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and environmental consultants to draft noise 
restrictions and to prepare analyses which are 
most likely to satisfy the new regulations and 
to pass FAA muster. Early coordination 
among legal and scientific experts and local 
land use planners can be instrumental in 
developing a noise or access restriction which 
is likely to be approved by the FAA and 
which minimizes the risk of later challenge by 
the agency or aircraft operators. 
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rule). 
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22 Noise Act§ 9304(c),49U.S.C.app. § 2153(c). 
23 There are several exceptions that apply to qualifying airports listed in Section 161.7 ofthe 
regulations. In addition, this Subpart does not apply to Stage 2 restrictions contained in an 
agreement, so long as the restriction does not apply to aircraft operators that were not a party to 
the agreement. 14 C.P.R.§ 161.201(b). 
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26 An airport operator may opt to use the notice procedures set forth in 14 C.P.R. Part 150 of 
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28 ld. § 161.211. 
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35 Noise Act§ 9304, 49 U.S.C. app. § 2153(d)(2). ~ 14 C.P.R. § 161.305 (establishes 
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Considerations in 
Adopting Noise and 
Access Restrictions 

The passage of the Noise Act has increased 
public awareness of airport noise problems 
and of the opportunities for airports to help in 
reducing noise impacts on airport neighbors. 
Consequently, airports will see increasing 
local pressure to enact noise regulations which 
demonstrate the proprietor's interest in 
resolving noise problems locally. 

In the past, many airports could rely upon 
their Part 150 Noise Compatibility Programs 
to satisfy local pressure for noise compatibil
ity planning. Those efforts may no longer be 
viewed as adequate as communities come to 
recognize the value of restrictions on aircraft 
operations as a complement to effective land 
use planning. 

Airport proprietors should give serious 
consideration to the benefits and risks of using 
federal funds for developing Part 150 Noise 
Compatibility Programs. The FAA has stated 
that federal funds will be available for con
ducting the analysis required for enactment of 
a noise or access restriction so long as the 
restriction is incorporated into a Part 150 
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Noise Compatibility Program. Although the 
availability of federal funds makes it attractive 
for an airport proprietor to incorporate a noise 
or access restriction into its Part 150 Program, 
proprietors should pay careful attention to the 
risks inherent in incorporating Stage 2 restric
tions in Part 150 Programs. 

Where it is not advisable to incorporate a 
noise restriction in a Part 150 Noise Compat
ibility Program, other creative sources of 
funding also should be explored. Bond funds, 
federal planning grant monies, or passenger 
facility charges might be used to finance the 
studies necessary to implement either Stage 2 
or Stage 3 restrictions. 

As discussed earlier, the absence of guidance 
about actual analytic requirements is likely to 
cause frustration for the first airport propri
etors who decide to restrict airport operations . 
Only experience will reveal the extent of the 
requirements. 

Proprietors would be well advised to assemble 
a coordinated team of legal, noise, economic, 
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Aircraft operators can choose which schedule 
to follow at each compliance date. An opera
tor is permitted to alternate between the phase
out (Stage 2 fleet reduction) or phase-in (Stage 
3 fleet composition) methods, so long as the 
operator meets the compliance requirements 
for that schedule at each interim deadline. 59 

Special provisions are included for new 
entrants who initiate service on or before 
December 31, 1994. New entrants are not 
required to maintain a specific percentage of 
Stage 3 aircraft when service is initiated. 60 

They must, however, comply with interim 
deadlines that require a gradual increase in the 
percentage of Stage 3 aircraft. As of Decem
ber 31, 1994, at least 25 percent of the fleet 
must comply with Stage 3 noise levels. The 
fleet must include 50 percent Stage 3 aircraft 
by December 31, 1996 and 75 percent Stage 3 
aircraft by December 31, 1998.61 Like all 
other operators, new entrants must operate an 
entirely Stage 3 fleet by December 31, 1999. 

The regulations permit an aircraft operator to 
apply for a waiver of the interim deadlines.62 

Operators may request a waiver when it would 
be financially onerous, physically impossible, 
or technologically infeasible to comply with 
the interim compliance schedule. The FAA 
also will consider applications for waiver 
which demonstrate that meeting the require
ment would have an adverse effect on compe
tition or service to small communities. An 

CUlLER & STANFIELD 

Guide to FAA's Noise Act Regulations 

applicant must demonstrate that granting the 
waiver would be in the public interest and 
must submit evidence of its good faith efforts 
to achieve compliance. Requests for a waiver 
from an interim deadline will be published in 
the Federal Re2ister and the public will have 
an opportunity to comment. 

In addition to waiver of the interim deadlines, 
an aircraft operator also can request a waiver 
of the final1999 deadline. To qualify for a 
waiver, an operator's fleet must be composed 
of85 percent Stage 3 aircraft by July 1, 1999. 
Waivers from the December 31, 1999 deadline 
will be granted if an aircraft operator can 
demonstrate that it would be in the public 
interest to permit an extension. 63 The FAA 
has not provided any guidance on how it will 
evaluate requests forwaiverofthe interim or 1999 
deadline or on what it will consider to be the 
''public interest'' forthepurpose of such waivers. 

In order to ensure that aircraft operators 
cannot purchase additional Stage 2 aircraft 
while other operators are phasing-out these 
older aircraft, the regulations include a non
addition rule. The non-addition rule prohibits 
the operation of any Stage 2 aircraft which 
was purchased from a non-American entity 
after November 5, 1990.64 

HARRIS MILLER MILLER & HANSON INc. 

Guide to FAA 's Noise Act Regulations 27 
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by proposing alternative measures, including partial implementation of any proposal, with order 
of preference indicated for consideration in their application.'' 56 Fed. Reg. at 48,662. 
42 The FAA plans to return incomplete materials to applicants as often as necessary and will 
only evaluate an application when it is complete. 14 C.F.R. § 161.313. 
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57 Id. § 91.861(a). 
58 Id. 
59 The FAA stated that "to maximize flexibility, operators are allowed to choose the method 
that best suits its circumstances at each compliance date.'' 56 Fed. Reg. at 48,636. 
60 14 C.F.R. § 91.867(a)(1). 
61 Id. § 91.867(a). 
62 Id. § 91.871. 
63 The Secretary of Transportation will consider the effect of granting a waiver on competition 
in the air carrier industry, the effect on small community air service, and other relevant informa
tion. Id. § 91.873(d). 
64 Id. § 91.855. 

CUlLER & STANFIELD HARRis MILLER MILLER & HANsoN INc. 



Guide to FAA's Noise Act Regulations 

The alternative phase-in compliance schedule 
measures compliance by the percentage of 
Stage 3 aircraft in an aircraft operator's fleet. 
The schedule for compliance under both the 
phase-in and phase-out alternatives is shown 
in Table 1. 

It an aircraft operator currently operates 
with less than a 60 percent Stage 2 fleet, it 
probably will choose the phase-in schedule,· 
if it operates with greater than 60 percent 
Stage 2 aircraft, it probably will use the 
phase-out schedule. 

Currently, the United States domestic fleet 
is composed of approximately 45 per cent 
Stage 3 aircraft. 

TABLE 1 

ScHEDULE OF PHASE-OUT AND PHASE-IN ALTERNATIVES 

PHASE-OUT ScHEDULE PHASE-IN SCHEDULE 

CoMPLIANCE DATE maximum percentage minimum percentage 
of base level of Stage 3 aircraft 

Stage 2 aircraft 

December 31, 1994 75 percent 55 percent 

December 31, 1996 50 percent 65 percent 

December 31, 1998 25 percent 75 percent 

December 31, 1999 0 percent 100 percent 
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Phase-out of Stage 2 
Aircraft:Amended 
Part 91 of FAA 
Regulations 

In addition to regulating local restrictions on 
Stage 2 and Stage 3 aircraft, the Noise Act 
establishes a national program for the gradual 
elimination of Stage 2 aircraft from the 
commercial aircraft fleet in the United 
States. 55 There has been considerable contro
versy over how and when Stage 2 aircraft 
should be phased-out of operation, and what 
the impact of a phase-out will be on the 
commercial aviation industry. In drafting 
regulations to implement this portion of the 
Noise Act, the FAA attempted to balance the 
financial needs of the aviation industry with 
the Congressional mandate to establish a 
schedule for phasing-out Stage 2 aircraft. 

Although the Noise Act speaks only in terms 
of phase-out of Stage 2 aircraft operations, the 
FAA determined that aircraft operatjons. 
would have the option to choose between 
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phase-out of Stage 2 aircraft and phase-in of 
Stage 3 aircraft. Regardless of whether an 
aircraft operator chooses to phase-out or 
phase-in aircraft, the regulations require all 
operators to use an exclusively Stage 3 fleet 
by the statutory phase-out deadline of Decem
ber 3 1, 1999. 

The compliance schedule for phase-out of 
Stage 2 aircraft requires an aircraft operator to 
reduce a specific percentage of its Stage 2 
fleet by certain deadlines. 56 The compliance 
schedule is based upon an aircraft operator's 
base level of aircraft, which is the number of 
owned or leased Stage 2 aircraft that were 
listed on the operator's operations specifica
tions on any one day between January 1, 1990 
and July 1, 1991.57 An aircraft operator may 
select the date it uses to establish its base level 
of Stage 2 aircraft. 58 
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§ 2153. Noise and access restriction reviews 

(a) In reneral 

0) Eatabllahment of procnm 

The national aviation noise policy to be established under this chapter shall 
require the establishment, by regulation, in accordance with the provisions of 
this section of a national program for reviewing airport noise and access 
restrictions on operations of Stage 2 and Stage 3 aircraft. Such program shall 
provide for adequate public notice and comment opportunities on such restric· 
tions. 

(2) Limitation• on applicability 

<A> Applicability date for Stare 2 aircraft 

With respect to Stage 2 aircraft, the requirements set forth in subsection 
(c) of this section shall apply only to restrictions proposed after October 1, 
1990. 

(8) Applicability date for stare 3 aircraft 

With respect to Stage 3 aircraft, the requirements set forth in subsections 
(b) and (d) of this section shall apply only to restrictions that first become 
effective after October 1, 1990. 

(C) Specific exemption• 

Subsections (b), (c), and (d) of this section shall not apply Ur-

(j) a local action to enforce a negotiated or executed airport aircraft 
noise or access agreement between the airport operator and the aircraft 
operator in effect on November 5, 1990; 

(il) a local action to enforce a negotiated or executed airport aircraft 
noise or access restriction the airport operator and the aircraft opera· 
tors agreed to before November 5, 1990; 

(Ill) an intergovernmental agreement including airport aircraft noise 
or access restriction in effect on November 5, 1990; 

(iv) a subsequent amendment to an airport aircraft noise or access 
agreement or restriction in effect on November 5, 1990, that does not 
reduce or limit aircraft operations or affect aircraft safety; 

(v)(l) a restriction which was adopted by an airport operator on or 
before October 1, 1990, and which was stayed as of October 1, 1990, by 
a court order or as a result of litigation, if such restriction or a part 
thereof is subsequently" allowed by a court to take effect; and 

(II) in any case in which a restriction described in subclause (I) is 
either partially or totally disallowed by a court, any new ~-?striction 
imposed by an airport operator to replace such disallowed restriction if 
such new restriction would not prohibit aircraft operations in effect as 
of November 5, 1990; and 

(vi) a local action which represents the adoption of the final portion 
of a program of a staged airport aircraft noise or access restriction 
where the initial portion of such program was adopted during calendar 
year 1988 and was in effect on November 5, 1990. 

COl Additional working group exemptions 

Subsections (b) and (d) of this section shall not apply where the Federal 
Aviation Administration has prior to November 5, 1990, formed a working 
group (outside the process established by part 150 of title 14 of the Code of 
Federal Regulations) with a local airport operator to examine the noise 
impact of air traffic control procedure changes. In any case in which an 
agreement relating to noise reductions at such airport is entered into 
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between the airport proprietor and an air carrier or air carrier constituting a 
majority of the air carrier users of such airport, subsections (b) and (d) of 
this section shall apply only to local actions to enforce such agreement. 

(b) Limitation on stage 3 aircraft restrictions 

No airport noise or access restriction on the operation of a Stage 3 aircraft, 
including but not limited to-

(1) a restriction as to noise levels generated on either a single event or 
cumulative basis; 

(2) a limit, direct or indirect, on the total number of Stage 3 aircraft 
operations; 

(3) a noise budget or noise allocation program which would include Stage 3 
aircraft; 

(4) a restriction imposing limits on hours of operations; and 

(5) any other limit on Stage 3 aircraft; 

shall be effective unless it has been agreed to by the airport proprietor and all 
aircraft operators or has been submitted to and approved by the Secretary pursuant 
to an airport or aircraft operator's request for approval in accordance with the 
program established pursuant to this section. 

(c) Limitation on atage 2 aircraft restrictions 

No airport noise or access restriction shall include a restriction on operations of 
Stage 2 aircraft, unless the airport operator publishes the proposed noise or access 
restriction and prepares and makes available for public comment at least 180 days 
before the effective date of the restriction-

(}) an analysis of the anticipated or actual costs and benefits of the existing 
or proposed noise or access restriction; 

(2) a description of alternative restrictions; and 

(3) a description of the alternative measures considered which do not involve 
aircraft restrictions, and a comparison of the costs and benefits of such 
alternative measures to the costs and benefits of the proposed noise or access 
restriction. 

(d) Approval of stage 3 aircraft restrictions 

(1) In general 

Not later than the 180th day after the date on which the Secretary receives an 
airport or aircraft operator's request for approval of a noise or access restriction 
on the operation of a Stage 3 aircraft, the Secretary shall approve or disapprove 
such request. 

(2) Required findings 

The Secretary shall not approve a noise or access restriction applying to Stage 
3 aircraft operations unless the Secretary finds the following conditions to be 
supported by substantial evidence: 

(A) The proposed restriction is reasonable, nonarbitrary, and nondiscrimi
natory. 

(8) The proposed restriction does not create an undue burden on inter
state or foretgn commerce. 

(C) The proposed restriction is not inconsistent with maintaining the safe 
and efficient utilization of the navigable airspace. 

(D) The proposed restriction does not conflict with any existing Federal 
statute or regulation. 
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Sanctions for 
Noncompliance 

The enforcement ofthe FAA regulations is 
based largely upon financial disincentives for 
violators. If an airport proprietor enacts a 
noise or access restriction in violation of the 
Noise Act or the FAA regulations, it could 
lose its eligibility for federal airport grant 
funds (under the Airport and Airway Improve
ment Act) and its authority to impose or 
collect passenger facility charges. 51 

The FAA has recognized the seriousness of 
the threat of withholding grant monies or 
declaring an airport ineligible to levy a 
passenger facility charge. Because bonds 
frequently are secured by such revenue, the 
FAA has acknowledged that liberal use of 
financial disincentives could produce undesir
able effects on the marketability of airport 
bonds. Consequently, the FAA has estab
lished an informal resolution process to 
investigate possible violations of the regula
tions. 52 Formal proceedings will be initiated 
only ifthe FAA and the proprietor are unable 
to resolve potential violations through the 
informal process. 53 If, during either formal or 
informal proceedings, an airport proprietor 
commits in writing to rescind or permanently 
not to enforce a non-complying restriction, the 
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FAA will remove the threat of losing federal 
funds and passenger facility charge author
ity.54 

The sanctions have been designed so 
that inadvertent violations should not 
result in loss of federal funds or passenger 
facility charge authority. Except in 
unusual situations, the FAA has stated 
that it expects the informal negotiation 
process to resolve any potential violations 
without financial implications for an 
airport proprietor. The FAA has said that 
passenger facility charge authority will be 
endangered in only two situations: if a 
proprietor enacts (and refuses to rescind) 
a Stage 3 restriction without approval, or 
if it implements (and does not rescind) a 
Stage 2 restriction or negotiated agreement 
without public notice. 

19 
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Re-evaluation of 
Stage 3 Restrictions 

Because the noise environment around an 
airport can change over time, the FAA will 
entertain requests for re-evaluation of an 
approved noise or access restriction in limited 
circumstances. Anyone seeking a re-evalua
tion of an approved restriction must demon
strate that a revision of the restriction is 
warranted because there has been a change in 
the noise environment and that local attempts 
to revise the access restriction have been 
unsuccessful. 

The FAA will entertain requests for re
evaluation only from aircraft operators. 
As a result, community groups or local 
governments are precluded from seeking a 
formal re-evaluation ofStage 3 restrictions. 

The FAA will not consider a request for re
evaluation for at least two years after it 
approves a Stage 3 restriction.49 
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Requests for re-evaluation must include: 

(1) a description of the restriction; 

(2) data reflecting the quantified change 
in the noise environment; 

(3) evidence that the restriction no longer 
meets at least one ofthe six statutory 
requirements; and 

(4) evidence that the requester unsuccess
fully has attempted to resolve the 
dispute with the airport proprietor. 

The FAA will make a preliminary determina
tion of whether re-evaluation is justified. The 
regulations contain a complicated procedure 
for notice and consideration of a request for 
re-evaluation which parallels in most respects 
the procedure for approval of a Stage 3 
restriction in the first instance. The party 
requesting re-evaluation bears the burden of 
showing that there is substantial evidence to 
justify a re-evaluation of the restriction. 50 
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<E> There has been an adequate opportunity for public comment with 
respect to the restriction. 

(F) The proposed restriction does not create an undue burden on the 
national aviation system. 

(e) Ineligibility for PFC's and AlP funds 

Sponsors of facilities operating under airport aircraft noise or access restrictions 
on Stage 3 aircraft operations that first became effective after October 1, 1990, shall 
not be eligible to impose a passenger facility charge under section 1353(e) of this 
Appendix and shall not be eligible for grants authorized by section 2204 of this 
Appendix after the 90th day following the date on which the Secretary issues a final 
rule under section 2153(a) of this Appendix, unless such restrictions have been 
agreed to by the airport proprietor and aircraft operators or the Secretary has 
approved the restrictions under this chapter or the restrictions have been rescinded. 

(f) Reevaluation 

The Secretary may reevaluate any noise restrictions previously agreed to or 
approved under subsection (d) of this section upon the request of any aircraft 
operator able to demonstrate to the satisfaction of the Secretary that there has been 
a change in the noise environment of the affected airport and that a review and 
reevaluation pursuant to the criteria established under subsection (d) of this section 
of the previously approved or agreed to noise restriction is therefore justified. 

(g) Procedures for reevaluation 

The Secretary shall establish by regulation procedures under which reevaluations 
under subsection (f) of this section are to be accomplished. A reevaluation under 
subsection (f) of this section of a restriction shall not occur less than 2 years after a 
determination under subsection (d) of this section has been made with respect to 
such restriction. 

<hl Effect on existing law 

Except to the extent required by the application of the provisions of this section, 
nothing in this chapter shall be deemed to eliminate, invalidate, or supersede-

(1) existing law with respect to airport noise or access restrictions by local 
authorities; 

(2) any proposed airport noise or access regulation at a general aviation 
airport where the airport proprietor has formally initiated a regulatory or 
legislative process on or before October 1, 1990; and 

(3) the authority of the Secretary to seek and obtain such legal remedies as 
the Secretary considers appropriate, including injunctive relief. 

(Pub.L. 101-508. Title IX, § 9304, Nov. 5, 1990, 104 Stat. 13HB--379.) 

§ 2154. Determination regarding noise restrictions on certain stage 2 aircraft 

The Secretary shall determine by a study the applicability of subsections (a), (b), 
(c), and (d) of section 2153 of this Appendix to noise restrictions on the operations of 
Stage 2 aircraft weighing less than 75,000 pounds. In making such determination, 
the Secretary shall consider-

( 1) noise levels produced by such aircraft relative to other aircraft; 
(2) the benefits to general aviation and the need for efficiency in the national 

air transportation system; 
(3) the differences in the nature of operations at airports and the areas 

immediately surrounding such airports; 
(4) international standards and accords with respect to aircraft noise; and 
(5) such other factors which the Secretary deems necessary. 

(Pub.L 101-508, Title IX, § 9305, Nov. 5, 1990, 104 Stat. 1388-382.) 
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Historical and Statutory Notes 

Leaialatln History. For legislative history and 
purpose of Pub.L. 101-508. see 1990 U.S.Code 
Cong. and Adm.News. p. 2017. 
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§ 2155. Federal liability for noise damages 

In the event that a proposed airport aircraft noise or access restriction is 
disapproved, the Federal Government shall assume liability for noise damages only 
to the extent that a taking has occurred as a direct result of such disapproval. 
Action for the resolution of such a case shall be brought solely in the United States 
Claims Court. 

(Pub.L. 101-508, Title IX, § 9306, Nov. 5, 1990, 104 Stat. 1388-382.) 

Historical and Statutory Notes 

Letlslatlft Hlatory. For legislative history and 
purpose of Pub.L. 101-508, see 1990 U.S.Code 
Cong. and Adm.News, p. 2017. 

§ 2156. Limitation on Airport Improvement Program Revenue 

Under no conditions shall any airport receive revenues under the provisions of the 
Airport and Airway Improvement Act of 1982 (49 App.U.S.C.A. § 2201 et seq.] or 
impose or collect a passenger facility charge under section 1353(e) of this Appendix 
unless the Secretary assures that the airport is not imposing any noise or access 
restriction not in compliance with this chapter. 

(Pub.L. 101-508, Title IX, § 9307, Nov. 5, 1990, 104 Stat. 1388-382.) 

Historical and Statutory Notes 

Refennces In Text. The Airport and Airway 
Improvement Act of 1982, referred to in text. is 
Pub.L. 97-248, Title V, Sept. 3, 1982, 96 Stat. 
6 71 , as amended, which is classified principally to 
chapter 31 (§ 2201 et seq.) of this Appendix. For 

complete classification of this Act to the Code, see 
Short Title note set out under section 220 I of this 
Appendix and Tables. 

Lecial8tln Hlatory. For legislative history and 
purpose of Pub.L. 101-508. see 1990 U.S.Code 
Cong. and Adm.News. p. 2017. 

§ 2157. Prohibition on operation of certain aircraft not complying with stare 3 
noise levels 

(a) General rule 

After December 31, 1999, no person may operate to or from an airport in the 
United States any civil subsonic turbojet aircraft with a maximum weight of more 
than 75,000 pounds unless such aircraft complies with the Stage 3 noise levels, as 
determined by the Secretary. 

(b) Waiver 

(1) Application 

If, by July 1, 1999, at least 85 percent of the aircraft used by an air carrier to 
provide air transportation comply with the Stage 3 noise levels, such carrier may 
apply for a waiver of the prohibition set forth in subsection (a) of this section for 
the remaining 15 or less percent of the aircraft used by the carrier to provide air 
transportation. Such application must be filed with the Secretary no later than 
January 1. 1999, and must include a plan with firm orders for making all aircraft 
used by the air carrier to provide air transportation to comply with such noise 
levels not later than December 31, 2003. 
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tive to submit a perfunctory proposal which 
the proprietor knows will be disapproved. 
The regulations, however, address this situa
tion by providing that the FAA will first 
determine whether an application is com
plete. 44 If an application is not complete, the 
FAA will return it to the proprietor without 
approval or disapproval. Although the FAA 
will return an application only twice for 
substantive revisions, 45 it will return the 
proposal indefinitely if the proprietor's 
environmental documentation is incomplete. 

/n order to minimize its liability, the 
FAA may be reluctant to disapprove a 
proposed noise and access. restriction in 
its entirety. Instead, the FAA may either 
approve only selected elements of a 
proposal or return an application to the 
proprietor, claiming that it is incomplete. 
In both situations, it may be difft.Cult for a 
litigant to prove damages as a dk«tresult 
ofF AA action. 

Once an application is complete, the FAA will 
publish notice of the proposed restriction in 
the Federal Re2ister.46 The public will then be 
given another opportunity to comment before 
the FAA renders its decision. The FAA has 
180 days in which to approve or disapprove 
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the proposal. That 180-day clock begins to 
run from the date that the application was 
completedY The final decision will be 
published in the Federal Re2ister. 
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If a proposed restriction affects both Stage 2 
and Stage 3 aircraft, the FAA says that it will 
review only those portions of the proposal 
which apply to Stage 3 aircraft. But, as 
discussed above in the context of Part 150 
Programs, it appears that the FAA may 
informally review Stage 2 restrictions which 
are intertwined with Stage 3 restrictions. 

The FAA has provided very little guidance on 
how it will evaluate proposed Stage 3 restric
tions. The Noise Act allows the FAA to 
approve a proposal only if there is substantial 
evidence to support each of the six required 
conditions described above. The FAA has 
stated that the applicant -- and not the FAA -
has the burden of providing that evidence.48 

Beyond that, however, the agency has offered 
little insight into how it will review these 
proposals. A number of important questions 
will remain unanswered until the agency 
receives the first proposed noise and access 
restriction; the FAA has indicated that it is 
does not plan to issue further guidance dis
cussing its approval process. 
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procedures set forth in the FAA's Part 150 
regulations.39 An airport proprietor must 
establish a public docket or similar mecha
nism for recording public comments on the 
proposed restriction. 40 

The FAA must approve any Stage 3 
restriction,just as it must approve an airport 
proprietor's Part 150 Noise Compatibility 
Program. Consequently, most of the 
arguments against including a ~ 2. 
restriction in a Part 150 Program do not 
apply to a~ 3.. restriction. A proprietor 
can realize both cost and time savings by 
including a Stage 3 restriction in its Part 
150 Program. 

An airport proprietor has the option of re
questing that the FAA review its proposal 
either in its entirety or as separable parts.41 lf 
a proprietor requests approval of only the 
entire proposal, it runs a risk that the FAA 
may disapprove the proposed restriction if 
even only one element is objectionable. 
Therefore, if a proprietor so requests, the FAA 
will approve those portions of the proposal 
which satisfy the regulatory requirements. In 
order to avoid the potential rejection of all the 
elements of a restriction because only one 
element is objectionable, the FAA has encour-
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aged proprietors to seek partial approval of 
proposed restrictions, to submit alternative 
proposals, and to prioritize the elements of a 
proposed restriction in the event that only part 
of a proposal can be approved. 

Within 30 days of receipt ofthe application 
materials, the FAA will determine whether the 
application is complete and will notify the 
airport proprietor accordingly.42 

FAA disapproval may expose the federal 
government to liability for noise damages. If 
the FAA disapproves a proposed Stage 3 
restriction, the Noise Act provides that the 
federal government will be liable for damages 
if a nearby property owner can prove that its 
property has been taken as a ~ result of 
the FAA's disapproval ofthe proposed 
restriction. 43 It is likely to be very difficult for 
a property owner to prove that it has suffered 
damages as a "direct result" ofthe FAA's 
disapproval. Nevertheless, this provision of 
the Noise Act may make the FAA reluctant to 
disapprove a proposed Stage 3 restriction in 
its entirety. 

The federal liability provision of the Noise 
Act has several implications for proprietors 
considering Stage 3 restrictions. To increase 
the probability that the federal government -
instead of the airport proprietor -- would be 
found liable for noise damages, it would 
appear that airport proprietors have an incen-
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(2) Grantinc of waiver 

The Secretary may grant a waiver under this subsection if the Secretary finds 
that granting such waiver is in the public interest. In making such a finding, 
the Secretary shall consider the effect of granting such waiver on competition in 
air carrier industry and on small community air service. 

(3) Limitation 

A waiver granted under this subsection may not permit the operation of Stage 
2 aircraft in the United States after December 31, 2003. 

(c) Compliance achedule 

The Secretary shall, by regulation, establish a schedule for phased-in compliance 
with the prohibition set forth in subsection (a) of this section. The period of such 
phase-in shall begin on November 16, 1990, and end before December 31, 1999. Such 
regulations shall establish interim compliance dates. Such schedule for phased-in 
compliance shall be based upon a detailed economic analysis of the impact of the 
phaseout date for Stage 2 aircraft on competition in the airline industry, including 
the ability of air carriers to achieve capacity growth consistent with the projected 
rates of growth for the airline industry, the impact of competition within the airline 
and air cargo industries, the impact on nonhub and small community air service, and 
the impact on new entry into the airline industry, and on an analysis of the impact of 
aircraft noise on persons residing near airports. 

(d) Exemption for noncontipous air service 

This section and section 2158 of this Appendix shall not apply to aircraft which are 
used solely to provide air transportation outside the 48 contiguous States. Any civil 
subsonic turbojet aircraft with a maximum weight of more than 75,000 pounds which 
is imported into a noncontiguous State or a territory or possession of the United 
States on or after November 5, 1990, may not be used to provide air transportation 
in the 48 contiguous States unless such aircraft complies with the Stage 3 noise 
levels. 

(e) Violations 

Violations of this section and section 2158 of this Appendix and regulations issued 
to carry out such sections shall be subject to the same civil penalties and procedures 
as are provided by title IX of the Federal Aviation Act of 1958 [49 App.U.S.C.A. 
§ 1471 et seq.) for violations of title VI (49 App.U.S.C.A. § 1421 et seq.]. 

(f) J 114ida.l rniew 

Actions taken by the Secretary under this section and section 2158 of this 
Appendix shall be subject to judicial review in accordance with section 1006 of the 
Federal Aviation Act of 1958 (49 App.U.S.C.A. § 1486]. 

<c> Re,.,na 
Beginning with calendar year 1992, each air carrier shall submit to the Secretary 

an annual report on the progress such carrier is making toward complying with the 
requirements of this section (including the regulations issued to carry out this 
section), and the Secretary shall transmit to Congress an annual report on the 
progress being made toward such compliance. 

(II) Deftnltlona 

As used in this section, the following definitions apply: 

0) Air carrier; air transportation; l" nited States 

The terms "air carrier", "air transportation", and "United States·· have the 
meanings such terms have under section 101 of the Federal Aviation Act of 1958 
[.t9 App.U.S.C.A. § 1301). 
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(2) s~ a noiae level• 

The term "Stage 3 noise levels" means the Stage 3 noise levels set forth in 
part 36 of title 14, Code of Federal Regulations, as in effect on November 5, 
1990. 

(Pub.L. 101-508, Title IX, § 9308, Nov. 5, 1990, 104 Stat. 138s-382.) 

Hlatorical and Statutory Notes 

..,._ Ia Text. The Federal Aviation Act 
of I 9S8, ~rerred to in subsccs. (e), (f), and (h), is 
Pllb.L. IS-726, Aua. 23, 19S8, 72 Stat. 731. as 

f %158. Nonaddltion rule 

(a) Ge...truie 

amended, which is classified generally to chapter 
20 (§ 1301 et seq .) of this Appendix . 

Legislative History. For legislative history and 
purpose of Pub.L. 101-508. see 1990 lJ .S.Code 
Cong. and Adm.News, p. 2017 

Except as provided in subsection (b) of this section, no person may operate a civil 
subsonic turbojet aircraft with a maximum weight of more than 75,000 pounds which 
is imported into the United States on or after November 5, 1990, unless-

(1) it complies with the Stage 3 noise levels, or 

(2) it was purchased by the person who imports the aircraft into the United 
States under a written contract executed before November 5, 1990. 

(II) Exet~tptlon for complyinr modifications 

The Secretary may provide an exemption from the requirements of subsection (a) 
of this section to permit a person to obtain modifications to an aircraft to meet the 
Stage 3 noise levels. 

(c) Ullllkatlen on ltatutory coMtruction 

For the purposes of this section, an aircraft shall not be considered to have been 
imported into the United States if such aircra.ft-

(1) on November 5, 1990, is owned-

(A) by a corporation, trust, or partnership which is organized under the 
laws of the United States or any State (including the District of Columbia); 

(B) by an individual who is a citizen of the United States; or 

(C) by any entity which is owned or controlled by a corporation, trust, 
partnership, or individual described in this paragraph; and 

(2) enters into the United States not later than 6 months after the date of the 
expiration of a lease agreement (including any extensions thereof) between an 
owner described in paragraph (1) and a foreign air carrier. 

(Pub.L. 101-508, Title IX, § 9309, Nov. 5, 1990, 104 Stat. 138s-384.) 
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(5) the applicant has provided adequate 
opportunity for public comment; and 

( 6) the proposed restriction does not 
create an undue burden on the national 
aviation system. 35 

The FAA regulations explain the type of 
analysis which an airport must complete in 
order to satisfy the six statutory requirements 
set forth in the Noise Act. 36 

The foundation for all the analytical require
ments is that an airport proprietor can imple
ment a Stage 3 restriction only if the benefits 
ofthe restriction outweigh its costs. Measur
ing costs and benefits in this context is a 
daunting task. The noise benefits must be 
decreases in noise exposure above an Ldn level 
of 65 dB A in areas with noise sensitive land 
uses (e.g., homes, schools, churches, or 
parks). The FAA has made clear that it will 
consider a decrease in exposure to be a benefit 
only under these circumstances. On the 
opposite side of the cost-benefit equation, the 
costs that must be considered must be fman
cial. 
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There is no accepted standard for 
comparing noise benefits with financial 
costs. That comparison always is subjective 
and thus subject to criticism. Neither the 
Part 150 nor the Part 161 regulations 
provide any guidance about these analyses. 
It is probable that the FAA will require 
analysis which is more rigorous than found 
in typical Part 150 studies. 

15 

In the absence of guidance on how to compare 
costs and benefits, the first proprietors will be 
working in uncharted territory -- much as was 
the case with the earliest environmental 
assessments and environmental impact 
statements. In fact, the analysis in an environ
mental impact statement for a noise abatement 
procedure may be the best initial model. 37 

Eventually, only the pattern of successes and 
failures of initial analyses will define what the 
FAA means by "complete analysis" of costs 
and benefits. 

In addition to collecting exhaustive data on 
the environmental, economic, and legal costs 
and benefits of a proposed Stage 3 restriction, 
an airport proprietor must engage in a detailed 
public notice and information process.38 As 
with Stage 2 restrictions, a proprietor has the 
choice of using either the notice procedures 
outlined in the Part 161 regulations or the 
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Noise or Access 
Restrictions on Stage 
3 Aircraft 

While the Noise Act and FAA regulations 
provide a relatively predictable and straight
forward process for enactment of local restric
tions on Stage 2 aircraft operations, both the 
Act and regulations impose substantial 
impediments to local restrictions on Stage 3 
aircraft. No local Stage 3 restriction may 
become effective unless it has been submitted 
to, and approved by, the FAA. This is a 
significant change in the law. The FAA will 
review only those restrictions proposed by 
airport proprietors; local governments and 
community organizations cannot propose such 
restrictions. 34 

The process for FAA review and approval of 
proposed restrictions on Stage 3 aircraft has 
three principal elements: 

(1) collecting data and analysis to justify 
the restriction and to explain its 
environmental and economic impact; 

(2) notifying the public and allowing time 
for comment on the proposed restric
tion; and 
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(3) submission ofthe restriction for FAA 
review and approval. 

An airport cannot implement a Stage 3 
restriction unless it complies with all three 
elements. First, and most importantly, an 
airport proprietor must demonstrate that a 
proposed Stage 3 restriction satisfies six 
conditions which are set forth in the Noise 
Act. A proprietor must collect substantial 
evidence to prove that: 

(1) the proposed restriction is reasonable, 
nonarbitrary and nondiscriminatory; 

(2) the proposed restriction would not 
create an undue burden on interstate 
or foreign commerce; 

(3) the proposed restriction would main
tain safe and efficient use of navigable 
airspace; 

(4) the proposed restriction would not 
conflict with any existing federal 
statute or regulation; 
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PART 91-GENERAL OPERATING ANO 
FUGHTRULES 

1. The authority citation for part 91 is 
revised to read as follows: 

Authority: 49 U.S.C. 1301(7), 1303. 1344. 
1348. 1352 throuaJI 1355. 1401. an through 
1431, 1471, 147Z. 150Z. 1510. 15ZZ. ond ZlZl 
through 21Z5: 49 U.S.C. App. 2157, 2158: 
Articles 1Z. 29. 31, and :12(aJ of the 
Convention on lnlernalional Civil Aviation 
(61 Sial. 1100); 42 U.S.C. 4321 el. seq.: E.O. 
11514; 49 u.s.c. 106(g). 

2. Section 91.801 is amended by 
adding a new paragraph (c) to read as 
follows: 

§ 91.801 Applicability: Relation to part 36. 

(c) Sections 91.851 through 91.875 of 
this subpart prescribe operating noise 
limits and related requirements that 
apply to any civil subsonic turbojet 
airplane with a maximum certificated 
welght.of more than 75,000 pounds 
operating to or from an airport in the 48 
contiguous United States and the 
District of Columbia under this part, part 
121, 125, 129, or 135 of this chapter on 
and after September 25, 1991. 

3. New U 91.851, 91.853, 91.855, 
91.857, 91.859, 91.881, 91.883, 91.865, 
91.887, 91.889, 91.871, 91.873 and 91.875 
are added to read as follows: 

§ 91.851 Definitions. 
For the purposes of I 91.851 through 

91.875 of this subpart: 
Contiguous United States means the 

area encompassed by the 48 contiguous 
United States and the District of 
Columbia. 

Fleet means those civil subsonic 
turbojet airplanes with a maximum 
certificated weight of more than 76,000 
pounds that are listed on an operator's 
operations specifications as eligible for 
operation In the contiguous United 
States. 

Impart means a change in ownership 
of an airplane from a non-U.S. person to 
a U.S. person when the airplane is 
brought Into the United States for 
operation. 

Operations specifications means an 
enumeration of airplanes by type, 
model, series, and serial number 
operated by the operator or foreign eir 
carrier on a given day, regardless of how 
or whether such airplanes are formally 
listed or designated by the operator. 

Owner means any person that has 
Indicia of ownership sufficient to 
rc:;istcr the airplane in the United States 
pursua•;l to part 47 of tt.is chapter. 

New e.1trant means an air carrier or 
foreign air carrie! that, on or before 
November 5, 1990, did not conduct 
operations under part 121, 125, 129, or 
135 of this chapter using an airplane 
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covered by this subpart to or from any 
airport in the contiguous United States, 
but that initiates such operation after 
that date. 

Stage 2 noise levels mean the 
requirements for Stage 2 noise levels as 
defined In part 36 of this chapter in 
effect on November 5, 1990. 

Stage 3 noise levels mean the 
requirements for Stage 3 noise levels as 
defined In part 36 of this chapter in 
effect on November 5, 1990. 

Stage 2 airplane means a civil 
subsonic turbojet airplane with a 
maximum certificated weight of 75,000 
pounds or more that complies with 
Stage 2 noise levels as defined in part 36 
of this chapter. 

Stage 3 airplane means a civil 
subsonic turbojet airplane with a 
maximum certificated weight of 75,000 
pounds or more that complies with 
Stage 3 noise levels as defined In part 36 
of this chapter. 

§ 91.853 Final compliance: Clvll.ubsonlc: 
airplanes. 
Except as provided In I 91.873, after 
December 31, 1999, no person shall 
operate to or from any airport in the 
contiguous United States any airplane 
subject to l91.801(c) of this subpart, 
unless that airplane has been shown to 
comply with Stage 3 noise levels. 

§ a1.855 Entry and nonaddltlon rule. 
No person may operate any airplane 
subject to l91.801(c) of this subpart to 
or from an airport In the contiguous 
United States unless one or more of the 
following apply: 

(a) The airplane complies with Stage 3 
noise levels. 

(b) The airplane complies with Stage 2 
noise levels and was owned by a U.S. 
person on and since November 5, 1990. 
Stage 2 airplanes that meet these criteria 
and are leased to foreign airlines are 
also subject to the return provisions of 
paragraph (e) of this section. 

(c) The airplane complies with Stage 2 
noise levels. Is owned by a non-U.S. 
person, and Is the subject of a binding 
lease to a U.S. person effective before 
and on September 25, 1991. Any such 
airplane may be operated for the term of 
the lease in effect on that date, and any 
extensions thereof provided for in that 
lease. 

(d) The airplane complies with Stage 2 
noise levels and Is operated by a foreign 
air carrier. 

(e) The airplane complies with Stage 2 
noise levels and is operated by a foreign 
operator other than for the purpose of 
foreign air commerce. 

(f) The airplane complies with Stage 2 
noise levels and-

(1) On November 5, 1990, was owned 
by: 

(i) A corporation, trust, or partnership 
organized under the laws of the United 
States or any State (including individual 
States, territories, possessions, and the 
District of Columbia); 

(ii) An individual who is a citizen of 
the United States; or 

(iii) An entity owned or controlled by 
a corporation, trust partnership, or 
individual described in paragraph (g)(l) 
(i) or (ii) of this section; and 

(2) Enters into the United Stales not 
later than 6 months after the expiration 
of a lease agreement (including any 
exlensions thereof) between an owne. 
described in paragraph (£)(1) of thJS 
section and a foreign airline. 

(g) The airplane complies with Stage 2 
noise levels and was purchased by the 
Importer under a written contract 
executed before November 5, 1990. 

(h) Any Stage 2 airplane described in 
this section is eligible for operation in 
the contiguous United States only as 
provided under 191.885 or 91.887. 

§ a1.857 Atrplsneslmporled to points 
outside the contiguous United States. 

An operator of a Stage 2 airplane that 
was imported into a noncontiguous 
State, territory, or possession of the 
United States on or after November 5, 
1990, shall: 

(a) Include in its operations 
specifications a statement that such 
airplane may not be used to provide air 
transportation to or from any airport in 
the contiguous United States. 

(b) Obtain a special flight 
authorization to operate that airplane 
Into the contiguous United States for the 
purpose of maintenance. The special 
night authorization must Include a 
statement indicating that this regulation 
Is the basis for the authorization. 

§ U859 Modlflc:atlon to meet Stage 3 
noise levels. 
For an airplane subject to l91.801(c) of 
this subpart and otherwise prohibited 
from operation to or from an airport m 
the contiguous United States by I 91.855, 
any person may apply for a special flight 
authorization for that airplane to 
operate in the contiguous United States 
for the purpose of obtaining 
modifications to meet Stage 3 noise 
levels. 

§ 11.861 Base level. 
(a) U.S. Operators. The base level of a 

U.S. operator Is equal to the number of 
owned or leased Stage 2 airplanes 
subject to l91.801(c) of this subpart that 
were listed on that operator's operations 
specifications for operations to or from 
airports In the contiguous United Stales 
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on any one day selected by the operator 
during the period January 1, 1990, 
through July 1, 1991, plus or minus 
adjustments made pursuant to 
paragraphs (a) (1) and (2). 

(1) The base level of a U.S. operator 
shall be increased by a number equal to 
the total of the following-

(i) The number of Stage 2 airplanes 
returned to service In the United States 
pursuant to §91.855(£): 

(ii) The number of Stage 2 airplanes 
purchased pursuant to § 91.855(g); and 

(iii) Any U.S. operator base level 
acquired with a Stage 2 airplane 
transferred from another person under 
§ 91.863. 

(2) The base level of a U.S. operator 
shall be decreased by the amount of U.S. 
operator base level transferred with the 
corresponding number of Stage 2 
airplanes to another person under 
§ 91.863. 

(b) Foreign air carriers. The base level 
of a foreign air carrier is equal to the 
number of owned or leased Stage 2 
airplanes on U.S. operations 
specifications on any one day during the 
period January 1, 1990, through July 1, 
1991, plus or minus any adjustments to 
the base levels made pursuant to 
paragraphs (b) (1) and (2). 

(1) The base level of a foreign air 
carrier shall be increased by the amount 
of foreign air carrier base level acquired 
with a Stage 2 airplane from another 
person under § 91.863. 

(2) The base level of a foreign air 
carrier shall be decreased by the 
amount of foreign air carrier base level 
transferred with a Stage 2 airplane to 
another person under § 91.863. 

(c) New entrants do not have a base 
level. 

§ 91.863 Transfen of Stage 2 airplanes 
with baae level. 

(a) Stage 2 airplanes may be 
transferred with or without the 
corresponding amount of base level. 
Base level may not be transferred 
without the corresponding number of 
Stage 2 airplanes. 

(b) No portion of a U.S. operator's 
base level established under§ 91.861(a) 
may be used for operations by a foreign 
air carrier. No portion of a foreign air 
carrier's base level established under 
§ 91.861(b) may be used for operations 
by a U.S. operator. 

(c) Whenever a transfer of Stage 2 
airplanes with base level occurs, the 
transferring and acquiring parties shall, 
within 10 days, jointly submit written 
notification of the transfer to the FAA, 
Office of Environment and Energy. Such 
notification shall state: 

(1) The names of the transferring and 
acquiring parties; 
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(2) The name, address, and telephone 
number of the individual responsible for 
submitting the notification on behalf of 
the transferring and acquiring parties: 

(3) The total number of Stage 2 
airplanes transferred, listed by airplane 
type, model, series, and serial number; 

(4) The corresponding amount of base 
level transferred and whether it is U.S. 
opera tor or foreign air carrier base level: 
and 

(5) The effective date of the 
transaction. 

(d) If, taken as a whole, a transaction 
or series of transactions made pursuant 
to this section does not produce an 
increase or decrease in the number of 
Stage 2 airplanes for either the acquiring 
or transferring operator, such 
transaction or series of transactions 
may not be used to establish compliance 
with the requirements of § 91.865. 

§ 91.865 Phased compliance for operators 
with baae level. 

Except as provided in paragraph (a) of 
this section, each operator that operates 
an airplane under part 91, 121, 125, 129, 
or 135 of this chapter, regardless of the 
national registry of the airplane, shall 
comply with paragraph (b) or (d) of this 
section at each interim compliance date 
with regard to its subsonic airplane fleet 
covered by § 91.80l[c) of this subpart. 

[a) This section does not apply to new 
entrants covered by § 91.867 or to 
foreign operators not engaged in foreign 
air commerce. 

[b) Each operator that chooses to 
comply with this paragraph pursuant to 
any interim compliance requirement 
shall reduce the number of Stage 2 
airplanes it operates that are eligible for 
operation in the contiguous United 
States to a maximum of: 

(1) After December 31, 1994, 75 
percent of the base level held by the 
operator; 

(2) After December 31, 1996, 50 
percent of the base level held by the 
operator; 

(3) After December 31, 1998, 25 
percent of the base level held by the 
operator. 

[c) Except as provided under§ 91.871, 
the number of Stage 2 airplanes that 
must be reduced at each compliance 
date contained in paragraph [b) of this 
section shall be determined by reference 
to the amount of base level held by the 
operator on that compliance date, as 
calculated under § 91.861. 

(d) Each operator that chooses to 
comply with this paragraph pursuant to 
any interim compliance requirement 
shall operate a fleet that consists of: 

(1) After December 31, 1994, not less 
than 55 percent Stage 3 airplanes: 

(2) After December 31, 1996, not less 

than 65 percent Stage 3 airplanes: 
(3) After December 31, 1996, not less 

than 75 percent Stage 3 airplanes. 
(e) Calculations resulting in fractions 

may be rounded to permit the continued 
operation of the next whole number of 
Stage 2 airplanes. 

§ 91.867 Phased compliance for new 
entrantL 

(a) New entrant U.S. air carriers. 
(1) A new entrant initiating operations 

under part 121, 125, or 135 of this chapter 
on or before December 31, 1994, may 
initiate service without regard to the 
percentage of its fleet composed of 
Stage 3 airplanes. 

(2) After December 31, 1994, at least 
25 percent of the fleet of a new entrant 
must comply with Stage 3 noise levels. 

(3) After December 31, 1996, at least 
50 percent of the fleet of a new entrant 
must comply with Stage 3 noise levels. 

(4) After December 31, 1996, at least 
75 percent of the fleet of a new entrant 
must comply with Stage 3 noise levels. 

[b) New entrant foreign air carriers. 
(1) A new entrant foreign air carrier 

initiating part 129 operations on or 
before December 31, 1994, may initiate 
service without regard to the percentage 
of its fleet composed of Stage 3 
airplanes. 

[2) After December 31, 1994. at least 
25 percent of the fleet on U.S. operations 
specifications of a new entrant foreign 
air carrier must comply with Stage 3 
noise levels. 

(3) After December 31, 1996. at least 
50 percent of the fleet on U.S. opera lions 
specifications of a new entrant foreign 
air carrier must comply with Stage 3 
noise levels. 

(4) After December 31, 1998, at least 
75 percent of the fleet on U.S. operations 
specifications of a new entrant foreign 
air carrier must comply with Stage 3 
noise levels. 

(c) Calculations resulting in fractions 
may be rounded to permit the continued 
operation of the next whole number of 
Stage 2 airplanes. 

§ 91.869 carry-forward compliance. 

(a) Any operator that exceeds the 
requirements of paragraph (b) of 
§ 91.865 of this part on or before 
December 31, 1994, or on or before 
December 3, 1996. may claim a credit 
that may be applied at a subsequent 
interim compliance date. 

(b:) Any operator that eliminates or 
modifies more Stage 2 airplanes 
pursuant to § 91.865[b) than required as 
of December 31, 1994, or December 31, 
1996, may count the number of 
additional Stage 2 airplanes reduced as 
a credit toward-
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The statutory basis for the FAA's distinction is 
debatable since the statute does not make such 
a distinction. The legislative history of the 
Noise Act is of little help: although the House 
of Representatives did not intend to draw any 
distinction between local phase-outs and 
restrictions, the Senate may have intended 
such a distinction. 33 Because ofthe lack of 
clear legislative history supporting either view, 
it is likely that the FAA's view will be tested 
in court. 

So long as the FAA insists upon 
distinguishing between local Stage 2 phase
outs and local Stage 2 restrictions, an 
airport would minimize its risk of an FAA 
challenge by developing a restriction which 
does not seek locally to accelerate the 
phase-out of Stage 2 aircraft or Stage 2 
operations. The FAA is not as likely to 
object to restrictions which limit only the 
time and manner of Stage 2 operations. 
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Under the FAA's complaint procedure, any 
person can file a complaint with the FAA if he 
or she believes that an airport proprietor has 
violated any provision of any statute or 
regulation administered by the FAA.31 The 
FAA is obligated to investigate the complaint 
and determine whether the allegations are 
correct. If the FAA finds that a violation has 
occurred, the FAA may issue whatever order 
is necessary, including one which would 
prohibit the airport from receiving federal 
funds or from collecting a passenger facility 
charge.32 

The Part 13 complaint procedure potentially 
could be a powerful tool for the FAA or 
aircraft operators to pressure a proprietor to 
rescind a Stage 2 restriction. Although the 
FAA may not initially review the substance of 
a proprietor's analysis, once a Part 13 com
plaint is filed, the agency will be required to 
determine both whether a proprietor's Stage 2 
restriction complies with existing law and 
whether the proprietor has complied with the 
procedures set forth in these regulations. 

CUTLER & STANFIELD 
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ft a proprietor includes a proposed Stage 
2 restriction in its Part 150 Program, the 
FAA may use its review ofthe Part 150 
Program effectively to invite a petition 
challenging the Stage 2 restriction. FAA 
officials have encouraged aircraft 
operators to use the agency's complaint 
procedure in appropriate circumstances 
since that procedure will be the principal 
enforcement tool against Stage 2 
restrictions. 

The FAA also may seek to distinguish be
tween local Stage 2 access restrictions and 
local Stage 2 phase-outs. The former are 
airport regulations which restrict the time or 
manner of operating Stage 2 aircraft but do 
not limit the total number of Stage 2 opera
tions or Stage 2 aircraft which are allowed to 
use the airport. Phase-outs are regulations 
which require a decline in the total number of 
Stage 2 aircraft or operations at the airport. 
The FAA view apparently is that it is imper
missible for an airport proprietor to impose a 
phase-out of Stage 2 aircraft in a manner 
which conflicts with the national phase-out of 
Stage 2 aircraft, as provided in Part 91 of the 
FAA regulations. 
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(1) The number of Stage 2 airplanes 1t 
would otherwise be required to reduce 
following a subsequent interim 
compliance date specified in § 91.865(b); 
or 

(2) The number of Stage 3 airplanes it 
would otherwise be required to operate 
in its fleet following a subsequent 
interim compliance date to meet the 
percentage requirements specified in 
§ 91 .865(d). 

§ 111.87' Waive,.. frOtW Interim compliance 
requlrementa. 

(a) Any I!J.S .. operator or. fore ign air 
carrier subject to. the requirements of 
§ § 91 .686 or 9'L.867 of this subpart may 
request a waiver from a~ individua~ 
compliance Bequirement.. 

(b~ Applications must be. flood with the 
Secreta!1' of Transportation. at least 12C 
days prior ta- the compliance date from 
which the. waiver i& requested. 

(c) Applicants must slww that a. grant 
of waiver would be in the public 
interest, and thus\ includ'e. in its 
appfi~:ation its puma aRd' activities foR 
modifylns Its fleet, fncfudlng,evrdence of 
good faith e£forts. to c:omp[y w ith the 
requirements or §91.805 or §. 91'.887 Tlia 
applies tion sl\ou[d: contain alt 
information the. applicant considers 
rdevant, including. as appropriate, the. 
following: 

(1) The applicant's balance sheet and 
cash fl'ow positions; 

fZ)' The composltfon of tfr~ applicant'& 
current fleet; and 

(3) The applicant's delivery positfcm 
with respect to new airplanes ornoise
abal'emerrf eq)liimrent. 

[d) Walverswil~ l'le·granted' cnl'y·uporr 
a slrowing· by the- appliearrf tll.at' 
compliance-wiln tbe·re'luirl!ltlents of 
§ § 91.865 or 91.867 a.t a particurar 
intel'im compllimce dat'e·ilf.fimmeielly 
onerous, physically· impossiGle, or· 
technologically infeasiliJI'e, er that i~ 
would! have am adVerse effect on· 
competition or on service to sM&Ho 
communities. 

te )'Tile condlli.OAs. ef lillY' wai:ver 
granted IIISdi!Jr tliis: section a halt be 
determined by the circumstam;es 
presented In the application, but in na 
case may the term extend'!leyond the 
next interim· eomplia~tee date: 

(f) A summary. of.' any. raqtreBt fora 
waiver undeF tl'lis· ~l'ln will' &e· 
published! iftl the- F'ederalilteslsh!r; and 
public comment! wnll fle invited\ Unless 
the Set:retary· finds: that elnrumstaoces 
require otherwise, tlie public comment 
period- wilt IDe atleae(l14'days.. 

§ 111.8113. Walv.et'8 from flftal compliance. 
(a] A U,S. aic e~auie~· may• applJ. for a 

waiver from.the-prohibition.r.ontairsed In 
§ 91..853. fom Its zemainillg StogJ! 2! 
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airplanes, provided that, byo July 1. 1999!. 
at least 85 percea.lof the aicplanes. used 
by the carrier Ia. pr.oMida: servi.:e: tb or 
from an airport in·tlieuatig,uous 1Jnited 
States will comply witll. the Stolze 3. 
noise levels. 

(h) An appl.i.cation·fm the waiver 
described in. parasraph (.a). of this. 
section must be. filed w.i.Lh the Searel.1lty 
ofTrans"ortatioruno.later than J~nl18J¥ 
1, 1999- Sucli·IJ1)plic;ation. must include a. 
plan with firm orders for replacing on 
modifying alt aii'J>Ianes to comply wi!h 
S tage 3 noise leve ls at the ea rliest 
practicable time. 

rcJ To be efigible to apply for the 
waiver under this sect ion, a new entranf 
U.S. air cai'J!ier must initiate service no· 
later than Januar-y· 1, 1999, and must 
comply fully with all pro'-lisions of that 
section. 

(d) The Secretary may grant a waiver 
under this section if the Secretary finds 
that granting such waiver is in the publi~: 
Interest. l'n makrng such a finding, the 
Secretar.y shall include consideration o£ 
the effecr of granting 1uch. waiver on 
competition In the air eaiTicr Industry 
and' the efrect· on small' community air 
service, and any rirhet Information 
submitted hy tl'le applicant tl\at the 
Secretary· considers relevant 

(e) The term of any waiver sranted 
under this section. shall be determined 
by the circumstances- pl'esented' in the 
application, l'lur in na case will the 
waiver permit the operation of any 
Stage 2 airplane covered l'>y tliis 
subchapter in the contiguous United 
States after December 31, 2003'. 

(IJ A summary of any request fnt a 
waiver under. tl\is sectron will' be. 
published·rn the Federa[Regfster. ando 
public comment wiiTbe invited. Unfess 
the secretary find's. that cfrcumstancea 
require otherwise, the. public camment 
period will be afleast 14 days .. 

§ 111.875 Annual progress reportL 
(a) Each opera1or subiecflo § 91.665 

or § 9t.867' of this chapter sl\all submit 
an annual report to the FAA, Office o£ 
Environment andEnel'81'· on the 
progress it- has mad'e toward complying_ 
with the requirements. of that sect1on. 
Such reports shall· be sullmitted no Ia tcr 
than 45 days after d\e end· of a cal'endar 
year. Alt progress reports must provide 
the information through the end of the 
calendar year.. be certified: l'li the carrier 
as true and complete (under penalty of 
18 U.S'. C. lOOlt, and incfude the 
followlna information: 

(1). Tl\e name and' address of the 
operator;· 

(2) Tile name; title, and telepl'lone 
number of the person d'esignat:ea by the 
operator to be responsible for ensuring, 

the accw:acy at the.lnfcmnatioA.in tJle 
report'; 

(31 The:operaror·s progress dvrins the. 
reporting period' Coward' C8111pliance 
with the. requirements of l 91.8&3, 
§ 91'.865: or {91.887. F'or airpfanes on 
U.S~ operations specirli:ations, ea ch 
operator shall identify the airpTanes. by. 
type, model, series, and serial' number. 

(i) Ea~:h, Stage· aairplane added: or 
removed from operation or U.S. 
operatioRtupecificatic!DII fil:autDed 
separately by those airprancs acquired 
with a nd' without base level); 

(ii) Each Stage 2 airplan e- modifir.d to 
Stage 3 noise levels (identifying the 
manufacturer and' model of noise 
abatement retrofit equipment; 

(iii) Each Stage 3 airplane on U.S. 
operations specifications as of the lasT 
day of the reporting period~ and 

(iv) For each Stage 2 airplane· 
transferred or acquired', the name and 
address of the recipient or transferor;. 
and, if base level was transferred. the 
person to or from wlwm base level was 
transfeiTed or acquired pursuant to 
Section 91.863 along with the effective 
date of eadJ. base revel transaction. and 
the type of base level transferred or 
acquired. 

(b) Each operator subject to·§, 91.865 
or § 91.887 of. this chapter shallsul'lmit 
an initial progress report covening the 
period from J,anuary 1. 1990,. througJI. 
Decemller 31, t991~ and pravide~ 

(1) For each operater su!Die&:t. to. 
§ 91.865: 

(i) The date. used· t~ est.ablisll1 its bose
level pursuant to l g.1.861fa)~;and 

(ii) a list of those Stage- 2 airplanes (by 
type, model. series and' serial number] in 
its base le.vel, including adj1111tments 
made pursuant to § 91.861 after the dil'!P. 
its base level was established. 

(2) For each U.S. opera for: 
(i) A plan to meet the compliance 

schedules in f. 91.865 or §.91.867. and the 
final compliance. date of l91.853. 
including the sched'ul'e for d'ellvcry oC 
replacement Stage 3 airp[anes or lhP. 
Installation of noise abatement retrofit 
equipment; and 

(iiJ A. separate Ust (by· cype. modeL. 
series. and seriar nwnber). o£ tfwse. 
alrp[anes.lncluti'edi ln. the operator's base 
level,.pursuanlt& l91.881(a](11(i) aodi 
(ii), under the categories "returned:' oc 
"purchased;'" along with tfle. date. eecr. 
was added to its. operations 
speciffcations. 

(c) Each opeta tor cubject to ~ 91 .86& 
or § 91.867. of this chapter. shalL submit 
subsequent annuaL progresarepocts. 
covering the calendar yeu prvceding the 
report and lncludina any changes in the 
information p110videci In pacagraphs;ia) 
and (b) of this section; Including the use 
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of any cany~femwa.:d.eredits-pursuont to 
I m..869. 

( d')- An· operatoc may Jequest. in Rill' 
report. tha.t specific plannin& diKat be
considered propl'ietal')!' 

(e-) lfaUJ operatm'a utions during· any 
reporting periOd· cause it to: achi!:ve· 
compliance with I !11!.853; the· reporC 
should include a statement to· that effect. 
Further progre11s reports are zmt required· 
unless there Is any change In the 
information reported pursuant to 
paragraph (a) of this section. 

(f) For each U.S. operator subject to 
§ 91.865, progress reports submitted for 
calendar years 1994, 1996, and 1998, 
shall also stale how the operator 
achieved compliance with the 
requirements of that section, i.e.-

(1) By reducing the number of Stage 2 
airplanes in its fleet to no more than the 
maximum permitted percentage of its 
base level under §91.865(b), or 

(2) By operating a fleet that consists of 
at least the minimum required 
percentage of Stage 3 airplanes under 
'91.865(d). 

Issued in Washington, DC on September 19, 
1991. 

)ames B. Bueey, 
Administrator. 
(FR Doc. 91-22950 Filed 9-24-91; 8:45 am) 
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PART 161-NOTICE AND APPROVAL 
OF AIRPORT NOISE AND ACCESS 
RESTRICTIONS 

Subpart A-General ProYislona 

Sec. 
161.1 Purpose. 
161.3 Applicability. 
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Sec. 
161 .5 Definitions. 
161.7 Limitations. 
161 .9 Designation of noise description 

methods. 
161 .11 Identification of land uses in airport 

noise study area . 

Subpart &-Agreements 
161.101 Scope. 
161.103 Notice of the proposed restriction. 
161 .105 Requirements for new entrants. 
161.107 Implementation of the restriction. 
161.109 Notice of termination of restriction 

pursuant to an agreement. 
161.111 Availability of data and comments 

on a restriction implemented pursuant to 
an agreement. 

161.113 Effect of agreements; limitation on 
reevaluation. 

Subpart C-Notlce Requirements for Stage 
2 Restrictions 
161.201 Scope. 
161.203 Notice of proposed restrictions. 
161.205 Required analysis of proposed 

restriction und alternatives. 
161.207 Comment by interested parties. 
161.209 Requirements for proposal changes. 
161.211 Optional use of 14 CFR part 150 

procedures. 
161.213 Notification of a decision not to 

implement a restriction. 

Subpart D-Notlce, Review, and Approval 
Requirements for Stage 3 Restrictions 
161.301 Scope. 
161.303 Notice of proposed restrictions. 
161.305 Required analysia and conditione 

for approval of proposed restrictions. 
161.307 Comment by interested partiea. 
161.309 Requirement• for propoaal change1. 
161.311 Application procedure fur approval 

of proposed restriction. 
161.313 Review of application. 
161.315 Receipt of complete application. 
161.317 Approval or disapproval of 

proposed restriction. 
161.319 Withdrawal or revision of 

restriction. 
161.321 Optional use of 14 CFR part 150 

procedures. 
161.323 Notification of a decision not to 

implement a restriction. 
161.325 Availability of data and comments 

on an implemented restriction. 

Subpart E-Reevaluation of Stage 3 
Restrictions 
161.401 Scope. 
161.403 Criteria for reevaluation. 
161 .405 Request for reevaluation. 
161 .407 Notice of reevaluation. 
161 .409 Required analysis by reevoluutlon 

petitioner. 
161.411 Comment by interested parties. 
101 .413 eevaluation procedure. 
161 .415 Reevaluation action. 
1G1 .417 Notification of status of restrictions 

and ugrcements not meeting conditions
of-approval criteria. 

Subpart F-Fallure to Comply With This 
Part 
161.501 Scope. 
161.503 Informal resolution: notice of 

tt ppa rcnt viola tion. 

161.505 Notice of proposed termination of 
airport grant funds and passenger facility 
charges. 

Authority: 49 U.S.C. App. 1301, 1305, 1348, 
1349(a), 1354, 1421, 1423, and 1468, 49 U.S.C. 
App. 1655(c), 49 U.S.C. App. 2101, 2102, 
2103(a), and 2104 (a) and (b), 49 U.S.C. 
2210(a)(5), and 49 U.S.C. App. 2153, 2154, 
2155, and 2156. 

Subpart A-General Provisions 

§ 161.1 Purpose. 
This part implements the Airport 

Noise and Capacity Act of 1990 (49 
U.S.C. App. 2153, 2154, 2155, and 2156). 
It prescribes: 

(a) Notice requirements and 
procedures for airport operators 
implementing Stage 3 aircraft noise and 
access restrictions pursuant to 
agreements between airport operators 
and aircraft operators; 

(b) Analysis and notice requirements 
for airport operators proposing Stage 2 
aircraft noise and access restrictions; 

(c) Notice, review, and approval 
requirements for airport operators 
proposing Stage 3 aircraft noise and 
access restrictions; and 

(d) Procedures for Federal Aviation 
Administration reevaluation of 
agreements containing restrictions on 
Stage 3 aircraft operations and of 
aircraft noise and access restrictions 
affecting Stage 3 aircraft operations 
imposed by airport operators. 

f 111.3 Appllelblllty. 
(a) This part applies to airports 

imposing restrictions on Stage 2 aircraft 
operations proposed after October 1, 
1990, and to airports imposing 
restrictions on Stage 3 aircraft 
operations that became effective after 
October 1, 1990. 

(b) This part also applies to airports 
enacting amendments to airport noise 
and access restrictions in effect on 
October 1, 1990, but amended after that 
date, where the amendment reduces or 
limits aircraft operations or affects 
aircraft safety. 

(c) The notice, review, and approval 
requirements set forth In this part apply 
to all airports imposing noise or access 
restrictions as defined in 1161.5 of this 
part. 

§ 181.5 Definition .. 
For I he purposes of this part, the 

following definitions apply: 
Agreement means a document in 

writing signed by the airport operator: 
those aircraft operators currently 
operating at the a irport that would be 
affected by the noise or access 
restriction: and all affected new entrants 
planning to provide new air service 
within 180 days of the effective date of 
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The most important new requirement with 
respect to Stage 2 restrictions is the prepara
tion of analysis on the costs and benefits of 
the proposed restriction. The regulations 
require that a proprietor prepare the following 
analysis of its proposal: 

( 1) an analysis of the anticipated or actual 
costs and benefits of the proposed 
restriction; 

(2) a description of alternative restrictions 
which were considered; 

(3) a description of the alternative mea
sures considered that do not involve 
aircraft restrictions; and 

(4) a comparison of the costs and benefits 
ofthe alternative measures which 
were considered. 29 

The FAA does not have the statutory authority 
to reject a Stage 2 restriction or to prohibit an 
airport proprietor from implementing such a 
restriction. Consequently, the FAA generally 
will not review or approve the substance of 
the analysis which accompanies a Stage 2 
restriction. If, however, a proprietor submits a 
Stage 2 restriction as part of a Part 150 Noise 
Compatibility Program, the Part 150 regula
tions require the FAA to scrutinize carefully 
that analysis. 
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Although it will not review or approve local 
Stage 2 restrictions, the FAA has indicated 
that the analytical requirements are intended 
to be nearly identical for Stage 2 or Stage 3 
restrictions. The regulations recommend that 
airport proprietors prepare the same analysis 
for Stage 2 as for Stage 3 restrictions. 

Unless a Stage 2 restriction is included 
in a Part 150 Noise Compatibility 
Program, the FAA has stated that it will 
not review the substance of a proprietor's 
analysis of a proposed Stage 2 restriction. 
The FAA will, however, review a 
proprietor's submission to ensure that it 
contains the four required categories of 
analysis described above. 

Notwithstanding the FAA's limited authority 
to review local Stage 2 restrictions, senior 
FAA officials repeatedly have stressed their 
opposition to local airport noise restrictions. 
The fonner FAA Administrator and his senior 
staff have indicated that the agency will use 
all its powers to ensure that any airport access 
restrictions do not adversely affect the na
tional air transportation system. The principal 
tool for the agency will be its Part 13 com
plaint procedure.30 
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Although the FAA has stated that it will 
neither approve nor disapprove a Stage 2 
restriction which is incorporated into a Part 
150 Noise Compatibility Program, FAA action 
on a Part 150 Program could help a potential 
litigant who intends to challenge an airport's 
Stage 2 noise or access restriction. If the FAA 
disapproves a Part 150 Program which incor
porates a Stage 2 restriction, the agency will 
have an opportunity to comment on the 
validity of the Stage 2 restriction under 
existing law. In light of statements by the 
former FAA Administrator that are critical of 
Stage 2 restrictions generally, it is reasonable 
to expect the agency to avail itself of that 
opportunity. Its comments could help a 
litigant make a case that a Stage 2 restriction is 
invalid. 

A litigant also could use adverse FAA action 
on a proposed Part 150 Noise Compatibility 
Program to its advantage if a proprietor later 
were to enact separately the Stage 2 restriction 
which was incorporated in the Part 150 
Program. Again, FAA disapproval could be 
used as evidence attacking the validity of the 
restriction. 
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The regulations clearly encourage 
airport proprietors to integrate any Stage 
2 restriction into their Part 150 Noise 
Compatibility Program. Notwithstanding 
the possible cost- and time-saving value 
of incorporating a Stage 2 restriction into 
a Part 150 Noise Compatibility Program, 
a joint Part 150 Program and Stage 2 
restriction could give undesirable leverage 
to the FAA and potentia/litigants. 

Instead, a proprietor should consider 
conducting the analysis required for a 
Stage 2 restriction at the same time that it 
is preparing its Part 150 Program (thereby 
avoiding duplication of effort), then adopt 
the restriction in the desired form but !!Q1 
submitt the Stage 2 restriction as part of 
the Noise Compatibility Program. The 
Part 150 Program could treat the Stage 2 
restriction as an existing measure at the 
time the Noise Compatibility Program is 
submitted for FAA approval. 
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the restriction that have submitted to the 
airport operator a plan of operations 
and notice of agreement to the 
restriction. 

Aircraft operator, for purposes of this 
part, means any owner of ijn aircraft 
that operates the aircraft, i.e., uses, 
causes to use, or authorizes the use of 
the aircraft; or in the case of a leased 
aircraft, any lessee that operates the 
aircraft pursuant to a lease As used in 
this part, aircraft oper:.tor also means 
any representative of the aircraft owner, 
or In the case of a leased aircraft. any 
representative of the !esse~ empow.ered 
to enter into agreements w1th the a1rport 
operator regarding use of the airport by 
an aircraft. 

Ailport means any area of land or 
water, including any heliport, that is 
used or intended to be used for the 
landing and takeoff of aircraft, and any 
appurtenant areas that are used or 
Intended to be used for airport buildings 
or other airport facilities or rights-of
way, together with all airport buildings 
and facilities located thereon. 

Airport noise study area means that 
area surrounding the airport within the 
noise contour selected by the applicant 
for study and must include the noise 
contours required to be developed for 
noise exposure maps specified in 14 CFR 
part 150. . 

Airport operator means the a1rport 
proprietor. 

Aviation user class means the 
following categories of aircraft 
operators: air carriers operating under 
parts 121 or 129 of this chapter: 
commuters and other carriers operating 
under parts 127 and 135 of this chapter; 
general aviation, military, or government 
operations. 

Day-night average sound level (DNL) 
means the 24-hour average sound level, 
In decibels, ior the period from midnight 
to midnight, obtained after the addition 
of ten decibels to sound levels for the 
periods between midnight and 7 a.m., 
and between 10 p.m. and midnight, local 
time, as defined in 14 CFR ~art 150. [The 
scientific notation for DNL IS L..). 

Noise or access restrictions means 
restrictions [including but not limited to 
provisions of ordinances and leases) 
affecting access or noise that affe.ct the 
operations of Stage 2 or Stage 3 a1rcraft, 
such as limits on the noise generated on 
either a single-event or cumulative 
basis; a limit, direct or indirect, on the 
total number of Stage 2 or Stage 3 
aircraft operations; a noise bu?get or 
noise allocation program that mcludes 
Stage 2 or Stage 3 aircraft; a restri~tion 
imposing limits on hours of operations; a 
program of airport-use charges that h~s 
the direct or indirect effect of controlling 

airport noise; and any other limit on 
Stage 2 or Stage 3 aircraft that has the 
effect of controlling airport noise. This 
definition does not include peak-period 
pricing programs where the objective is 
to align the number of aircraft 
operations with airport capacity. 

Stage 2 aircraft means an aircraft that 
has been shown to comply with the 
Stage 2 requirements under 14 CFR part 
36. 

Stage 3 aircraft means an aircraft that 
has been shown to comply with the 
Stage 3 requirements under 14 CFR part 
36. 

§ 161.7 Umllatlona. 
(a) Aircraft operational procedures 

that must be submitted for adoption by 
the FAA. such as preferential runway 
use, noise abatement approach and 
departure procedures and profiles, and 
flight tracks, are not subject to this part. 
Other noise abatement procedures, such 
as taxiing and engine runups. are not 
subject to this part unless the 
procedures imposed limit the total 
number of Stage 2 or Stage 3 aircraft 
operations, or limit the hours of Stage 2 
or Stage 3 aircraft operations, at the 
airport. 

[b) The notice, review, and approval 
requirements set forth in this part do not 
apply to airports with restrictions as 
specified in 49 U.S.C. App. 2153(n}(2)(C}: 

(1) A local action to enforce a 
negotiated or executed airport aircraft 
noise or access agreement between the 
airport operator and the aircraft 
operator in effect on November 5, 1990. 

(2} A local action to enforce a 
negolia ted or executed airport aircraft 
noise or access restriction the airport 
opera tor and the aircraft opera tors 
agreed to before November 5, 1990. 

(3) An Intergovernmental agreement 
including airport aircraft noise or access 
restriction in effect on November 5, 1990. 

(4} A subsequent amendment to an 
airport aircraft noise or access 
agreement or restriction In effect on 
November 5, 1990, where the 
amendment does not reduce or limit 
aircraft operations or affect aircraft 
safety. 

(5) A restriction that was adopted by 
an airport operator on or before October 
1, 1990, and that was stayed as of 
October 1, 1990, by a court order or as a 
result of litigation, if such restriction, or 
a part thereof, is subsequently allowed 
by a court to take effect. 

(6) In any case In which a restriction 
described In paragraph [b)(5) of this 
section is either partially or totally 
disallowed by a court, any new 
restriction Imposed by an airport 
operator to replace such disallowed 
r~<slriclion, If such new restriction would 
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not prohibit aircraft operations in effect 
on November 5, 1990. 

(7) A local action that r.epresents the 
adoption of the final portion of a 
program of a staged airport aircraft 
noise or access restriction, where the 
initial portion of such program was 
adopted during calendar year 1988 and 
was in effect on November 5, 1990. 

(c) The notice. review, and a~proval 
requirements of subpart D of th1s part 
with regard to Stage 3 aircraft 
restrictions do not apply if the FAA has, 
prior to November 5, 1990, formed a 
working group (outside of the process 
established by 14 CFR part 150} with a 
local airport operator to examine the 
noise impact of air traffic control 
procedure changes. In any case in which 
an agreement relating to noise 
reductions at such airport is then 
entered into between the airport 
proprietor and an air carrier or air . 
carrier constituting a majority of the a1r 
carrier users of such airport, the 
requirements of subparts B and D of this 
part with respect to restrictions on Stage 
3 aircraft operations do apply to local 
actions to enforce such agreements. 

(d) Except to the extent required by 
the application of the provisions of the 
Act, nothing In this part eliminates, 
Invalidates, or supersedes the following: 

(1} Existing law with respect to airport 
noise or access restrictions by local 
authorities; 

(2) Any proposed airport noise or 
access regulation at a general aviation 
airport where the airport proprietor has 
formally initiated a regulatory or 
legislative process on or before October 
1,1990; and 

(3) The authority of the Secretary of 
Transportation to seek and obtain such 
legal remedies as the Secretary 
considers appropriate, including 
injunctive relief. 

§ 16U Designation of noiM dncrlpllon 
methods. 

For purposes of this part, the 
following requirements apply: 

(a) The sound level at an airport and 
surrounding areas, and the exposure of 
individuals to noise resulting from 
operations at an airport, must be 
established in accordance with the 
specifications and methods prescribed 
under appendix A of 14 CFR part 150; 
and 

(b) Use of computer models to create 
noise contours must be in accordance 
with the criteria prescribed under 
appendix A of 14 CFR part 150. 

§ 161.11 lclantlflc:lltlon of land - In 
airport nolaa study ..... 

For the purposes of this part, uses of 
land that are normally compatible or 
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noncompatible with various noise
exposure levels to individuals around 
airports must be identified in 
accordance with the criteria prescribed 
under appendix 1\ of 14 CFR part 150. 
Dt:termination of land use must be 
based on professional planning. zoning. 
and building and site design information 
and expertise. 

Subpart B-Agreements 

§ 161.101 Scope. 

(a) This subpart applies to an airport 
operator's noise or access restriction on 
the operation of Stage 3 aircraft that is 
implemented pursuant to an agreement 
between an airport operator and all 
aircraft operators affected by the 
proposed restriction that are serving or 
will be serving such airport within 180 
days of the date of the proposed 
restriction. 

(b) For purposes of this subpart, an 
agreement shall be in writing and signed 
by: 

(1) The airport operator: 
(2) Those aircraft operators currently 

operating at the airport who would be 
affected by the noise or access 
restriction; and 

(3) All new entrants that have 
submitted the information required 
under §161.105( a) of this part. 

(c) This subpart does not apply to 
restrictions exempted in § 161.7 of this 
part. 

(d) This subpart does not limit the 
right of an airport operator to enter into 
an agreement with one or more aircraft 
operators that restricts the operation of 
Stage 2 or Stage 3 aircraft as long as the 
restriction is not enforced against 
aircraft operators that are not party to 
the agreement. Such an agreement is not 
covered by this subpart except that an 
aircraft operator may apply for 
sanctions pursuant to subpart F of this 
part for restrictions the airport operator 
seeks to impose other than those in the 
agreement. 

§ 161.103 Notice of the proposed 
restriction. 

(a) An airport operator may not 
implement a Stage 3 restriction pursuant 
to an agreement with all affected 
aircraft operators unless there has been 
public notice and an opportunity for 
comment as prescribed in this subpart. 

(b) In order to establish a restriction 
in accordance with this subpart, the 
airport operator shall, at least 45 days 
before Implementing the restriction, 
publish a notice of the proposed 
restriction in an areawide newspaper or 
newspapers that either singly or 
together has general circulation 
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throughout the airport vicinity or airport 
noise study area, if one has been 
delim:~led: post a notice in the airport in 
a prominent location accessible to 
airport users and the public; and directly 
notify in writing the following parties: 

(1) Aircraft operators providing 
scheduled passenger or cargo smvice at 
the airport; affected operators of aircraft 
baGed at the airport; potential new 
entrants that are known to be interested 
in serving the airport; and aircraft 
operators known to be routinely 
providing non-scheduled service; 

(2) The Federal Aviation 
Administration; 

(3) Each Federal, slate, and local 
agency with land use control jurisdiction 
within the vicinity of the airport, or the 
airport noise study area, if one has been 
delineated; 

(4) Fixed-base operators and other 
ah·port tenants whose operations may 
be affected by the proposed restriction; 
and 

(5) Community groups and business 
organizations that are known to be 
interested in the proposed restriction. 

(c) Each direct notice provided in 
accordance with paragraph (b) of this 
section shall include: 

(1) The name of the airport and 
associated cities and states; 

(2) A clear, concise description of the 
proposed restriction, including sanctions 
fer noncompliance and a statement that 
it will be implemented pursuant to a 
signed agreement; 

(3) A brief discussion of the specific 
need for and goal of the proposed 
restriction; 

(4) Identification of the operators and 
the types of aircraft expected to be 
affected; 

(5) The proposed effective date of the 
restriction and any proposed 
enforcement mechanism; 

(6) An invitation to comment on the 
proposed restriction, with a minimum 
45-day comment period; 

(7) Information on how to request 
copies of the restriction portion of the 
agreement, including any sanctions for 
noncompliance; 

(8) A notice to potential new entrant 
aircraft operators that are known to be 
interested in serving the airport of the 
requirements set rorth in § 161.105 of 
this part; and 

(9) lnformation on how to submit a 
new entrant application, comments, and 
the address for submitting applications 
and comments to the airport operator, 
including identification of a contact 
person at the airport. 

(d) The Federal Aviation 
Administration will publish an 
announcement of the proposed 
l'estriction in the Federal Register. 

§ 161.105 Requirements for new entrants. 
(a) Within 45 days of the publication 

of the notice of a proposed restriction by 
the airport operator under§ 161.103(b) 
of this part, any person intending to 
provide new air service to the airport 
within 180 days of the proposed date of 
implementation of the restriction (as 
evidenced by submission of a plan of 
operations to the airport operator) must 
notify the airport operator if it would be 
affected by the restriction contained in 
the proposed agreement, and either that 
it-

(1) Agrees to the restriction; or 
(2) Objects to the restriction. 
(b) Failure of any persoL described in 

§ 161.105(a) of this part to notify the 
airport operator that it objects to the 
prnposed restriction will constitute 
waiver of the right to claim that it did 
r:ot consent to the agreement and render 
that person ineligible to use lack of 
signature as ground to apply for 
sanctions under subpart F of this part 
for two years following the effective 
date of the restriction. The signature of 
such a person need not be obtained by 
the airport operator in order to comply 
with § 161.107(a) of this part. 

(c) All other new entrants are also 
ineligible to use lack of signature as 
ground to apply for sanctions under 
subpart F of this part for two years. 

§ 161.107 Implementation of the 
restriction. 

(a) To be eligible to implement a Stage 
3 noise or access restriction under this 
subpart, an airport operator shall have 
the restriction contained in an 
agreement as defined in §161.101(b) of 
this part. 

(b) An airport operator may not 
implement a restriction pursuant to an 
agreement until the notice and comment 
requirements of §161.103 of this part 
have been met. 

(c) Each airport operator must notify 
the Federal Aviation Administration of 
the implementation of a restriction 
pursuant to an agreement and must 
include in the notice evidence of 
compliance with §161.103 and a copy of 
the signed agreement. 

§ t 61.109 Notice of termination of 
restriction pursuant to an agreement. 

An airport operator must notify the 
FAA within 10 days of the date of 
termina lion of a restriction pursuant to 
an agreement under this subpart. 

§ 161.111 AvallabJUty of dllta and 
comments on a restriction Implemented 
pura1111nt to an agreement. 

The airport operator shall retain all 
relevant supporting data and all 
comments relating to a restriction 
implemented pursuant to an agreement 
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(5) analyze the proposed restriction; and 

(6) invite public comment. 

The notice must be published in a general 
circulation newspaper and certain parties must 
be notified directly, as described in the 
previous section. The FAA also will publish 
the notice in the Federal Re2ister. 27 

The regulations contemplate a close relation
ship between any Stage 2 restriction and an 
airport's Part 150 Noise Compatibility Pro
gram. First, the FAA has encouraged airport 
proprietors to use the notice and public review 
procedures from the Part 150 regulations 
before implementing any Stage 2 restriction. 
Second, the FAA has reminded airport propri
etors that adoption of a Stage 2 restriction is 
not a substitute for planning to ensure long 
term land use compatibility between an airport 
and its neighbors. The FAA has advised 
proprietors not to adopt Stage 2 restrictions as 
a substitute for a Part 150 Noise Compatibility 
Program. 

As one means to encourage proprietors to 
combine any Stage 2 restriction with a Part 
150 Noise Compatibility Program, the FAA 
will allow airport proprietors to use the notice 
procedures mandated by Part 150 ofthe FAA 
regulations28 in lieu ofthose outlined in the 
Part 161 regulations. As explained above, the 
FAA also has mandated that the analysis 
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accompanying Stage 2 restrictions use the 
methodology and noise compatibility thresh
olds which apply to Part 150 Noise Compat
ibility Programs. 

9 

There are, however, distinct disadvantages to 
incorporating a proposed Stage 2 restriction 
into a Noise Compatibility Program. Most 
importantly, an airport proprietor need only 
seek FAA approval of a Stage 2 restriction if 
the restriction is included in its Part 150 Noise 
Compatibility Program. The regulations 
explicitly provide that the FAA's approval or 
disapproval of a proprietor's Part 150 Noise 
Compatibility Program will not constitute 
approval or disapproval of a Stage 2 restric
tion. Nevertheless, the FAA could use its 
approval authority for a Part 150 Noise 
Compatibility Program as leverage to pressure 
an airport proprietor not to enact a Stage 2 
restriction. 

There is one significant benefit in 
combining the two processes: since federal 
funding is available for preparation of 
Part 150 Noise Compatibility Programs, a 
proprietor may be able to use federal 
funds also for preparing the analysis 
required for a Stage 2 noise or access 
restriction. 
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The recent federal appellate court 
decision in the Long Beach case may 
make it more difficult for the FAA to 
argue that a noise or access restriction· 
impairs interstate commerce. In the Ninth 
Circuit (which includes all the west coast 
states), an airport proprietor arguably 
can impose a restriction on Stage 2 aircraft 
without carefully balancing the effects on 
the local community against the negative 
effects on interstate commerce. If a 
restriction does not discriminate among 
aircraft based upon where they fly from or 
to, the restriction need only be reasonable 
and rational. The Long Beach case 
simplifies the facts which an airport must 
prove to sustain a noise or access 
restriction. Pending possible rehearing 
or appeal of the case, however, it would be 
premature to assess its effect nationally. 

Although the Noise Act does not change the 
substance of the law applicable to restrictions 
on Stage 2 aircraft, the statute does set forth 
new procedural hurdles as preconditions to a 
valid Stage 2 restriction. For most airport 
proprietors, these are the key regulations. The 
Noise Act allows an airport proprietor to 
restrict Stage 2 aircraft operations without 
FAA approval so long as it analyzes the 
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effects of the proposal and publishes notice of 
its noise or access restriction.22 

The regulations implementing this provision 
of the Noise Act apply to all Stage 2 noise and 
access restrictions proposed after October 1, 
1990 and amendments to existing restrictions 
on Stage 2 aircraft that are to become effective 
after October 1, 1990.23 The regulations 
explain that airport proprietors may impose 
restrictions on Stage 2 aircraft operations so 
long as the airport proprietor complies with 
two conditions. First, the proprietor must 
prepare an analysis of the anticipated costs 
and benefits of the proposed restriction.24 

Second, the proprietor must provide proper 
public notice.25 

Airport proprietors are required to notify the 
public and interested parties of a proposed 
restriction at least 180 days before it is 
enacted. 26 The notice must 

(1) describe the proposed restriction; 

(2) discuss the specific need for, and 
purpose of, the restriction; 

(3) identify the aircraft operators and 
types of aircraft to be affected; 

(4) set forth the proposed effective date of 
the restriction and the method of 
implementation; 
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for as long as the restriction is in eCfect. 
The airport operator shall make these 
materials available for inspection upon 
request by the FAA. The information 
shall be made available for inspection 
by any person during the pendency of 
any petition for reevaluation found 
justified by the FAA. 

§161.113 Effect olagrnmenta; limitation 
on reevaluation. 

(a) Except as otherwise provided in 
this subpart, a restriction implemented 
by an airport operator pui'suant to this 
subpart shall have the same force and 
effect as if it had been a restriction 
implemented in accordance with 
subpart D of this part. 

(b) A restriction implemented by an 
airport operator pursuant to this subpart 
may be subject to reevaluation by the 
FAA under subpart E of this part. 

Subpart C-Notlce Requirements for 
Stage 2 Restrictions 

§161.201 Scope. 
(a) This subpart applies to: 
(1) An airport imposing a noise or 

access restriction on the operation of 
Stage 2 aircraft, but not Stage 3 aircraft, 
proposed after October 1. 1990. 

(2) An airport imposing an amendment 
to a Stage 2 restriction, if the 
amendment is proposed after October 1, 
1990, and reduces or limits Stage 2 
aircraft operations (compared to the 
restriction that it amends) or affects 
aircraft safety. 

(b) This subpart does not apply to an 
airport Imposing a Stage 2 restriction 
specifically exempted in §161.7 or a 
Stage 2 restriction contained in an 
agreement as long as the restriction is 
not enforced against aircraft operators 
that are not parties to the agreement. . 
§ 161.203 Notice of propoHd reetrlctlon. 

(a) An airport operator may not 
implement a Stage 2 restriction within 
the scope of § 161.201 unless the airport 
operator provides an analysis of the 
proposed restriction, prepared in 
accordance with § 161.205, and a public 
notice and opportunity for comment as 
prescribed in this subpart. The notice 
and analysis required by this subpart 
shall be completed at leasl180 days 
prior to the effective date of the 
restriction. 

(b) Except as provided in§ 161.211. an 
airport operator must publish a notice of 
the proposed restriction in an areawide 
newspaper or newspapers that either 
singly or together has general circula lion 
throughout the airport noise study area; 
post a notice in the airport in a 
prominent location accessible to airport 
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users and the public; and directly notify 
in writing the following parties: 

(1) Aircraft operators providing 
scheduled passenger or cargo service at 
the airport: operators of aircraft based 
at the airport; potential new entrants 
that are known to be interested in 
serving the airport; and aircraft 
operators known to be routinely 
providing nonscheduled service that 
may be a££ected by the proposed 
restriction: 

(2) The Federal Aviation 
Administration; 

(3) Each Federal, alate, and local 
agency with land-use control 
jurisdiction within the airport noise 
study area; 

(4) Fixed-base operators and other 
airport tenants whose operations may 
be a££ected by the proposed restriction; 
and 

(5) Community groups and business 
organizations that are known to be 
interested in the proposed restriction. 

(c) Each notice provided in 
accordance with paragraph (b) of this 
section shall include: 

(1) The name of the airport and 
associated cities and stales; 

(2) A clear, concise description of the 
proposed restriction, including a 
statement that it will be a mandatory 
Stage 2 restriction. and where the 
complete text of the restriction, and any 
sanctions for noncompliance, are 
available for public inspection: 

(3) A brief discussion of the specific 
need for, and goal of, the restriction; 

(4) Identification of the operators and 
the types of aircraft expected to be 
affected; 

(5) The proposed effective date of the 
restriction. the proposed method of 
implementation (e.g., city ordinance, 
airport rule, lease], and any proposed 
enforcement mechanism; 

(6) An analysis of the proposed 
restriction, as required by §161.205 of 
this subpart, or an announcement of 
where the analysis Is available for 
public inspection: 

(i) An invitation to comment on the 
proposed restriction and analysis, with 
a minimum 45-day comment period; 

(8) Information on how to request 
copies of the complete text of the 
proposed restriction, including any 
sanctiu:1s for noncompliance, and the 
analysi~ (if not included wilh the 
notice); and 

(9) rhe address for submitting 
comments to the airport operator, 
including identification of a contact 
person at the airporL 

(d) 1\t the lime of notice, the airport 
operator shall provide the FAA with a 
full text of the proposed restriction, 

including any sanctions for 
noncompliance. 

(e) The Federal Aviation 
Administration will publish an 
announcement of the proposed Stage 2 
restriction in the Federal Register. 

§ 161.205 Required analysis of propoeed 
restriction and alternatives. 

(a) Each airport operator proposing a 
noise or access restriction on Stage 2 
aircraft operations shall prepare the 
following and make it available for 
public comment: 

(1) An analysis of the anticipated or 
actual costs and benefits of the 
proposed noise or access restriction; 

(2] A description of alternative 
restrictions; and 

(3) A description of the alternative 
measures considered that do not involve 
aircraft restrictions, and a comparison 
of the costs and benefits of such 
alternative measures to costs and 
benefits of the proposed noise or access 
restriction. 

(b) In preparing the analyses required 
by this section. the airport operator shall 
use the noise measurement systems and 
identify the airport noise study area as 
specified in n 161.9 and 161.11, 
respectively; shall use currently 
accepted economic methodology; and 
shall provide separate detail on the 
costs and benefits of the proposed 
restriction with respect to the operations 
of Stage 2 aircraft weighing Jess than 
75,000 pounds if the restriction applies 
to this class. The airport operator shall 
specify the methods used to analyze the 
costs and benefits of the proposed 
restriction and the alternatives. 

(c) The kinds of information set forth 
in § 161.305 are useful elements of an 
adequate anAlysis of a noise or access 
restriction on Stage 2 aircraft 
operations. 

§ 161.207 Comment by lntereeted pertlee. 
Each airport operator shall establish a 

public docket or similar method for 
receiving and considering comments, 
and shall make comments available for 
inspection by interested parties upon 
request. Comments must be retained as 
long as the restriction is in effect. 

§ 161.209 Requirements lor propoeal 
changes. 

(a) Each airport operator shall 
promptly advise interested parties of 
any changes to a proposed restriction, 
including changes that affect 
noncompatible land uses, and make 
available any changes to the proposed 
restriction and its analysis. Interested 
parties include those that received 
direct notice under § 161.203(b ), or those 
that were required to be consulted in 
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accordance with the procedures in 
§ 161.211 of this part, and those that 
have commented on the proposed 
restriction. 

(b) If there arc substantial chang1's to 
the proposed restriction or the analysis 
during the 180·day notice period, the 
airport operator shall initiate new notice 
following the procedures in § 161.203 or. 
alternatively, the procedures in 
§ 161 .211. A substantial change includes. 
but is not limited to, a proposal that 
would increase the burden on any 
aviation user class. 

(c) In addition to the information in 
§ 101.203(c). new notice must indicate 
that the airport operator is revising a 
previous notice, provide the reason for 
making the revision. and provide a new 
effective date (if any) for the restriction. 
The effective date of the restriction must 
be a I least 180 days after the date the 
new notice and revised analysis are 
made available for public comment. 
§ 161.211 Optional UN of 14 CFR part 150 
procedures. 

(a) An airport operator may use the 
procedures in part 150 of this chapter, 
instead of the procedures described in 
§§ 161.203(b) and 161.209(b). as a means 
of providing an adequate public notice 
and comment opportunity on a proposed 
Stage 2 restriction. 

(b) If the airport operator elects to use 
14 CFR part 150 procedures to comply 
with this subpart, the operator shall: 

(1) Ensure that all parties identified 
for direct notice under § 161.203(b) are 
notified that the airport's 14 CFR part 
150 program will include a proposed 
Singe 2 restriction under part 161. and 
that these parties are offered the 
opportunity to participate as consulted 
parties during the development of the 14 
CFR part 150 program: 

(2) Provide the FAA with a full text of 
the proposed restriction. including any 
sanctions for noncompliance, at the time 
of the notice; 

(3) Include the information in 
§ 161.203 (c)(2) through (c)(5) and 161 .205 
in the analysis of the proposed 
restriction for the part 14 Cl"R partl50 
program: 

(4) Wait 180 days following the 
availability of the above analysis for 
review by the consulted parties and 
compliance with the above notice 
requirements befor? implementing the 
Stage 2 restriction: and 

(5) Include in itP 14 CFR part 150 
submission to the FAA evidence of 
compliance with paragraphs (b)(1) and 
(b)(4) of this section, and the analysis in 
paragraph (b)(3) of this section, together 
with a clear identification that the 14 
CFR part 150 program includes a 
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proposed Stage 2 restriction under part 
161. 

(c) The FAA detennination on the 14 
CFR part 150 submission does not 
constitute approval or disapproval of the 
proposed Stage 2 restriction under part 
161. 

(d) An amendment of a restriction 
may also be processed under 14 CFR 
part 150 procedures in accordance with 
this section. 

§ 161.213 Notlflc•tlon of • dect.ton not to 
Implement • restriction. 

If a proposed restriction has been 
through the procedures prescribed in 
this subpart and the restriction is not 
subsequently implemented, the airport 
operator shall so advise the interested 
parties. Interested parties are described 
in § 161.209(a). 

Subpart D-Notlce, Review, and 
Approval Requirements for Stage 3 
Restrictions 

I 161.301 Scope. 
(a) This subpart applies to: 
(1) An airport imposing a noise or 

access restriction on the operation of 
Stage 3 aircraft that first became 
effective after October 1, 1990. 

(2) An airport imposing an amendment 
to a Stage 3 restriction, if the 
amendment becomes effective after 
October 1, 1990, and reduces or limits 
Stage 3 aircraft operation• (compared to 
the restriction that it amends) or affects 
aircraft safety. 

(b) This subpart does not apply to an 
airport imposing a Stage 3 restriction 
specifically exempted in 1161.7, or an 
agreement complying with subpart B of 
this part. 

(c) A Stage 3 restriction within the 
scope of this subpart may not become 
effective unle11 it haa been aubmitted to 
and approved by the FAA. The FAA will 
review only those Stage 3 restrictions 
that are proposed by, or on behalf of, an 
entity empowered to implement the 
restriction. 

I 111.303 Notice of propoMd ,..trlc:tlona. 
(a) Each airport operator or aircraft 

operator (hereinafter referred to as 
applicant) proposing a Stage 3 
restriction shall provide public notice 
and an opportunity for public comment, 
as prescribed in this subpart, before 
submitting the restriction to the FAA for 
review and approval. 

(b) Except as provided in 1161.321, an 
applicant shall publish a notice of the 
proposed restriction in an areawide 
newspaper or newspapers that either 
singly or together has general circulation 
throughout the airport noise study area; 
post a notice in the airport in a 
prominent location accessible to airport 

users and the public; and directly notify 
in writing the following parties: 

(1) Aircraft operators providing 
scheduled passenger or cargo service at 
the airport; operators of aircraft based 
at the airport; potential new entrants 
that are known to be interested in 
serving the airport; and aircraft 
operators known to be routinely 
providing nonscheduled service that 
may be affected by the proposed 
restriction; 

(2) The Federal Aviation 
Administration; 

(3) Each Federal, state, and local 
agency with land-use control 
jurisdiction within the airport noise 
study area; 

(4) Fixed-base operators and other 
airport tenants whose operations may 
be affected by the proposed restriction; 
and 

(5) Community groups and business 
organizations that are known to be 
interested In the proposed restriction. 

(c) Each notice provided in 
accordance with paragraph (b) of this 
section shall include: 

(1) The name of the airport and 
associated cities and states; 

(2) A clear, concise description of the 
proposed restriction (and any 
alternatives, in order of preference), 
Including a statement that it will be a 
mandatory Stage 3 restriction; and 
where the complete text of the 
restriction, and any sanctions for 
noncompliance, are available for public 
inspection; 

(3) A brief discussion of the specific 
need for, and goal of, the restriction; 

(4) Identification of the operatora and 
types of aircraft expected to be affected; 

(5) The proposed effective date of the 
restriction, the proposed method of 
Implementation (e.g., city ordinance, 
airport rule, lease, or other document), 
and any proposed enforcement 
mechanism; 

(6) An analysis of the proposed 
restriction, In accordance with 1161.305 
of this part. or an announcement 
regarding where the analysis is 
available for public Inspection; 

(7) An Invitation to comment on the 
proposed restriction and the analysis, 
with a minimum 45-day comment period; 

(6) Infonnation on how to request a 
copy of the complete text of the 
restriction, including any sanctions for 
noncompliance, and the analysis (if not 
included with the notice); and 

(9) The address for submitting 
comments to the airport operator or 
aircraft operator proposing the 
restriction, including identification of a 
contact person. 

(d) Applicants may propose 
alternative restrictions. including partial 
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Noise or Access 
Restrictions on Stage 
2 Aircraft 

The Noise Act was not intended to change the 
law concerning when it is permissible for an 
airport to impose noise restrictions on Stage 2 
aircraft. 15 The Noise Act did not grant airport 
proprietors any authority which they did not 
have before the Noise Act was enacted. 16 For 
this reason, it is useful to review briefly the 
law governing local restrictions on airport use 
or access. 

Prior to enactment of the Noise Act, the courts 
had defined clearly the standards for an 
acceptable noise restriction. 17 An airport's 
noise restriction is legal if it is 

(1) reasonable in the circumstances ofthe 
particular airport; 

(2) carefully tailored to the local needs 
and to community expectations; 

(3) based upon data which support the 
need and rationale for the restriction; 
and 

(4) not unduly restrictive of interstate 
commerce. 18 

ClflLER & STANFIELD 

7 

The FAA frequently has maintained that local 
airport noise or access restrictions are unduly 
restrictive of interstate commerce. While the 
agency occasionally has been successful in 
challenging such restrictions in court, 19 many 
local noise or access restrictions have been 
upheld.20 In a very recent case involving a 
noise restriction at the Long Beach, California 
airport, the United States Court of Appeals for 
the Ninth Circuit confirmed these principles of 
law and observed that a local airport restric
tion will not be unduly restrictive of interstate 
commerce so long as its burdens do not 
grossly outweigh its benefits and so long as it 
is neither unreasonable nor irrational.21 
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aircraft operators at the airport. It is not 
enough, however, that a proprietor reach an 
agreement with all existin~ aircraft operators. 
So-called new entrants must be given an 
opportunity to object to an agreement. 14 

A new entrant is considered to be any entity 
which intends to provide air service to the 
airport within 180 days ofthe proposed 
effective date of the agreement. An agreement 
cannot go into effect if a new entrant objects 
within 45 days of publication of notice of the 
proposed agreement. New entrants effectively 
have veto power to prevent implementation of 
agreements. Although a new entrant can veto 
an agreement between an airport and existing 
aircraft operators, there is no requirement that 
the new entrant actually begin service within 
180 days. All that is required is that the new 
entrant state its. intent to provide air service 
and provide the proprietor with a plan of 
operations. 
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A /though the FAA has stated that it 
encourages proprietors and aircraft 
operators voluntarily to agree on noise 
and access restrictions, the procedures 
for entering into an agreement are 
cumbersome. Particularly at large air 
carrier airports, it may be difftcult to 
achieve unanimity not only from existing 
affected operators but also from new 
entrants. 

Although the regulations do not state that 
a new entrant must be affected by the 
proposed agreement in order to exercise 
veto power, it appears probable that the 
FAA will interpret the regulations to allow 
a veto only by a new entrant who could be 
affected by the agreement. 
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implementation of any proposal, and 
indicate un order of preference. If 
alternative restriction proposals are 
submitted, the requirements listed in 
paragraphs (c)(2) through (c)(6) of this 
section should address the alternative 
proposals where appropriate. 

§ 161.305 Required analyala and 
conditions for approVlll of proposed 
restrtctlona. 

Each applicant proposing a noise or 
access restriction on Stage 3 operations 
shall prepare and make available for 
public comment an analysis that 
supports. by substantial evidence, that 
the six statutory conditions for approval 
have been met for each restriction and 
any alternatives submitted. The 
statutory conditions are set forth in 49 
U.S.C. App. 2153(d](2) and paragraph (e) 
of this section. Any proposed restriction 
(including alternatives] on Stage 3 
aircraft operations that also affects the 
operation of Stage 2 aircraft must 
include analysis of the proposals In a 
manner that permits the proposal to be 
understood in its entirety. (Nothing In 
this section is intended to add a 
requirement for the issuance of 
restrictions on Stage 2 aircraft to those 
of subpart C of this part.) The applicant 
shall provide: 

(a) The complete text of the proposed 
restriction and any submitted 
alternatives, including the proposed 
wording in a city ordinance, airport rule, 
lease, or other document, and any 
sanctions for noncompliance; 

(b) Mapa denoting the airport 
geographic boundary, and the 
geographicrboundaries and names of 
each jurisdiction that controls land use 
within the airport noise study area; 

(c) An adequate environmental 
assessment of the proposed restriction 
or adequate information supporting a 
categorical exclusion In acco!'1lance 
with FAA orders and procedures 
regarding compliance with the National 
Environmental Policy Act of 1969 (42 
u.s.c. 4321); 

(d) A summary of the evidence In the 
submission supporting the six statutory 
conditions for approv11l; and 

(e) An analysis of the restriction, 
demonstrating by substantial evidence 
that the statutory conditions are met. 
The analysis must: 

(1) Be sufficiently detailed to allow 
the FAA to evaluate the merits of the 
proposed restriction; and 

(2) Contain the following essential 
elements needed to provide substantial 
evidence supporting each condition for 
approval: 

(i] Condition 1: The restriction is 
reasonable, nonarbitrary, and 

nondiscriminatory. (A) Essential 
information needed to demonstrate this 
condition includes the following: 

(1] Evidence that a current or 
projected noise or access problem 
exists, and that the proposed action(s] 
could relieve the problem, including: 

(1l A detailed description of the 
problem precipitating the proposed 
restriction with relevant background 
information on factors contributing to 
the proposal and any court-ordered 
action or estimated liability concerns; a 
description of any noise agreements or 
noise or access restrictions currently in 
effect at the airport; and measures taken 
to achieve land-use compatibility, such 
as controls or restrictions on land use in 
the vicinity of the airport and measures 
carried out in response to 14 CFR part 
150; and actions taken to comply with 
grant assurances requiring that: 

(A) Airport development projects be 
reasonably consistent with plans of 
public agencies that are authorized to 
plan for the development of the area 
around the airport; and 

(B) The sponsor give fair 
consideration to the interests of 
communities in or near where the 
project may be located; take appropriate 
action, including the adoption of zoning 
laws, to the extent reasonable, to 
restrict the use of land near the airport 
to activities and purposes compatible 
with normal airport operations; and not 
cause or permit any change in land use, 
within its jurisdiction, that will reduce 
the compatibility (with respect to the 
airport] of any noise compatibility 
program measures upon which federal 
funds have been expended. 

(ill An analysis of the estimated noise 
impact of aircraft operations with and 
without the proposed restriction for the 
year the restriction is expected to be 
implemented, for a forecast timeframe 
after implementation, and for any other 
years critical to understanding the noise 
impact of the proposed restriction. The 
analysis of noise impact with and 
without the proposed restriction 
Including: 

(A) Maps of the airport noise study 
area overlaid with noise contours as 
specified in 11161.9 and 161.11 of this 
part; 

(B) The number of people and the 
noncompatible land uses within the 
airport noise study area with and 
without the proposed restriction for each 
year the noise restriction is analyzed; 

(C) Technical data supporting the 
noise impact analysis, Including the 
classes of aircraft, fleet mix, runway use 
percentage. and day/night breakout of 
operations; and 
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(D) Data on current and projected 
airport activity that would exist in the 
absence of the proposed restriction. 

(2) Evidence that other available 
remedies are infeasible or would be less 
cost-effective, including descriptions of 
any alternative aircraft restrictions that 
have been considered and rejected, and 
the reasons for the rejection; and of any 
land use or other nonaircraft controls or 
restrictions that have been considered 
and rejected, including those proposed 
under 14 CFR part 150 and not 
implemented, and the reasons for the 
rejection or failure to implement. 

(3) Evidence that the noise or access 
standards are the same for all aviation 
user classes or that the differences are 
justified, such as: 

(11 A description of the relationship of 
the effect of the proposed restriction on 
airport users (by aviation user class]; 
and 

(ill The noise attributable to these 
users in the absence of the proposed 
restriction. 

(B) At the applicant's discretion, 
information may also be submitted as 
follows: 

(1) Evidence not submitted under 
paragraph (e)(2)(ii](A) of this section 
(Condition 2) that there is a reasonable 
chance that expected benefits will equal 
or exceed expected cost; for example, 
comparative economic analyses of the 
costs and benefits of the proposed 
restriction and aircraft and nonaircraft 
alternative measures. For detailed 
elements of analysis, see paragraph 
(e)(2](ii](A) of this section. 

(2) Evidence not submitted under 
paragraph (e)(2](ii)(A) of this section 
that the level of any noise-based fees 
that may be imposed reflects the cost of 
mitigating noise impacts produced by 
the aircraft, or that the fees are 
reasonably related to the intended level 
of noise impact mitigation. 

(ii] Condition 2: The restriction does 
not create an undue burden on 
interstate or foreign commerce. (A) 
Essential information needed to 
demonstrate this statutory condition 
includes: 

(1] Evidence, based on a cost-benefit 
analysis, that the estimated potential 
benefits of the restriction have a 
reasonable chance to exceed the 
estimated potential cost of the adverse 
effects on interstate and foreign 
commerce. In preparing the economic 
analysis required by this section, the 
applicant shall use currently accepted 
economic methodology, specify the 
methods used and assumptions 
underlying the analysis, and consider: 

(1l The effect of the proposed 
restriction on operations of aircraft by 
aviation user class (and for air carriers, 
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the number of operations of aircraft by 
carrier), and on the volume of 
passengers and cargo for the year the 
restriction is expected to be 
implemented and for the forecast 
timeframe. 

(i1l The estimated costs of the 
proposed restriction and alternative 
nonaircraft restrictions including the 
following. as appropriate: 

(A) Any additional cost of continuing 
aircraft operations under the restriction, 
including reasonably available 
information concerning any net capital 
costs of acquiring or retrofitting aircraft 
(net of salvage value and operating 
efficiencies) by aviation user class; and 
any incremental recurring costs; 

(B) Costs associated with altered or 
discontinued aircraft operations, such as 
reasonably available information 
concerning loss to carriers of operating 
profits; decreases in passenger and 
shipper consumer surplus by aviation 
user class; loss in profits associated 
with other airport services or other 
entities: and/ or any significant 
economic effect on parties other than 
aviation users: 

(C) Costs associated with 
implementing nonaircraft restrictions or 
nonaircraft components of restrictions, 
such as reasonably available 
Information concerning estimates of 
capital costs for real property, Including 
redevelopment, soundproofing, noise 
easements, and purchase of property 
interests; and estimates of associated 
incremental recurring costs; or an 
explanation of the legal or other 
impediments to implementing such 
restrictions. 

[D) Estimated benefits of the proposed 
restriction and alternative restrictions 
that consider, as appropriate, 
anticipated increase in real estate 
values and future construction cost 
(such as sound insulation) savings; 
anticipated increase in airport revenues; 
quantification of the noise benefits, such 
as number of people removed from noise 
contours and improved work force and/ 
or educational productivity, if any; 
valuation of positive safety effects, if 
any; and/or other qualitative benefits, 
including improvements in quality of 
life. 

(B) At the applicant's discretion, 
information may also be submitted as 
follows: 

[1) Evidence that the affected carriers 
have a reasonable chance to continue 
service at the airport or at other points 
in the national airport system. 

(2) Evidence that other air carriers are 
able to provide adequate service to the 
airport and other points in the system 
without diminishing competition. 
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(3) Evidence that comparable services 
or facilities are available at another 
airport controlled by the airport 
operator in the market area, including 
services available at other airports. 

(4) Evidence that alternative 
transportation service can be attained 
through other means of transportation. 

(5) Information on the absence of 
adverse evidence or adverse comments 
with respect to undue burden in the 
notice process required in § 161.303, or 
alternatively in § 161.321, of this part as 
evidence that there is no undue burden. 

(iii) Condition 3: The proposed 
restriction maintains safe and efficient 
use of the navigable airspace. Essential 
information needed to demonHtrnte this 
statutory condition Includes evidence 
that the proposed restriction maintains 
safe and efficient use of the navigable 
airspace based upon: 

(A) Identification of airspace and 
obstacles to navigation in the vicinity of 
the airport; and 

(D) An analysis of the effects of the 
proposed restriction with respect to use 
of airspace in the vicinity of the airport. 
substantiating that the restriction 
maintains or enhances safe and efficient 
use of the navigable airspace. The 
analysis shall include a description of 
the methods and data used. 

(iv) Condition 4: The proposed 
restriction does not conflict with any 
existing Federal statute or regulation. 
Essential information needed to 
demonstrate this condition includes 
evidence demonstrating that no conflict 
is presented between the proposed 
restriction and any existing Federal 
statute or regulation, including those 
governing: 

(A) Exclusive rights; 
(D) Control of aircraft operation11; and 
(C) Existing Federal grant agreements. 
(v) Condition 5: The applicant has 

provided adequate opportunity far 
public comment on the proposed 
restriction. Essential information 
needed to demonstrate this condition 
includes evidence that there has been 
adequate opportunity for public 
comment on the restriction as specified 
in § 161.303 or §' 161.321 of this part. 

(vi) Condition 6: The proposed 
restriction does not creole an undue 
burden on the national a1•iation Sj'Slem. 
Essential information needed to 
demonstrate this condition includes 
evidence that the proposed restriction 
does not create an undue burden on the 
national aviation system such as: 

(A) An analysis demonstrating that 
the proposed restriction does not have a 
substantial adverse effect on existing or 
planned airport system capacity, on 
observed or forecast airport system 

congestion and aircraft delay, and on 
airspace system capacity or workload; 

(B) An analysis demonstrating that 
nonaircraft alternative measures to 
achieve the same goals as the proposed 
subject restrictions are inappropriate; 

(C) The absence of comments with 
respect to imposition of an undue 
burden on the national aviation system 
in response to the notice required in 
§ 161.303 or § 161.321. 

§ 161.307 Comment by lntereated partlea. 
(a) Each applicant proposing a 

restriction shall establish a public 
docket or similar method for receiving 
and considering comments, and shall 
make comments available for inspection 
by interested parties upon request. 
Comments must be retained as long as 
the restriction is in effect. 

(b) Each applicant shall submit to the 
FAA a summary of any comments 
received. Upon request by the FAA, the 
applicant shall submit copies of the 
comments. 

§ 161.309 Requlrementa for proposal 
changea. 

(a) Each applicant shall promptly 
advise interested parties of any changes 
to a proposed restriction or alternative 
restriction that are not encompassed in 
the proposals submitted, including 
changes thnt affect noncompatible land 
uses or that take place before the 
effective date of the restriction, and 
make available these changes to the 
proposed restriction and ita analysis. 
For the purpose of this paragraph, 
interested parties include those who 
received direct notice under l161.303(b) 
of this part, or those who were required 
to be consulted in accordance with the 
procedures in 1161.321 of this part, and 
those who commented on the proposed 
restriction. 

(b) If there are tubstantial changes to 
a proposed restriction or the analysis 
made available prior to the effective 
date of the restriction, the applicant 
proposing the restriction shall initiate 
new notice in accordance with the 
procedures in 1161.303 or, alternatively, 
the procedures ill 1161.321. These 
requirements apply to substantial 
changes that are not encompasseri in 
submitted alternative restriction 
proposals and their analyses. A 
substantial change to a restrictilln 
includes, but is not limited to, any 
proposal that would increase the burden 
on any a via lion user class. 

(c) In addition to the information in 
§ 161.303(c), a new notice must indicate 
that the applicant is revising a previous 
notice, provide the reason for making 
the revision, and provide a new effective 
date (if any) for the restriction. 
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Negotiated Proprietor
Aircraft Operator 
Agreements 

The first part ofthe Part 161 regulations 
addresses any noise or access restriction on 
Stage 3 aircraft which results from an agree
ment between an airport proprietor and aircraft 
operators. The regulations set forth the 
procedures which must be followed before an 
airport proprietor and aircraft operators can 
agree upon a noise or access restriction, 
including: 

( 1) notice requirements to inform 
interested parties and those likely to 
be affected by the outcome of an 
agreement; 

(2) provisions to protect and limit the 
rights of aircraft operators not 
currently using the airport; 

{3) requirements for implementing an 
agreement; 

(4) procedures for terminating an 
agreement; 
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( 5) provisions to ensure that relevant 
information is available for public 
review; and 

(6) limitations on FAA review of such 
agreements. 

5 

First, airport proprietors must provide the 
public with notice and an opportunity to 
comment on all proposed agreements. 12 The 
notice must describe the proposed agreement, 
and the need for, and purpose of the proposed 
restriction. In addition to publishing notice in 
general circulation newspapers and posting the 
proposed restriction in a prominent location at 
the airport, an airport proprietor must notify 
numerous parties in writing, including air 
carriers serving the airport, affected local 
governments, interested community groups, 
and airport tenants who might be affected by 
the restriction. The FAA will publish an 
announcement of the proposed agreement in 
the Federal Re2ister. 13 

An agreement can be enforced against non
parties only if it is signed by all affected 
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An airport proprietor must use the L ,,. 
metric for measuring noise impacts. It 
should base a noise or access restriction 
on noise impacts which occur within the 
L ,,. contour of 65 dB A unless local/and 
use restrictions are more stringent than 
the Part 15 0 guidelines. The same is true 
for evaluating land use compatibility: the 
FAA considers most land uses to be 
compatible with L ,,. noise levels of less 
than 65 dBA. 

While a proprietor is not prohibited from 
using other metrics (such as those which 
measure single noise events) and other 
thresholds of compatibility, an airport 
proprietor should deviate from the Part 
150 guidelines only if another level has 
been adopted by the local jurisdiction. 

"Noise or access restriction" is another key 
term defined in the regulations. 11 The FAA 
has adopted a broad definition of the term to 
include any restriction -- including airport 
lease provisions -- which affects the opera
tion of aircraft and which has the effect of 
controlling noise. The FAA rejected sugges
tions from commenters that the term be 
limited to restrictions which have the 
purpose of limiting aircraft noise. As a 
result, for example, even a fee schedule in an 
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airport lease which has the indirect effect of 
controlling airport noise is a "noise or access 
restriction." A "noise or access restriction" 
does not include, however, operational proce
dures which are designed to promote noise 
abatement. The FAA has explained that 
operational restrictions (such as displaced 
thresholds, preferential runway systems, noise 
abatement flight tracks and the like) are 
exempted from the rule because they are not 
expected to limit the total number or hours of 
aircraft operations. 

The definition means that any airport
imposed restriction affecting the number 
or times of aircraft operations - except 
capacity-based restrictions - probably 
will be considered to be a noise or access 
restriction undertheregulations. Airport 
proprietors should assume that the FAA 
will interpret the term broadly. 

The regulations distinguish among three types 
of noise and access restrictions: negotiated 
agreements, restrictions on the operation of 
Stage 2 aircraft, and restrictions on the opera
tion of Stage 3 aircraft. The procedures for 
enacting each type, and the FAA's scrutiny of 
each, are different. 
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(d) If substantial changes requiring a 
new notice are made during the FAA's 
180-day review of the proposed 
restriction, the applicant submitting the 
proposed restriction shall notify the 
FAA in writing that it is withdrawing its 
proposal from the review process until it 
has completed additional analysis. 
public review, and documentation of the 
public review. Resubmission to the FAA 
will restart the 180-day review. 

§ 161.311 Application procedure for 
approval of proposed restriction. 

Each applicant proposing a Stage 3 
restriction shall submit to the FAA the 
following Information for each 
restriction and alternative restriction 
submitted, with a request that the FAA 
review and approve the proposed Stage 
3 nol~e or access restriction: 

(a) A summary of evidence of the 
fulfillment of conditions for approval, as 
specified in §161.305; 

(b) An analysis as specified in 
§161.305, as appropriate to the proposed 
restriction; 

(c) A statement that the entity 
submitting the proposal is the party 
empowered to implement the restriction, 
or is submitting the proposal on behalf 
of such party; and 

(d) A statement as to whether the 
airport requests, in the event of 
disapproval of the proposed restriction 
or any alternatives, that the FAA 
approve any portion of the restriction or 
any alternative that meets the statutory 
requirements for approval. An applicant 
requesting partial approval of any 
proposal should indicate Its priorities as 
to portions of the proposal to be 
approved. 

§ 1111.313 Revt.w of 8PP11catlo~ 

(u) Determination of completeness. 
The FAA, within 30 days of receipt of an 
application. will detennine whether the 
application is complete In accordance 
with §161.311. Determinations of 
completeness will be made on aU 
proposed reetrictions and alternatives. 
This completeness detennination is not 
an approval or disapproval of the 
proposed restriction. 

(b) Process for complete application. 
When the FAA detenninea that a 
complete application baa been 
submitted, the following procedures 
a;>ply; 

[11 The FAA notifies the applicant 
that it intends to act on the proposed 
restriction and publishes notice of the 
proposed restriction in the Federal 
Register in accordance with §161.315. 
The 160-day period for approving or 
disapproving the proposed restriction 

will start on the date of original FAA 
receipt of the application. 

(2) Following review of the 
application, public comments, and any 
other information obtained under 
§ 161.317(b), the FAA will issue a 
decision approving or disapproving the 
proposed restriction. This decision is a 
final decision of the Administrator for 
purpose of judicial review. 

(c) Process for incomplete application. 
If the FAA determines that an 
application Is not complete with respect 
to any submitted restriction or 
alternative restriction, the following 
procedures apply: 

(1] The FAA shall notify the applicant 
in writing, returning the application and 
setting forth the type of lnfonnatlon and 
analysis needed to complete the 
application In accordance with 
§161.311. 

(2) Within 30 days after the receipt of 
this notice, the applicant shall advise 
the FAA In writing whether or not It 
Intends to resubmit and supplement Its 
application. 

(3) If the applicant does not respond In 
30 days, or advises the FAA that It does 
not intend to resubmit and/or 
supplement the application. the 
application will be denied. This closes 
the matter without prejudice to later 
application and does not constitute 
disapproval of the proposed restriction. 

(4) If the applicant chooses to 
resubmit and supplement the 
application. the following procedures 
apply: 

(i) Upon receipt of the resubmitted 
application, the FAA detennines 
whether the application, as 
supplemented, Ia complete as set forth in 
paragraph (a) of this section. 

(ii) If the application Ia complete, the 
procedures set forth In 1161.315 shall be 
followed. The 160-day review period 
starts on the date of receipt of the last 
supplement to the application. 

[iii) If the application Is still not 
complete with respect to the proposed 
restriction or at least one submitted 
alternative. the FAA so advises the 
applicant as set forth In paragraph (c)(1) 
of this section and provides the 
applicant with an additional opportunity 
to supplement the application as set 
forth In paragraph (c)(2] of this section. 

(lv) If the environmentai 
documentation (either an environmental 
assessment or infonnation supporting a 
categorical exclusion) is incomplete, the 
FAA will so notify the applicant in 
writing, returning the application and 
setting forth lhe types of Information 
and analysis needed to complete the 
documentation. The FAA will continue 
to return an application until adequate 
envlrcnmental documentation is 
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provided. When the application is 
determined to be complete, including the 
environmental documentation, the 180-
day period for approval or disapproval 
will begin upon receipt of the las~ 
supplement to the application. 

(v) Following review of the 
application and its supplements, public 
comments, and any other information 
obtained under §161.317(b), the FAA 
will issue a decision approving or 
disapproving the application. This 
decision Is a final decision of the 
Administrator for the purpose of judicial 
review. 

(5] The FAA will deny the application 
and return it to the applicant if: 

(i) None of the proposals submitted 
are found to be complete; 

(ill The application has been returned 
twice to the applicant for reasons other 
than completion of the environmental 
documentation; and 

(Iii] The applicant declines to 
complete the application. This closes the 
matter without prejudice to later 
application, and does not constitute 
disapproval of the proposed restriction. 

f 161.315 Receipt of complete application. 
(a) When a complete application has 

been received, the FAA will notify the 
applicant by letter that the FAA intends 
to act on the application. 

(b) The FAA will publish notice of the 
proposed restriction In the Federal 
Register, Inviting interested parties to 
file comments on the application within 
30 days after publication of the Federal 
Register notice. 

f 161.317 Approval or dlaapproval of 
proposed restriction. 

(a) Upon detennination that an 
application Is complete with respect to 
at least one of the proposals submitted 
by the applicant, the FAA will act upon 
the complete proposals in the 
application. The FAA will not act on 
any proposal for which the applicant 
has declined to submit additional 
necessary lnfonnatlon. 

(b) The FAA will review the 
applicant's proposals In the preference 
order specified by the applicant. The 
FAA may request additionalinfonnation 
from aircraft operators, or any other 
party, and may convene an lnfonnal 
meeting to gather facts relevant to Its 
determina lion. 

(c) The FAA will evaluate the 
proposal and Issue an order approving 
or disapproving the proposed restriction 
and any submitted alternatives, In 
whole or in part, in the order of 
preference indicated by the applicant. 
Once the FAA approves a proposed 
restriction, the FAA will not consider 
any proposals of lower applicant-stated 
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preference. Approval or disapproval will 
be given by the FAA within 180 days 
after receipt of the application or last 
supplement thereto under § 161.313. The 
FAA will publish its decision in the 
Federal Register and notify the applicant 
in writing. 

(d) The applicant's failure to provide 
substantial evidence supporting the 
statutory conditions for approval of a 
particular proposal is grounds for 
disapproval of that proposed res friction. 

(e) The FAA will approve or 
disapprove only the Stage 3 aspects of a 
restriction if the restriction applies to 
both Stage 2 and Stage 3 aircraft 
operations. 

(f) An order approving a restriction 
may be subject to requirements that the 
applicant: 

(1) Comply with factual 
representations and commitments in 
support of the restriction; and 

(2) Ensure that any environmental 
mitigation actions or commitments by 
any party that are set forth In the 
environmental documentation provided 
In support of the restriction are 
Implemented. 

§ 161.3111 Wlthd1'8wal or revision of 
reatrtctlon. 

(a) The applicant may withdraw or 
revise a proposed restriction at any time 
prior to FAA approval or disapproval, 
and must do so If substantial changes 
are made as described in § 161.309. The 
applicant shall notify the FAA in writing 
of a decision to withdraw the proposed 
restriction for any reason. The FAA will 
publish a notice in the Federal Register 
that it has terminated its review without 
prejudice to resubmission. A 
resubmission will be considered a new 
application. 

(b) A subsequent amendment to a 
Stage 3 restriction that was in effect 
after October 1, 1990, or an amendment 
to a Stage 3 restriction previously 
approved by the FAA, is subject to the 
procedures in this subpart if the 
amendment will further reduce or limit 
aircraft operations or affect aircraft 
safety. The applicant may, at its option, 
revise or amend a restriction previously 
disapproved by the FAA and resubmit it 
for approval. Amendments are subject 
to the same requirements and 
procedures as initial submissions. 

§ 161.321 Optional uaa of 14 CFR part 150 
procedurea. 

(a) An airport operator may use the 
procedures in part 150 of this chapter, 
instead of the procedures described in 
I§ 161.303(b) and 161.309(b) of this part, 
as a means of providing an adequate 
public notice and opportunity to 
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comment on proposed Stage 3 
restrictions, including submitted 
alternatives. 

(b) If the airport operator elects to use 
14 CFR part 150 procedures to comply 
with this subpart, the operator shall: 

(1) Ensure that all parties identified 
for direct notice und!!r § 161.303(b) are 
notified that the airport's 14 CFR part 
150 program submission will include a 
proposed Stage 3 restriction under part 
161, and that these parties arc offered 
the opportunity to participate as 
r.onsulted parties during the 
development of the 14 CFR part 150 
program; 

(2) Include the information required in 
§ 161.303(c) (2) through (5) and § 161.305 
in the analysis of the proposed 
restriction in the 14 CFR part 150 
program submission; and 

(3) Include in its 14 CFR part 150 
submission to the FAA evidence of 
compliance with the notice requirements 
in paragraph (b)(1) of this section and 
include the information required for a 
part 161 application in § 161.311, 
together with a clear identification that 
the 14 CFR part 150 submission includes 
a proposed Stage 3 restriction for FAA 
review and approval under U 161.313, 
161.315, and 161.317. 

(c) The FAA will evaluate the 
proposed part 161 restriction on Stage 3 
aircraft operations included in the 14 
CFR part 150 submission in accordance 
with the procedures and standards of 
this part, and will review the total14 
CFR part 150 submission in accordance 
with the procedures and standards of 14 
CFR part 150. 

(d) An amendment of a restriction, as 
specified In § 161.319(b) of this part, may 
also be processed under 14 CFR part 150 
procedures. 

§ 161.323 Notification of a declalon not to 
lrnplement a reatrlction. 

If a Stage 3 restriction has been 
approved by the FAA and the restriction 
is not subsequently implemented, the 
applicant shall so advise the interested 
parties specified in § 161.309(a) of this 
part. 

§ 161.325 Availability of data and 
commenta on an Implemented restriction. 

The applicant shall retain all relevant 
supporting data and all comments 
relating to an approved restriction for as 
long as the restriction is in effect and 
shall make these materials available for 
inspection upon request by the FAA. 
This information shall be made 
availn!Jie for inspection by any pnrYnn 
during the pendency of any petition for 
rcevuluation found justified by the FAA. 

Subpart E-Reevaluatlon of Stage 3 
Restrictions 

§ 181.401 Scope. 
This subpart applies to an airport 

imposing a noise or access restriction on 
the operation of Stage 3 aircraft that 
first became effective after October 1, 
1990, and had either been agreed to in 
compliance with the procedures in 
Subpart B of this part or approved by 
the FAA in accordance with the 
procedures in subpart D of this part. 
This subpart does not apply to Stage 2 
restrictions imposed by airports. This 
subpart does not apply to Stage 3 
restrictions specifically exempted in 
§ 161.7. 

§ 161.403 Criteria for reevaluation. 
(a) A request for reevaluation must be 

submitted by an aircraft operator. 
(b) An aircraft operator must 

demonstrate to the satisfaction of the 
FAA that there has been a change in the 
noise environment of the affected 
airport and that a review and 
reevaluation pursuant to the criteria in 
§ 161.305 is therefore justified. 

(1) A change in the noise environment 
sufficient to justify reevaluation is either 
a DNL change of 1.5 dB or greater (from 
the restriction's anticipated target noise 
level result) over noncompatible land 
uses, or a change of 17 percent or 
greater in the noncompatible land uses, 
within an airport noise study area. For 
approved restrictions, calculation of 
change shall be based on the divergence 
of actual noise impact of the restriction 
from the estimated noise impact of the 
restriction predicted in the analysis 
required in l161.305(e)(2)(i)(A)(1)(iJ). 
The change in the noise environment or 
in the noncompatible land uses may be 
either an increase or decrease in noise 
or in noncompatible land uses. An 
aircraft operator may submit to the FAA 
reasons why a change that does not fall 
within either of these parameters 
justifies reevaluation, and the FAA will 
consider such arguments on a case-by
case basis. 

(2) A change in the noise environment 
justifies reevaluation if the change is 
likely to result in the restriction not 
meeting one or more of the conditions 
for approval set forth in § 161.305 of this 
part for approval. The aircraft operator 
must demonstrate that such a result is 
likely to occur. 

(c) A reevaluation may not occur less 
than 2 years after the date of the FAA 
approval. The FAA will normally apply 
the same 2-year requirement to 
agreements under subpart B of this part 
thul off~Jct Stage 3 aircraft operations. 
An aircraft operator may submit to the 
FAA reasons why an agreement under 
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General Provisions of 
the Part 161 
Regulations 

Part 161 of the FAA regulations sets forth 
definitions of several key terms which deter
mine the scope of the regulations. 5 In this 
connection, the FAA adopted in Part 161 two 
significant elements of its Part 1506 noise 
compatibility planning program: the principal 
noise measurement methodology and the land 
use compatibility guidelines. Part 150 of the 
FAA's regulations sets forth a voluntary 
program for airports to engage in planning to 
ensure that land uses in the vicinity of airports 
are compatible with airport operations. Air
ports that participate in the FAA's Part 150 
program are entitled to apply for federal 
funding to implement land use compatibility 
programs. 

First, Part I 61 requires that airport proprietors 
examine the impacts of a proposed noise or 
access restriction within an "airport noise 
study area. '' That area must include all 
property which lies within the noise contours 
which represent an Ldn of65 dBA. 7 That Ldn 
contour is the standard noise contour used in 

Ct.JTLER & STANFIELD 

3 

the Part 150 noise compatibility planning 
program to determine those land uses which 
ordinarily are compatible with airport opera
tions. 8 The FAA also has directed that noise 
levels in the vicinity of an airport must be 
measured using the noise metrics and method
ology outlined in its Part 150 regulations.9 

Second, in determining whether land use 
around an airport is compatible with airport 
noise, an airport proprietor must use the land 
use compatibility guidelines which appear in 
Appendix A to the Part 150 regulations. 10 

While those guidelines set forth the noise 
levels (measured using the Ldn metric) which 
generally are considered to be compatible with 
specified land uses, a local government ~ 
establish land use restrictions which are more 
stringent than the Part 150 guidelines. The 
FAA has stated that it adopted the Part 150 
methodology and guidelines for these regula
tions because those guidelines allow airport 
proprietors flexibility but help ensure a 
uniform national standard for measuring 
airport noise impacts. 
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not reflect actual experience under the new 
regulations. 

Airport proprietors always have been allowed 
to restrict the aircraft which are permitted to 
use their facility, so long as such restrictions 
have met certain important legal requirements. 
In the past, such restrictions have included 
measures which regulate airport use but which 
do not prevent any particular aircraft from 
using an airport (such as preferential runway 
systems, displaced thresholds, and departure 
profiles) as well as measures which limit the 
number or time of operations or the noise 
levels of aircraft permitted to use the airport 
(such as noise budgets, nighttime curfews, or 
single-event noise limits). 

In the Noise Act, Congress expressly sought to 
balance local needs for airport noise abatement 
against the needs of the national air transporta
tion industry. To that end, the Noise Act sets 
forth criteria and standards that are intended to 
ensure that an airport cannot upset this balance 
by imposing a local restriction whose negative 
effect on the national air transportation system 
outweighs any local benefits which a restric
tion is designed to produce. 

Both the Noise Act and the FAA's regulations 
draw an important distinction between Stage 2 
and Stage 3 aircraft, as set forth in Part 36 of 
the FAA regulations. Common Stage 2 
aircraft include the unretrofitted models of the 
Boeing 727, some models ofthe 737 and the 
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Douglas DC-9; common Stage 3 aircraft 
include the Boeing 757, 767, and McDonnell 
Douglas MD-80 and MD-11. 3 

As a general rule, Stage 2 air carrier 
aircraft are noisier than Stage 3 aircraft. 
That is not always true, however, because 
Stage 3 aircraft can be noisier on landing 
than Stage 2 aircraft. Further, Stage 3 
aircraft are not equally quiet. For 
example, retrofitted Boeing 727's may be 
Stage 3 aircraft, but they are only slightly 
quieter than unretrofitted 727's. They 
also are much noisier than new
technologyaircraft such as Boeing 757 's. 

A local phase-out or restriction on Stage 2 
aircraft, therefore, will not inherently 
improve the noise environment for all 
airport neighbors. 

The FAA promulgated the new Part 161 
regulations to implement the review and 
approval procedures required by the Noise 
Act.4 Each of the principal provisions of the 
rule is discussed below. 

The FAA also amended Part 91 of its regula
tions to implement the nationwide phase-out 
of Stage 2 aircraft and phase-in of Stage 3 
aircraft. These regulations also are discussed 
briefly. 
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subpart B of this part should be 
reevaluated in less than 2 years. and the 
FAA will consider such arguments on a 
case-by-case basis. 

(d) An aircraft operator must 
demonstrate that it has made a good 
faith attempt to resolve locally any 
dispute over a restriction with the 
affected parties, including the airport 
operator, before requestng reevaluation 
by the FAA. Such demonst ra tion and 
certification shall document all attempts 
of local dispute resolution. 

§ 161.405 Requeat for reevaluation. 

(a) A request for reevaluation 
submitted to the FAA by an a ircraft 
operator must include the following 
informa lion: 

(1) The name of the airport and 
associated cities and states; 

(2) A clear, concise description of the 
restriction and any sanctions for 
noncompliance, whether the restriction 
was approved by the FAA or agreed to 
by the airport operator and aircraft 
operators, the date of the approval or 
agreement, and a copy of the restriction 
as incorporated in a local ordinance, 
airport rule, lease, or other document; 

(3) The quantified change in the noise 
environment using methodology 
specified in this part; 

(4) Evidence of the relationship 
between this change and the likelihood 
that the restriction does not meet one or 
more of the conditions in I 161.305; 

(5) The aircraft operator's status under 
the restriction (e.g., currently affected 
operator, potential new entrant) and an 
explanation of the aircraft operator's 
specific objection; and 

(6) A description and evidence of the 
aircraft operator's attempt to resolve the 
dispute locally with the affected parties, 
including the airport operator. 

(b) The FAA will evaluate the aircraft 
operator's submission and determine 
whether or not a reevaluation is 
justified. The FAA may request 
additional information from the airport 
operator or any other party and may 
convene an informal meeting to gather 
facts relevant to its determination. 

(c) The FAA will notify the aircraft 
operator in writing, with a copy to the 
affected airport operator, of its 
determination. 

(1) If the FAA determines that a 
reevaluation is not justified, it will 
indicate the reasons for this decision. 

(2) If the FAA determines that a 
reevaluation is justified, the aircraft 
operator will be notified to complete it~ 
analysis and to begin the public notice 
procedure, as set forth in this subpart. 
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§ 161.407 Notice of reevaluatlor 

(a) After receiving an FAA 
dPtermination that a reevaluation is 
justified, an aircraft operator desiring 
continuation of the reevaluation process 
shall publish a notice of request for 
reevaluation in an areawide newspaper 
or newspapers that either singly·or 
together has general circulation 
throughout lhe airport ·noise study area 
(or the airport vicinity ·for agreements 
where an airport noise study area has 
not been delineated); post .a notice in the 
airport in a prominent location 
accessible to airport users and the 
public; and·directly notify in writing the 
following parties: 

(lJ The airporl •operator, other aircraft 
operators providing scheduled 
passenger or cargo service at ·the airp011t, 
opera tors of aircraft based a I the 
airport, potential.new.entrants that are 
known to be interested in serving the 
airport, and aircraft operators known to 
be routinely providing nonscheduled 
service; 

(2) The Federal Aviation 
Administration; 

(3) Each Federal, State and local 
agency wlth 'land-use control 
jurisiliction within the airport .noise 
study area (or the airport vicinity for 
agreements where an airport noise study 
area has not been delineated); 

(4) Fixed-base operators ·and other 
airport tenants whose operations may 
be affected by the agreement or the 
restriction; 

(5) Community groups and business 
organizations that are known to be 
lnterested-in :the restriction; and 

{6J Any other party that :commented 
on the original restriction. 

(b) Each notice provided ·in 
accordance with paragraph·(a) of this 
section shall include: 

(1) The name of the airport and 
associated cities and states; 

(2) A clear, concise description of the 
restriction, including whether the 
restriction was approved by the FAA or 
agreed to .by the airport operator and 
aircraft operators, and the date of the 
approval or agreement; 

(3) The name of the aircraft operator 
requesling a reevaluation, and a 
statement that a reevaluation has been 
requested and that the FA1\ 'has 
determined that a reevaluation is 
justified; 

(4) A brief discussion of the reasons 
why a reevalualion is justified; 

(5) An analysis prepared in 
accordance with I '161.409 of this part 
supporting the aircraft opera tot's 
reevaluation request, or an 
announcement of where the analysis is 
a\·oilable for public inspection; 

(6) An invitation to comment on the 
analysis supporting the proposed 
reevaluation, with a minimum 45-day 
comment period; 

(?:)Information on how to request a 
copy of the analysis (if not in the notice); 
and 

(6) The address for submit ling 
comments to the aircraft opera tor, 
including identification of a contact 
person. 

§ 161.409 Required analyala.by 
reevaluation petitioner. 

(a) An aircraft operator that has 
petitioned the FAA to reevaluate a 
restriction shall assume the burden of 
analysis for the reevaluation. 

(b) The aircraft operator's analysis 
shall be made ayailable for public 
review under the procedures ·in § 161.407 
and shalJ.include the following: 

{1) A copy of the restriction or·the 
language of the agreement as 
incorporated in a local ordinance, 
airport-rule, lease, or other document; 

{2) The aircraft operator's status under 
the restriction:( e.g., currently affectad 
operator, ,potential new entrant) and an 
explanation of the aircraft operator's 
specific objection to the restriction; 

(3) The quantified change in the noise 
environment using .methodology 
specified in this part; 

·(4) Evidence of the relationship 
between .this change and the likelihood 
that the restriction does'llol meet one or 
.more of the conditions in §161.305; and 

·(5) Sufficient data and analysis 
selected from 1161.305, as applicable to 
the restriction a tissue, to support the 
contention made In paragraph (b )(4) uf 
this seotion. This is to include either an 
adequate environmental assessment of 
the impacts of discontinuing all or part 
of a restriction in accordance with the 
aircraft operator's petition, or adequate 
iriformation supporting a categorical 
exclusion under FAA orders 
implementing the National 
Environmental Policy Act o£1969 (42 
u.s.c. 4321). 

(c) The amount of analysis may vary 
with the complexity of the restriction, 
the nutriber and nature of the conditions 
in §161.305 ·that are alleged to be 
unsupported, and the amount of 
previous analysis developed in support 
of the restriction. The aircraft operator 
may incorporate analysis previously 
developed In support Df the restriction, 
Including previous environmental 
documentation to the extent applicable. 
The applicant is responsible for 
providing stlbstantial evidence, as 
described in '§161.305, that one or more 
of the conditions are not supported. 
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§ 161.411 Comment by Interested parties. 
(a) Each aircraft operator requesting a 

reevaluation shall establish a do~ket or 
similar method for receiving and 
considering comments and shall make 
comments available for inspection to 
interested parties specified in paragraph 
(b) of this section upon request. 
Comments must be retained for two 
years. 

(b) Each aircraft operator shall 
promptly notify interested parties if it 
makes a substantial change in its 
analysis that affects either the costs or 
benefits analyzed. or the criteria in 
§ 1131 .306, differently from the analysis 
made available for comment in 
accordance with § 161.407. Interested 
parties Include those who received 
direct notice under paragraph (a) of 
§ 161.407 and those who have 
commented on the reevaluation. If an 
aircraft operator revises its analysis, tit 
shall make the revised analysis 
available to an interested party upon 
request and ahall ·extend the ·comment 
period at least 45 days from the date the 
revised analysis Ia made available. 

§ 181.413 Reevaluation procedure. 
(a) Each aircraft operator requesting a 

reevaluation shall submit to the FAA: 
(1) The analysis described in 

§ 161.409; 
(2) Evidence that the public review 

process was carried .out in accordance 
with n 161.407 and 161.411, including 
the aircraft operator's summary of the 
comments received; and 

(3) A request that the FAA complete a 
reevaluation of the restriction and issue 
findings. 

(b) Following confirmation by the 
FAA that the aircraft operator's 
documentation is complete according to 
the requirements of this subpart, the 
FAA will publish a notice of 
reevaluation in the Federal Register and 
provide for a 45-day comment period 
during which interested parties may 
submit comments to the FAA. The FAA 
will speCifically solicit comments from 
the affected airport operator and 
affected local governments. A 
submission that is not complete will be 
returned to the aircraft operator with a 
letter indicating the deficiem;y, and no 
notice will be published. No further 
action will be taken by the FAA until a 
complete submission is received. 

(c) The FAA will review all submitted 
documentation and comments pursuant 
to the conditions of § 161.305. To the 
extent necessary, the FAA.may request 
additional information from the aircraft 
operator, airport operator, and others 
known to have ·information material to 
the .reevaluation, and may convene an 
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informal meeting to gather facts relevant 
to a reevaluation finding. 

§ 161.415 Reevaluation action. 
(a) Upon completing the reevaluation, 

the FAA will issue appropriate orders 
regarding whether or not there is 
substantial evidence that the restriction 
meets the criteria in § 161.305 of this 
part. 

[b) If the FAA's reevaluation confirms 
that the restriction meets the criteria, 
the restriction may remain as previously 
agreed to or approved. If the FAA's 
reevaluation concludes that the 
restriction does not meet the criteria, the 
FAA will withdraw a previous approval 
of the restriction issued under subpart D 
of this part to the extent necessary to 
bring the restriction into compliance 
with this part or, with respect to a 
restriction agreed to under subpart B of 
this part, the FAA will specify which 
criteria are not met. 

(c) The FAA will publish a notice of 
its reevaluation findings in the Federal 
Register and notify in writing the 
aircraft operator that petitioned the 
FAA for reevaluation and the affected 
airport operator. 

§ 111.417 NoUflcatlon of allttua of 
rutrtctlona and agreementa not meeting 
condltlona-of-approval criteria. 

If the FAA has withdrawn all or part 
of a previous approval made under 
subpart D of this part, the relevant 
portion of the Stage 3 restriction must be 
rescinded. The opera tor of the affected 
airport shall notify the FAA of the 
operator's action with regard to a 
restriction affecting Stage 3 aircraft 
opera lions thaI has been found not to 
meet the criteria of § 161.305. 
Restrictions in agreements determined 
by the FAA not to meet conditions for 
approval may not be enforced with 
respect to Stage 3 aircraft operations. 

Subpart F-Fallure to Comply With 
This Part 

§ 111.501 Scope. 
(a) This subpart describes the 

procedures to terminate eligibility for 
airport grant funds and authority to 
impose or collect passenger facility 
charges for an uirport operator's failure 
to comply with the Airport Noise and 
Capacity Act of 1990 (49 U.S.C. App. 
2151 et seq.) or this part. These 
procedures may be used with or in 
addition to any judicial proceedings 
initiated by the FAA to protect the 
national aviation system and related 
Federal interests. 

(b) Under no conditions shall any 
airport operator receive revenues under 
the provisions of the Airport and 
Airway Improvement Act of 1902 or 

impose or collect a passenger facility 
charge under section 1113(e) of the 
Federal Aviation Act of 1958 if the FAA 
determines that the airport is imposing 
any noise or access restriction not in 
compliance with the Airport Noise and 
Capacity Act of 1990 or this part. 
Recission of, or a commitment in writing 
signed by an authorized official of the 
airport operator to rescind or 
permanently not enforce, a 
noncomplying restriction will be treated 
by the FAA as action restoring 
compliance with the Airport Noise and 
Capacity Act of 1990 or this part with 
respect to that restriction. 

§ 181.503 Informal resolution; notice of 
apparent violation. 

Prior to the initiation of formal action 
to terminate eligibility for airport grant 
funds or authority to impose or collect 
passenger facility charges under this 
subpart, the FAA shall undertake 
informal resolution with the airport 
operator to assure compliance with the 
Airport Noise and Capacity Act of 1990 
or this part upon receipt of a complaint 
or other evidence that an airport 
operator has taken action to impose a 
noise or access restriction that appears 
to be in violation. This shall not 
preclude a FAA application for 
expedited judicial action for other than 
termination of airport grants and 
passenger facility charges to protect the 
national aviation system and violated 
federal interests. If informal resolution is 
not successful, the FAA will notify the 
airport operator in writing of the 
apparent violation. The airport operator 
shall respond to the notice in writing not 
later than 20 days after receipt of the 
notice, and also state whether the 
airport operator will agree to defer 
implementation or enforcement of its 
noise or access restriction until 
completion of the process under this 
subpart to determine compliance. 

§ 111.505 Notice of propoaed termination 
of airport grant funda and panenger 
facility chargeL 

(a) The FAA begins proceedings under 
this section to terminate an airport 
operator's eligibility for airport grant 
funds and authority to impose or collect 
passenger facility charges only if the 
FAA determines that informal resolution 
is not successful. 

(b) The following procedures shall 
apply if an airport operator agrees in 
writing, within 20 days of receipt of the 
FAA's notice of apparent violation 
under § 161.503, to defer implementation 
or enforcement of a noise or access 
restriction until completion of the 
process under this subpart to determine 
compliance. 
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Introduction 

In recent years, airport proprietors increasingly 
have recognized the importance of improving 
the noise environment in the vicinity oftheir 
facilities. Effectively recognizing that it has 
become impossible to expand the capacity of 
the national aviation system without reducing 
the adverse noise impacts of airports on their 
neighbors, Congress in November 1990 
enacted the Airport Noise and Capacity Act of 
19901 ("Noise Act"). 

The Noise Act directed the Federal Aviation 
Administration ("FAA") to establish a 
national program to review noise and access 
restrictions on aircraft operations imposed by 
airport proprietors. The Noise Act also 
directed the FAA to phase-out the operation of 
all Stage 2 aircraft by December 31, 1999. 
The FAA published its final regulations 
implementing the Noise Act on September 25, 
1991.2 

The law firm of Cutler & Stanfield and the 
noise consulting finn of Harris Miller Miller & 
Hanson Inc. have prepared this guide to 
explain the FAA regulations and to review 
how the regulations will affect airports which 
desire to enact their own noise or access 
restrictions. Both firms have been involved in 
the drafting of airport noise and access restric-
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tions both before and after the Noise Act 
became law and have built national reputa
tions for developing creative solutions to 
airport noise problems. 

Where appropriate, this guide interprets the 
regulations and comments on their likely 
application. These interpretations and 
comments are based upon our review of 
statements by FAA officials in the weeks 
since the regulations were issued or our 
forecast of how the FAA will implement 
the regulations. Since this document is 
intended only as a general guide to the 
regulations, airport proprietors should 
consult with their legal counsel and noise 
consultants prior to considering enactment 
of any noise or access restriction at their 
specific airport. 

Readers of this guide should bear in mind 
that the FAA has not issued any official 
guidance interpreting the Noise Act or its 
regulations. No airport proprietor yet has 
enacted a noise or access restriction which 
would be regulated by the Noise Act, 
though several airport proprietors are 
considering such measures. Consequently, 
the comments and interpretations in the 
guide necessarily are preliminary and do 
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(1) The FAA will issue a notice of 
proposed termination to the airport 
operator and publish notice of the 
proposed action in the Federal 
Register.This notice will state the scope 
of the proposed termination. the basis 
for the proposed action, and the date fnr 
filing written comments or objections by 
all interested parties. This notice will 
also identify any corrective action the 
airport operator can take to avoid 
further proceedings. The due date for 
comments and corrective action by the 
airport operator shall be specified in the 
notice of proposed termination and shall 
not be less than 60 days after 
publication of the notice. 

(2) The FAA will review the 
comments, statements, and data 
supplied by the airport operator, and 
any other available information, to 
determine if the airport opera tor has 
provided satisfactory evidence of 
compliance or has taken satisfactory 
corrective action. The FAA will consult 
with the airport operator to attempt 
resolution and may request additional 
information from other parties to 
determine compliance. The review and 
consultation process shall take not less 
than 30 days. If the FAA finds 
satisfactory evidence of compliance, the 
FAA will notify the airport operator in 
writing and publish notice of compliance 
in the Federal Register. 

(3) If the FAA determines that the 
airport operator has taken action to 
impose a noise or access restriction in 
violation of the Airport Noise and 
Capacity Act of 1990 or this part, the 
FAA will notify the airport operator in 
writing of such determination. Where 
appropriate, the FAA may prescribe 
corrective action, including corrective 
action the airport operator may still 
need to take. Within 10 days of receipt 
of the FAA's determination, the airport 
operator shall-

(i) Advise the FAA in writing that it 
will complete any corrective action 

prescribed by the FAA within 30 days; 
or 

(ii) Provide the FAA with a list of the 
domestic air carriers and foreign air 
carriers operating a\ the airport and all 
other Issuing carriers, as defined in 
§ 158.3 of this chapter, that have 
remitted passenger facility charge 
revenue to the airport in the preceding 
12 months. 

(4) If the FAA finds that the airport 
operator has taken satisfactory 
corrective action, the FAA will notify 
the airport operator in writing and 
publish notice of compliance in the 
Federal Register. If the FAA has 
determined that the airport operator has 
in~ posed a noise or access restrir:tion in 
delation of the Airport Noise and 
Capacity Act of 1990 or this 'Part and 
sa tisfuctory corrective action 'has ·not 
heen taken, the FAA will issue an order 
that-

(i) Terminates eligibility for new 
airport grant usreemcnts and 
discontinues payments cif airport grant 
funds. including payments of costs 
incurred prior to the notice: and 

(ii) Terminates authority to impose or 
collect a passenger facility ,charge or, if 
the airport oper.ator has not received 
approval to -impose a passenger facility 
charge, advises the airport operator that 
future applications for sudh -approvlll 
will be denied :in.accordance with 
§ 158.29(aJ(1)(v) of·this chapter. 

(5) The FAA will pulllish •ndtioe •of the 
order in the Federal Register end notify 
air carriers of the 'FAA's order and 
actions to:be taken to terminate or 
modify ·collection of passenger 'facility 
charges 'In ·accordance wtth ·§ 158.85(0 of 
this chapter. 

(c) The following procedures shnll 
apply if an airport operator does not 
agrP.e in writing. within 20 days of 
receipt of the FAA's notice of apparent 
violation under § 161.503, to defer 
implementation or enforcement of its 
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noise or access restriction until 
completion of the process under this 
subpart to determine compliance. 

(1) The FAA will issue a notice of 
proposed termination to the airport 
operator and publish notice of the 
proposed action in the Federal Register. 
This notice will slate the scope of the 
proposed termination, the basis for the 
proposed action, end the date for filing 
written comments or objections by all 
interested parties. This notice will also 
identify any corrective action .the eig10rt 
operator can take to avoid further 
proceedings. The due,date for comments 
and corrective action by the airport 
operator shall be specified in the notice 
of proposed termination .and shall ndt be 
less than .30 days after .publicetion of the 
no lice. 

(2) The FAA will review the 
comments. statements, and data 
supplied by the airport operator. and 
any other available information, to 
determine if the airport operator has 
provided satisfactory evidence of 
compliunce or has taken s •tisf;;cl•>ry 
corrective action. If the FAA finds 
satisfactory evidence of compliance. the 
FAA will notify the airport operator in 
writing and publish notice of compliance 
in the Federal Register. 

(3) If the FAA determines that the 
airport operator has taken action to 
impose a noise or access restriction in 
violation of the Airport NoisP and 
Capacity Act of 1990 or this part, the 
procedures in paragraphs (b )(3) through 
(b)(5) of this section will belollowed. 

Issued in Washington, DC on September 19. 
1991. 

James B. Busey, 

Administrator. 
[FR Doc. 91-22951 Fileil9-24-91; 8:45 am) 
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CUTLER & STANFIELD is an environmental and land use law firm. The firm represents 
public sector entities in major environmental projects and frequently advises public and 
private clients on high-visibility public policy matters. The firm's clients include scores of 
airport proprietors, community organizations, and local governments involved in airport 
projects in major cities throughout the country. The firm has been involved in drafting 
many noise rules. 

CUTLER & STANFIELD 

700 Fourteenth Street, N.W. 
Tenth Floor 
Washington, DC 20005 

Telephone: (202) 624-8400 
Facsimile: (202) 624-8410 

Attention: Eliot R. Cutler 
Peter J. Kirsch 

1625 Broadway 
Suite 1880 
Denver, CO 80202 

(303) 592-4200 
(303) 592-4205 

HARRIS MILLER MILLER & HANSON INC. consulting responds to a broad range of 
needs for assessment and control of noise and vibration. The firm's services focus on 
airports, highways, rail transportation, building systems, and noise and vibration control 
policy. Clients include federal, state and local government, industry and private individu
als. 
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