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Dear Mr. Abbott:

We represent the Airport Communities Coalition (ACC), comprising the Cities
of Burien, Des Moines, Federal Way, Normandy Park, and Tukwila, as well as the
Highline School District. Following are ACC's preliminary comments on the PSRC's
Draft EIS for the Central Puget Sound MTP update ("Destination 2030"). ACC strongly
objects to the lack of any aviation alternatives analysis in the Draft EIS.

"Regional Aviation" is included as one of several transportation systems critical
to the PSRC's MTP because it has a key function in the social and economic health of
the Puget Sound region. See DEIS, Chapter 2, p. 15. In 1988, a Regional Airport
Transportation System Plan (RASP) was adopted by the PSRC to guide the
development of regional commercial and general aviation facilities. The RASP was
later modified and incorporated into PSRC's 1995 MTP, becoming the "interim
regional aviation system component of the MTP." Id., p. 24. In 1996, the PSRC
amended the MTP to include plans for a third runway at SeaTac International Airport.
Id.

Chapter 2 of PSRC's new DEIS indicates that the key aviation issue to be
addressed in the 2001 MTP update is maintenance and preservation of the existing
regional airport system. Unlike every other transportation system addressed in the
DEIS, "the aviation component for the 2001 MTP update is the same under all
alternatives. Id., Chapter 4, p. 74 (emphasis added). In other words, the MTP update
will not consider aviation "alternatives." The DEIS indicates that the 2001 MTP will
"update" general aviation system information and data from the 1988 RASP
document, but "(the 2001 update of the MTP is not revisiting the commercial aviation
issue." Id., p. 24 (emphasis added). This violates SEPA's requirement that an EIS
include a well-reasoned examination of alternatives, impacts, and mitigation. This is
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particularly so in light of PSRC's own acknowledgments that future aviation needs
will be different from previously projected.

In cutting off a critical part of its review and deciding not to "revisit" an
alternatives analysis examining the present need for the third runway and related
improvements at Sea-Tac Airport, the DEIS fails to consider whether there are other
existing or potential sites which might better serve the region's commercial aviation
needs. For example, while the DEIS acknowledges differences between previous
forecasts and actual (lower) demand for General Aviation,' it fails to provide a similar
analysis for Sea-Tac to determine whether the original forecasts were validly based
and have been met. This failure contradicts the DEIS' own claim that it will
supposedly "reexamine regional conditions and forecasts to the year 2030..." Id.,
Chapter 3, p. 53.

Table 2 of Chapter 2 of the DEIS provides a comprehensive list of all public and
private regional airport facilities. SeaTac is the only "primary commercial" airport
facility listed on Table 2 for the entire, four-county PSRC area. One essential purpose
of an EIS is alternatives analysis, and a draft EIS which purports to plan
comprehensively for the transportation needs of a four-county area cannot properly
exclude aviation from consideration. Regardless of changes in demand forecasts, it is
inappropriate for the Plan and DEIS to fail to consider -- in a document purporting to
propose alternative, comprehensive plans for regional transportation for the next three
decades - whether SeaTac should be the only primary commercial airport in PSRC's
four-county area, and whether, in light of current circumstances, the third runway
remains an economically and environmentally intelligent option.

Further, PSRC's statement that third runway "work is currently being
conducted at the project level by the Port of Seattle" is not accurate. See DEIS at p.
24. While some such work may be taking place illegally at the site (a possibility that
ACC is pursuing in federal court litigation), the project is far from obtaining the legal
approvals necessary to proceed. For example, the Port of Seattle was recently forced
to withdraw --for the second time in as many years-- its application for Army Corps
of Engineers and Department of Ecology approval for the project. Without these
approvals, the project, which involves unprecedented filling of wetlands, salmon
stream alterations, and experimental retaining wall construction (e.g., an MSE wall
one-quarter mile long and 16 stories high to hold back 20 million cubic yards of fill

' See, e.g., DEIS p. 24: "Trends of the past twelve years have now shown that there is
no need to develop new general aviation facilities within the region, and the regionhas even seen the closure of several general aviation airports."
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from a salmon stream), cannot legally proceed. It is already years behind schedule
before it has even started, with a budget ballooned 500% to a current estimate of one
billion dollars for an 8,500-foot runway and related improvements.

The DEIS also fails to address noise pollution: "Land use and transportation
choices inherent in the MTP implementation may affect the noise environment in
both a localized, project-specific way, and in a more generalized, lifestyle affecting
way." DEIS, Chapter 2, page 49. The DEIS acknowledges that aircraft noise is the
highest "in the vicinity of the region's many airports, including Seattle Tacoma
International Airport." Id. The citizens of ACC's member cities and the children in
ACC's member schools know this all too well: their health, well being, and quality of
lite are dramatically impacted daily by the noise (and air and water) pollution
emanating from SeaTac. While the DEIS assumes, e.g., with regard to noise, that such
impacts will decrease ("total population affected by the Ldn noise contour at Sea-Tac
is forecast to decrease from 31,800 in 1994 to 15,060 in 2020": DEIS at 190), it offers
no current data concerning whether this forecast is on track. In fact, it has been
reported that, contrary to such forecasts, the contour has increased. The DEIS is
totally deficient in its failure to "revisit" and fully examine such forecasts.

The 2001 Draft EIS extends the MTP planning period from 2020 to 2030. Yet it
barely mentions commercial aviation, while simultaneously claiming that it is
intended to "clarify and add implementation details to the MTP that was adopted in
1995 and amended in 1996." It purports to provide a SEPA analysis of three proposed
future alternatives -- the "Updated 1995 MTP," the "Current Law Revenue" and the
"MTP Plus" - and purports to show how each alternative measures up in terms of
estimated costs and projected future mobility, congestion, air quality, and other
measures. However, unlike the other transportation components, the aviation
component is identical in all three alternatives analyses. There are no "alternatives"
offered; yet alternatives surely exist. See, generally, DEIS Chapter 4. An adequate,
updated alternatives analysis under SEPA cannot be intelligently made without fully
including commercial aviation in the equation, particularly when the need for
updating the prior plans is acknowledged in other respects.

The PSRC's assumptions regarding aviation needs are particularly suspect in
light of conflicting information regarding forecasted demand and growth over the next
two decades. The DEIS indicates that annual passenger traffic and aircraft operations
at SeaTac ("commercial aviation") are projected to increase substantially by 2020.
Significantly, nowhere does the DEIS indicate that the only proposed alternative -
continued maintenance, preservation and strategic improvements including the third
runway "improvements" adopted in the 1996 MTP - will be sufficient to meet those
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forecasted increased demands, even to the year 2010. In fact, the DEIS acknowledgesthat additional planning is needed now, for projected cargo handling needs (presentlybeing met at STIA and Boeing Field) after 2010. Id. In sharp contrast to the allegedincreased demands at SeaTac, the DEIS indicates that over the next twenty years,"total annual general aviation aircraft operations are projected to increase quitemodestly.?" The DEIS does not assess with the benefit of several years of experiencethe reliability and accuracy of the forecast demands for SeaTac, nor does it address orreconcile the apparently conflicting information regarding allegedly significantincreases in demands at SeaTac, and modest increases or declines everywhere else.
Pursuant to SEPA, RCW 43.21C, and the rules for preparation of an EIS, WAC197-11-210, an EIS must describe and analyze potentially significant environmentalimpacts and provide a discussion of project alternatives. Air transportation isundeniably a very significant part of the overall MTP, with significant environmentalimpacts. Furthermore, 23 US § 134 requires that the MTP must be a financiallybalanced plan, accounting for existing and new revenue sources that will likely beavailable over the life of the plan. The PSRC's failure to adequately address aviationalternatives and impacts in the DEIS for the MTP update amounts to a total abdicationof responsibility and consequent violation of these state and federal statutes andregulations.

Furthermore, RCW 47.89.030 requires utilization of "least cost" planningstrategies for transportation projects. Least cost planning analysis requires a
2 "Compared to earlier projections for future growth in general aviation travel demandfound in the 1988 (RASP), recent updates...based on real trends over the past 12years, indicate a much-reduced rate of growth in demand. It now appears that there isno need to develop one or more new general aviation airports in the region nor doesthe region need to develop new runways at existing general aviation airports toaccommodate future demand. Over the next twenty years total annual generalaviation aircraft operations (take offs and landings) are projected to modestly increasefrom around 1.7 million (1998) to 1.9 million. Likewise, total general aviation aircraftbased in the region are expected to grow from 3,620 aircraft to 4,439 aircraft over thesame 20-year time frame." DEIS, p. 84.

3 ACC is cognizant of the probable origin of such abdication, which derives insignificant part from Port of Seattle influence in the PSRC. Such influence, wieldedin part through voting participation in the PSRC, violates one-person/one-votestrictures applicable to governmental entities. See Cunningham v. Seattle, 751 F.Supp. 885 (W.D. WA 1990), 1990 U.S. Dist. LEXIS 16614. ACC reserves all rights inthis regard.
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determination of what alternatives will realize the greatest net benefits to society, andhow various alternatives will effect the distribution of benefits and costs withinsociety. The drastic escalation of costs for the third runway and its two-time failure toobtain necessary permits requires renewed analysis under the "least cost" planningparadigm. Given the recognition of increased environmental costs, changes inaviation demands and noise contours, construction of the third runway may onlymarginally benefit travelers, while not providing significant increase in the airport'soverall capacity. The DEIS states:
Equally important for long term (aviation) system preservation is assuringcompatible land uses around general aviation airports to optimize safeoperations and minimize unwanted impacts on surrounding communities. Inaddition, the update is assessing the adequacy of current revenues to preserveand maintain the regions general aviation airport system facilities.

DEIS at 24. In addition, the DEIS states that it will "reexamine regional conditionsand forecasts to the year 2030..." Id. at Chapter 3, p. 53. Neither the "minimization ofunwanted impacts on communities" nor the "adequacy of current revenues" for
aviation-related needs can be properly re-examined or re-assessed if the economic,environmental, and social costs of the Port's third runway project, and other SeaTacprojects, are excluded from thorough reconsideration in the DEIS and the MTPupdate.

In conclusion, ACC strongly objects to the fundamental flaws (total lapses) inaviation alternatives analysis in the DEIS for the MTP 2001 update. By excluding thisvery significant transportation component from review and public comment, thePSRC has precluded the possibility that the final ElS will be a legally adequate andtruly useful document for regional planning and decision making.

Sincerely,

HELSELL FETTERMAN

Peter y. EglickMas
Mary V. Ortega

g:\lu\acc|psrccom.doc
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VALERIE CUNNINGHAM, et al., Plaintiffs, V. MUNICIPALITY OF
METROPOLITAN SEATTLE, et al., Defendants

No. C89-1587 WD

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
WASHINGTON

751 F. Supp. 885; 1990 U.S. Dist. LEXIS 16614

September 6, 1990, Decided
September 6, 1990, Filed

CORE TERMS: elected, deviation, election, vote, water, appointed,
voter, pollution, abatement, municipal, county council,

local government, selecting, county executive, summary judgment,
metropolitan council, sewage, calculating, candidate, borough, ballot, maximum,
select, secretary of state, mass transit, calculated, at-large

COUNSEL: [**1] Thomas W. Burt, Daniel S. Gottlieb, Hugh R. Tobin,
Walkinshaw, Riddell, Williams, Bullitt & Walkinshaw, Seattle, Washington, for

Robert L. Gunter, Preston, Thorgrimson, Shidler, Gates & Ellis, Seattle,
Washington,

James Kendrick Pharris, Attorney General's Office, Olympia, Washington,

Norman K. Maleng, Seattle, Washington, for Defendants.

JUDGES: William L. Dwyer, United States District Judge.

OPINIONBY: DWYER

OPINION: [*887] ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT

WILLIAM L. DWYER, UNITED STATES DISTRICT JUDGE

I.

INTRODUCTION

The plaintiffs, registered voters in King County,
constitutionality of the method by which the governing council of
Municipality of Metropolitan Seattle ("Metro") is selected. Metro

in charge of water pollution abatement and public transportation
throughout the county. The defendants are Metro and its current chairperson.
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Both sides have moved for summary judgment.
materials filed by the parties, the amicus curiae brief of the Attorney General

the State of washington, and the oral arguments of counsel, have been fully

that the case may be decided [**2] on the cross-motions under Fed. R. Civ.

II.

THE ONE PERSON, ONE VOTE PRINCIPLE

The plaintiffs' primary challenge to the selection of the Metro Council is
one person, one vote principle of the Equal Protection

of the Fourteenth Amendment. as voters living in parts
county that are under-represented if the principle applies, have

and a justiciable controversy is presented. Carr, 369 U.S
(1962). The court has jurisdiction

under 28 U.S.C. ®@ 1331 and 1343.

In a series of landmark cases the Supreme Court has held that where state
local government officials are elected, equal protection requires that the votesof citizens be of equal weight. No person's vote may be reduced in value,compared to the votes of others, because of where he or she happens to live in
the electoral district.

In Reynolds v. Sims, 377 U.S. 533, 567, 12 L. Ed. 2d 506,
(1964), the Court struck down Alabama's method of selecting

Ct. 1362
state

legislature, stating:

To the extent that a citizen's right to vote is debased, he is that much less a
citizen. The fact that an individual lives here or there is not a legitimate
[**3] reason for overweighting or diluting the efficacy of his vote. Thecomplexions of societies and civilizations change, often with amazing rapidity.A nation once primarily rural in character becomes predominantly urban.Representation schemes [*888] once fair and equitable become archaic andoutdated. But the basic principle of representative government remains, and mustremain, unchanged -- the weight of a citizen's vote cannot be made to depend onwhere he lives.

In Hadley v. Junior College District, 397 U.S. 50, 25 L. Ed. 2d 45,
791 (1970), the Court applied the one person, one vote rule toformula for electing junior college trustees, stating:

90 S. Ct.
statutory

This Court has consistently held in a long series of cases,
involving elections, the States are required to insure that

applied this principle in congressional elections.
The consistent theme of those

is protected by the UnitedStates Constitution against debasement. While the particular offices
case a constant factor is

citizens participate individually byballot in the selection of certain people who carry out governmental functions.
54 (footnote omitted).
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Most recently, in Board of Estimate v. Morris, 489 U.S. 688,
2d 717 (1989), the Court applied the principle to New York City's

whose eight members were not elected as such but took office
upon their election to other positions. The members were

and president of (the three city-wide members),
of the five boroughs in the city. Holding the selection

unconstitutional because the
citizens' votes were therefore unequally weighted asto all but the city-wide members, the Court said:

These [earlier] cases are based on the propositions
people govern themselves through their elected representatives
and every citizen has an inalienable right to full and effective participationin the political processes" of the legislative bodies
[**5] locality as the case may be. Reynolds v. Sims, 377 U.S.

Since "most citizens can achieve this participation only as
to represent them, " full

and effective participation requires "that each citizen have
effective voice in the election of members of his

"the right to choose a representative is every man's
of sovereign power. " Luther v. Borden, 48 U.S. (7 How.) 1, 30, 12 L. Ed.

581(1849) (statement of

Id. 109 S. Ct. at 1438.

It does not matter whether the governmental powers possessed be deemed
"legislative" or "administrative"; if the body possessingone vote principle applies. Hadley, 397 U.S.

not forbid the states to use appointed, asdistinguished from elected, bodies to carry out governmental
it preclude experiments in new forms of local

387 U.S. 105, 110-111, 18 L. Ed. 2d 650, 87 S.
does not apply to an elected body whose functions are so narrow as to benot "governmental." [**6] Salyer Land Co. v. Tulare Lake Basin Water Storage

Dist., 410 U.S. 1224(1973);
Ball v. James, 451 U.S. 355, 364, 68 L. Ed. 2d 150, 101 S. Ct. 1811

The heart of the matter was stated by the Supreme Court in Hadley, 397 U.S.
at 56:

Whenever a state or local government decides
election to perform governmental functions, the Equal Protection Clause of the

that each qualified voter must
opportunity to participate in that election, of an elected body

from separate districts.
on a basis that will insure, as far as is practicable,
voters can vote for proportionally equal numbers of officials.

The questions in the present case come down to these:
Does Metro possess governmental powers?

Is the Metro Council an elected body?



PAGE 9
751 F. Supp. 885, *; 1990 U.S st. LEXIS 16614, **

the one person, one vote principle applies, does the method of selecting
the Metro Council violate it?

If the answer to the preceding question is yes, what should the remedy be?
III.

METRO'S SUCCESS, ACCEPTANCE, AND FUTURE PROSPECTS

The arguments in Metro's behalf have emphasized its successes [**7] and
have warned that a change in its structure may jeopardize its future. There isno doubt that Metro has been a great historic achievement. It was formed in1958, before the Supreme Court's decisions applying the one person, one voterule to state and local governments. Its original aim was to bring localgovernments together in a federation to clean up pollution in Lake Washington.In

The voters system.
of King County have rejected a proposal to turn Metro's functions

over to the county government.

The difficulty with these arguments is that efficiency and acceptance cannotjustify a denial of equal protection of the laws. TheMetro's operations, and who seek to make it more democratic and responsive (asthey see it). may be a minority, but the constitutional issue cannotby a show of hands. That the buses run on time cannot justify a dilution of anycitizen's right to vote.

Arguments of the same nature
the Supreme Court in behalf of New York's I**8] Board of

See 109 S. Ct. at 1442. The Court rejected them, saying it was "notpersuaded by arguments that explain the debasement of citizens'to equal franchise based on exigencies of history or convenience." Id. at
the Court stated: "An individual's

constitutionally protected right to cast an equally weighted vote cannot bedenied even by a vote of a majority of
Forty-Fourth Gen. Assembly, 377 U.S. 713, 736, 12 L. Ed. 2d 632, 84 S. Ct. 1459

There are always risks in change, but often worse ones in rigidity. There isno reason to believe that the vigorous governments and citizens of this regionwill fail to make Metro a continuing success if a change in method ofselecting its council is required to meet constitutional standards.
IV.

METRO'S POSSESSION OF GOVERNMENTAL POWERS

is the only municipal corporation ever to exist under its authorizingstatute, RCW Ch. 35.58.
The statute grants to the Metro Council legislative, financial, and otherdecision-making powers to carry out its functions of water pollution abatement

and public transportation throughout King County. The broad purpose [**9]ofMetro, according to the statute, is to "provide for the people . the meansof obtaining essential services not adequately provided by existing agencies
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By statute, "every legislative act of the [Metro] Council of a generalpermanent nature shall be by resolution. " RCW @ 35.58.130. The act grantsMetro "all powers which are necessary to carry out the purposes of themetropolitan municipal corporation and to perform authorized metropolitanfunctions." RCW @ 35.58.180.

[*890] The statute recognizes that Metro is empowered to performgovernmental functions, "All functions of local government which arenot authorized as provided in this chapter to be performed by a metropolitanmunicipal corporation,
and special districts. Shall continue to be performed by the counties, cities

• "RCW @ 35.58.180.
Metro is authorized to operate a mass transit system and water pollutionabatement facilities.

202) Itwater pollution abatement facilities connected to its systems. Localgovernments with connected systems may not construct abatement"without first securing [Metro's] approval." [**10] RCW 35.58.200(5). Metroempowered to "take all actions necessary" to secure the benefits,the requirements, of federal and state water pollution programs developed underthe federal water pollution control act,its component agencies to comply with the requirements of national dischargeelimination system permits issued to Metro or to the component agencies.35.58.200(7).

Several powers are authorized for Metro's use in financing its operations:fixing rates and charges for local agencies' use of Metro water pollutionabatement facilities; directly on sewage system users whoconnect to Metro sewage facilities or establish new sewer service; appropriatinggeneral funds; levying sales taxes (with voter approval); levyingbusiness and occupation taxes; issuing general obligation bondswater pollution abatement for transit or(some bonds require voter approval):appropriating from its budget. RCW @@ 35.58.116,-570; 35.95.030, - 040; 82.14.045, - .050, - .060.
Metro has the power to acquire by condemnation local governments'transit assets and [**11] sewage disposal

facilities, with certain limitations.can prepare comprehensive water pollution abatement and transportation plansthe county. RCW @ @   3 5 . 5 8 . 2 0 0 ( 1 ) .
Metro also possesses certain police powers. It can adopt rules andregulations "as shall be necessary or proper toauthorized metropolitan functions" and can provide penaltiesviolation, enforceable inrequire political subdivisions to discharge sewageMetro facilities, if it first declares that such action is necessary for publicsafety, health, and welfare. RCW @ 35.58.200 (3) .
Metro currently exercises, or has exercised, many of these powers. Itoperates, in a county with more than 1.4 million residents, a county-wide masstransit system and a sewage system. Metro has contracted for the construction offacilities for sometimes amid public controversy. Itconnected local government entities for sewage services, and imposes a direct
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its sewage system. It has levied sales taxesapproval) (**12] and a motor vehicle excise tax, and has issued millionsdollars worth of bonds. Its current annual budget is more than half a billiondollars. It has condemned property toamended a comprehensive water pollution abatement plan,transit systems to accommodate population growth. It has establishedprograms to combat drug-abuse problems related

The powers actually exercised by Metro are enough to place clearly withinthe scope of the one person, one vote principle if its governing body isHowever, the powers possessed but not exercised or not yet exercised-- must also be included in the analysis. CE. Hadley, 397 U.S. at 53.

Metro's reliance on Salyer Land Co. V. Tulare Lake Basin Water Storage727-30, 35 L. Ed. 2d 659, 93 S.misplaced. The Court there carved out an exception to the one person, one voteprinciple [*891) for official bodies that do not exercise "governmental"410 U.S. at 727-30. The statute in question permitted
electing directors of a water district whoseto provide water, chiefly used in farming [**13] by a few corporations,large area having a small number of individual residents.Court noted that the district provided "no other general public services such as

else of the typeordinarily financed by a municipal body." Id. at 728-29 (emphasis added). In
Court described a two-part test for the Salyer exception: (1)must be sufficiently narrow and limited, and (2) the effects of its activitiesmust be borne disproportionately by a few. See also Associated Enters.,Toltec Watershed Improvement Dist.,S. Ct. 1237 (1973) (upholding constitutionality of Wyoming watersheddistrict under two-part test) .

Metro, with its broad governmental powers and important impact on the livesresidents of King County,Supreme Court has found governmental bodies with far more limited functions tobe within the scope of the one person, one vote principle. See, e.g., Hadley,397 U.S. at 53-54 (junior college board had powerssufficient impact throughout theconclusion that" one person, one vote doctrine should apply).
V.

STATUS OF THE METRO COUNCIL AS AN ELECTED BODY
Equal protection of the laws requires that the one person,be honored if a governmental body

Plaintiffs contend that the Metro Council is elected.Defendants argue that it The two sides agree that the questionturns on whether a majority of the board members are deemed elected orOliver v. Board of Educ.,
(applying one person-one vote doctrine to board with five elected andappointed members).

The Metro Council has forty-two members. They are selected by a methodprescribed by RCW @ 35.58.120, set out in Appendix A.
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It is uncontested that the King County Executive is an elected
Council. The statute provides member of thethat one member "shall be the elected countyexecutive of the central county. " RCW @ 35.58.120(1).for executive is not listed on the ballot as a

Thus, while a candidate
he is in [**15] fact running candidate for the Metro Council,for both offices.same as if the ballot title

The result is exactly theread "County Executive/Member of Metro Council." Insimilar situation the Supreme Court last year held the onerequirement applicable, person,stating:
Estimate

"That the members of New York City's Board oftrigger this constitutional
become safeguard is certain. All eight officials
Estimate, 109 s.

members as a matter of law upon their various elections. " Board
Ct.

ofat 1438.
For the same reason the mayors of five cities must be held to be electedmembers of the Council. The statute provides for one member from eachcity with a population of fifteen thousand or more "who shall be the

component
such city, if such city shall have the mayor of

mayor-council form of government." RCW@35.58.120(4). The mayors of the
Auburn, Kent, and Redmond

five cities in this category --
-- all "become members

Seattle, Renton,as a matter of law upon theirvarious elections." Accordingly they must be deemed elected members of theCouncil.

All nine members of the Council also become members of theMetro Council automatically upon their election.[*892] member for each "county (**16] statute provides for one
contain fifteen thousand or more persons residing within themunicipal corporation, who shall be

such district." RCW @ 35.58.120(2).
the county commissioner or county

all relevant times have contained far more than fifteen thousand residents
districts at

Thus when a person runs for the County Council he or she is also running forCouncil. Under the Board of Estimate rule these persons are electedmembers of the Metro Council.
All nine members of the Seattle City Council also serve as members of theMetro Council. The statute provides for:
One additional member selected by the city council of eachcontaining a population of component cityfifteen thousand or more forpopulation over and above the first fifteen thousand,

each fifty thousand
such members toselected from such city council until all councilmen are members and thereafterto be selected from other officers of such city.

RCN ® 35.58.120(6) .

While the statute says that these members will be "selected fromcouncil untilto Seattle. The city's population [**17] and has been, such that eachcity council member automatically becomes a member of the Metro Council. Theresult is no different than if the statute provided expressly that eachcandidate for the Seattle City Council would also be running forCouncil and would assume both offices if successful.
S. Ct. at 1438 ("when

Board of Estimate,residents of the city's
respective borough presidents, elect theirthe elections decide each borough'srepresentatives on the board").
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Metro has argued that the population of Seattle might drop so as to reducethe number of city council members who would serve on the Metro Council, andthat there would then be a "selection" within the city council.the reality. All nine Seattle City Council members have automatically becomefor many years. Given the city's 1989 population of
497,200 and its continuing growth, the statute guarantees that

this explicitly or by means of a formula writtento fit Seattle's population statistics is of no moment.
"forbids 'sophisticated as well as [**18]simpleminded modes of discrimination. '" Reynolds, 377 U.S. at 563

Wilson, 307 U.S. 268, 275, 83 L. Bd. 1281, 59 S. Ct. 872 (1939)) .
(quoting Lane

The foregoing the county executive, mayors, King County Counciland Seattle City Council members add up to twenty-four members whoare elected to the Metro Council because they take officeto their county or city positions. They are
in their designation, no act of selection,voters' decision to place them in office. These Metro Council members comewithin the Supreme Court's holding twenty years ago in Hadley, restated lastyear in Board of Estimate: "Whenever a state or local government decides toselect persons by popular election to perform governmental
quoted in Board of Estimate, 109 S. Ct. at

twenty-four are "selected by popular election. "

The remaining eighteen members of the Metro Councilalthough the status of some is clearer than that of others.
The parties agree that the chairman of the Council, who is chosen by

and must hold no (**19] other public office (RCW @ 35.58.120 (8)).holds office by appointment.

Eight members are chosen by the County Council to represent unincorporatedof the county (one such member for each council districtfifteen thousand or more persons residing in unincorporated areas). RCW ®35.58.120(3). These are also appointed rather than elected.
[*893] The remaining nine members are public officialsseats on the Metro Council upon their election to other offices,from a pool of public officials. These are:

thousand,
Five representatives from cities, with a population of at least fifteenwhich do not have the mayor-council form of government."selected by. and from, the mayor and city council of each of such cities. " RCW@ 35.58.120 (4).

0 n e  r e p r e s e n t a t i v e l of all cities in the county having less than fifteenthousand in population. This member
smaller cities. RCW @ 35.58.120(5).

is chosen by and from the mayors of these

-- One member selected from its membership by the city council of Bellevue(the only city, other than Seattle, having at least sixty-fiveand thus coming within the scope of RCW @ 35.58.120(6)). [**20]
Two members selected by and from certain sewer and water district

commissioners. RCW @ 35.58.120 (7).
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In Sailors v. Board of Education, 387 U.S. 105,
1549 (1967), the Court considered a one person, one vote challenge to a county
school board. The voters elected local school boards, and these sent one
delegate each to meet and
basically appointive rather than elective, " id.
one person, one vote principle did not apply: "The membership of the
board is not determined,

the county participate." Id.

In Sailors the delegates could select persons to serve on the county board
who were not members school board.
different as to the nine Metro Council members described above
selection is made from groups of elected officials.
appointment or by election? There is no reported case exactly
the reasoning of the Supreme Court decisions compels the conclusion that they

as in Board of Estimate,
as a matter of law upon their various elections." 109 S. Ct. at 1438. There
an appointive step: the selection of these persons, and the non-selection
others, must be decided upon not by the voters but by others charged by law with

from a prescribed group of
public officials does not make the office elective rather than appointive.

twenty-four of the forty-two Metro Council members are elected,
and eighteen are appointed.

must be held to be
Because it exercises governmental powers, the method of

selecting it must comply with the one person, one vote principle. That being so,
unnecessary to decide whether and how the principle might apply if only a

VI.

VIOLATION OF THE ONE PERSON, ONE VOTE PRINCIPLE

The parties agree that if the one person, one vote principle applies,
current method of selecting the Metro Council violates it. The argument is over
whether the plaintiffs' calculation of the degree of disproportionate
representation [**22] is flawed.

Disproportionality is calculated by a method set forth in Abate v. Mundt,
U.S. 182, 184 & n.1, 29 L. Ed. 2d 399, 91 S. Ct. 1904 (1971). Actual ratios

residents to representatives are
would exist if each resident's vote had equal voting weight.

compared to an ideal ratio, i.e.. that whic

How to calculate disproportionate representation for government bodies that
have both elected and appointed members appears to be a question of first
impression.

[*894] Although the district court in Oliver, supra, held that
representation on such a mixed government body was disproportionate, it did not
calculate the extent of deviation nor suggest a method of doing so. See Oliver
v. Board of Educ., 306 F. Supp. 1286, 1289 (S.D.N.Y. 1969). In Board of
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Estimate, the Court held that members of the board who were elected at large, aswel1 as the borough presidents, had to be considered:
In calculating the deviation among districts, the relevant inquiry is whether"the vote of any citizen is approximately equal in weight to that of any othercitizen, " the aim being to provide "fair and effective representation for allcitizens." Here the voters in each borough vote for the at-large members as welltheir [**23] borough president, and they are also represented by thosethere is substantially equal votingand representation, the citywide members are a major component in thecalculation and should not be ignored.
109 S. Ct. at 1441-42 (citations omitted; quoting Reynolds, 377 U.S. at 565-66,579).

The quoted passage implies that appointed members of a mixed board should notbe counted in calculating the deviation, do not select them.The aim of one person, - to protect each voter's right to an equalvoice in choosing elected representatives -- is not involved where members of aboard are appointed. See Sailors, 387 U.S. at 111 (one person, one vote not"since the choice of members of the county school board did notinvolve an election").

since the appointed members are not elected, the court would have todecide whom they are supposed to represent. instances this might befeasible but in others it The speculative nature of theundertaking is demonstrated by the multiple deviation calculations made by the

Accordingly, appointed members should not be counted [**24) incalculating the deviations in representations on the Metro council.
The ideal ratio under Abate is computed by dividing the population of theelectoral district by the number of representatives on the government body inpopulation of King County. 1,446,000, divided by 24 electedequals 60,250. (All population figures used are for 1989; the partiesagreed at oral argument that there is no dispute regarding levels ofpopulation.) The ideal voter-to-representative ratio on the Metro Council wouldtherefore be 60,250
To find the percentage deviation for each voting area, the actualvoters-to-representatives must be calculated. Each area is represented by thecouncil members elected on a county-wide basis; some are represented, inaddition, by one or more members elected locally.
The number of at-large representatives per area is found by multiplyingarea's percentage of King County population by the total numberat-large representatives. is assumed for this purpose that substantialequality of population exists among the King County Council districts.
For example, Seattle has a population of 497,200, which is approximately**25]34.388 of the King County population. That percentage figure,multiplied by ten (the nine King County council members plus the countyexecutive), results in 3.438 at-large members representing Seattle.



PAGE 16751 F. Supp. 885, *; 1990 U.S st. LEXIS 16614, **

When Seattle's other ten representatives (the mayor and nine city council
are added, the city's representation on the Metro Council is computed13.438.

The ratio of voters-per-representative is then calculated by dividing thevoting area's population by the number of its representatives. In Seattle's
case, 497,200 divided by 13.438 yields a ratio of 37,000 voters
representative.

The final step in calculating the percentage deviation forthe actual number of residents in the area's voters-per-representative
ratio from the [*895] ideal number, the result bythe ideal is greater than the actual number,percentage, which means that that district is over-represented.subtracting Seattle's 37,000 actual ratio from the ideal of
the result by 60,250, yields a percentage deviation of +38.59%,Seattle is over-represented by that percentage. Conversely.than the actual number, a negative percentageunder-representation will result.

The percentage deviatached or godermental areas within meteorein the attached Appendix B. The population figures usedare undisputed.

The maximum percentage deviation from the ideal ratio is computed by addingthe absolute deviations of the most over-representedand most under-represented areas. The Metro Council thus has a maximum deviation196.478. See Appendix B.
Although the Constitution does not require that representation matchideal ratio with mathematical precision, the deviation here is greater788 found in Board of Estimate to violate the Equal Protectionat 1442; Reynolds, 377 U.S. at 569 ("mathematical nicety is notconstitutional requisite").

The parties' methods of calculating also yield deviations far beyond what ispermissible. Plaintiffs' expert used alternative methods with results varyingfrom 1818 to 272%. Affidavit of Dr. Richard Morrill at 4-5 (June 14, 1990)# 50). Defendants do not propose a specific figure. However, their expertcalculated [**27] a maximum deviation of 327.16%calculation methods used by plaintiffs' expert. See Second Declaration of LaurieMcCutcheon at 7 (July 1, 1990) (Dkt. # 65) .

Defendants contend that average deviations should be used toaccount three different groups suburban, and unincorporatedgroup interests the selection statutetend to understate the deviation, because an average obscures theextremes to produce a midpoint. Yet voting rights are individual, not group,is one person, one vote that the Constitution requires. See, e.g.,1440. The type of regional grouping proposed bydefendants was rejected in Reynolds, where the Supreme Court held thatweight of a citizen's vote cannot be made to depend on where he lives." 377 U.S.

Neither history alone, nor economic or other sorts of group interests, are
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permissible factors in attempting to justify disparities from population-based
representation. not history or economic interests,
Considerations of area alone provide an insufficient justification [**28]
for deviations from the equal-population principle.
trees or pastures, vote. Modern developments and improvements in transportation
and communications make rather hollow, in the mid-1960's,

from population-based representation can validly be based solely on
geographical representation.
Id. at 579-80 (emphasis added).

Given such a large deviation from the ideal ratio, it is not
the current selection system need even be considered.

as to a 78% deviation,
difference between electoral districts would bear a very difficult burden."
Board of Estimate, 109 S. Ct. at 1442.

Metro has agreed, and the court finds, the reasons of convenience and
history offered for the existing system cannot justify a substantial departure

person, one vote if the principle applies. 1442 & n.10.

The current system of selecting Metro Council members results in
impermissibly disproportionate representation, and hence a violation of the
Equal Protection Clause. Because this ruling is dispositive, the other federal
and state constitutional [**29] questions (*896] raised by the plaintiffs
need not be reached.

VII.

DECLARATORY AND INJUNCTIVE RELIEF

The plaintiffs are entitled to a declaratory judgment, and if necessary to
injunctive relief, with the foregoing. However, the entry of
judgment will be officials of the State of Washington are added
as parties.

state has not sought leave to intervene. it asked and
granted leave to

was
a brief amicus curiae. That brief, and the state's

position on the merits, have been fully considered.

Metro now argues that the state is an indispensable party under Fed. R.
19(b) in that complete relief cannot be afforded in its absence,

allegedly cannot be joined. this argument by motion early in
as is commonly in the summary judgment briefs. Thelawsuit challenges RCW @ 35.58.120 only as applied to Metro,

complying with one person, one vote
could be constructed under the somewhere other than King County.

the statute - - and hence the method of selecting the Metro Council
could only be changed by an act of [**30]

is therefore a necessary party that must be joined
joinder is feasible. Fed. R. 19(a); see also Eldredge v. Carpenters 46
Northern Calif. Counties Joint Apprenticeship
537 (9th Cir. 1981), cert. denied, 459 917, 74 L. Ed. 2d 183, 103 S. Ct.
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This action need not be dismissed because there is no impediment
state officials being joined as defendants.

subject matter jurisdiction over cases alleging violation of the one person,vote principle.
Ct. 691 (1962) (Brennan, J.) ("unbroken line" of precedents sustains federal
courts' jurisdiction over reapportionment cases); MacGovern v. Connolly, 637 F.
that Eleventh Amendment bars subject matter jurisdiction over
cases "cannot be taken seriously").

The appropriate Washington state officials with responsibilities for
are the Secretary of State and the Attorney General. Thigpen v.

1962) (three-judge court) (defendants in
Washington [**31] state apportionment case were secretary of state and
attorney general),

(1964); Snyder v. Munro, 106 Wash. 2d 380, 721 P.2d 962 (1986) (secretary of
state named as one defendant in apportionment case); RCW @ 29.81.020 (attorney
general prepares parts of voters'
state's duties include certifying various election results) .

The state has made the following request in its amicus brief:

If the Court does agree with the Plaintiffs that RCW 35.58.120 provides a
constitutionally unacceptable method of determiningmetropolitan council, the Court should limit the

composition
relief granted declaratoryjudgment and should give the Washington State Legislature a reasonable period of

time to exercise its political judgment on the best remedy for the situation.
There are various ways to cure the constitutional defect in the current

method of selecting the Metro Council. and Metro should be given a
reasonable time and opportunity to arrive at a legislative solution.
are doing the operations of Metro should not be disrupeed and the Novemb they
1990 election of officials who will serve on the (**32] Metro Council should
go forward without change. As the Court held in Wise v. Lipscomb, 437 U.S. 535,540, 57 L. Ed. 2d 411, 98 S. Ct. 2493 (1978):

When a federal court declares an existing apportionment scheme unconstitutional,it is appropriate, whenever [*897] practicable, to afford a
opportunity for the legislature to meet constitutional requirements by adopting

substitute measure rather than for the federal court to devise and order intoeffect its own plan.

See also Morris v. Board of Estimate, 647 F. Supp. 1463, 1478 (E.D.N.Y. 1986)
(judiciary's role in restructuring local government elective
"restricted to seeing plan is enacted in a timely

(2d Cir. 1987), aff'd, 489 U.s.

Accordingly, it is ordered that:

1. Plaintiffs' motion for summary judgment is granted and defendants' motionfor summary judgment is denied, subject to consideration of that may
be filed under paragraph 3, below.

2. Plaintiffs are directed to file and serve upon the Secretary of State
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and Attorney General of washington ("state defendants"), and upon counsel for
the existing defendants, within ten days of the date of this order, (**33]
an amended complaint adding these state officials as defendants.

3. The state defendants are directed to file, within twenty days after being
served with the amended complaint, either a notice that they adopt by reference
and rely upon the amicus curiae brief already filed by the Attorney General,
the existing record, or a memorandum and/or additional affidavits in opposition
to plaintiffs' motion for summary judgment.

4. After the state defendants have
as provided in paragraph 3, above,

appeared and filed their notice or brief
the court will reconsider this order if new

materials are will issue a final order on the merits, and will hold a
hearing, if appropriate, on the nature and scope of relief to be granted.

The clerk is directed to send copies of this order to all counsel of record,
and to the Attorney General of the State of Washington as amicus

APPENDIX A

RCW @ 35.58.120

A metropolitan municipal corporation shall be governed by a metropolitan
council composed of the following:

(1) One member (a) who shall be the elected county executive of the central
county, or (b) if there shall be no elected county
shall be selected [**34] by, and from, the board of commissioners of the
central county.

(2) One additional member for each county commissioner district or county
council district which shall contain fifteen thousand or more persons residing
within the metropolitan municipal
commissioner or county councilman from such district.

(3) One additional member selected by the board of
council of each county for each county commissioner
council district containing fifteen thousand or more persons residing in the
unincorporated portion of such commissioner district lying within the
metropolitan municipal corporation each such appointee to be a resident of such
unincorporated portion.

(4) One member from each component city which shall have a population offifteen thousand or more persons, who shall be the S U C T   C L E V I L E   S E C
the mayor-council form of government, and in other cities shali

be selected by, and from, the mayor and city council of each of such cities.

One member representing all component cities which have less
thousand population selected by and from the mayors [**35] of
such smaller cities in the following manner: The mayors of all such cities

each even-numbered year at a time and place to be fixed
by the metropolitan council. The chairperson of
preside. After nominations are made, successive ballots shall be taken until one
candidate receives a majority of all votes cast.
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(6) One additional member selected by the city council of each component city
containing a population of fifteen thousand (*898] or more
thousand population over and above the first fifteen thousand,

from such city council until all councilmen are members and
thereafter to be selected from other officers of such city.

(7) For any metropolitan municipal corporation which shall be authorized to
function of metropolitan water pollution abatement,

members who shall be commissioners of a sewer district or a water district which
is operating a sewer system and is a component part of the metropolitan
municipal corporation and shall participate only in those council actions which
relate to the performance of the function of metropolitan water pollution
abatement. [**36] The commissioners of all such sewer districts and water
districts which are component parts of the metropolitan municipal corporation
shall meet on the first Tuesday of the month following May 21, 1971 and
thereafter on the second Tuesday of June of each even-numbered year at seven

o'clock p.m. at the office of the board of county commissioners of the central

members to serve on the metropolitan council and successive ballots taken for
each member until one candidate receives a majority of votes cast. The two

selected shall not be from districts whose boundaries come within ten
miles of each other.

(8) One member, who shall be chairman of the metropolitan council, selected
by the other members of the council. not hold any public office
of or be of any component city or component county of the
metropolitan municipal corporation.

APPENDIX B
CALCULATION OF DEVIATIONS

(A) (B) (C) (D) (E)

County Elec.
1989 Council City Total

Area Population & Exec. Rep's Votes Vote
Seattle 497,200 3.438 10 13.438 37,000

Auburn 32,460 .224 1 1.224 26,520
Kent 34,860 .241 1 1.241
Redmond .. 23

Renton
38,4000

1.266

Bellevue 86,350 .597Federal way
58,000 .401

0 0 144,638
Kirkland 36,620 .253 .253 144,743
Mercer Island 0 0 0

Sea-Tac
20,380

:165 149,539

10-15K Cities 36,114 .250 .250
5-10K Cities 20,140 •139

0 0 0

.139 # 絲<5K Cities 25,590 .177 .177

Unincorporated 502,430 3.475 3.475 144,584

(E)

Pop. Per
Deviation

+38.598

+55.98%
+ 5 3 . 3 8 8

+54.978
+ 4 9 . 5 8 8

- 1 4 0 . 0 7 8
- 1 4 0 . 0 6 8
- 1 4 0 . 2 4 8

-139.908
- 1 3 9 . 9 6 8

- 1 3 9 . 7 3 8
- 1 4 0 . 4 9 %
- 1 3 9 . 9 6 8

- 139.978


