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served,
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RECE:VF .

JUN1 2001i4

No.OO-os Stoel Rives LLF
J

_rA'rE_ COURT OF APPEALS
FOR THE NINTH CIRCUIT

AIRPORT COMMIYNIT_S COALITION, et al.,

Petitioners,

FEDERAL AVIATION ADMINISTRATION ud PORT OF SEATTLE,

Respondents.

PETITION FOR REVIEW OF
FEDERAL AVIATION ADMINISTRATION ORDER

PETITIONERS' MOTION FOR VOLUNTARY DISMISSAL

Petitioners Airport Communities Coalition (ACC), City of Des Moines, City of Normandy

Park, City of Burien, City of'Federal Way, City of Tulcwila, and Highline School District No. 401

move for voluntary dismissal pursuant to Fed. 11.App. P. 42(b) on the gzound that petitioners have

achieved substantially all the reliefth_ sought m _.is case through issuanc_ of a biological opinion

by the U.S. Fish and Wildlife Service (FWS) in May 2001 addressing the effects of the ongoing
o

implementation of the Master Plan Updat_ Development Actions (MPU) for Seattle-Ta=oma

International Airport on threatened Coastal/Puget Sound bull trout and endangered marbled

murrelets; and by the i._uan_ of a letter of concun'ence by the National Marine Fhharies Service

(NMFS) on May 31, 2001 addressing the effects of the MPU on Puget Sound ehlnook salmon.

Before ACC filed this case and the related pending action in the We_-a District of

Washington, respondents Federal Aviation AdminLstmfion ('FAA) and Port of Seattle, Washington
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(Port of Seanle) had completely ignored their duties underthe Endangered Species Act (ESAI. 16

U.S.C. §§1531 et seq. They had never conducted any biological review on the bull trout and

chinook salmon and had never pedormed any consubation with FWS or NMFS on the bull irout.

chinook salmonor marbledmurrelet They had completely disregarded the interests of end._gered

species as they relentlessly pushed ahead with their ThirdRunway project.

By filing this case andthe related _ courtcase, ACC compelled the FAA and the Port of

Seaule to comply with the Enda_ered Species Act The FAA prepareda biological assessment on

the effect of the entire MasterPlan Update actions, including the ThirdRunway, on all the protected

species, which was thensubsmnti_y revised andexpandedat the request of the wildlife agencies -

exactly as ACC had demanded. The FAA enlarged the "action area" it studied m the biological

assessment to encompass the terresmal, esmarine and near-shore marine environments in the

watersheds near the airfield - exactly as ACC had demanded. On June 15, 2000, in response to

ACC's motion for a preliminary injunction in the dismct court case, the FAA iniliated formal

consultation with FWS andN'IViFSon the protected species - exactly as ACC had demanded. The

FAA exu-acted from the Port of Seaule a promise w obey §7(d) of the ESA during those

consuhalions - exactly as ACC had demanded.

The FWS biological opinion andNM/:S concurrence lener contain a _ of commianents by

the FAA and Port to modify _e Third Runway project to protect the affected species, which are

incorporami as conditions of the opinion and leuer. The failureof the FAA or Port to honor these

commiunems could u4gser a reiniti_on of consulmion. The commiunems include su-ict mxiciv:,

and monitoring s_,,,a_is in the fill din for the runway embankment, erosion conu,ol, sedlme_

retention andcover princes duringand after consm_on, compliance with the un°oidiw standard

forClass AA wam_, andimproved munment andhandlingof stormwaternmoff a_the airfield. The
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biological opinion also includes a set of 13 conservation r_commenda:ions to additiona.lly or,bane=

the level ofprozection for the species, and the concurrence lever has eight further recommendations.

The effect of_he biological opinion and concurrence let-an-is exactly what ACC had so .ught

zo achieve in this caseand the mlamd dismct court case - to provide subsranzialaddiuon_

prozectionsfor bull trout.,chinooksalmonandmarbledmurmle=. These_ve acziom have

rendered this case largely mooL ACC thcr_fon_ seeks volun_y dismissal ofll_is pension under Fed.

R.App.P.42(b).

Conclusion

The motion for voluntary dismissal should be grAnmd, with each par_. w bear its own

ar,.om_ f_..s and com.

_\f\_Daid/\_l'd_°:fJune'2001" /_,_,/ _. y'J_L-,LA. ]_""
Iv_kCL_R_zi_:_ PeterJ. Egiick
MARK C. RUTZICK, P.C. KevinL. Stock
870 Pioneer Tower HELSELL ]:_'T-r.RMA_ LLP

888 S.W. Fifth Avenue 1500 Puget Sound pIm.,_
Pordand,Oregon97204 1325 FourthAvenue
(503) 243-2710 Searde, WA 98101-2509

(206) 292*1144
Attorneys for Petitioners
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Certificsle of Service

I certify _ on June 11, 2001 ! scrve.clone copy of PETITIONERS' MOT/ON FOR
VOLUNTARY DISMISSAL, by l:aiEx, m the following counsel of rccord:

E. I(,ovacs Beth S. Ginsbcr_
Anon_, Appellam Section StoelRivesLLP
Environment & Naumfl Re_urc_ Divi_on 600 Uniwnsi_Street
U.S.IX.psruncntofJu=icc Suite3600
Room 8929 Sea_Je.,WA 98101-3197
601D S_ N.W.
Washington,D.C.20004 ThomasA.Newlon

TmciM. Goodwin
Mr. Karl B. Lewis POS
OfficeofRcgionslCotmscl P.O.Box 1209
Fed_'al Aviation A_on Sea_le, WA 98111
1601 Lind Aventm, SW

Remon, WA 98055-4099 Azmmeys for Portof Seaxde

Attorneys forFed_ Avimion _dmi-ie_lttion
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