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STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

= P.O. Box 47600 * Olympia, Washington 98504-7600
(360) 307-6000 * TDD Only (Hearing Impaired) (360) 407-6006
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Honorable Julia Paterson ; m o= <

Washingron State Senate ) S
422 John A. Cherberg Building 3 R
P.O. BDX 40433 (@) )
Olympia, WA 98504-0433 . =

Dear Senatar Panerson:

Thank you for your lenter of congratulations last week. I am looking forward 10 the challenges of
my new positian in Californis, though | know | will miss serving the swte of Washington. It has
been a privilege to work on such challenging issues over the years, and I’ve appreciated the
opportunity to help make s difference in protecting the state’s warerbodies,

1 am also providing this letter in response to your request for infarmation on Ecology’s review of
the proposed SeaTac expansion under Section 401 of the federa] Clean Water Act. Please excuse
the lateness of my response, as I have been busy completing all my other work at Ecology. I've
included with this letter a brief assessment of my view of the issues — due 10 several time

constrainzs, it is not complete, but it does focus on what I believe are some of the primary issues
1o be resolved in the project review.

In all faimess, I must include two caveats with this lener. First, this assessment reflects my own
views of the issues based on my work over the past several years w develop a defensible 40}
decision. It may pot fully reflect the views of others at Ecology. Second, some of the
information I ve used in my assessment may not be up to date, since [ am not aware of all the
changes that have occurred with the Port's proposal or Ecology’s review since | was taken off
the project in October. 1 recommend you contact Ann Kenny at Ecology’s Northwest Regional
Office (425-649-4310) for the most up-to-date informartion on Ecology’s review.

Also, as you poim out in your lener, with my new position in California, I will not be as
availabie 10 Ann as had been anticipated when she was assigned to the 401 review: bowever, |
will make myself available by phone or e-mail if necessary and as various questions arise.
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' Again, thank you for your kind wishes, and thank you for ybur interest in Ecology’s work.

Si Y, : E

Tom Luster

Cc:  Ecology: Tom Fitzsimmons
Bill Alkire
Gordan White
Ray Hellwig
Paula Ehlers
Ann Kenny
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ISSUES RELATED TO ECOLOGY'S SECTION 401 WATER QUALITY
CERTIFICATION REVIEW OF THE PROPOSED SEATAC AIRPORT EXPANSION |

S 4

General Issues: background on the review process -
. Requirements for 401 cenification:
. “Reasonable assurance”
. Interaction of Sections 401 and 402 of the federal Clean Water Act

Specific Issues Relsted 10 Aquatic resource Protection: 10 be resolved as pant of Ecology’s
401 review —

Determine direct, indirect, and cumulative irapacts and identify necessary mitgarion -
Determine compliance with other associzted aquatic resource-related regularions
Determine standards for “clean §li” material

Develop an acceptable stormwarer plan

Develop an acceptable streamflow augmentation plan

Develop an acceptable wetland impacts and mitigation

GENERAL ISSUES:

My primary job duty has been to ensure that our 401 decisions result in clean water. For maost
proposed projects, this means looking ar the full range of known or anticipated impacts
associated with the construction and operation of a project, reviewing those impacts apainst the
water quality standards, and dewrmining if the standards will be mer and what permit conditions
are needed to ensure they are met.

With regards 10 the proposed ScaTac expansion, the intent of my review throughour the process
was 1o develop a fully defensible 401 decision 10 ensure thm applicable water qualiry regularions
would be met.

Requirements for 401 certification:

The basic requirement of Ecoiogy's review has remained the same throughout the history of this
proposed project — to determine whether the proposal will meet the state’s water quality
standards. The three main questions o be answered with regards to meeting the standards are:

. Will‘thc pmpo_sed discharges (construction and operational) meet antidegradation
requirements (i.e., no further degradation in the waterbody, and no degradation below a
cerain level)?

. Will these discharges allow beneficial uses (such as fishing, recreation, water supply, etc.)
to be met in the affected waterbodies?

. Will they meet the applicable mumeric and narrative water quality criteria?
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The federal Clean Water Act and the state water quality standards are souctured to apply both to
discharges and to the waterbodies being discharged 10. Ecology's obligation under the )

‘reguladions is to review proposed projects 1o ensure both that the cantaminant levels in a

proposed discharge meet the water quality standards and that the receiving waterbady is meeting
the standards. Essentially, the mechanisms of the Clean Water Act (i.e., permit review under
Sections 401 and 402) are intended to result in meeting the goals of the Act (i.c., Sshable and
swimmable waters, the elimination of toxic discharpes, ec.).

“Reasonable Assurance”: Review under Section 401 requires Ecology 10 have “reasonable
assurance” that the water quality standards will be met. “Reasopable assurance™ is a term of law
meaning we must have a “preponderance of evidence" showing that the proposed actions will
meet the standards. In addition, “reasonable assurance™ recognizes that there is some uncerminty
with the decisian, given that the proposed actions will occur sometime in the future and cannor
be fully predicted. Therefore, once we have the pecessary “preponderance of evidence™ showing
that standards will be met, we can then include conditions that address the remaining areas of
uncertainty - for example, conditions can be added to the 40} permit that require monitoring,
compliance inspections, review and approval of any design changes, etc.

Interaction of 401 and 402: Another key point in Ecology’s review on this parucular project is
the interaction of two different sections of the Clean Water Act. The proposed SeaTac sxpansion
requires approvals under both Section 401 of the Act (water quality certification) and Secton
402 of the Act (NPDES discharge permits). While these sections of the Act are both meant 1o
ensurc compliance with water quality standards, they take a different approach that must be
recrificd when 2 proposal requires approvals under each.

10 enher include those limitations gr other appropriate measures that wil] eventually lead 10 the
standerds being met.

which implements Seeton 401. This policy establishes a review process for proposed projects
requinag both permits. Key language of this policy includes the following:

“When a project’s discharges are covered by an Individual 402 Permir, and the project is
in comph_ance with that pesmit as determined by the Water Qualiry Program, th= 40}

compliance with the warer quality standards, however additional 401 Certification
conQiﬁom may be necessary o address comnliancs for stormwater and other watsr
quality impacts or project areas not covered by the 402 Permir ™

g0 O,
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...and:

-

“For projects that have nort yet obtained a required 402 Permit, the 401 Cenification will
be beld in abeyance for a maximum period of one year, or denied without prejudice unril
the 402 Permit is received. A 401 Certification can not be approved if a required 402

Permit has not yet been received because reasonable assurance that the standards will be

met can not be determined on a proposed future permit.”

This difference is also recognized in Ecology’s draft Stormwater Management Manual (fram
Secton 1.9.8):

“For projects that require a fill or dredge permit under Section 404 of the Clean Water
Act, Ecology must certify to the permining agency, the U.S. Army Corps of Engipeers,
that the proposcd project will not violare water quality standards. 1n order w make such a
determination, Ecology may do a more specific review of the potential impacts of a
stormwater discharge fram the construction phase of the project and from the completed
project. As a result of that review, Ecology may condition its certification to require:

Application of the minimum requirements and BMPs in this manual: or
. Application of more stringent requirements. ™

In essence, when a proposed project requires approval under both Section 401 and Section 402,
Ecology must base i1s 401 decision on whether it has “Teasonable assurance” that the 402- )
regulated activities are meeting the 401 requirement that ali applicable effluent limitarions be
met

SPECIFIC ISSUES RELATED TO AQUATIC RESOURCE PROTECTION:

As of last October, when [ was moved to other duties, none of the following aquaric resource-
related issues had been fully resolved for purposes of 401 certification. We were awaiting further
information from the Port an many of these issues and were anucipating receipt of public
cornments during the public comment period thar started several weeks ago.

Determine the direct, indirect, and cumulative impacty of the proposal, and identify
necessary mitigation:

Ecology’s review of this proposed project changed a number of rimes over the past several years
as new information became available about various aspects of the projects. One of the largest
arzas of change was in determining the extent of the direct, indirect and cumulative iropacts
associated with the proposed SeaTac expansion.
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As of last October, Ecology had nor yet dctezmincd the full or final extent of project-related
impacts. Some exampies inciude:

Auburg wetland giivariog site: the Port had recemtly informed us thar new
information about the proposed Auburn wetland site showed exisung wetlands st
the sitc were more extensive than originally determined. This had the potennal 10
change the amount and type of wetland mitigation that would be required for the

anucipated wetland impacts.

ed cc ad X! jop of Stare : we had not yet
fully determined the relationship between these proposed projects and the airpon
expansion, and had not determined the full extent of wetland impacts due 10 the
proposed road projects.

Proposed ex i ia] Waste S . the propased
cxpansion of IWS Lagoon #3 will result in abour 10 acres of additional

documents as not being impacted by the Port expansion Froject. This may resulr
in additional direct impacts that have got yet been addressed, and may require
addidonal approvals from Ecalogy in the form of dam safety permirs. -

Ongoing j lo Northwest Ponds (the “De-icing Srudy” : the Port's report on
de-icing submined 1o Ecology last year identified several impacts 1o waters of the
state that have not yet been addressed through cither the 401 review ar the 402

Taese impacts should be evaluated and mitigated through the 40] review process
if thgy are not first addressed through a modification to the NPDES permir

Northwest Ponds due 10 this ongoing, unapproved impact.
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Determine compliance with other associuted aquatic resource-related regulstions:

Ecology had received comments this past fall regarding the Federal Aviation Adminisraton’s
(FAA) and Port’s compliance with requirements of the National Environmental Policy Act
(NEPA). Ecology does not impiement this federal law, but the outcome of the FAA's
determination could affect the Port’s compliance with the State Environmental Policy Act
(SEPA), which is a required part of Ecology's review. If there are required changes to NEPA
that result in necessary changes 1o existing SEPA documents, then Ecology must wait until those
SEPA changes are completed before making its 401 decision.

In addition, Ecology was expecting comments on whether the Port's current proposal as
described in the Corps/Ecology Public Notice for 401 review was in compliance with the
requirements of the Governer's certification letter to the FAA several years ago. We were
awailing the final project description to determine whether it met requirements of the Clean Air
Act and the Agreed Order for clcanup activities, as described in the Governor's lerier.

Dertermine standards for “clean fill” material:

Ecology had not yet campicted its evalnation of what 1ypes of material were and were not
acceptable to use as clean £ill in the airport expansion project. Our evaluation was based on
cosuring that Sl material would allow groundwater 1o move through the material o emerge as
surface water and not exceed surface water quality standards

Development of an acceptable stormwater pian:

Adequacy of stormwater Teaymenr: at the time of my review, I did not yet have reasonable
assurance that the Port's proposed stormwater discharges would meet the applicable water

quality criteria; in fact, the documentation 1 was aware of showed that several criteria would be
‘exceeded. The literarure available on the subject of stormwater Best Management Practices
(BMPs) showed that the BMPs being proposed by the Port were not adequate 10 oreat stormwarer
discharges 1o levels below the criteria for several merals and for fecal coliform. In addivon, the
Port’s annual monitoring reports and recent Discharge Monitoring Reports (DMRs) showed that
stormwater discharges to Des Moines and Miller Creeks often had concenwations of several
comiaminants above the water quality criteria.

The first proposed stormwater management Pian submifnied by the Port as part of Ecology’s 401
r;view in 1998 included essenrially the same BMPs that were being used art the airport at that
tme and were resulung in the above-noted exceedances. Ecology did a “reasonable potential
analysis” based on the known discharges and the modeled effectiveness of those BMPs and
determined that they were not effective enough 1o adequarely wear the Port’s stormwater
discharges 10 meet several acute water quality criteria. Asa result, Ecology’s original 401 issuéd
in 1998 required the Port 1o “double-up” on its BMPs in order 10 provide more teatment. Tha
original stormwater plan and 401 cenification were withdrawn shortly after the 401 was issued,
based on new informatian about wetland impacts. Ecology, bowever, did consider the
stormwater requiremnents of thar 401 as the “baseline™ for any future 401 thay miyht be i3sued.
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When the Port submirted its next proposed stormwater plan, Ecology contracted with King
Counry to provide additional expertise 10 review the Part’s proposal. Over the past year or so, .
Ecology and the Coilnty have been working with the Port 1o ensure first that their goposed
siormwater management plan met the minimum requirements of the Ecology and King County
stormwater manuals, and then 10 determine what additional measures might be needed 1o ensure
the stormwater discharges would meet water quality standards.

As of October of this year, the propesed stormwater plan under review included only the
munimum BMPs required under the King County stormwater manual (which are similar 10 what
is in place ar the airport now) and did not include all the BMPs required under Ecology’s
previous certificarion. [ had annicipated thar any additional source control or weatment
requirements would be evaluared after the County had determined the proposed plan met the
minimum technical requirements of the two manuals. This delay in the additional evaluation was
due 10 the likelihood that the County’s review would resuit in addidonal stormwater detention
above what is currently in place a1 the airport. This additional detention was likely to provide
some additional oeatment before siormwarer flows were discharged 1o the local creeks.

This anticipazed evaluation for additional weaiment requirements was important for reaching a
defensible 401 decision for several reasons:

. the new and expanded stormwater discharges anticipated from the proposed
project are similar to those currently being discharged from the Port; therefore, the
effectiveness of the existing BMPs and the resulting water quality exceedances are
likely to be similar.

v the saare’s water quality standards do not allow a compliance schedule for new
discharges. Because Ecology must at the time of its 401 decision have
“reasonable assurance™ that the standards would be met, there must be some
measures @ken 10 improve the performance of the exisung BMPs.

] a recent Ninth Circuit Court decision (Defenders of Wildlife v. Browner)
suggested that stormwater discharges associated with induserial NPDES permits
(such as the one held by the Port) were subject 10 water quality based standards
(i.e., numeric water quality criteria). The Court's decision included the following:

“As is apparent, Congress expressly required industrial storm-water
discharges to comply with the requirements of 33 U.S.C. S 1311. See 33
U.S.C. S 1342(p)(3XA) ("Permits for discharges associated with industrial
activity shall meet all applicabie provisions of this section and section
1311 of this title.”) (emphasis added). By incorporation, then, industriaj
storm-wailer discharges "shall . . . achiev{e] . . . any more stringent
limiazion, including those DECESSATY 10 meeT Water qualify standards,
Treannent standards or scheduies of compliance, established pursuant to
any Suate law or regulation (under authonty preserved by section 1370 of
this utle).” 33 U.S.C. S 131 1(b)1XC) (emphasis added); see also Sally A.
Longroy, Tae Regulation of Storm Water Runoff and its Impact on
Aviaton, S8 J. Air. L. & Com. 555, 565-66 (1993) ("Congress further
sing.=d out industrial storm warer discharp=rs, all of which are op ths
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high-pricrity schedule, and requires them to sanisfy all provisions of
section 301 of the CWA [35 U.S.C. S 1311]... . Secton 301 further

=~ mandates that NPDES permits include requirements that receiving waters
meet water quality based standards.”) (emphasis added). In other words,
industrial discharges must comply smicily with state warter-quality
standards.”

Without fully incorporating the above factors into the review, | was concerned that we would not
bave a fully defensible 401 decision.

Development of an acceptable streamflow sugmentation plan:

During Ecology’s 401 review, the Port provided documentation shawing that the £ill placed for
the South Aviation Support Area (SASA) and the impervious surface associated with that
development would diminish stream flows in Des Moines Creek to some degree. Ceology had
also reviewed the Des Moines Creek Basin Plan, which bad been prepared by King Coumy, the
Port, and several local jurisdictions, which showed that the creek experienced a number of
problems due to existing development in the watershed and would likely experience increased
problems due 10 proposed or expected future development.  Among the problems were some
violations of water quality standards caused in part by low summer swreamflows.

Given this documentation, we informed the Port that part of their proposed mitigarion package
had to include an acceptable form of saeamflow augmentation 1o prevent and minimize existng
and anlicipaied impects o the creek. As part of Ecology’s 401 approval, the Port had to provide
a confirmed source of flow augmemation water and a confirmed reatment system, if necessary,
to ensure that the augmentarion water met water quality standards.

Al the time of my review, the Part had proposed several passible sources of water and a
concepmal treamment system, but they bad not yet been developed 10 the level of certainty that
provided me with reasonable assurance thar the standards would be met.

RECEWED

FEB 0 2001

Usace

Q
EGULATORY gg ANCH

AR 049833



	EXH1227049825
	EXH1227049826
	EXH1227049827
	EXH1227049828
	EXH1227049829
	EXH1227049830
	EXH1227049831
	EXH1227049832
	EXH1227049833


