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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

THE _ITY OF DES MOINES, etal, : %
Plaintiffs/Petitioners,
No. 96-2-20357-2 KNT
s No. §7-2-13908-2 KNT
THE >UGET SOUND REGIONAL No. 97-2-22276-1 KNT
COUKCIL, et al,
‘; No. 98-2-04911-1 KNT
Defendants/Respondents.
(CONSOI.IDATED CASES)
CITY OF DES MODNES, et al.,
MEMORANDUM RULING ON

Vs,

APPLICATION OF WAC Ch. 365-195
PORT OF SEATTLE, etal, : -

Defendants’Respondents.

Plaintiffs/Patitioners, {

CITY OF DES MOINES, etal., %
Petitioners.
vS. :

CEN RAL PUGET SOUND GROWTH §
MAN 4GEMENT HEARINGS BOARD, etal., )
)
)

Qoc:

Respondents.
MEMCRANDUM RULING ON Page 1 Judge Robert H. Alsdord
APPLI;TATION OF WAC Ch. 355-195 King County Superior Court
Regional Justice
Kent, WA 98
(206) 205-2620
AR 041629
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ATRI'ORT COMMUNITIES COALITION. et )

al,

Plaintiffs/Petitioners, %
vs.
POR " OF SEATTLE, etal,
Defendants/Respondents. 3

in January, 1998, thic Coust considerod plaintiff-petitioners’ claims sgainst the Puget
Soun:| Regional Council CPSRCY).- mwmwwﬁnkcw
47.8( 023 wwwmmhmphmmmﬁeﬂmdﬁemwmumﬂﬂ:
PSR to conform its plans to theirs. mwmmmmmmtm
misreding of the smme
In this proceeding, the plaintiff-petitioners contend that the Procedural Criteria for
Adorting Comprehensive Plans and Development Regulstions as sct forth in Chpt:r 365-195 of
the W 1shington Advainistrative Code “ummbxguomlyrequw" the Port to develop its plmfor
the Su:anle-'rncoma Intemational Airport (“STIA™) in a way that “complies with” the nei
cities coroprebensive plans and development regulations. See, Cities’ Trial Memorandum, at 31
(emphasis added).

The Court herein examines plmnuﬂ peunonets assertion that the WAC cfiectively
requil :s the Port's plans and actions to be governed by local eompmhemve plans.

A. mmmu@mmw

Fundamental to plaintiff-petitioners’ argument is the proposition that the reguiations

requit : certain actions of the Port. Section 030(5) of the regulations explicitly states that the

MEMC(-SANDUM RULING ON Page2 Judge Robert H. Alsdorf

APPLIATION OF WAC Ch, 365-185 King County Superior Court
Regional Justice
Kent, WA 9303
(206) 205-262

AR 041630
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regulsrions epply only o jurisdicdens covered by RCW 36.70A.040. Tha secticn of the GMA

2 || ¢ Jir-dted to cities and counties. The Portis neither.

Ev:nwetcthe?anacov:edenﬁty,thereguudonsquldreqnixenotbing of it Section

030 :tates simply that this chapter of the regulations is advisory:

¢ (I)Mchxpurmkesmcammad-ﬁm..mmmdnimstfmhmmm&d

as a listing of possible choics,bmwmpﬁmnevﬁththenquimqntsofthe [Growth
Managewent] wt cun be a:hievedmmslﬂofﬂaesuggeﬂonsmdehmor
byadopdnaothsappmmhs. ' . ]
@) Thueuitaiamnotmemtmrepmem;minimmhstofmwhchmbe
(3) . - - [Clompliance wi:hthseaitzﬁn‘ismtapmeqniﬁnwtﬁndinzofccmpﬁme
with the act.

1z m&.zﬁonm),ﬂuebepmemrecimmnispmpose"iswpmvideassimwinimapxeﬁng

14

13

the a1, pot to add provisions and meanings beyond those intended by the legislarure.” ‘I'hgs, the

regul:cions are :d_vi.sory ealy, and do not expand or alter statatory requirements.

16 Plaintiff-pettioners nonetheless rely on Section 770(2) as establishing & requirement that

17

13

the P-ct comply with the cities' plans. Yet the language of that section cannot subject the Port 1o

" meci\minanywayxhatisnotal:eadysammﬂyrequired,dspiwmcucﬁﬂp!msing. It

20 || stares

21

z GMAasrequi:inglhatrcgionalngenciamdspeciddisﬁaswmplywithme

comprehensive plans ard dsvelopment regulations developed under the act.

2¢ || The ¢ 2ening phrasc “Excent where any specific enactment may state the conmary” effectively

conct:jes that the statutory language, such as RCW 36.70A.040, stll conols.

Insum.th:mguhﬁonsmaybcexaminedsimplyformchasimcesmeymyprovide

MEMCRANDUM RULING ON Page 3 Judge Robert H. Alsd
APPLIATION OF WAC Ch. 3€5-195 King County Superior Co
Regional Justice
Kent, WA 98
(206) 205-262

Except-whers any specific emmcmmaysmethsmy,thcdepmenﬁm:tpmsthe

in int:tpreting the act They establish no requirements, cven for covered entities. They explicitly
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There is an additional defect in plaintiff-petitioners' arguments beyond the fact that the
::gn:xﬁonsdonotcoverthcPonandinanyevmtsabﬁ:hnoaﬁmnﬁ%mq@m:atsofmy
entit . ThmdgfectismdilyappmntnponmimﬁwofSecﬁnnﬂoa)uIlhccrm
reguluions, Plaimiff-petitioners have ignored the significent limitation expressed in the last’
three words of that regulation. mﬁnﬂmmmmmm&osplmm
mgm;domhnhavebmdmlopedwmm-.u,mmmmm GMA. No
défersace is due under the GMA 1o any city comprebensive plan or development regulation
whi;’iudfdosnmwnfomtomeuqumws of the GMA. Comprehensive plans to which

defer-nce is due cannot be those which consider only the needs or wants of their particular

. o

jurisc stion.

Plaintiff-petitioners have urged this Court to be guided by the CTED regulations. Further
examination of the CTED regulations clarifies what the department considers necessary in order
for lo::al comprehensive plans to be in conformity with the GMA. The very first section of the
regul itions suggests not just that local plans should be internally consistent, but also that they
shoul 1 be consistent with “county-wide planning policies and . . . the plans of other counties and
cities ‘where there are common borders or related regional issues.” Section 01 6(4).

A jurisdiction’s plan which contains a pledge not to cooperate with or implement any
plans ur decisions which “negatively affect” its residents or businesses would conflict with what

CTEI bas declared 1o be that jurisdiction’s fundamental duty to be consiswnr with and cooperate

MEMORANDUM RULING ON Page 4 Judge Robert H. Alsdorf
APPLI :ATION OF WAC Ch. 365-195 ‘ King County Soperior Court
Regional Justice
Kent, WA 9803
(206) 205-;
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1 || witt neighboring jurisdictions- Momvu,aplanwhichpledg%lﬂnopposiﬁww:f-dmym
inm:zses“advmeimpm"onthejuﬁsdicﬁoniswnmmtheCfEDdecmofwwis
appz:ngriazeinimu-jurisdic:ioml consisteacy and cooperation. A plan which promotes its own
s || self- rrerest w uhomnmdm:hemessormdsofthemgxonmdofne@bomzjmsdxm
6 1| simp :umtthctypcofplmthatcanbedeemedmhwbemdeveloped“mdzﬁmuf'ortobe
ane ‘3 which deference i due.

The CTED regulations nowhere shift sway from this emphasis on the primacy of mmr-
10 || jurs ictional uooxdinlﬁonoverthepmtecﬁonofmonejurisdicﬁm’uehimm For

U || cxan pie, Section 070(7) provides that inter-jurisdictional copsistency is met by plans “which are

12 .
cons stent with and carry out the relevant county-wide planning policies.” In effect, cities are to

1 || coonlinaze with that which has been declared to be of county-wide interest.

=1 hadmﬂzvdeecﬁonﬁOdimmonlythathdjmﬁsdicﬁmwnsid:rdmlopm
: local icﬁnitionsofeuuinkcymnsmchaswpubﬁcﬁdﬁﬁs",bmdsomm
1s || definitions “should in every case be consistent with county-wide planning policies” (emphasis
195 {}adde!}. This interpretation further undercuts any argument of the cities’ primacy, and suggests .
that 1.2 scope of protection for essential public facilities is © be viewed and determined froma .'

» broac :c perspective.

u .

Section 325(2)(b) recommends that the local plan’s transportation element include a
24 |} Jiscu:sion of how it is “consistent with the regional transportation plan” and of strategies which
2
» “pror :ote the regional transportation plan.” Section 325(2)(1)(i) then suggests that all
7 ||juris¢ictions should “assess the impacts of their mansportation and land use decisions on a&aaent
38 ||jurisdictions.” Subsection (C) thereof states explicitly :
20 il MEMCRANDUM RULING ON Page $ Alsdor?
APPLICATION OF WAC Cb. 365-195 * King g:l‘;;mr Court
Regional Justice ‘
Kent, WA 9303

(206) 205-2620
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:on ané land use stea=gy and produce traupam{tonandland:mpm, and
developmen: regularions which promote that role. (cmphasis added) .

{| Suct reguistory provisions do not support plaintiff-petitioners’ argument that the CTED

regu 1ons reflect, let alone establish, the primacy of their plans over the Port’s, or any argument
that .: mﬁsﬁnfuﬂmmommwhhmmwymmmmﬁymw
coul! be considered action in conformity with the GMA.

Subscction 325(2)()(i) bolsters the conehusion that under these regulations local actions,
plan: and regulations such as those dnf:cdbyDaMoinawbnldbedemedmbeinviohﬁandf
the (- MA. That subsection states:

All transportation projects which have an impact on the regional ion system
must be consistent with the regional transportation plan as defined by RCW 47.80.030.

Secti-ms 510 and 520 of the ragulations likewise provide that local levels of service are to
conf. - o the regional transportation plan, and that each local comprehensive plan should
demnc 1strate that county-wide planning policies have been followed in its development.

Finally, Section 750(2) removes any possible argument of local primacy over
trans;:ortation projects by reciting that RTPO’s

were expressly given responsibilities for ensuring the consistency of transportation
plamning throughout a region conraining multiple local governmental jurisdictions.

If plaintiff-petitioners are correct that the CTED regulations provide persuasive axthority
conce ning the application of the GMA 1o the current conflict between the ACC cities and the
Port, 1 is clear that this authority is to be read against their claim ofprimncy.. The regulations as
a wht. ¢ cannot reasonably be read to support their position that the Port should defer to their |

comp-thensive plan or plans, except in the very limited situation where it is proven that their

MEMCGRANDUM RULING ON Page 6 Judge Robert H. Alsdorf
APPLIATION OF WAC Ch. 565195 King County Superior Court
Regional Justice
Kent, WA 980
(206) 205-
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1 || own :lems havebe:nd-'velopedinconfmnit}'wﬁhmeGMA. On this, plaintiff-petitioners bear
? || e t e of proof. See Section 050 of the CTED regulasons. A planning jurisdiction must
dem:nsmumith:s:ompliedwﬁbthtmpuﬁculdybydcvelapingphnshaempcnﬁve
s fashi o and in reasonable conformiry to county-wide and RTPO planning. Id. Even were

€ || defe:nce &uc.itwouldnotbcduewlocalpmmchignmmdeomMregionﬂ cooperation.

Plaintiff-petitioners have urged this Court to reject the Central Puget Sound Growth

10 || Man igement Hearings éoard’s interpretation and application of the wrm “essential public
facililies” under RCW 36.70A.200. However, the CTED regulations an which they purpott to
rely nodercut their theory.

14 For example, plzhztiﬁshsvcurgedthisComto:dyonthelmguage of Section

12 [1340:)0)@v) of the CTED reulstions. That section states that when EPF’s are 1o be provided
ij by s ::sial districts, the plans of that special district must be consistent with the local
s om;-*-hcnmve plans. Ifthese regulations were not merely advisory, and if there were no other
19 || CTE!» regularion than this ons subsection, the cities’ argument of primacy might be morc
pcrsu.:sive. However; taken in the cont;ext of all of the regulations read as a whole, plaintifi-
petiti _ners’ argument fails.

Their cited subsection, 340(2)(b)(iv), must be read as part of ‘the very section in which it
appe:::. That section starts by stating, at 340(2)X(a)(i), that in identifying EPF's, the “broadest
view' should be taken of what coastitutes an essential public facility, and that it should include
“the 1.1l range of services” provided both by government and by private entities. Moreover,

19 || MEMCG:RANDUM RULING ON Page 7 Judge Robert H. Alsdart
APPLIZATION OF WAC Ch. 365-19% King Con.nty Superior Court
Justice
Kent, WA 9
(206)2

AR 041635
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irmro : diately after the subsection cited by plaimiff-pettioners, subsecion 340(2)(c) states that no
comy:rehensive plan may “direcdy ot indirecdy” prectude the siting of essential public facilites.

With regard to the scope of the definiton of uessential public facilities™ the depertment
sugg: sted in Section 070(4) that planning jurisdictians should be guided by bus not limited 1o the
exan.sles set forth in the stanute. As a further reflection of this broad reading, the department
even added that it is

not pecessary that facilities be publicly owned. 1f the services involved meet & locally

aceepteddeﬁniﬁonofpubﬁcmﬁce.ﬁemporﬁnzﬁdﬁﬁsforﬁx services may be -

included on the fist, regardless of ownership..
This ::oaddepmemlimapuuﬁmofthephlse“&mﬁﬂpubﬁcﬁdﬁty"isﬁxmw
with :te Hearings Board’s broad interpretation of the meaning and scope of the EPF provision
unde RCW 36.70A-200.

A reading that RCW 36.70A.200 covers the siting of additional airport capacity, whetber
ifistlﬁmmtysited at Everett, Moses Lake, orBo:'mg field, or at STIA as a third ninway, isa
fair n:=ding and fully in compliance with the CTED advisory regulations. The fact that the siting
of ad iitional airport capacity may, dcp?nding upon its ultimate location, be described
ahterr itively. either as the siting of a new facility or as the expansion of an existing facility,
reflecis a distinction without a difference. In both cases, a particular fumction — additional airport
capacity — is being sited. Such 2 reading closely tracks the CTED mandm of a broad reading of
EPF': The Board's ruling ther=fore did not erroneously interpret the law.

The Board’s reading that the EPF provision covers not just the physical sucture of the
facilitv itself but also all necessary services for the construction ar operation of the facility

closely tracks Lhe language of the CTED regulations, at Section 070(4), where coverage is

MEMCRANDUM RULING ON Page 8 Judge Robert K. Alsdord
APPLI:ATION OF WAC Ch, 365-1985 King County Superior Court
Regional Justice
Kent, WA 980
(206) 205-262
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sug; :sted by the deparumert even for pnvmh-ovmed facilities providing a public service, and
Secton 340(2)(c), which Ecids that no plan is 1o “directly or indirectly” preciude the siing of
EPF's.

Finally, nothing in t=e Act or in logic supports a reading that a facility that existed prior
to th.: adoption of the GMA is not subject w the EPF provisions of the GMA- Plsintiff-
petit sners argue that applving one or morc provisions of the GMA W pre-cxisting emtities is o
inva:dreuo.activc applicaticn of the law. I that argument were carried to its logical extremse,
then pre-existing entities would be exempt from any such laws. Amguﬂ:rmqu:neaof
such 1 reading would be that such facilities could expand without restraint. An absurd reading ofr
the s 1une is not to be mads. '

D. Does HB 1487 Assist in| i 2

On the day of mial, plaintiff-petitioners presented to the Court the text of HB 1487, a bill
whic . was passed in March, 1998, seven months after the Hearings Board issued its decision.
Plainiiff-petitioners argue that this new il supports their claim that the Hearings Board’s
decision was in error.

The bill does not cricicize or reject a broad definition of the scope of EPF coverage, such
as thi.: employed by the Board. The bill on its face does not even apply to airports. Inasmuch as
the le pislative history indicaras that the language of the bill was drafted in such 2 way s © be
airpo t neutral and thereby to ski;t' the political controversies in which STIA has been loog
embr .iled, n?ithcr the rule of “sxpression unius est exclusio alterius™ nor the argument that the
EPF «+finition has now beea legislatively clarified to include airport improvements is available

to eitl:er side in these four lawvsuits,
MEM(:RANDUM RULING ON Page 9 Judge Robert KL Alsdor?

APPLICATION OF WAC Ch. 362.13% King County Superior Court
Regional Justice
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HB 1487 docs not assist in the inteTpratation of RCW 36.704.200. Itis disregarded by

' this ~ourt ip its afSrmanc= of tae Hearings Board's decision below.

CONCLUSION

The Court is to sus:ain the adminisqative decisions made below unless they bave besn
shovn to be arbitrary and sapricious, or unlawful, or unsupported by substantial evidence, or
bass: upon an errcneous senclusion of law.

The plaintiff-petitioners have failed to prove that WAC Ch. 365-195 renders the Port's
resol utions unlawful or that the administrative reviews conducted below erroneously interpreted
theb:v. In this trial asin the January 1998 proceeding, plzintiff-petitioners based their
posit:on on a misreading of the stanste and of the regulations as a whole. For the reasons set
forth ~elow, and in the Fiadings and Conclusions separately filed this day, their claims are
dismn:ssed in each of the four cases here under review.

T
IT IS SO ORDERED, this _Z_"day of July, 1998.

ARSI

Judge Robert H. Alsd:
KING COUNTY SUPERIOY COURT

MEMC'EANDUM RULING ON Page 10 Judge Robert H. Alsdort

APPLICATION OF WAC Ch. 365-195 King County Superior Court
Regional justice
Kent, WA
(206) 205-
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