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RECEIVED

" _1 Port Of Seattle FEB72002DEPT OF ECOLOGY

MEMORANDUM

Febmary7,2002

Ray HellwiS
Waahinston StateDepartmentof Ecolosy
3190 - 106' Avenue SE
Bellevue, WA 98008-5452

Atteeh=/is the orisinal Inter-local Asreme= betweat Stateof Wuhingcm=
Departmentof Ecology andPortof Seattle for your review andsisnature.

]Pleasereturntheliped document to:

Robin Kordik
Portof Seattle
17900Intenmio_ Blvd. Suite4"02
SeaTac, WA 98188

'thank you.

P.O.Box1209
Seaf_. WA 96111-1209 USA
(206) 728.3000
"FAX (206) 728-3252
w_vw.;_mam.org
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¢

Agreement No.

INTER-LOCAL AGREEMENT

10_qLWm

STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

and

PORT OF SEATTLE

A MUNICIPAL CORPORATION OF THE STATE OF WASHINGTON

F_bmary _' , 2002

THIS AGREEMENT is made andenteredinto by andbetween the
WASHINGTON STATE DEPAgTMENT OF ECOLOGY, hereinafterreferred
to as ECOLOGY and the PORT OF SEATTr-_-_a municipalcorporation,
hereinafterreferred to as the PORT, for purposesof facilitatingneceasery
oversightof constructionof projectsincluded in the Port's MasterPlan
Updatefor the Seattle-TacomaInternationalAirport(STIA).

WHEREAS, Ecology has issued a certificationpursuanttOSection 401 of theFederal
WaterPollution Control Act, 33 U.S.C. andan administrativeorderpursuantto RCW
90.48, for the Port's Master Plan Updateprojectsat Seattle-TacomaInternationalAirport
(the "401 Certification"),

WHEREAS,the 401 Certificationincludes numerousconditions andrequirementsthat
the Portis obligated m comply with when constructingthe MasterPlan Updateprojects:

WHEREAS, given the scope, size andcomplexity of the project;ovemght activities are
necessary to help document compliance with 401 certificationandRCW90.48
conditions in the constructionof the MasterPlan Update projects ; and

WHEREAS,such oversight activities an_anticipated to requirethe full-time-equivalent
positions andcontract services shown in theBudget SummaryattachedasExhibit A.q

t

WHEREAS, Ecology is vested with broadauthorityand, underchapter90.48 RCW,has
been des/snaredas the state waterpollutioncontrol agency for all purposesof the Federal
WaterPollution ControlAct, and is authorized to participatefully in the programsof that
act as well as to take all actionsnecessary to meet the requirementsthereof.
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WHEREAS, the Port isaWashingtonPortDistrictwith thepowersandauthoritiesof
portdistrictsunderRCW Title 53.

NOW TItEREFORE, in considerationof the provisions and conditionsset forth herein,
the PortandEcology mutually agreeas follows:

I. PURPOSE

THE PURPOSE OF THIS AGgEgMENT is to enable the PortandEcology to
cooperatively facilitate oversight activities necessary to help document compliance with
401 certificat/onand RCW90.48 conditions in the constructionof theMaster Plan

Update projects.

II. ffFATEI_T OFWORK

The Parties agree to the following responsibilities:

A. Ecology shall:

I. Identify andselect appropriateprojectmanagement andtechnical staff, who
shallbe responsible for oversight.

- 2. Provide the Portwith timely notification of access needs so that access can be
arrangedforoversight with minimal disruptionto Portoperationsand
constructionactivities.

3. Comply with all applicable healthandsafety'_qu/rements for work on Port
property.

4. Provide the Portwith invoices that identify expendituresfor each majortask
in Exhibit B, itemized by the budget categories as shown in Exhibit A.

5. Provide the Portwith a monthly repcgtidentifyingeach employee andthe
hoursthey workedon each major task in Exhibit B.

B. The Port shall:

.1. Allow tirneiy access to Portp_ as needed for oversight, provided
health andsafety requirementsaremet in providing such access.

2. Provide timely andcomplete responses to Ecology questions concerning
PortMasterPlan Update construct/onactivities, as necessaryfor
oversight.

3. Insurepromptpaymentof funds in accordancewith the terms of this
Agreement.

2 AR 034035
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_+

m. FUNDINGANpPAYMENT

The Parties agree to the following regardingfunding:

Compensationfor the workprovidedin accordancewiththis agreementhas beenestabli_
underterms of RCW 39.34. The partieshave estimated that the cost of accomplishingthe
work hereinwill not exceed $677,046.

A. Ecology shall:

1. Charge the Portin accordancewith the Budget summaryshown in Exhibit
tlA_| *

The Departmentof Ecology's indirectrate, as approved by the United States
Departmentof Interior(its federal cognizant agency) applies to this
agreement. The currentrate for the time period 7/1/01 through6/30/02 is
36.3% of all salaries and benefits.

B. Any mutually agreed upon revisions to the cost arrangementsas described herein
will be accomplished by amendment as describedbelow in Section IV and VII A.

C. Both partiesagree to negotiate a Port fundedBudget/Staff Plan to supportall post
construction compliance monitoring associatedwith theNaturalResource
Mitigation Plan (NRMP).

D. Billing Procedure:
I

Ecology will submit invoices to the Portno laterthan45 days after the end of the
month for which the work was performed. Invoices should be mailedto:

Elizabeth Leavitt
Port of Seattle
AV/Environmental
PO Box 68727
Seattle, WA 98168

Payment for the approvedamountwill be made by thePort to _cology by thedue
d_ listed on each invoice. The due date will normallybe 30 days after the day
the invoice is mailed. Payment for invoices should be sent to:

The Dept of Ecology
', CashieringSection

PO Box 5128

Lacey, Washington, 98509-5 L28

Uponexpiration of thecontract,any claim for payment not already made shall be
submittedwithin 30 days afterthe expiration date or the end of the fiscal year,
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whichever is earlier.

IV. PERIOD OF PERFORMANCE

Subject to its other provisions,theperiodof performanceof thisAgreementshall be
effective uponsignatureby the Partiesandremains in effect until completion of
constructionof the MasterPlan Update projects. The initial budget for this agreement is
effective 02/01/02 or upon signatureby the Parties,whichever is sooner, through
06/30/03. New budgetswill be negotiatedfor futurebudget periods/cycles with the life
of the agreement.

v. co raxcr. PRO Crst NAGEW2CT

This Agreement will be managedby Ray Hellwig, Regional Director ,Northwest
Regional Office, Departmentof Ecology, 3190 160'_Avenue SE, Bellevue, Washington
98008-5452 or a designee selected by the Departmentof Ecology, and byElizabeth
Lcavin, Aviation EnvironmentalProsramManager,Port of Seattle, P.O. Box 68727,
Seattle, Washington 98168, (206) 433-7203, or designee selected by the Portof Seattle.

VL DISPUTES

In the event that a dispute arises under this Agreement between Ecology and the Port,the
disputeshall be resolved by a Dispute Boerd composedof one memberappointedby tire-
Ecology, one memberappointedby the Po_ and one memberchosen by the designated
Ecology and Port members. The Dispute Boardshallreview the facts,contracttermsand
applicablestalxttesandrulesand makea determinationof thedispute. The detenninationof
theDisputeBoardshall be final andbindingon thepardc_hereto.

VII. GENEIUkL PROVISIONS

A. AgreementAlterations and Amendments.

This asgeement may be amended by mutual asreement of the parties. Such
amaximents shall not be bindingunless they are in writingandsigned by personnel
authorizedto bindeach of theparties.

B. Records Maintenance

The parties,to thisconuact shalleach maintainbooks, records,documentsandother
evidence which sufficiently and properly reflect all direct and indirect costs
expended by either pray in the performanceof the servicesdescribedherein. These

; recordsshall be subject to inspection,review or auditby personnelof both parties,
otherpenonnel duly aue_zed by eitherparty,the Office of the StateAuditor,and
federalofficials so authorizedby law. All books, records,documents, and other
materialrelevant to this Agreementwill be retainedforsix yearsafterexpirationand
the Office of theStateAuditor,federalauditors,and any personsduly authorizedby
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the partiesshallhave full accessandthe right to examineanyof thesematerials
- during this period.

Records and other documents, in any medium, furnished by One party to this
agreementto the otherparty, will remainthe propertyof the furniskingparty,unless
otherwise agreecL The receiving party will not disclose or make available this
materialto any thirdpartieswithout first giving notice to the furnishingpartyand
giving it a reasonable opportunityto respond. Each partywill utilize reasonable
security proceduresand protectionsto assure thatrecords and documentsprovided
by the otherpartyarenot erroneouslydisclosed to thirdparties.

C. Rights in Data.

Unless othqrwise provided, data which originates from this Agreement shall be
"works for hire" as defined by the U_. Copyright Act of 1976 and shall be owned
by _ ECOLOGY. Data shall include, but not be limited to, r_0orts,documents,
pamphlets, advertisements,books magazines, surveys, studies, computerprograms,
films, tapes, and/orsound reproductions.Ownet_p includesthe rightto copyright,
patent,register, and the ability to transfertheserights.

D. IndependentCapacity.

The employees or asents of each party who areengaged in theperformanceof this
Agreem_t shall continuetobeemployeesoragentsof that party and shallnotbe

_ consideredfor any ptapme to be employeesoragentsoftheotherparty.No
employee or acentwhose position or contractis funded pursuantto this Agreement
shall make any recommendations or decisions regarding Ecology enforcement
actions against the Port. Nothing contained herein shall grantany enforcement
authorityor discretion tothe Port. Nothingcon_ hereinshalldivest Ecology of
anyof its enforcementauthorityor discretion.

F_,. Termination.

Eitherpartymay terminatethis Agreementupon30 days priorwrittennotificationto
the otherparty, ff this Agreemeatis so tenrdnatcd,thepartiesshall be liable only for
performance rendengi or costs incmred in accordance with the terms of this
Agreementpriorto theeffective dateof tcnnination.

F. Termination for Cause.

If for any.cause, either partydoes not fulfill in a timely and propermanner its
obligationsunderthis Agreement, or if either partyviolates any of these termsand
conditions,theaggrievedpetty will give theotherpartywrittennoticeof such failure

', or violation. The responsible party will be given the opportunityto correct the
violation or failure within 15 woddn8 days. If the failure or violation is not
conected, this Agreementmay be terminatedimmediatelyby writtennotice of the
aggrievedpartyto theother.

5
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G. Governance.

This contractis enteredinto pursuantto and ut_derthe authoritygrantedby the laws
of the state of Washington and any applicablefederal laws. The provisionsof this
agreementshall beconsu'uedto conformto those laws.

In the event of an inconsistencyin the termsof this Agreement,or between its terms
and any applicable statute or rule, the inconsistency shall be resolved by giving
precedencein the following order:

a. applicablestateandfederalstatutesandroles;
b. statementof work;and

c. anyother. provisionsof theagreement,includingmaterialsincorporatedby
refaence.

H. Assigmncnt.

The work to be providedunderthis Agrccn'_'nt,andany claim arisingthereunder,is
not assignableor delegable by either partyin whole or in part,without the express
prior writtenconsent of the other party, which consent shall not be unreasonably
withheld.

L Waiver.

A failureby eitherpartyto exercise its rightsunderthis agreementshallnot preclude
that partyfrom subsequentexercise of such rights andshall not constitutea waiver
of anyotherrightsunderthis Agreementunlesss_ted to be such in a writingsigned
by an authorizedrepresentativeof thepartyand attachedto the originalAgn_-ment.

J. Severability.

If any provision of this Agreementor any provisionof any document incorporated
by refaence shall be held invalid,such invalid/tyshall not affectthc otherprovisions
of this _t which can be given effect withoutthe invalid provision,if such
remainderconforms to the requirements of applicable law and the fundamental
purposeof this aszeemc_ and to this end the provisions of this Agn_ementare
decbuedto be severable,

K. AllWritingsContainedHerein.

This Agn_-mentcon=/ns all the terms and condilions agn_edupon by the penies,
. No other undemandinss, oral or otherwise, regardingthe subject matterof this

Agreementshallbe deemedto exist orto bind any of thepartieshereto.

L, Applicabilityof Rights - Third Parties.

6
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Without limiting the applicability of rights granted m the public pursuant to
-- applicable law, this Agreement shall not create any right or interest in the public.

or any member of the public, as a third-partybeneficiary of this Agreement and
shall not authorize any non-Party to maintain a suit at law or equity pursuant to
this Agreement. The duties, obligations, and responsibilities of the Patties with
respectto third parties shall remain as imposed underapplicable law.

M. "Force Majeure."

No Partyshall be liable to any other Partyfor breach of this Agreement as a result
of a failure to perform or for delay in performance of any piovision of this
Agreement if such performanceis delayed or preventedby force majeure. The
term "force majenre, means any cause reasonably beyond theaffected Party's
control, whether unforeseen, foreseen, foreseeable, or upforeseeableand without
the fault or negligence of the affected Party. Force majeure may include, but is
not limited to, naturalevents, laboror civil disruption,or orders of any court or
agency having jurisdiction of the Party's actions. The Party whose performance
is affected by force majeure shall notify the other Parties in writing within seven
days afterbecoming awareof any event thatsuch affected Partycontends
constitutes force majenre. Such notice will identify the event causing thedelay or
anticipateddelay, estimate the anticipatedlength of delay, state the measures
takenor to be takenm minimizethedelay, andestimate the timetable for
implementationof the measures. The affected Partyshall makeall reasonable
efforts to promptlyresume performanceof this Agnmmentand, when able, to

_ resume performance of its obligations and give the otherPartieswrittennotice to
that effect.

N. Negligent Acts.
t

I

EachPartyshall protect, defend, indemnify, andhold harm]ess the other Parties,
including theirofficers, officials, employees, andagents, while acting withinthe
scope of its employment as such, from any andall costs, claims, judgmentsand/or
awardsof damages, arisingout of or in any way resulting from any Party's own
negligent acts or omissions to the extent allowed by law. Each Patty agrees that
its obligations underthis subparagraphextend to any claim, demand, andor cause
of action broushtby, or on behalf of, anyof its employees or agents. For this
purpose,each Party,by mutual negotiation, hereby waives, with respect to the
other Partiesonly, any immunity that would otherwise be available against such
claims underthe IndustrialInsuranceprovisions of Title 51 RCW. In the event
that any Partyincursany judgment, awardand/orcosts arising therefrom,
including attorney'sfees, to enforce the provisions of this Article, all such fees,
expenses, and costs shall be recoverablefrom the responsible Partyto the extent
of that Party's culpability.

O. By entering into this Agreement,no Partyshall be deemed to have made any
admissionor waived any contention of fact or law relating to subsequentlegal
proceedings. This Agreement shall not be offered in evidence or cited as
precedentby any Partyto this Agreement in any administrativeor judicial

- litigation,arbitration,or other proceeding,except a proceeding to establishthe

7
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existenceof or toenforceor implementthisAgreement.Thissubsectionshall
-- survive any termination of this Agreement.

VIII. ]_xecution of Agreement

A. Eachsignatory to this Agreementcertifies that he or she is authorizedto execute
this Agreement and to legally bind the Partyhe or she represents,and that such
Party shall be fully bound by the terms hereof upon such signature without any
furtheract, approval, or authorization by such Party.

B. This Agreement may be executed in any number of counterparts,and each
executed counterpartshall have the same force and effect as an original
instrument as if the Party to all of the counterpartshad signed the same
instrument..Any signature page of this Agreement may be detached from any
counterpart of this Agreement without impairing the legal effect of any signatures,
and may be attachedto another counterpartof this Agreement identical in form
having attachedto it one or more signature pages.

IN WITNESS WHEREOF, the parties have executed this Agreement by having
their representative affix their signature below.

Stateof Washington

_t of ECOLOGY PORT _ $E,A_r'IJE

_ _.,:.. *J, )h,. ,=s
By:L)y; •

Name, Title: _:__>'_¢,h_' Name, Title: ._#'t'olW C_.F E').e,J'vo_+'OFF"_r--'_"

APPROVED AS TO FORM ONLY:
CHRISTINE0. GREGOIRE
AttorneyGeneral

,t
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21712002

Exhibit "B"
Ecology / Port of Seattle MOA - Twk and Staffing Summsr_ , ,

Activity / Task Job Class, Start 2 FIE FTE
Working Title Time & FY'02 FY'03
and Pr_ram DurationII

L. Projectmanagement,i.e. facilitate and EP-4, Regional Feb. '02 .5 .5
coordinateECY oversight of POS 401 Planner,RD Ongomg
implementation andcompliance
requirements

Feb. '02 -

Public recordsmanagement ES-1, RD April '02 1.0

2. Review wetland, stretm, riparian, Contract Feb. '02
mitigationmonitoringandreporting Ongoing
documents

NRMP consultation, oversight, and
compliance work

Monitor/verifycompliance with Low-Flow
Mitigation Plan waterquantity requirements
(in coordinationwith the WQP)

3. Waterquality field inspections,'401 ES_4,WQ Fel_. '()2 .5 .5
investigation work Specialist/' Ongoing

Adviser,WQP
Monitor/verifyLow-Flow Mitigation Plan
WQ requirements Contract

4. Review and oversee implementationof ES-4, WQ Feb.'02 .5 " .5
SMP revised plans andconstruction work-. Specialist/ Ongoing

Adviser, WQP
Review Low-Flow Mitigation O&M plan

Contract
ReviewAcceptableFillCriteriaconditions
(reportingand monitor/n@

ReviewSurfaceand Groundwater
t

, monitoringplan

* Ecology contractswith ShannonandWilson Inc., andKing County/other will addressworkload
associatedwith revised.NRMP review and401 decision support; as well as Low-Flow MitigationPlan
review and401 LFM and SMP decision support- see budget amountexhibit "A"
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02/19/02 13:48 FAX 425 649 7,098 DEFT OF ECOLOGY _012/012

Exhibit "A"

01-22-02

Budget for POS/ECY MOA - 401 Oversight
FY02-03 Combined

Salaries $141,050

Benefits $31,595

Contracts $423,511 _ Aw,m. _,g
(e=t.-UW - St11.822;KG_ S3tt.0N)

Goods/Services $14,700

Travel $3,100

Equipment $6,290 SWt.upF.qu_nent

Indirect $66,800 ,q_pmvN_ ram- _3%
ofSalod_andBenells

total= $677,046

t

Budget covers second half of state fiscal ymnr'02 and oil of '03.

See Exhibit"B" for MOA task and staffing/contractsummary.
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