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Summary Statement for Deposition Publication

submitted pursuant to
Order Granting Appellant's Motion to Publish Depositions

of Ecology Managers and CR 30(b)(6) Designated Witnesses
dated March 19, 2002

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Erik Stockdale

Date of Deposition: January 23, 2002

1. Admissibility

A. Purpose used for or what it will be offered to prove: lack of reasonable
assurance with regard to wetlands and wetlands mitigation.

B. Specific designation (if CR 30(b)(6) deponent): Mr. Stockdale is the
Ecology's wetlands staffperson whose recommendation has been cited as the
basis for reasonable assurance by Ecology.

C. Basis for admissibility if challenged by objection: If an objection is
attached pursuant to provision 4 below, ACC's and CASE's response is also
attached.

2. Excerpting: The following portions of the Stockdale deposition are offered by
ACC and CASE:

Page 5 line 10 through page 6 line 6
Page 7 line 12 through page 11 line 21
Page 28 line 7 through page 39 line 4
Page 41 line 7 through page 56 line 19
Page 61 lines 4 through 13
Page 65 line 2 through page 71 line 8
Page 75 line 17 through page 80 line 19
Page 82 line 25 through page 88 line 10
Page 94 lines 6 through 12
Page 104 line 22 through page 105 line 5
Page 108 lines 3 through 20
Page 111 line I through page 112 line 10
Page 114 lines 1 through 10
Page 116 line 23 through page 118 line 16
Page 126 line19 through page 127 line 21
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Page 129 line 17 through page 130 line 8
Page 135 line 23 through page 136 line 25
Page 138 line 23 through page 148 line 11
Page 149 line 4 through page 150line 23
Page 157 lines 19through 25
Page 158 line 16 through page 160 line24
Page 165 line 25 through page 181 line 13
Page 184 line 13 through page 186 line 25
Page 198 line 16 through page 204 line 20

3. Counter Excerpt of Respondents: See attached.

4. Objections of Respondents: See attached.

g:\lu\acc-temp\summary statement for dep - stockdale.d0c
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ACC & CASE v. Dept. of Ecology & Port of Seattle
PCHB No. 01-160

Department of Ecology's Designation of Additional Portions of
Deposition and Objections Entered Pursuant to the

Board's Order of March 19, 2002 and Port of Seattle's
Joinder in those Objections and Designations

Deponent: Erik Stockdale

Date of Deposition: January 23, 2002

3. Counter Excerpts by Respondent Department of Ecology: _

START END

Page 56, line 24 page 65, line 1

Page 74, line 6 page 74, line 19

Page 93, line 18 page 93, line 20

Page 107, line 21 page 108, line 2

Page 118, line 17 page 119, line 2

Page 125, line 7 page 126, line 18

Page 127, line 22 page 129, line 2

Page 131, line 4 page 134, line 3

Page 137, line 1 page 138, line 13

Page 150, line 24 page 155, line 1

Page 158, line 4 page 158, line 11

Page 191, line 7 page 193, line 13

Page 196, line 18 page 198, line 15

Page 204, line 21 page 206, line 21

Page 214 (Completed
Correction and Signature
page)

4. Objections to Designations by Appellants:

A deposition is admissible in this hearing only to the extent that the same testimony
would be admissible in this hearing if the deponent were then present and testifying as a witness.
CR 32(a); WAC 371-08-300(1) and (2). Therefore, Ecology renews its objection to publication
of this transcript and submits the following objections to particular portions of the transcript.

l By designatingcounterexcerpts,Ecologydoesnotwaive its objectionsto ACC's and CASE'spublication
of this transcript. Those objectionsare reflected in Ecology's Responseto Appellants' Motionto Publish and in
argumentbeforethisBoard. Further,Ecologydoesnotwaive its objectionsto ACC's andCASE's use of particular
portionsof the transcript.Thoseobjectionsare identifiedin subsection4 of thisdocument.

ERIKSTOCKDALE- 1
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General objection: Mr. Stockdale has testified in this matter and Ecology has not had the
opportunity to review the hearing transcript. Mr. Stockdale's deposition was used during his
testimony. To the extent ACC and CASE now designate those portions Of the deposition
referenced during his testimony, Ecology objects to those portions of the transcript as asked and
answered.

START END OBJECTION

Page 7, line 43 page 11, line 21 No relevance to the factual or legal issues before
the PCHB and beyond the scope of the purpose for
which this witness' testimony is designated.
Questioning relates to the Ports condemnation of
property for the third runway.

Page 43, line 16 page 44, line 1 Calls for a legal conclusion.

Page 66, line 16 page 71, line 7 Lack of foundation and of no relevance to the
factual and legal issues before the PCHB.
Testimony relates to FAA project Tracon.

Page 82, line 25 page 84, line 8 Relevance. Testimony regm'ding in-basin
mitigation and the potential that those mitigation
activities would have to increase the bird strike

hazard in and around the airport. No relevance to
the issue of reasonable assurance.

Page 87, line 19 page 87, line 22 Lack of personal knowledge. Counsel has quoted
from an e-mail written by another person and then
asked the witness to state what that person is
referring to when they talk of secondary and
cumulative impacts to watersheds.

Page 104, line 22 page 105, line 5 Relevance. The testimony is irrelevant to the
factual and legal issues before the PCHB and given
the limited amount of testimony designated it is
confusing as to what the witness is being asked.
On page 104, lines 22-24, only the answer is
designated. Even if the question preceding the
answer was designated, it is unclear as to what was
being asked of the witness. The questioning relates
to monitoring for bird strikes which is irrelevant to
the purposes for which this witness' testimony is
being designated and of no relevance in
understanding the factual and legal issues before
the PCHB.

Page 111, line 1 page 112, line 9 Relevance. Testimony regarding an e-mail date
7/17/00 from wimess to Luster regarding Tracon.

Page 117, line 15 page 118, line 16 Relevance. This testimony is of no relevance to the
factual and legal issues before the PCHB and

ERIK STOCK.DALE - 2
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beyond the scope of the purpose for which this
witness' testimony has been designated.
Discussing recommendation that the Port make
documents and maps regarding the project
available on the web.

Page 126, line 19 page 127, line 21 Misleading. Appellants have designated limited

Page 129, line 17 page 130, line 8 portions of the testimony regarding questionsrelated to issuance of the 401 certification and

contacts with the Governor's Office. By taking the
testimony out of context and electing not to
designate that portion of the testimony where the
witness states he was not pressured to make a
decision that he felt couldn't be supported, the
reader is left with the implication that the contrary
is true.

Page 129, line 17 page 130, line 9 Relevance. Testimony regarding call from
Governor's Office as to what occurred at a meeting
with the Port.

Page 135, line 23 page 136, line 25 Relevance. Testimony regarding selection of Katie
Walter and not Dyanne Sheldon as Ecology's

Page 138, line 23 page 148, line 11 consultant on wetlands. Note that on page 140,line
17-21, the question was withdrawn by counsel.

Page 175, line 23 page 181, line 13 Irrelevant. Testimony regarding Ecology authority
to regulate prior converted croplands and
discussion of ports authority to argue for reduced
property valuation in a condemnation proceeding.

PORT JOINS ECOLOGY'S DESIGNATIONS AND OBJECTIONS

Counsel for the Port of Seattle have reviewed Ecology's designations and objections.

The Port joins in all of Ecology's designations and objections.

ERIKSTOCKDALE-3
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Appellants' Responses to Objections Raised by Ecology and the Port
To the Publication of Depositions of Ecology Managers and

CR 30(b)(6) Witnesses

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Erik Stockdale

Date of Deposition: January 23, 2002

Response to Counter Excerpts by Department of Ecology:

Start End Response to Counter Excerpts

93:18 93:20 This selection by Ecology cuts off the remainder of the
colloquy and should continue through page 94, line 12.

118:17 119:2 The "counter excerpt" to be complete should continue
through page 126.

125:7 126:18 See comment above.

127:22 129:2 The Board should continue reading through page 130.

131:4 134:3 The Board should continue reading through page 136.

137:1 138:13 The Board should continue reading through page 148.

150:24 155:1 The Board should continue reading through page 160.

158:4 158:11 See comment above.

191:7 193:13 The Board should continue reading through page 196.

196:18 198:15 The Board should continue reading through page 204.

204:21 206:21 The Board should read the entirety of pages 198 through
210, line 12.

1 AR 028849



Response to General Obiection:

The Board has already held that, pursuant to the Civil Rules, the deposition of
Mr. Stockdale, Ecology's designated wetlands expert, is published for purposes of the
hearing and may be used for matters related to wetlands. Ecology's "general
objection" is an attempt to reargue that ruling. Therefore, the "asked and answered"
during trial objection is not a proper objection to Board review. The Civil Rules
explicitly contemplate that deposition testimony by institutional representatives such
as Mr. Stockdale will be reviewed by the decision-maker, regardless of what
additional testimony may or may have been given at trial.

Responses to Specific Obiections:

General Response to Specific Objections: Many of respondents' objections are
barred by their failure to comply with CR 32(d)(3)(B). Respondents failed to make the
necessary objections at the deposition, when corrections could have been made (e.g.,
to the form of the question, in response to an objection as to foundation, etc.). The
rule is clear that, in such circumstances, the objections are waived -- and for good
reason. Otherwise, the party failing to object could prevent the introduction of
deposition testimony merely by adopting a strategy of failing to speak up at the time
of the deposition. That seasonable objections are required is hornbook law. For
example, the Washington Civil Procedure Deskbook, published by the Washington
State Bar Association, notes:

In essence, the rule provides that if the ground for the objection could have
been "removed," "obviated," or "cured" by prompt objection, the objection is
waived if not made "seasonably." In ruling on the admissibility of the
testimony at trial, the court will not limit its examination solely to the
challenged question. Even if the question is "technically objectionable," the
answer may be admissible if it constitutes "proper evidence." Safeco Insurance
Co. v. Pacific Indemnity Co., 66 Wn.2d 38, 401 P.2d 205 (1965).

Washington Civil Procedure Deskbook at p. 32-16. In particular, the Deskbook warns
that objection as to the form of the question, objection as the lack of foundation,
objection claiming that a question calls for speculation and similar objections must be
made during the deposition or are waived because the objection would "give the
opportunity for the examiner to rephrase the question, thus curing the defect." Id. at
32-17; see, id. at 32-21; Young v. Group Health Cooperative, 85 Wn.2d 332,534 P.2d
1349 (1975). Further, as the deskbook confirms, even technically objectionable
questions in depositions are to be allowed when "the answer furnishes proper
evidence. Substance, rather than form, should be heeded." Safeco Insurance Co.,
supra, 66 Wn.2d at 41.

Further, it is noted that many of Ecologys' "specific objections" are, in reality,
attempts to spin-doctor the testimony which Mr. Stockdale gave or to present
argument to the Board on the issue addressed by the testimony, and do not offer any
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colorable legal reason as to why the testimony should not be reviewed. Such
objections are both improper and, at the same time, revealing in that they
demonstrate, once again, that Ecology's real concern is not with procedural issues
relating to deposition questions, but with preventing the Board from becoming aware
of the substance of Mr. Stockdale's testimony.

Start End Response to Obiection

7:43 11:21 Ecology's objection is, at best, frivolous. These questions
relate directly to Ecology's knowledge that, while the Port
was requesting (and ultimately received) mitigation credit
for Vacca Farm as if it was not a functional wetland, the

Port was arguing in its condemnation action for Vacca
Farm in superior court, with Ecology's knowledge, that
Vacca Farm was a functioning wetland and therefore the
owners' claims for compensation were inflated.

43:16 44:1 The objection was not well-taken because the question was
directed to Ecology's expert on wetland matters. Further,
the Board allowed such questions during the recent trial.
Finally, in response to the objection at deposition, the
question was modified to ask for the witness' knowledge
(see p. 43, line 25).

66:16 71:7 Objection waived: no objection made at deposition.
Further, the objection that the topic has no relation to
issues before the PCHB is disingenuous. The line of
questioning with Mr. Stockdale went to whether Ecology's
review of the Master Plan Update and associated proposals
included the FAA TRACON project which is to be
constructed, as Mr. Stockdale confirmed, on the third
runway site. The testimony reflects that Mr. Stockdale
originally made inquiries about the ten-acre project and its
impacts, and then dropped the matter. This is directly
relevant to whether Ecology improperly limited the scope
of its review (and of the 401 Certification) to downplay the
water quality impacts of the overall project.

82:25 84:8 Objection waived: no objection made at deposition.
Further, Ecology's objection mischaracterizes the testimony
and relies on the mischaracterization to argue for lack of
relevance. In fact, the testimony is directly relevant to
issues discussed extensively, e.g., during the recent trial
before the Board.
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87:19 87:22 Objection waived: no objection made at deposition. Mr.
Stockdale testified concerning his understanding of the
context and content of an email which was sent to him by
the Army Corps of Engineers wetlands expert, Gall Terzi.
He was then examined concerning his understanding of the
issues raised in the email. Mr. Stockdale can clearly be
examined about his understanding of such matters.

104:22 105:5 Ecology once again seeks to prevent the Board from reading
any colloquy from Mr. Stockdale in which he
acknowledges that he suggested that a monitoring study be
performed to determine whether bird strikes were actually
a hazard with regard to area wetlands, and further
acknowledges that such a study was never performed. This
issue was discussed throughout the Board trial and in fact
has been cited as a basis for the wetlands mitigation
ultimately approved by Ecology. Ecology's relevance
objection is frivolous.

111:1 112:9 Ecology again objects to any reference to the ten-acre FAA
TRACON project being built on the third runway site on
land provided by the Port, and to any reference to Ecology's
failure to consider its impacts in the 401 certification
process. This issue is directly relevant to whether Ecology
improperly limited the scope of its review (and, ultimately,
of the September 401), an issue raised squarely in the
testimony before the Board by Tom Luster and others.

117:15 118:16 Ecology's objection is, again, not well-taken. Ecology has
consistently touted its 401 process as non-pareil. Yet, it
seeks to prevent the Board from learning that Ecology's
wetland expert suggested to one of the Port's wetland
experts a means of making that process, at least with regard
to wetlands issues, readily manageable and available to
interested parties (including agencies) through publication
of documents necessary for review.

126:19 127:21 and

129:17 130:8 Ecology's objection that ACC has selected out only portions
of the deposition testimony is ironic. ACC originally
proposed publication of the depositions in their entirety for
Board review. Ecology objected, and complained, inter
alia, that only specific portions should be read by the
Board. Ecology now complains that ACC has selected only
limited excerpts, and that the result is "misleading." ACC
agrees that it would be better if the Board read each
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deposition, including Mr. Stockdale's, in its entirety, and
then drew its own conclusions about the various topics
discussed. In this particular instance, Mr. Stockdale's
testimony reflects that, while he was removed to some
extent by Ecology management from pressure coming from
the Port and the Governor's office, he was well aware that

such pressure was being placed on the managers who
actually had responsibility for making the 401 decision.
The Board should review this testimony in its entirety and
draw its own conclusions.

129:17 130:9 Having just objected that ACC has selected out portions of
Mr. Stockdale's testimony, Ecology then demands, on
grounds of relevance, that Mr. Stockdale's testimony
describing a specific incident of direct pressure upon him
from the Governor's office be deleted. Particularly in light
of Ecology's claims (including in its objections to portions
of the deposition testimony noted above), there is no basis
for deleting from the Board's review Mr. Stockdale's
striking description of an incident in which he
acknowledged that he had a meeting with the Port, and
before he even got back to his office (within 20 minutes),
the Port had called the Governor's office, which had called
Gordon White, the Ecology manager who ultimately signed
the 401.

135:23 136:25 Ecology repeatedly stated to the Board during the trial that
it had put together the best possible team of experts
(including on wetlands) for its 401 decision. The testimony
to which Ecology objects is directly relevant to this claim.
It reflects that, in fact, Dyanne Sheldon (who ultimately
was retained by ACC) was Mr. Stockdale's choice as
Ecology's outside wetlands expert to review the Port's 401
application, but that that choice drew objections to the
Governor's office from the Port.

138:23 148:11 Same response as immediately above: the withdrawn
question which Ecology notes has no substance or
substantial bearing on the relevance of the subsequent
testimony given in response to a different question.

175:23 181:13 This "relevance" objection mischaracterizes the testimony
and the nature of the discussion with Mr. Stockdale. The

point, once again, of the testimony both before the Board
and in this deposition is that Ecology originally told the
Port that Vacca Farm was already a wetland (regardless of
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how it was classified by the Army Corps as a result of the
Food Security Act), and that Ecology could not give credit
under state law for restoration of Vacca Farm because it

was an existing wetland. The status of Vacca Farm as an
existing wetland with viable functions was confirmed by
Dr. James Kelley in his testimony before King County
Superior Court. It is very relevant for the Board to know
that Ecology was well aware of this dichotomy and, in fact,
as Mr. Stockdale conceded in his deposition testimony,
believed that it was "funny" (dep. p. 177) how the Port had
made contradictory arguments. Ecology cannot assert to
the Board that its wetland mitigation is unprecedented and
more than compliant with water quality standards while at
the same time seeking to suppress testimony by Ecology's
own wetlands expert which tells a different story. See also
dep. p. 52 (acknowledgement by Stockdale that Ecology
gave Port credit for preserving wetlands whose preservation
is already required under state and federal law).

g:_lu\acc\pchb\depositions\published deps\stockdale-response.doc
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'" Case Compress ERIKSTOCKDALE January23, 2002
1 2

_ 1 POLLUTION CONTROL HEARINGS BOARD 1 A P P E A R A N C ESTATE OF WASHINGTON

Y_ 2 2 roR THE APPELL_u_T:

3 3 PETER J, EGLZCK
AIRPORT CO,UNITIES COJkLITION, Attorney at Law

4 4 Helsell Fetterman

Appellant, 1325 Fourth Avenue, Suite 1500

5 5 Seattle, Washlng_on 98111

vs. PCRB NO. 01-160
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DEPARTMENT OF ECOLOGY and the

7 PORT OF SEATTLE, 7 JOAN M. MARCHIORO
Asalstant Attorney General

8 Respond*n%. 8 State of Wlshington
PO Box 40117

9 9 Olympia, Washington 98504
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i0 OF 10 FOR THE RESPONDENT PORT OF SEATTLE;
ERIK STOCKDALE

ii ii ROGER A° PEARCE
Attorney at Law
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24 24

MARY L. GREEN, CCR, RPR

25 CSR NO. GREENML497RZ 25
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1 i N D E X 1 183. E-mail to Tom Luster from Erlk S%ockdale iii
July 17_ 2000, SubJe¢n; Proposec SeaTaC

2 EXA_4_NATION BY: PAGE 2 TRACON3 Mr. Egllck 5, 211 3 184. E-mall _o Erlk Stock,ale from Tom Luster 112
September 27, 2000, SubSec_: Dinsmore

4 Mr. Pearce 210 4 Draft

5 5 185. Ecology Internal Memo _O Tom Luster, 114
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172. Declaration of E/ik Stockdale 24

7 7 186. E-mall to Rayznond Hellwlg from Er_k 140

173. E-mall to Ray1_ond Hellwig from Erlk 26 Stockdale, october 30, 2000, su_ect:

8 Stockdale, February i?, 2000, Sub_ect: 8 Tasks for Dyanne Sheldon

Meetlng with Jim Kelley

9 9 187. Sheldon & Associates Propose1 for 148

174. Map, Wetland and Strelm Impacts in the 38 N_MP Revle_ for Sea-Tat Third Runway

i0 Miller Creek Basin i0
188. Shannon & Wilson Proposal for Consultlng 153

II 175. Attachment D, Summary of wetland 80 Ii Services NR_4P

mitlgaUlon cradle

12 12 189. E-mall to Leslie Seffern from Ann Kenny 160

176. E-mall to Raymond Hellwig from Erlk 83 November 30, 2000, Subject: Draft letter

13 Stockdale, April 12, 1998, Subject: 13 no the Consulting Engineers Councll

Bird strike hazard monitoring at

14 SeaTer 14 190. Letter to Erlk Stock,ale from Bill 161

Garrlty, November 22, 2000, Sub_ec%:

15 177. E-mall to Tom Luster from Erlk S_ork_ale 84 15 Request for Bid for Review of NRbIp

April 19. 1999, SubJe=t: Emall from Gall

16 Terzl 16 191. E-mall to GeOffrey Mueller from Jonathan 165
Freedman, DeCember I, 2000, Sub_ert:

17 178. E-mall to TOm Luster from Erik Storkdale 88 17 Erlk's SeaTac comments

January 28, 2000, Sub,act: Did you see

18 thiS? 18 192. Handwritten notes, 3-22-01 167

19 179. Handwritten notes, 4-20-00, SeaTac 90 18 193. E-mall to Joan MaEchAOZo from Erlk 175

mtg. @ Port Stockdale, July 19, 2001, Subject:

20 20 Parcel 92 Condemnation

180. Handwritten notes, 5-23-00, Internal 97

21 mtg. 21 194. E-mall to Erlk Stockdale from Ann Ken_y 181

A_gust i, 2001, Su_3_c_: Today's meeting

22 181. Han_wrltten no_es, 6-5-00, conf call I00 22

195. Erlk Stock,ale _otes 184

23 182. E-mall to _im Kelley from Erlk Stockdale 109 23

June 12, 2000. SUbjeCt: Wildlife Herald

24 Managemen_ Plan consistency wl%h Aquatic 24
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25 25
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Case Compress ERIK STOCKDALE January 23, 2002
5 6

l SEATTLE, WASHINGTON; WEDNESDAY, JANUARY 23, 2002 1 questions and you'll be answering them under oath?

2 10:02 A.M. 2 A. Yes.

3 --oOo-- 3 Q. And if you don't understand a question, let

4 4 me know so that I can make it more understandable to i

J5 ERIK STOCKDALE 5 you?

6 sworn as a witness by the Notary Public, 6 A. Yes.

7 testified as follows: 7 Q. When was the last time you had your

8 8 deposition taken?

9 EXAMINATION 9 A. I think it's been a couple of years, two and

10 BY MR. EGLICK: I0 a half years perhaps.

ii Q. Could you state your full name and your II Q. And in what case?

12 address for the record, please. 12 A. It was a tort claim against ecology and the

13 A. My name is Erik Stockdale. I work for the 13 State of Washington.

14 Department of Ecology at 3190 - 160th Avenue Southeast 14 Q. Involving wetlands?

15 in Bellevue, and the zip is 98008. 15 A. Yes.

16 Q. M/. Stockdale, I'm Peter Eglick. I'm one of 16 Q. And who brought the claim?

17 the attorneys for the Airport Communities Coalition, 17 A. It was brought against H. A. Bredberg and

18 and I'm going to be taking your deposition this 18 Dick Harriman. They were the plaintiffs.

19 morning. Have you ever had your deposition taken 19 Q. And what was the subject of the claim?

20 before? 20 A. The subject was their claim that ecology had

21 A. Yes. 21 damaged their reputation, I believe.

22 Q. In connection with the third runway, have you 22 Q. In what way?

23 ever had your deposition taken before? 23 A. I would have to read their claim again to

24 A. No. 24 fully answer that. Essentially they felt that a letter

25 Q. And you understand that I'll be asking 25 that the regional director of ecology wrote to them

7 8

I complaining about their physical aggression in the 1 piece of property adjacent to the Vacca Farm that was

22 field constituted a damage to their reputation. 2 being condemned by the port.

3 Q. And who was the regional director? 3 Q. And who was Kevin Featherston representing?

4 A. Mike Rundlett. 4 A. I believe he was representing Novadyne

5 Q. And had you been a witness to physical 5 Engineering, who I believe was his client in the case.

6 aggression in the field? 6 Q. Novadyne Engineering owned the property in

7 A. I was the subject of the physical aggression, 7 question?

8 yes. 8 A. No. I don't believe so.

9 Q. Have you ever testified in any case, whether 9 Q. Who owned the property in question?

10 by deposition or at trial, concerning the third runway? I0 A. I'm not sure.

ii A. No. Ii Q. Was Novadyne Engineering retained by a law

12 Q. Have you ever testified concerning any 12 firm in the case to which you're referring?

13 property which the port has or will acquire in 13 A. I imagine they were.

14 connection with the third runway? 14 Q. Do you know?

15 A. Can you clarify what you mean by testifying? 15 A. No, I don't.

16 Q. Provide testimony under oath in any form. 16 Q. Did you ever consult with anyone affiliated

17 A. No. 17 with the port concerning the condemnation case that

18 Q. Have you ever consulted in any case 18 you've just referred to?

19 concerning property which the port has or will acquire 19 A. No. I don't believe so.

20 for the third runway? 20 Q. No advice or comlnents to anyone concerning

21 A. I guess I'd have to ask you what you mean by 21 port condemnation of Vacca Farm or adjacent property?

22 consult. 22 A. Other than that letter, I don't believe so,

23 Q. Provide comments. 23 no.

24 A. I was asked by Kevin Featherston to write a 24 Q. No conversations?

25 letter to it was either him or his client regarding a 25 A. I spoke with -- I believe I spoke with

Mary L. Green, CCR, RPR * Yamaguchi, Obien & Mangio _._
206-622-6875 * m.marygreen@verizon.net
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CaseCompress ERIKSTOCKDALE January23, 2002
- 9 10

1 H_.Kelleyaboutthatpropertyat onepointintime, l A. No.

2 butI believethat'sthe limit. 2 Q. _d you didn'thaveany infor_tionon the

3 Q. _. Kelleyyou haven'tmentionedbefore,so 3 issueofvaluation?

4 m_ybeyoucan e:_plainwho F_. Kelleyis. 4 A. No.
5 A. _. Jim Kelleyistheport'swetland 5 Q. _d you weren'tawarethatvaluationwas what

6 biologist. 6 theportwas concernedabout?

7 Q. Now,whywereyouspeakingtothe port's 7 A. I imaginethatthat'swhatthecondemnation

@ wetlandbiologistconcerningthatproperty? 8 issuewasabout.

9 A. I was askedbyM_. Featherstonto -- I'm 9 Q. I'maskingwhetheryouwereawarethat

i0 tryingtorecallthe issue,but ithadto dowiththe 10 valuationwaswhat theportwasconcernedabout.

ii statusof wetlandson theproperty.Therewassome ii A. Yes.

12 questionaboutwhetheror nota delineationhad been 12 Q. Didyou provideinformationthatwouldassist

13 doneonthe property,andif I recallcorrectly,I 13 theportinreducingthe valuationof thepropertyin

14 askedM_. Kelleyifhehad conducteda delineationon 14 question?

15 theproperty. 15 A. I providedinformationthataddressedthe

16 Q. Didyoudiscussinformationwhichwould 16 regulatorystatusof thewetlandson theproperty.

17 assisttheportinreducingthevaluationof the 17 Q. A_d was thatpartof yourthirdrunway

18 propertyfor condemnationpurposes? 18 projectactivities?

19 A. I don'tknowhow thatinformationwasused. 19 A. Itwas relatedto the thirdrunwayproject,

20 Thequestionthatwasraisedoraskedofme -- and I 20 but itwasn'ta taskthatwas directlyrelatedtothe

21 believethe lettersunrises whatmy analysiswas,but 21 401.

22 ithad todowiththe questionof thee::tentof 22 Q. Did someonegiveyou instructionsto consult

23 wetlandson thatproperty. 23 withportrepresentativesconcerningmattersrelating

24 Q. You weren'tconcernedwiththe issueof 24 to theircondemnationcase?

25 valuation? 25 HR. PEARCE:Objection;mischaracterises

11 12
1 earliertestimony. 1 A. I believeit was lastsummer.

2 A. Didsomebody-- whatdo youmeanby somebody? 2 Q. June?
3 Q. (BYHR. EGLICK);myone. 3 A. I don'trecallwhichmonth.

4 A. I was askedbye. Featherstonto respondto 4 Q. Whenyousay lastsummer,youmeanthesummer

5 thequestionsthatheaskedme. 5 of 2001?

6 Q. _d you saidtowritea letter;isthat 6 A. Yes.

7 right? 7 Q. Well,was itbeforethe first401decision

8 A. That'scorrect. 8 cameout?

9 Q. Didyoufollowtheconde_ationcasein 9 A. Itwas beforethe first401 --I don't

I0 questionintermsof itsoutcome? i0 actuallyreme_erwhenthe 401decisioncameout.

II A. I believeI wascontactedby anattorney-- I Ii Q. AugustI0.

12 don'tknowwho sheworkedfor,though--and shesent 12 A. Augusti0. Yes. I believeso.

13 me-- I did receivea transcriptof somehearings,but 13 Q. Was it inAugust?
14 I don'trecall.But didI followit? I don't 14 A. I don'trecallwhichmonth.

15 understandwhatyoumeanby followit. 15 Q. How did youhappentobe outthere?

16 Q. Didyoutry to keepabreastof theoutcomeof 16 A. We had a sitevisitwiththeassistant-- the

17 thecase? 17 new assistantdirectorforecology.

18 A. I don'tbelieveso. 18 Q. And whowas that? You don'tknowwho thenew

19 Q. Sothatwasn'ta matterof any commentby 19 assistantdirectorofecologyis?

20 you;theoutcomeof thecase,thatis? 20 A. I do, but I'mtryingtoreme_erher name.

21 A. I don'trecall,no. 21 Q. I guessitwasn'ta verymemorablemeeting,

22 Q. Howmanytimeshaveyoubeenonthe third 22 huh?

23 runwaysite? 23 A. I didn'tsay that.

24 a. Severaldozentimes. 24 Q. Well,can yourememberher name?

25 Q. Whenwas the lasttime? 25 A. LindaHoffman.
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1 Q. Andwhoelsewasatthesitevisit? i structure.

2 A. RayHellwig,KevinFitzpatrick.Therewere 2 Q. Andthere'sthisonetrailerinthisarea

3 severalotherpeople.Idon'trecallwhotheywere. 3 thatyousaw?

4 Therewereacoupleofpeoplefromtheport. 4 A. I don'tknowiftherearea coupleof _"

5 Q. AnnKenny? 5 trailersthatwerehookedtogetherornot. Idon't
6 A. I'mnotsureifAnnwasthereornot. 6 remember.

7 Q. KatieWalter? 7 Q. Isthereaparkingarea?
8 A. No. I don'tbelieveKatiewasthere. 8 A. Yes.

9 Q. Whatwasthepurposeofthevisit? 9 Q. Andwhereisitagain?

I0 A. Thepurposeofthevisitwastofa_/liarize I0 A. It'sinthebuy-outareaona slopeabove
ii Ms.Hoffmanwiththeproject, ii MillerCreek.

12 Q. Wheredidyougo? 12 Q. _e thereanyotherplacesthatyouvisited

13 A. Wewenttothe--there'sa porttrailerthat 13 onyoursitevisitotherthanwhatyoujustdescribed?

14 --officetrailerthatisonthewestside.There'sa 14 A. Well,IdescribedtheMillerCreekarea,the

15 newareathatthey'veprepareda largetrailercomple::. 15 buy-outarea,andthegolfcoursearea.

16 Westartedthere.Wedrovedown,drovethroughthe 16 Q. Anythingelse?

17 buy-outarea.Ibelievewealsodrovedowntothegolf 17 A. Idon'tbelieveso,no.

18 coursearea. 18 Q. Didyouseeanysignsofactivityrelatedto
19 Q. Anywhereelse? 19 constructiononthatsitevisit?

20 A. Idon'tthinkso. 20 A. Yes.

21 Q. Now,youmentioneda porttrailerarea.What 21 Q. Whatdidyousee?

22 doyoumeanbytrailer? 22 A. Welookedatoneofthestormwatermanagement

23 A. Well,thereisa mobilestructurethatis 23 treatmentpondsthatwasinstalledandinplace.

24 beingusedforofficespace.It'slikea construction 24 Q. Doyouknowwhichone?

25 oversighttypebuilding.It'snota permanent 25 A. No,I don't.

15 16
1 Q. Andwhenyousaywasinstalled,doyoumean 1 materialandlayingitdown.

2 ithadrecentlybeeninstalled? 2 Q. Bymaterial,youmeanfilldirt? J
3 A. No. It'sbeenthere.Idon'tknowwhenit 3 A. Correct.

4 wasinstalled. 4 Q. Andwherearetheygettingthefilldirtfrom
5 Q. Iaskedwhetheryousawanysignsof 5 ifyousaw?

6 constructionactivity,andyourresponsereferredto 6 A. Ididnotseewheretheyweregettingthe
7 thispond,soI'mwonderingwhattheconnectionis. 7 filldirtfrom.

8 A. Well,thestormwaterpond,thetreatment 8 Q. Butyousawitbeingdeposited;isthat
9 systemthatisinplaceisbeingusedtotreatthe 9 correct?

I0 run-offfromtheembankmentconstructionthatisbeing I0 A. Ibelieveso,yeah.

ii carriedoutontheportproperty, ii Q. Whatareasdidyouseeitbeingdepositedin?
12 Q. Andyousawembankmentconstructionunderway? 12 A. Inoneof--there'sanareathatiseastof

13 A. Yes. 13 the12thAvenueorI believea coupleofareaswhere
14 Q. Whatdidyousee? 14 materialisbeinglaiddown.

15 A. Well,there'sheavyequipmentmovingdirtand 5 Q. Whatarethey?

16 depositingdirt. 16 _. _i_RCHIORO:Objection;vague.

17 Q. Whenyousayheavyequipment,whatdoyou 17 A. Canyoubemorespecific?

18 mean? 18 Q. (BY_. EGLICK)Yes. Whatarethecoupleof

19 A. Tractortrailers. 19 areasthatyoutestifiedwerewherematerialwasbeing
20 Q. Morethanone? 20 laiddown?Canyounamethem?
21 A. A couple.Idon'trememberhowmany. 21 A. No. I cannotnamethem.

22 Q. Andyousaythey'reusedforembankment 22 Q. Canyouidentifythemgeographically?
23 construction.Howcouldyoutellitwasbeingusedfor 23 A. Probably.
24 e_ankmentconstruction? 24 Q. Goahead.

25 A. Becauseyoucanseewherethey'redepositing 25 A. IwouldneedsomemoreinformationorIwould
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i needa map to beabletodo that. 1 Ecology.

2 Q. Youcan'tdescribeth_ verbally?Eastor 2 Q. And whatwashis position?

3 west,northor southof someparticularpoint? 3 A. Tomwas a federalpermitcoordinator.

4 A. I saideastandupslopeof the 12thAvenue. 4 Q. A_dhow did youworkwithhim?

5 Q. Whatothersignsof constructionactivitydid 5 A. I workedon -- I workedonvariousprojects

6 yousee? 6 withTom thatrequireda 401 certification.

7 A. Wenotedthatsomeof thehomesin the 7 Q. Whatwerethey?

8 buy-outareahadbeenremoved,drivewaysremoved, 8 A. Well,I don'trecallallthe projects,but I

9 garbageremoved,foundationsremoved.Therewas orange 9 workedonthe thirdrunwayproject,theWillowsRun

I0 nettingerected.Someof the area--well,muchof the I0 golfcourse,severalroadprojectsin theKingCounty

ii areaisfencedoff. II area. Thoseare theonesthatcometomindrightnow.

12 Q. ;my othersignsof constructionactivitythat 12 Q. Did youworkwithhimon the -- areyou

13 yousaw? 13 fa_SliarwiththeBattleMountainGoldapplication?

14 A. I don'trecallanythingelseat thispoint. 14 A. No, I didnot.

15 Q. Now,didyou signanydocumentreleases, 15 Q. You'refamiliarwithwhatit is,though?

16 anythingof thatsortinorderto getaccessto the 16 A. Yes.

17 site? 17 Q. Aad why isit thatyou didn'tworkwithhim

18 A. I don'tbelieveso. 18 on that?

19 Q. Werethereanyareasyou wantedto seethat 19 A. That'sineasternWashington.

20 youweren'tallowedto lookat? 20 Q. Well,why wouldhebe workingon a projectin

21 A. No. 21 easternWashingtonand you'remakingitsoundas if you

22 Q. Do you knowTom Luster? 22 wouldn'tbe? Why is that?

23 A. Yes. 23 A. The geographicareathatI'm assignedto

24 Q. How doyou knowhim? 24 includesKing,nitsap,Snohomish,Skagit,San Juan

25 A. I usedto workwithTom at theDepartmentof 25 Island,andWhatcomCounty.It'sthesevencountiesin

19 20
i thenorthwestregion, i A. No.

2 Q. Andwhatwas his assignment?Wasn'tit the 2 Q. _d whatdoesthatentailintermsof getting
3 same? 3 in?

4 A. No. 4 A. Paying$50 a year.

5 Q. How so? 5 Q. That'sit?

6 A. Tom'sassignmentswerenotgeographically 6 A. Uh-huh.

7 basedas faras I knowthewaymineare. 7 Q. So anyonecan join? I couldjointheSociety

8 Q. Inotherwords,he had statewide 8 of WetlandScientistsif I paid$50a year?

9 responsibilities? 9 A. You could.

i0 A. Whenhe becamethe lead401coordinator,his i0 Q. ;md thereareno requirementsfortrainingor

ii responsibilities,I think,weremorestatewide. Ii credentials?

12 Q. Whatdoesthe lead401coordinatormean? Is IZ A. Not to becomea me_er of the society.There

13 thata DOEterm? Why don'tyou e::plaintome whatyou 13 are tobecomecertified.

14 meanby lead401coordinator. 14 Q. What'snecessarytobecomecertified?

15 A. I believeTom --whenTom leftecology,he 15 A. I wouldhaveto lookat theapplicationto

16 wasthe senior401coordinatoratecology. 16 answerthataccurately.

17 Q. Forthewholestate? 17 Q. Well,youwereon theboardof the societya

18 A. Forthestate. 18 nu_er of years,weren'tyou?

19 Q. Now,areyou a me_er of theSocietyof 19 A. I was.

20 WetlandScientists? 20 Q. Doyou havea generalideaofwhat's

21 A. I am. 21 necessaryto becomecertified?

22 Q. And do youknowwhether_. Lusteris? 22 A. You needa backgroundinoneof the

23 A. I believehewas. 23 biologicalor physicalsciencesthatarelistedinthe

24 Q. Well,yousaywas. Do youhaveany reasonto 24 application.There's,I believe,a minimumof five

25 believehe isn'tanymore? 25 yearsofworkinge::perienceasa wetlandprofessional
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1 in the fieldto be certified. 1 meetsstatewaterqualitystandards.

2 Q. Now,whatdidyou understandTomLuster's 2 Q. Haveyou talkedwithTomLusterrecently?

3 rolewas withregardto the --I believeyou saidyou 3 A. No.
4 workedwithhim

onthe airport401;is thatright? 4 Q. Whenwas the lasttimeyou talkedwithhim? J
5 A. That'scorrect. 5 A. LastJune.

6 Q. Whatdidyou understandhisrolewas? 6 Q. How did youprepareif youdid forhaving

7 A. Tom'srolein theairportprojectorany 7 yourdepositiontakenheretoday?

8 otherprojectthatrequiresan individual401 isto 8 A. I spokewithmy attorney,and I attendeda

9 workwiththewetlandsspecialistand theother 9 depositiontrainingthatsheput on.

i0 technicalstaffthatare workingon thatproject. I0 Q. _d that'sJoan_rchioro?

ii Q. A_d do what? ii A. That'scorrect.

12 A. Well,it dependsonwhichproject,but 12 Q. Did you do anythingelse?

13 generallyspeaking,Tom'sresponsibilityis towrite 13 A. I rereadtheprefile--not prefiletestimony

14 the permitdecisionthatisbasedon the assessment 14 --the documentsassociatedwiththisprojectagain.

15 madeby the technicalstaffwho areinvolvedinthe 15 Whatdoyou callthem? They'renot depositions,but

16 project. 16 themotions,I guess. Thoseare thedocumentsthatI

17 Q. _d was ityourunderstandingthatTom'srole 17 lookedat.

18 involvedexercisingsomeprofessionaljudgmenthir_elf? 18 Q. Aad did you talkto anyoneelseotherthan

19 A. Yes. Thatfallwithinthe scopeof his 19 yourattorneyaboutyourdeposition?

20 responsibilities,sure. 20 A. No.

21 Q. Whatwouldbe withinthescopeof his 21 Q. Or anythingrelatedto preparationfor your

22 responsibilitiesto yourunderstanding? 22 deposition?

23 A. Well,Tom'srolein termsof administering 23 A. No.

24 the state-delegatedauthorityunderthe CleanWaterAct 24 Q. Talkto KatieWalter?

25 was toensurethatthe subjectpropertyorproject 25 A. No, I didn't.

23 24
1 Q. Or reviewKatieWalter'sdeposition 1 (DepositionE::hibitNo. 172wasmarkedfor

2 testimony? 2 identification.) J
3 A. I readthroughit,yes. 3 Q. (BY_. EGLICK)Showingyou whathas been

4 Q. Did youthinkthatwas partofthe stay 4 markedasE::hibit172 to yourdeposition.Can you

5 motiondocuments? 5 identifyit?

6 A. Thoseare thedocuments! wasreferringto, 6 A. Yes. Thisismy declaration.

7 yes. 7 Q. Thatyou submittedto the PollutionControl

8 Q. Well,letme clarify,then. KatieWalter 8 HearingsBoardin thiscasein oppositiontoa stay?
9 submittedwhatwouldbe knownas anaffidavitor a 9 A. Yes.

i0 declaration.That'sa swornstatementwhenwe were i0 Q. Did youwriteit?

Ii askingthe PCHBfor a stay. Is thatwhatyou read? ii A. I did.

12 A. Yes. 12 Q. And did you consultwithanyoneinwriting
13 Q. Did youreadthetranscriptofher deposition 13 it?

14 whichtookplacelastweek? 14 A. I consultedwithmy attorney.

15 A. No. 15 Q. _yone else?

16 Q. I wantedto clarifythat. 16 A. I spokewithKatieWalter.

17 A.C.h, no. I'm sorry. 17 Q. Anyoneelse?

18 Q. There'sa difference,inotherwords,between 18 A. I believethat'sall.

19 a deposition,whichiswhatwe'redoingheretoday,and 19 Q. Now,lookingon page3 of yourdeposition.

20 a declaration. 20 Do you seeyou'vegot a footnotetherereferringto a

21 A. No. 21 publication?

22 Q. Am I clearernow? 22 A. Yes.

23 A. Yes. 23 Q. And the twoeditorsof the publicationare
24 Q. That'sa goodtransitionintowhatI'm going 24 who?

25 to handout asan e:lhibit,yourdeclaration. 25 A. AmandaAzousandRichHorner.
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1 Q. That'sAmandaA-z-o-u-s,correct? l ratiozo_ie, whatI meanby thatis and I @ote that

2 A. Yes. 2 it'snot-- it'simportantnot tobecomea ratio

3 Q. _d Homer, H-o-r-n-e-r? 3 zo_ie. It'simportantnot tobe totallyor too

4 A. Correct. 4 focusedon the ratio,becauseit'smoreimportantto

5 Q. _mdwho arethey? Do youknowthem? 5 lookatthe functionsthatarebeingevaluatedin the

6 A. Yes,I do. 6 project.You use theratiosas a guideline.You don't

7 Q. Whoare they? 7 use themas theonlydecision-makingtool.

8 A. Well,Amanda_ous is presentheretoday. 8 Q. Now,haveyou readthe PollutionControl

9 Q. Whatdoyou knowabouther? 9 HearingsBoarddecisiongrantinga stayinthiscase?

I0 A. I'veknownA_nda for 15years. I0 A. Yes.

Ii Q. Isshea wetlandse_:pert? ii Q. _md are you familiarwithits analysison

12 A. Yes,sheis. 12 wetlands?

13 Q. AadRichHornet-- 13 A. I did readit, yes.

14 A. RichHornerisa professorat theuniversity. 14 Q. Didyou thinkthatthatdecisionreflecteda

15 Q. I takeitfromyourdeclarationthatyou 15 ratiozo_ie approachas you usethe term?

16 workedonthisprojectonwhichtheypublishedthis 16 A. I wouldhaveto rereadthat,but it'snot

17 finalreport? 17 whatcomestomind,no.

18 A. Yes. 18 (DepositionE::hibitNo. 173wasmarkedfor

19 Q. What'sa ratiozo_ie,_. Stockdale? 19 identification.)

20 A. I referto thatinparagraph13 ofmy 20 Q. (BY_. EGLICK)Showingyouwhathas been

21 declaration. 21 markedas E::hibit173to yourdeposition.Can you

22 Q. Right. 22 identifyit?

23 A. Bythat,theconte:ltof thatwasa discussion 23 A. Thisisan e-mailthatI sentto TomLuster

24 notingthatweat ecologyuse ratiosas guidelinesto 24 andRayHellwigon February17, year2000.

25 evaluatetheadequacyof a mitigationproject.By 25 Q. A_d thisis summarizinga meetingthatyou

27 28
1 hadwithwho? 1 A. No.

2 A. WithJimKelley. 2 Q. Sinceyou don'tunderstandwhattheword

3 Q. _d woulditbe accuratetocharacterizethis 3 positionmeans,whataboutyoure_:pertopinion,because

4 memoassettingout yourpositiononvariousissues 4 I assumethatecologyis offeringyou as ane::pertof

5 relatingtowetlandsand the thirdrunwayprojectas a 5 somesort;isthatcorrect?

6 resultof thatmeeting?Takea minuteand lookat it. 6 A. Thatiscorrect.

7 _. EGLICK:Sincethewitnessistakinga 7 Q. So assumingthatyou'rean e::pertasecology

8 fewminutesto readit,why don'twe gooff therecord. 8 claims,isit accurateto saythatthisE::hibit173 to

9 (Discussionoffthe record.) 9 yourdepositionsetsout yourinecology'sviewe::pert

I0 A. Canyou restateyourquestion,please? I0 opinionon issuesrelatingtowetlandsand the third

ii Q. (BYe. EGLICK)Why don'twe havethe Ii runwayasa resultofa meetingwith_. Kelley?

12 reporterreaditback. 12 A. Thatiscorrect.

13 [Thereporterreadbarkas requested.) 13 Q. Couldyou lookat the thirdpageof E::hibit

14 A. Canyou defineposition? 14 173,andcouldyou readthattopparagraphon thepage

15 Q. (BY_. EGLICK)Whatdoyou thinkposition 15 intothe record,please?

16 means? 16 A. "I toldJim thatthereisan in-basin

17 A. I'm askingyou toclarifyfor mewhatyou 17 mitigationopportunityEcologyand EPA identifiedas

18 meanby myposition. 18 desirabletothe Port. The Porthas,todate,not

19 Q. I'm askingyouwhatyourunderstandingof the 19 consideredit. Thatis theheadwaterwetlandinthe

20 wordpositionis,and sinceI'maskingthequestions, 20 WalkerCreekbasin. Thereisanundeterminedamountof

21 I'daskyou toanswer. 21 fillthatcanbe removedfromthatwetland.Thismy

22 A. I'mlookingforclarificationon your 22 be a mitigationopportunitythe Portcanpurchaseto

23 questionrightnow. 23 raisetheirratioto 1 to i. If thePCHBasksme if

24 Q. You'resayingthatyou don'tknowwhatthe 24 the Portpursuedall in-basinmitigationopportunities,

25 wordpositionmeans? 25 I willhaveto sayno."
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1 Q. Was thisopportunitythatyou'redescribing l functionsfor two classesofwetlands,riverineand

2 hereeverincludedaspartof theport'splans? 2 depressional.

3 A. No. 3 Q. _e thereany aspectsof the port'svarious

4 Q. So ifthe PCHBaskedyou ifthe portpursued 4 proposalsrelatingto wetlandsfor theairportwhere J
5 allin-basinm/tigationopportunities,thenaccording 5 thatmethodwouldbe apt toapply,a-p-t?

6 to thismemo,you'regoingto haveto sayno; is that 6 A. Itcouldbe usedtoassessthefunctionsof

7 correct? 7 the riverineand thedepressionalwetlands.

8 A. That'scorrect. 8 Q. Sois thatanswerthena, yes,thereare

9 Q. And that'sstillthe casetoday;isn'tthat 9 aspectsof theportproposalswherethismethodwould

i0 correct? I0 be aptlyapplied?

ii A. Yes. ii A. Yes.

12 Q. Lookingdownon thispage,thethird 12 Q. Andwas itappliedtoyourknowledge?

13 paragraphdownyou referto anHGM-basedmethodfor 13 A. Tomy knowledge,it wasnot.

14 evaluatingwetlandfunction;isthatcorrect? 14 Q. And isthismemoto yourknowledgethereason

15 A. Yes. 15 --expressedtoyourknowledgethe reasonwhy not,

16 Q. Whatis theH_ method? 16 quote,becauseat the timethattheportconductedits

17 A. Itis theWashingtonstatewetlandfunction 17 studies,themethodwas not available?

18 assessmentmethod. 18 A. Thatiscorrect.

19 Q. Who cameupwiththatmethodif that'sthe 19 Q. Now,thismemowaswrittenin February2000;

20 correctscientificterm? 20 isthatcorrect?

21 A. The methodwas developedby a groupof 21 A. That'scorrect.

22 professionalsinthe northwest,and itwas -- the 22 Q. Andwhendid themethodbecomeavailable?

23 effortwas ledby ecology. 23 A. If I'mnot mistaken,itwasearlierin 2000

24 Q. And how isthatmethodused? 24 thatit waspublished.

25 A. Thatmethodisusedto assesswetland 25 Q. Do youknow-- areyou familiarwiththefact

31 32

1 thattheportwithdrewits 401applicationandthen 1 Q. And shesaysor you say,quote,theHGM-based
2 resubmittedit? 2 methodmentionedby Sarahwas justreleasedbyecology. J
3 A. Yes. 3 Itwas not availableatthe timethattheport

4 Q. _md thatoccurred,didn'tit, inthefallof 4 conducteditsstudies,sothe commentis irrelevant,

5 2000? 5 end quote. So was yourpointherestrictlyrelatedto

6 A. I believeso. 6 the timingbetweentheport'sstudiesand theHGM

7 Q. And thatwas afterthisE::hibit173was 7 methodsrelease--

8 written,wasn'tit? 8 A. Yes.

9 A. Yes. 9 Q. --whenyou usethe term"irrelevant"?

i0 Q. And was theresomepointatwhizhezology i0 A. Yes.

II consideredhavingthe portconductitsanalysis ii Q. Sootherthanthetimingissue,is theresome

12 pursuantto thisHGM methodafterFebruary2000? 12 otherquestionof relevancethatyoumeanttoconveyin
13 A. No. 13 thismemo?

14 O. Now,justso I understand,ifyou lookat 14 A. I believe--well,theporthad alsoalready

15 thisthirdparagraphagain,the commentthatyoumake 15 donea functionassessmentusinganothermethod,and

16 hereis,quote,the HgH-basedmethodmentionedby Sarah 16 theyalreadyissuedtheirreportfor the function

17 -- that'sSarahCook,isn'tit? 17 assessment.

18 A. Yes. 18 Q. That'sa timingissue,correct?

19 Q. And shewas someone-- a wetlandse::pertwho 19 A. They'dalreadyconductedtheirfunction

20 submittedcommentsonbehalfofAirportCommunities 20 assessment,so, yes,I guessit isa timingissue.

21 Coalition;is thatcorrect? 21 Q. Now,whenapplicationsweresubmittedto

22 A. Yes. 22 ecologyinotherareasor otherapplicationsthat

23 Q. So you'rereferringto a commentshemade;is 23 you'reawareof afterthisHGMmethodwasadoptedby

24 thatcorrect? 24 ecology,was thatthemethodthatecologyaskedto be

25 A. Yes. 25 usedin functionalassessments;HGM,thatis?
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1 A. No. 1 A. Or in innertidalareas.

2 Q. SowhatisH_ usedin,then? 2 Q. Wherethere's-- woulditbe accurateto say

3 A. It'susedfor largerprojects. 3 wherethere'ssomekindof interactionwithmarine

4 Q. Letme rewordthequestion,then. When 4 waters--
5 largerprojectscameinaftertheH(;Mmethodwas 5 A. Yes.

6 adopted,isthatthemethodthatecologyhadusedfor 6 Q. --saltwater?

7 determiningfunction? 7 A. Yes.

8 A. I don'tknowifwe'veusedityet on any 8 Q. Go ahead.

9 otherproject. 9 A. I'mtryingto recallyourquestion.

I0 O. Havelargerproieotsofthe sizeof the I0 Q. Well,the questionwaswhatnmkesita method

!I airportproject--whenyou saylargerproject,whatdo II thatecologyappliesto whatyou'vecalledlarger

12 youmean? 12 projects,and I thinkyou weree:;plaining.

13 A. I thinkofprojectsliketheAuburnracetrack 13 A. The methodwas intendedtobe a rapid

14 or largeroadprojects,someof theSoundTransit 14 assessmentmethod,but the realityis thatit'snot.

15 projectsthatarebeingconsidered,projectsrequiring 15 Itrequiresa lotof trainingtolearnhow touse it,

16 anindividual404permit. 16 andit takesa fairamountof timeto applyit.

17 Q. Now,whatisitabouttheHGMmethodthat 17 Q. Now,why doesit takea fairamountof time

18 makesitsomethingthatecologyappliestolarger 18 toapplyit?

19 projects? 19 A. Itwouldtakesomebodywho was newto the

20 A. Themethodappliestoprojectsfirstofall 20 methoda lotof time. I i_gine thatwithtime

21 wherewetlandimpactsareto thosetwoclassesof 21 somebodycouldbecomemoreadeptat usingit,but it's

22 wetlands.Theydon'tapplyto other--theydon't 22 nota rapidmethod.

23 applyto slopedwetlandsor to estrinewetlands. 23 Q. Now,why is itnot a rapidmethod?Doesit

24 Q. Estrinewetlandsmeansasif on thecoast 24 require,for example,moredatathanothermethods?

25 line,somethinglikethat? 25 A. Yes.

35 36
i Q. And is theresomethingwrongwithit i onbehalfof somedevelopersintheAuburnareawho

2 requiringmoredata? 2 wantedtouse theAuburnmitigationsiteas a
3 A. No. 3 stormwaterdetentionandtreatmentfacilityfor their

4 Q. So itrequiresa moredetailedlookat 4 planneddevelopments.

5 functions;isthatcorrect? 5 Q. Now,how did youhearaboutthat?

6 A. Yes. 6 A. I don'trecallspecificallywhenor fromwho,

7 Q. Couldyou lookat page4 ofthisE::hibit1737 7 but I may haveheardit likelyfromsomebodyat the

8 Do yousee I thinkit'sthethirdparagraphdown? It 8 port.

9 starts,"ItoldJim." _ Q. What'sthe_tter, ifanything,withusing

I0 A. Yes. i0 themitigationareafor stormwaterstorage?

ii Q. Couldyoureadthatintothe recordifyou ii A. Well,thatactuallyisthe questionthat

12 would? 12 startedtheten-yearwetlandsresearchprogramwas the

13 A. "ItoldJimwewillrestri:ttheuse ofthe 13 wholequestionof whenand ifwetlandsshouldor could

14 mitigationareasoitcan'tbe usedforoff-site 14 beusedforstormwaterdetentionandtreatment.

15 regionalstormwatercontrol.He saidtheBorte::pe:ts 15 Q. Well,letme -- it seemsas ifyou'retelling

16 thisrestriction.Myunderstandingisthereis 16 M_. Kelleythisisnot somethingthatyouwantto see

17 interestin theareatouse thesiteforregional 17 asa useof themitigationsite;is thatcorrect?

18 stormwaterstorage." 18 A. That'scorrect.

19 Q. Now,what'sthatabout? 19 Q. Sowhy didyou tellhim that?

20 A. Thisrefersto theAuburnwetlandmitigation 20 A. Well,I told_. Kelleythatwe weregoingto

21 site. 21 -- inour deliberationweweregoingto_ke itclear

22 Q. And you'resayingherethatthere'sinterest 22 thatthatmitigationsitewouldnot be availablefor

23 intheareatousefor regionalstormwater.What's 23 somebodyelseto useas a stormwaterdetentionand

24 thata referenceto? 24 treataentfacility.

25 A. I wasreferringto interestthatI had heard 25 Q. Actually,it doesn'tsaytreatmenthere,does
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1 it? Itjustsaysstorage,doesn'tit? 1 O. And therestis not forested;is thatright?

2 A. Itsaysstorage. 2 A. The restwillbe scrub,shrub,andemergent

3 Q. Sowhat'sthematterwith--why would 3 and someopenwater.
4 ecologyinsiston not allowingthemitigationsiteto 4 Q. Is the stormwaterstoragea problemin some "

5 beusedfor stormwaterstorage?What'sthethinking 5 way for the nonforestedwetlandaswell?

6 behindthat? 6 A. Yes.

7 A. The thinking--well,we havefoundthat 7 Q. Why?

8 wetlandsthatarebeingusedtomeetdetentionneeds, 8 A. Thereare specificlifecyclerequirements

9 thestoragefunctionof thosewetlandsis being 9 thata lotof specieshavethatcan-- thatare

10 ma:zimizedtomeetthe needsof the development,and I0 affectedwhenwetlandsare usedforstormwatercontrol.

ii oftentimesthatpracticeresultsindegradationofthe ii Therearewaterqualityeffects.Butprobablymost

12 wetlandsystem. 12 importantlyisthatunderstateand federallaw,

13 Q. Whatdo youmeanby degradationofthe 13 wetlandsas watersofthe stateare notto beusedas

14 wetlandsystem? 14 waterpollutioncontrolfacilities,sothere'sa legal

15 A. If youtakea forestedwetland,for example, 15 questionas well.

16 andyoubuildanoutletstructureor youimpoundthat 16 MS.HARCHIORO:Why don'twe takea break.

17 forestedwetlandand use itas a bathtubfor 17 HR. EGLICK:Sure.

18 stormwater,youcan andoftenwillkillthetreesin 18 (Recesstaken.)

19 thewetland. 19 (Depositionkhibit No. 174 wasmarkedfor

20 Q. IstheAuburnmitigationsiteforested? 20 identification.)

21 A. Portionsofthatsiteare designedto be 21 Q. (BYMR. EGLICK)Showingyouwhathasbeen

22 forested,yes. 22 markedas _zhibit174to yourdeposition,

23 Q. Whatpercentage? 23 _. Stockdale.Doyou recognizeit?

24 A. OffhandI don'trecall,but it's30 to50 24 A. Thislooksfamiliar.

25 percentperhaps. 25 Q. Whatis it?

39 40
1 A. Itisa colormap of thewestsideof the 1 itwas up in thisgeneralarea.

2 airport,thenorthendof theairport,primarilythe 2 Q. Why don'tyou indicatethatgeneralarea. J
3 MillerCreekdrainagelabeledwetlandand stream 3 A. (Writing).Again,I couldbe wrong.

4 impactsintheMillerCreekbasin. 4 Q. Any otherareaswhereyouobserved

5 Q. Can you showme onhereareasthatyou 5 constructionworkorwhereyouobservedany other

6 observedat yourlastsitevisit? WhatI coulddo is 6 particularplaceyouobservedonyoursitevisit?

7 giveyoua redpen,ormaybea bluepen wouldbe better 7 We'retalkingaboutthe lastone inJuneof 2001;is

8 withwhichtomarkthem. How wouldthatbe? 8 thatcorrect?

9 A. Sowhatwe lookedat orwherewewere? 9 A. That'scorrect.Again,I wouldbe guessing

i0 Q. Allof the above. I0 where-- you know,wherealongthisarea.

ii A. I believethisgeneralareaiswherethe ii Q. It lookslikeyou'repointingtoplacessouth

12 traileris. 12 of whereyoujustcircledand saidgeneralembankment.
13 Q. Why don'tyoumarkthatandwritetheword 13 A. That'scorrect.

14 "trailer"if youwould. You'redoingthis,areyou 14 Q. You'resayingthere'ssomeotherareasthere,

15 not,inbluepen? 15 butyou'renot e::actlysurewhere?

16 A. Bluepen. 16 A. That'scorrect.

17 Q. Maybeput yourinitialsontheresowe'll 17 Q. But it'ssomewhereinthe areaof the-- I

18 knowyouwrotethaton thereratherthanthemap maker. 18 guessthereare a coupleof stubsthatgoout to the

19 Thereyou go. 19 eastas you'relookingatthemap,and you'resaying
20 A. (Writing).I do notrecallwherethe 20 it'ssomewherein the areaof thosetwo stubsbelow

21 stormwaterpondisthatwe lookedat. I mean,I'dbe 21 whereyoumarkedgeneralembankmentfillarea;is that

22 guessingin tryingon thismap whereitwas. 22 correct?

23 Q. Whataboutthe embankmentworkthatyou 23 A. I'moffhere. Thisisn'tthethirdrunway.

24 referredto? 24 Thisis12thAvenuerighthere;isthatcorrect?Is

25 A. Well,again,I wouldbe guessing.I believe 25 thisthe secondrunwayhereor isthisthe second
"t=
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i runway?See,that'swhy l'mhavinga hardtimewith I it.

2 thismp. Unfortunatelythosefeaturesaren'tnotedon 2 A. (Writing).

3 themp. 3 Q. We'llcomebackto that. Couldyou takea

4 Q. Haveyoulookedatthe keyat thebottom? 4 lookat page-- we'rebacktoyourdeclarationby the

5 A. No. So thatwouldindicatethattheorange 5 way,whichis khibit 172. Couldyou takea lookat

6 coloris thethirdrunwayenlbankment. 6 page7,paragraph-- actually,page6,paragraph15?

7 Q. Well,letme askyou anotherquestion,and 7 Do yousee that?

8 mybe you can ina breaktry toorientyourselfon this 8 A. Yes.

9 and I'llcomebackto it. I don'twantto testifyfor 9 Q. I noticeyourfirstsentenceheresaysthat

i0 you asto wherethingsarelocated,but I'llcertainly I0 "ecologyrecognizesthatpublicinfrastructureprojects

II giveyoua chanceto takea lookat itand I can ask II my requirea uniqueblendof naturalresource

12 you somemorequestionsaboutit. Youwerereferring 12 mitigationstrategies."Do you seethat?

13 to WalkerCreekheadlandsbefore,wereyou not? 13 A. Yes.

14 A. Headlands? 14 Q. hd thenlookoverif youwouldonpage7 of

15 Q. Headwaterwetlandsor somethinglikethat. 15. yourdeclaration,paragraph16. You'velistedhere,

16 A. Canyou tellmewhereI referredto that? 16 haven'tyou,someobjectivesthatecologyset outin

17 Q. ThatistheheadwaterwetlandintheWalker 17 1998withregardto itsreviewofthe thirdrunway

18 Creekbasin. 18 project?

19 A. Okay. 19 A. Yes.

20 Q. Isthatsomethingyou canshowus itsgeneral 20 Q. hd see the secondbulleteditemthere?

21 location? 21 A. Yes.

22 A. Yes. That'swetland44a. 22 Q. Couldyoureadthatintothe record,please?

23 Q. And canyoucirclethatfor us? 23 A. It says,"Ecologyhasthe responsibilityto

24 A. (Drawing}. 24 protect,mitigatefor,and restorethewaterquality,

25 Q. Andmaybe--thankyou-- put yourlabelon 25 hydrology,food-chainsupportfunctions,and aesthetics

43 44

1 of theMillerCreekand DesMoinesCreekbasins,and 1 A. No.

2 relatedsub-basinsinandaroundSeaTacAirportfrom 2 Q. So if youcouldlookbackatpage6,

3 impactsassociatedwiththeThirdRunway/MasterPlan 3 paragraph15,whereyou'resaying,"Ecologyrecognizes

4 Improvementproject." 4 thatpublicinfrastructureprojectsmay require"and so

5 Q. _md couldyoureadthene::tbulleteditemas 5 on.

6 well,please? 6 A. Uh-huh.

7 A. "Ecology'sresponsibilitiesare linkedto 7 Q. Let'stalkaboutthatfora moment.What'sa

8 insurethe protectionof allbeneficialusesin 8 publicinfrastructureproject?

9 receivingwatersincludingwaterquality,water = A. A publicinfrastructureprojectwouldinclude

i0 quantityand fish." i0 an airportor an essentialpublicfacilitylikea

ii Q. Now,thoseare-- ifyou know,thoseare II highway,perhapsa wastewatertreatmentplant.

12 basedonthe statewater_ality standards,aren't 12 Q. ;mdare youbasingthaton a definitionor is

13 they,thatecologyissupposedto enforceunderthe 401 !3 thata termyou cameup withyourselffor your

14 progr_? 14 declaration?

15 A. Yes. 15 A. No. I believetheGrowth_nagementAct

16 Q. Istherea statewaterqualitystandardthat 16 defineswhatanessentialpublicfacilityis.

17 providessomedifferentapproachforpublic 17 Q. Well,I'maskingyouaboutyourdefinitionof

18 infrastructureprojects? 18 publicinfrastructureproject.Didyou comeup with

19 A. Istherea waterqualitystandard? 19 the definitionofpublicinfrastructureprojecton your

20 Q. Istherea statewaterqualitystandardthat 20 own oris theresomeregulationsomeplacethatdefines

21 providesa differentapproachforpublicinfrastructure 21 publicinfrastructureprojectforyou?

22 projects? 22 A. No. PerhapsI shouldhaveusedessential

23 _. PFJkRCE:Objection;callsfora legal 23 publicfacilityinsteadofpublicinfrastructure

24 conclusion. 24 projecttobe moreclear.

25 Q. (BYMR. EGLICK)To yourknowledge. 25 Q. So thenpublicinfrastructureprojectisnot
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1 somethingthatyou'reawareis definedanywhereinany 1 earliertestimony.

2 particularway? 2 Q. {BYMR. EGLICK)Well,if itmischaracterizes

3 A. No. Not thatI'mawareof. 3 it,Mr. Stockdale,you can correctme rightnow.

4 Q. Is theresomethingthat-- letme startover. 4 A. I'm tryingto follow-- couldyouplease J

5 A publicinfrastructureprojectis thenone 5 restateyourquestion?

6 sponsored,forexample,by a government;is that 6 MR. EGLICK:Couldyou readthequestion?

7 correct? 7 (Thereporterreadbackas requested.)

8 A. Yes. 8 A. Well,statelaw directsus toconsider

9 Q. Is thissentence,thisfirstsentenceof 9 infrastructureprojectsand toapproachthe mtigation

I0 paragraph15of yourdeclaration,sayingthatthings i0 strategydifferentlythanwe normallydo.

Ii thatwouldnot beacceptablefor a privatelysponsored ii Q. (BYMR. EGLICK)So ifthere'sa mitigation

12 projectareacceptablefor a publiclysponsored 12 strategythatdoesn'tmeet thestandardsof the state

13 project? 13 waterqualitystandards,you can adoptitif it'sa

14 A. StatelawRCW 90.74saysthat. 14 publicinfrastructureproject?

15 Q. Soyouranswertothatquestionisyes? 15 _. MARCHIORO:Objection;callsfor a legal
16 A. Yes. 16 conclusion.

17 Q. _d yourauthorityfor it isstatelaw 90.74? 17 Q. (BYMR. EGLICK)Was it yourunderstanding

18 A. Correct. 18 thatifa mtigationstrategywas authorized,for

19 Q. Soyourtestimonyisthatinpreparingthis 19 e2ample,under90.74-- I assumeyou'refamiliarwith

20 declarationanddescribingthe waythatyou lookedat 20 90.74,aren'tyou? You citeit in yourdeclaration,

21 thethirdrunwayproject,it madea differencethat 21 don'tyou?

22 thiswasa publicinfrastructureprojectintermsof 22 A. Yes.

23 theevaluationof whetherstatewaterqualitystandards 23 Q. You'reveryfamiliarwith it,aren'tyou?

24 weremet? 24 A. Yes.

25 _. PE_RCE:Objection;mischaracterizesthe 25 Q. So thisis not Greektoyou in tarmsof

47 48
1 understandingwhatwe'rereferringtowhenwe sayRCW i Q. Regardlessofwhetherthe project's

2 90.74;isthatcorrect? 2 mitigationco, lieswithRCW 90.74;isn'tthatcorrect? iJ
3 A. That'scorrect. 3 A. That'scorrect.

4 Q. SowhenyouwereapplyingRCW 90.74in your 4 Q. Let'slookatpage 8 of yourdeclaration,

5 reviewof thethirdrunwayproject,was it your 5 paragraph18. You'vegot this-- whatwouldyoucall

6 understandingthat90.74in anyway loweredthebar -- 6 this? A matri2?A chart?

7 do youunderstandwhatI meanby loweredthebar? 7 A. Yes.

8 A. Yes. 8 Q. Whichwouldyoucall it?

9 Q. -- onwhetherwaterqualitystandardswere 9 A. A table.

i0 metby a publicinfrastructureproject? i0 Q. We'vegot thistableentitledCompensatory

II A. RCW 90.74doesnot lowerthebar onwhat ii Mitigation.Do you see that?

12 standardsprojectsneedtomeet. 12 A. Yes.

13 Q. Sowhateverthe uniquemitigationisor is 13 Q. And for in-basinmitigation,you'vegota

14 not fora publicinfrastructureproject--that'syour 14 numberof valueslistedunderfivecategories.Do you

15 term-- thatmitigationstillif youwillcutthe 15 see that?

16 mustardunderthe statewaterqualitystandardsjust 16 A. Yes.

17 likeany otherproject;isthatcorrect? 17 Q. Fora totalof 102.27acres;isthatright?
18 A. That'scorrect. 18 A. That'scorrect.

19 Q. _d ifa proposalispermitted-- a 19 Q. Now,I justwantto go overthesenumbersand

20 mitigationproposalispermittedunder90.74but 20 understandwhattheymean toyou. Wetlandcreation,

21 doesn'tmeetthestatewaterqualitystandardsin terms 21 there'sa zerofor in-basinmitigation;is thatright?

22 ofwhatitaccomplishes,thenthat'snot anacceptable 22 A. That'scorrect.

23 proposal;isn'tthatcorrect? 23 Q. So thatmeansnowetlandsarebeingcreated

24 A. Ifa projectdoesn'tmeetwaterquality 24 in the in-basinarea;isthatright?

25 standards,we aren'tableto certifyit. 25 A. That'scorrect.
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1 Q. Now,therearewetlandsbeingcreatedin 1 thatpartof the formerwetlandisbeingrestored,and

2 Auburn,aren'tthere? 2 therearealso -- theVaccaFarmwetlandorformer

3 A. Yes. 3 wetland,thedrainedwetland,isbeingrestored.The

4 Q. Sowhy aren'ttheycountedhere? 4 draintilesarebeingremoved.I believethat'sthe

5 A. Theyarebeingcountedhere. 5 primarylocationsof thatacreage.

6 Q. Well,not underin-basin,arethey? 6 Q. Of the 6.6acres?

7 A. They'rebeingcountedin theout-of-basin 7 A. That'sright.

8 mitigation. 8 Q. Now,sowouldthis6.6 -- isthatthekindof

9 Q. And what'sthedifference? 9 thingyouweretalkingaboutdoingat theWalkerCreek

I0 A. The differenceis thattheAuburnsiteis not i0 head-- whatwas thattermagain?

II intheMillerCreekor the DesMoinesCreekbasin, ii A. The WalkerCreekheadwaterwetland.

12 Q. So it'snot inthe impactedbasins;isthat 12 Q. Headwaterwetland. Isthatthe samekindof

13 correct? 13 thingyouweretalkingaboutdoingthere?

14 A. Correct. 14 A. If the-- I haven'tdonean assessmentof

15 Q. Now,youhaveunderwetlandrestorationhere 15 whatispossiblethere,but thereisan areatherethat

16 6.6 acresfor in-basinmitigation;isthatcorrect? 16 is fillin thewetland,soif thatfillisremovedand

17 A. Correct. 17 thehydrologyinthe soilsare restored,thenthat

18 Q. Now,whatisthat-- firstofall,what's 18 wouldqualifyaswetlandrestoration.

19 beingdoneby theportfor the6.6 acresofcredit? 19 Q. _d thenyou haveherewetlandenhancement,

20 A. Of restoration? 20 21.46;is thatright?

21 Q. Yes. 21 A. That'scorrect.

22 A. I believeallof thatisat theVaccaFarm 22 Q. What'senhancement,wetlandenhancement?

23 areawhereinpartsomefillisbeingremovedfrompart 23 A. Enhancementis a mitigationactivitywherean

24 of the VaccaFarmpropertythatis eastor sortof 24 e::istingwetlandis -- I don'twanttouse theword

25 southeastof thecurrentalignmentofthe creek,so 25 restored,becauseI'mgoingtoconfuseyou -- the

51 52
1 e::istingwetlandisimprovedifyouwill. The 1 qualitywetlandsare incorporatedintothemitigation

2 differencebetweenwetlandrestorationandwetland 2 package,and insomecircumstances,we givemitigation

3 enhancementprimarilyiswhereyou'rerestoringan area 3 creditfor thatat a reducedratio.

4 thatoncewas a wetlandversuswetlandenhancementis 4 Q. Letme understandsomethinghere. Wetlands

5 wheretheactivityistakingplacein ane_isting 5 areprotectedunderbothstateand federallaw,aren't

6 wetland. 6 they?

7 Q. Sowhatis-- this21.46youcitehere,what 7 A. Yes.

8 is-- whatactivitiesarebeingcountedaswetland 8 Q. Andparticularlyifit'sa significant

9 enhancementto get tothis21.46value? 9 wetland,you'rereallynotallowedto goin andalter

I0 A. Well,for e:_ample,partofthe fairwaysat I0 or destroyitanyway,are you?

ii thegolfcoursearecurrentlywetland,but they're Ii A. Inmostcircumstances,yes.

12 highlydegradedwetland,andthefairwayis being 12 Q. But this-- I'musingyournuzzlersfor a

13 decommissionedor returnedbackto a morenaturally 13 moment,andwe may haveto talkaboutthatlater,but

14 vegetatedplantcommunity,soin thoseareas,the plant 14 yourcharthereis sayingthe portis getting

15 communitiesare beingrestored. 15 recognitionifyouwillof 23.55acres for preserving

16 Q. In ane;:istingwetland? 16 thatwhichmustbe preservedanyway?Am I

17 A. In ane::istingwetland. 17 understandingwhatyou'resaying?

18 Q. _d thenyou'vegota categoryof23.55 18 A. Now,whenyou talkaboutgettingcredit,you

19 wetlandpreservation. 19 havetodropdownto the lastrow inthetablewhen

20 A. That'scorrect. 20 lookingat mitigationcredit.It'sreallya smallpart

21 Q. Now,what'sthatmean? Not23.55. What's 21 of theoverallmitigationpackage.

22 wetlandpreservationmean? 22 Q. Well,whateverpartit is, ismy

23 A. Wetlandpreservationismitigationcredit 23 understandingthatI conveyedto youinmy question

24 thatisgivenfora projectwhenaspartof the 24 correctas towhat'soccurring?

25 mitigationpackagewetlandsare--e:cistinghigh 25 A. That'scorrect.
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1 O. Kindof like--nevermind. Strikethat. 1 that'sreferredto inthe 23 acreshas beensetaside

2 Thenyou'vegot a numberherethatsays 2 in thatway?

3 uplandbufferenhancement.Do yousee that? 3 A. Has beensetasidecurrently?

4 A. Yes. 4 Q. Yeah. _ partof the 401. )
5 Q. By theway,are yousureall that21.46that 5 A. I believethatithas been,yes.

6 you'resayingiswetlandenhancement-- are yousure 6 Q. _d that'salreadyoccurred.Isthatyour

7 noneof that'sin theuplandseither? 7 testimony?

8 A. As faras I know,thatacreageincludes 8 A. I don'tbelieveit has occurred.It'spart

9 wetlandsthathavebeendelineatedandverifiedas 9 of themtigationpackagethat'sbeencormittedto.

i0 wetlands, i0 Q. But atthe timeof the issuanceofthe 401,

ii Q. Whereare the23 acreslocatedthatwe talked II had itoccurredor not?

12 aboutaswetlandpreservation?Doyou knowthat? 12 A. No.

13 A. I believemostofthatacreageisin theDes 13 Q. _d has it occurredsince?

14 MoinesCreekbasin. 14 A. Noneof thishas occurred.

15 Q. Do you knowwhere? 15 Q. I understandconstructionhasn'toccurred

16 A. I believeit'sintheborrowsiteareas. 16 becausethere'sa stayamongotherthingsorshouldn't

17 Q. Do youknowwhatfutureplanstheporthas 17 haveoccurred,I guesswouldbe a betterway of putting

18 for thatareathatyou'rereferringto? 18 it. Wouldyouagreewiththat?

19 A. No, I don't. 19 A. Right.

20 Q. Sowhat'sthemechanismforpreservingthis 20 Q. Butwithregardto the requirementfor

21 areaintothe future? 21 preservationand themechanismthatyou'resayingis

22 A. The mechanismisthattheareaisset aside 22 goingtomakethatso, it'syourtestimonythatthat

23 inthe conservationeasementorwitha deed 23 has not yetoccurred;isthatcorrect?

24 restriction. 24 A. As faras I know,no.

25 Q. _d doyou knowwhethertheentirearea 25 Q. Lookingbackat uplandbufferenhancement.

55 56
1 What'supland?Whatdoesthatmean? 1 wasdeterminedto be requiredfor thisprojectwas at

2 A. Notwetland. 2 theVaccaFarm,we wouldhaverequireda bufferaround ..J
3 Q. _mdwhat'sbuffer? 3 theVaccaFarmwetland.Thatwouldhavebeenthe

4 A. Well,bufferis definedas a protectedzone 4 buffer.

5 adjacentinthiscasetoa wetlandorstreamoomple::. 5 Q. Isthereany distinctionbetweenrequiringa

6 Q. And what'senhancementagain? 6 bufferandrequiringbufferenhancement?

7 A. Intermsof uplandbufferenhancement? 7 A. Yes.

8 Q. Yeah. 8 Q. What'sthe distinction?

9 A. Inthiscase,thereisa hundred-footbuffer = A. Well,the distinctionsarenumerous,and they

I0 on eithersideofMillerCreekthatwillbe enhancedor i0 dependon the site-specificsituation.

ii revegetatedandprotectedasa bufferforMillerCreek. ii Q. Isit yourtestimony,then,thatwhena

12 Q. So thebufferis requiredinanyevent,is it 12 bufferisrequired,it'stypicallywithoutregardto
13 not? 13 the conditionthatthe bufferwillbe leftin?

14 A. We dorequirebuffersonwetlandmitigation 14 A. Thatdependson a specificsituation.

15 sites. 15 Q. Well,isit yourtestimonythatinsome

16 Q. So itwouldhavebeenrequiredregardlessof 16 situationswhena bufferis required,partof the

17 theenhancement?Thebufferwas alreadya requirement; 17 requirementof the bufferitselfis a specific
18 isthatcorrect? 18 conditionthatthe bufferwillbe leftin?

19 A. No. 19 A. Yes.

20 Q. In otherwords,consistentwithstatewater 20 Q. Inthiscase,if I'munderstandingcorrectly,

21 qualitystandards,ecologywouldhaveissueda 401 21 the ideaof the bufferhasbeenseparatedfromthe idea

22 withoutrequiringbuffersinthatlocation? 22 of whatitsconditionwillbe; is thatcorrect?

23 A. Dependingon whatthe activityis,wemay or 23 A. I'mnot sureI followthatquestion.

24 may not haverequired--well,for e::ample,if the 24 Q. _d maybeI'm notfollowingthetheoryof

25 impact-- iftheonlywetlandmitigationactivitythat 25 wetlandshere,but letme try to ask itanotherway.

Mary L. Green, CCR, RPR * Yamaguchi, Obien&Mangio .._
206-6224875 * m.marygreen@vedzon.net

AR 028869



Case Compress ERIK STOCKDALE January 23, 2002
57 58

1 Uplandbufferenhancement,whichisgetting50.66acres 1 O. Letmetryitanotherway. Ifyoudidnot

2 allocatedtoitonyourtablehere--doyouseethat? 2 havethecategoryherethatsaiduplandbuffer

3 A. Yes. 3 enhancement,isthereanyothercategoryinthistable4 Q. Thatissayingwehaveabufferthatwe've 4 thatincludesarequirementthatbuffersthemselves

5 alreadysaidmustexist,andnowwe'regoingtorequire 5 e::ist?

6 thatenhancementofthatbufferoccurandthengive 6 A. I guessI'm--letmegiveyouanother

7 somelevelofcreditforthat;isthatcorrect? 7 example.AtthePaineFieldwetlandmitigationbankin

8 A. Yousaidthatwe'vealreadydeterminedthat 8 Everett,thereistwo--

9 ithastoexist? 9 Q. I thinkI'dratheryouanswermyquestion.

10 Q. Thatabufferhastoe::ist,andnowwe, lO k. Okay.

ii ecology,aresayingwe'regoingtogivesomelevelof 11 MR.EGLICK:Ifyoucouldreadbackthe

12 creditforenhancementofthebuffer;isthatcorrect? 12 question,please.

13 A. We'regivingcreditforabufferthatis200 13 (Thereporterreadbackasrequested.)

14 feetwide,soit's100feetoneachsideofthecreek, 14 Q. (BYMR.EGLICK)AndthetableI'mreferring

15 andthatbufferisbeingrevegetated. 15 toisthistableparagra_18,page8ofyour

16 Q. Doestheuplandbufferenhancementcategory 16 declaration,whichIthinkit'sobviouslybasedon.

17 includeboththerequirementforthebufferandthe 17 A. Soifwedidn'tcallituplandbuffer

18 enhancementwithvegetationorwhateveryouputina 18 enhancement,wherewouldwe accountfor50.66acres?

19 buffer,oristheuplandbufferenhancementcategory 19 Q. Well,I guessmyquestionis,isn'tbuffer

20 heresimplyreferringtowhatyoudotothebuffer 20 requiredanyway?

21 after}_u'vere_aireditsestablishment? 21 A. Itdependsonwhereandhowmuch.Again,

22 A. Theacreage--the50.66acresthat 22 whenIgaveyoutheVaccaFarmexample,ifthiswasthe

23 translatesintolJ.31mitigationcreditsincludesthe Z3 onlyareawherethemitigationactivitywasoccurring,

24 entireareathat'sbeingprovidedinaprotected 24 wewouldrequirea bufferbeplacedaroundthat
25 buffer. 25 wetland.That'snotthecaseinthissituation.

59 60
1 HR.EGLICK:Couldyoureadbackthatanswer, i andthatareaisbeingrevegetatedintoa scrub/shrub

2 please? 2 community,Ibelieve.Thebulkheadthatformsmuchof

3 IThereporterreadbackasrequested.} 3 theshorelineonthelakeisbeingkn_zkedout,andthe

4 Q. (BYMR.EGLICK)Whatbufferwouldyourequire 4 shorelineisbeingmademorenaturalifyouwill.So

5 aroundtheVaccaFarminthee::ampleyoujustgave? 5 it'sessentiallygrowinga bufferwherethereisn'tone
6 A. ThereisabufferaroundVacceFarmandLore 6 now.

7 Lakethat'sbeingrequiredaspartofthisproject. 7 Q. Andwouldthatbethesamekindofactivity

8 O. Andwhatisthat? 8 that'sreferredtoinuplandbufferenhancementforthe
9 A. It'svariable.OnLoreLake,Ithinkwhat's 9 whole50acres?

I0 beingprovidedis25feet.I thinkthere'sroomfor i0 A. Generally.Thenaturalresourcemitigation

ii about60feetbetweenDesMoinesMemorialDriveand ii planhasquiteabitofnarrativeofwhatthebuffer

12 VaccaFarm. 12 enhancemententails.Itshowsspecies.Itsortofhas

13 Q. Andisthereanybufferenhancement 13 a templatefortheplantingplanandsoforth.

14 associatedwiththat? 14 Q. Soisitlargelyaplantingplan?

15 A. Yes. 15 A. It'slargelya plantingplan.Italso

26 Q. Andisthatbufferenhancementincluded 16 includescontrolofinvasivespecieslikeprimarily

17 anywhereinthistableonparagraph18,page8ofyour 17 blackberryandreedcanarygrass,Japaneseknotweed

18 declaration? 18 whereitez:ists.Alongthecreekitincludesremoval

19 A. I thinkitis,yes. 19 ofnonnativemateriallikerebarandconcreteandjust

20 Q. Where? 20 garbagethatwetypicallyfindinurbanstreams.

21 k. I thinkit'sincludedinthe50.66. 21 Q. Anythingelse?

22 Q. Andwhatistheenhancementthat'sincluded? 22 A. Well,theideaistogrowbackamultistory
23 Whatdoesitconsistof? Z3 ripariancorridor.

24 A. Well,onLoreLake,thereisa shelfifyou 24 Q. Andwhatcredit,then,isgiventhatinthis

25 willofflatground.It'sabout25to30feetwide, 25 table,thatplanyou'vejustdescribed?
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1 A. The creditisone tofive,sothere'sa i to 1 landscape,and so forth,but generallyspeaking,we say

2 5 discount,so there'sfiveacresof riparianbuffer 2 thatwetlandscan -- theyprovidewaterstorageareas

3 reestablishment,and it isgivenone acrecredit. 3 if they'reconnectedto surfaceflow. Theyprovidea

4 Q. And whatpercentifyou knowof thein-basin 4 tremendousamountofprimaryproductivity,so they J
5 mitigationis actualwetlandcreation? 5 supporta productivefoodweb thatthensupportsa wide

6 A. Whatpercent? 6 varietyof species.Somewetlands_provewater

7 Q. Yes. 7 quality.Theyplayan i_ortant rolein therolein

8 A. There'szeropercentin-basincreation. 8 nutrientsin aquaticsystems.

9 Q. Andwhatpercentiswetlandrestoration? 9 Q. And are theresomefunctionsthatare

i0 A. By acreageorby credit? i0 consideredhigherthanothersin ter_ ofwetlands?

ii Q. By acreage. Ii A. Higher?Well,thatwouldbe a value

12 A. Well,I wouldprobablyask youfor a 12 judgment.

13 calculator,but it'sabouti0percent,I believe. 13 Q. Well,do wetlandscientistsmakethose

14 Q. Whatismeantby wetlandfunction? 14 judgments?

15 A. Wetlandfunctionsarethe physical,chemical, 15 A. We makethemall thetime.

16 and biological-- letme backtrack.Wetlandfunctions 16 Q. And what'sa higherfunctioningwetland

17 are whatwetlandsdo on the landscapeas comparedto 17 typifiedby functionally?

18 wetlandvalues.You oftenheara term"wetland 18 A. Well,whenyou say a higherfunctioning,do

19 functionsand values,"and it'simportantto separate 19 you saythat-- I wantto makesureI understand.

20 those. 20 Thereare differentlevelsat whichwetlandswill

21 Q. Isthereanythingwithregardto --well, 21 providethesefunctions.Is thatwhatyoumeanby

22 what'syourunderstandingofwhatfunctionis as 22 higherfunctioning?

23 opposedto value? 23 Q. Is therea hierarchyof functions?

24 A. Well,wetlandfunctionsvaryonthe landscape 24 A. In termsof our preference?

25 dependingon thetypeofwetland,theirpositionon the 25 Q. Yes.

63 64

1 A. It dependsonwho you talkto. 1 Q. Yes.

2 Q. Well,I thinktodayI'mtalkingto you, 2 A. In theMillerCreekbasin? 2
3 _. Stockdale. 3 Q. Well,let'sstartinthe generalandwe'll

4 A. Okay. All right. 4 moveto the specific.

5 Q. Fore:lample-- 5 A. Wetlandsprovidefunctions.That'swhatthey

6 A. It'sanimportantclarification,becauseit 6 do. Wehavean assessmentmethodthathelpsus

7 dependsonwho you'retalkingabout,okay? Flood 7 determinethelevelatwhichthosefunctionsare

8 storageis a functionthatasa societyandas 8 provided.Thereare severalmethodsthattryto

9 governmentagenciesthatwevaluebecauseit'swhat 9 addressthat.

I0 wetlandsdo,but the landownerthatownsthatwetland i0 Q. Well,I don'tthinkI was askingyou the

ii may not personallyvaluethatfunction, ii assessmentmethod.MaybeI shouldaskyou another

12 Q. Butyou'renotansweringmy question.I 12 question.You'resittinghereand you'resupposedto

13 thinkI didclarifyit. I'mnot askingyouto speak 13 be ecology'swetlande;:pert.In yourunderstanding,is

14 forthe landowner,and I'mnotaskingyouto speakfor 14 the highestfunctionthata wetlandcan provide

15 localgovernmentsor anythingof thatsort. I'masking 15 stormwaterstorage?

16 you as ErikStookdale,who'sbeenpresentedheretoday 16 A. No. You'reaskingme a valuejudgment.The

17 by ecologyas ecology's--you'relisted-- I assume 17 questionthatwe'rechargedwithevaluating-- yeah,

18 you knowthis--as ecology'swetlande::pert.You know 18 it'simportanttodistinguishbetweenwetlandfunctions

19 that,don'tyou? 19 andwetlandvalues,and whatyou'reaskingme is to

20 A. Yes. 20 makea judgmentofbothat the sametime,and I can't

21 Q. So hereyouare,andI'maskingyou toput 21 do that.

22 yourselfinyourshoes,notin someoneelse'sshoes, 22 Q. Isa wetlandthatfunctionsprimarilyas a

23 and answerthequestion. 23 stormwaterstoragefacilitya wetlandthatis

24 A. And thequestionisis therea hierarchyof 24 functioningat itshighestpossiblelevel?

25 wetlandfunctions? 25 A. I wouldneedmore informationin termsof the
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1 landscapepositiontobe ableto answerthat. 1 term?

2 Q. Didyoumake suchananalysiswithregardto 2 A. Oh, I knowwhatitmeans,but I'mtryingto

3 thewetlandsand theproposedwetlandplanforthe Port 3 understand-- I triedto understandwhatwouldhappen

4 ofSeattlethirdrunwayproject? 4 intheHillerCreekbufferwhenthehomeswereremoved
5 A. Did I do a functionassessment? 5 withinthe bufferarea. Isthat--

6 Q. Yes. 6 Q. I thinkmy questionwas didyou do a

7 A. No. The applicantdidthe function 7 quantification?

8 assessment. 8 A. I did a qualification.

9 Q. I understandthe applicantdidone. I'm 9 Q. So is youranswernoto thequestionof

10 askingwhetheryou did. i0 whetheryou dida -- letme finish,becauseotherwise

Ii A. No. ii the reporterwon'tget it.

12 Q. Basedon thefunctionalassessmentthatyou 12 A. Sorry.

13 reviewed,arethe --strikethat. 13 Q. The answeris no, then,to thequestionof

14 So youdidn'tdo anyindependentassessment 14 whetheryou dida quantification;isthatcorrect?

15 ofwetlandfunctionsundertheport'sthirdrunway 15 A. That'scorrect.

16 application? 16 Q. What'sTRACON?

17 A. No. 17 A. TRACONisan FAA projectthatisbeing

18 Q. Didyoudo anyquantificationofwhateffect 18 proposedfor the-- in thebuy-outarea.

19 removalof anthropogenicactivitiesor influenceswould 19 Q. Whatdo you meaninthebuy-outarea? You

20 haveat thePortof Seattlethirdrunwaysite? 20 mean inthe thirdrunwayprojectsite,right?

21 A. I'mtryingtounderstandwhatyoumeanby 21 A. Yes.

22 anthropogenic. 22 Q. ;mdwhatdoestheprojectto yourknowledge

23 Q. Well,it'sa termthatKatieWalterused 23 consistof?

24 quitea bit inher deposition,so I assumedthatwas 24 A. Whatdoes itconsistof?

25 wetlandscientistspeak.You'renotfamiliarwiththe 25 Q. Yeah.

67 68
1 A. Itis a buildingandaccessory--perhaps 1 A. No.

2 someaccessorystructureslikeradarfacilitiesor 2 Q. I guessdoesthe FAAand itsemployeescount

3 radiotowersandparkingarea. 3 as anthropogensor whateverthecorrectwordwouldbe?

4 Q. How biga building? 4 You'relaughing,to itmustnotbe thecorrectword.

5 A. I don'tknow. 5 A. _throps. Do they_alify as anthropogenic?

6 Q. No idea? 6 Q. Yeah.

7 A. (Shakinghead). 7 A. Well,somethingthatisanthropogenicwould

8 Q. Didyoueverinquire? @ includesomethingthatis relatedtohumn activity.

9 A. No. & Q. So the TRACC,N unlessthey'reusingnonhumans

i0 Q. Doyou knowhowmanyaccessorystructures? i0 wouldcount,then,wouldn'tit?

ii A. No. Ii A. Yeah. I believeso.

12 Q. Howbig? !2 Q. And the FAA isgoingtohaveemployeesthere

13 A. No. 13 and soforthas faras you know,right?

14 Q. Samequestionforthe radarfacilities.What 14 A. As far as-- yes.

15 doyou knowaboutthem? 15 Q. And whenyou'rebuildinga buildingand a

16 A. I don'tknow. 16 parkinglotand radioand radarandthethingsyou

17 Q. You saidparking? 17 described,doesthatcountas urbantypedevelopment?

18 A. (Noddinghead). 18 A. Yes.

19 Q. How muchparkingarewe talkingabout? 19 Q. So istheresomereasonthat-- inyour

20 A. I don'tknow. 20 declarationyou'vegota lotof whatI guessyou've

21 Q. How manyemployees? 21 toldus now isunquantifieddescriptiontotheboardof
22 A. I don'tknow. 22 removalofall thiswhatKatieWaltercalled

23 Q. A_y idea? 23 anthropogenicstuff. Why isn'tTRACONinthere,

24 A. No. 24 somethingthat'scomingin?

25 Q. Didyoumakeany inquiries? 25 A. Well,I haven'treviewedTRACONasa project
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1 becauseithasn'ttriggeredourper,/tprocess. 1 Q. Yes.

2 Q. Youwereawareof it,weren'tyou? 2 A. I don'tknow.

3 A. Yes. I'm awareof it. 3 Q. Isn'tit several?

4 Q. And it'sgoingon thethirdrunwaysite;is 4 A. It'ssk or eightacresmaybe. J

5 thatcorrect? 5 Q. And haveyou seenany plans?

6 A. Uh-huh. 6 A. Thereis a documentinmy office_yeah. I've

7 Q. And,in fact--we'llgetto thislater-- 7 seena drawingofwhereit'sgoing.

8 you'vehad communicationsaboutitin thecourseof 8 Q. Well,I'maskingifyou'veseenanyplans,

9 yourthirdrunwayreview,haven'tyou? 9 for exa,_Dle,of wherethebuildingsaregoingto be

i0 A. Yeah,becauseI wantedto knowwhereitwas 10 located.

ii goingtobe, sure. Ii A. I don'tknow. Theprojectismorethanthe

12 Q. And whatthe impactsweregoingto be? 12 building.It'sthe imperviousnessofthe footprintof

13 A. That'scorrect. 13 theproject.It'sthe stormwaterfacility.It'sthe

14 Q. And it soundsas ifyou nevergot the 14 parking.That'swhatI meanby thefootprint.

15 informationto quantifythat,didyou? 15 Q. Yousay youhavea documentinyouroffice.

16 A. The informationthatI haveon it isthatthe 16 Youmeanyou havea rolledup setof plansthatshows

17 footprintof thatfacilityis goingto occuroutsideof 17 whereallthosearegoingtobe located?

18 thewetlandsandoutsideof thebufferson Miller 18 A. No. It'sa reportthatwas senttous by the
19 Creek. 19 F_.

20 Q. Whenyou say thefootprint,whatdo youmean 20 Q. Now,I noticethereisn'tanythingabout

21 by thefootprint? 21 TRAC_ in the 401certification,is there?

22 A. Well,theprojectitselfin termsof the 22 A. I don'tthinkthereis, no.

23 buildingsor theparking. 23 Q. Doyou knowanythingabouthow they're

24 Q. How manyacresis theproject? 24 handlingstormwaterfor TRACON?

25 A. TRACON? 25 A. No, I don't.

71 72
1 Q. Witha parkinglot,thatwouldbean issue, 1 A. Yes. I do not knowwhatthe acronymstands
2 wouldn'tit? 2 for. J
3 A. Uh-huh. 3 MR. EGLICK:Why don'twe takea lunchbreak.

4 Q. Andwitha building,wouldn'tit? 4 (Lunchrecesstaken12:17to 1:17p.m.)
5 A. Yes. 5

6 Q. How longhaveyou knownaboutT_CON? A 6

7 coupleyears? 7

8 A. A yearor yearanda half. 8
9 _. MARCHIC.RO:It'sabout20 after12.

I0 MR.EGLICE:Do youwanttotakelunch? i0

ii _. MARCHIC.RC,:Yeah. Whydon'twe go ahead ii
12 anddo that. 12

i3 MR. EGLICK:Aztually,letmemakesurethai 13
!4 I'mdonewith-- 14

15 MS.MARCHIC.RO:That'sfine. 15

16 (Discussionoffthe record.) 16

17 Q. (BYMR. EGLICK)Do youknowwhatTRACON 17

18 standsforby theway? It'sT-r-a-c-o-n,isn'tit, all 18

19 caps? 19

20 A. Correct. 20

21 Q. It'sgot somethingto do withhow theydo the 21

22 airtrafficcontrolforthe area,doesn'tit? 22

23 A. That'scorrect. 23

24 Q. Forthewhole-- I'mnot talkingaboutjust 24

25 forDesMoinesbut for thewholeregion,right? 25
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i AFTE_]_OONSESSION 1 A. Yes.

2 1:17P.M. 2 Q. Couldyou lookat pageI0? Couldyou read

3 --oCt-- 3 the --do you see the sentenceatlinei0to lineIIon4 4 pagelOthatstarts"underthe 401certification"?
5 CO_INUINGEXkMINATION 5 A. Yes.

6 BY_. EGLICK: 6 Q. A_d thenit says,quote,the portisalso

7 Q. _. Stookdale,haveyou had a chanceto look 7 requiredto retrofitthe entirestormwatersystemat

8 at a copyof thecurrentoperativebut stayed-- I 8 the airport,endquote. Do yousee that?

9 guessoperativein thesenseitwas issuedon September 9 A. Yes.

i0 21but stayedby theDepartmentof Ecology-- 401 i0 Q. Is therea particularportionof the401

ii certification? ii certificationthatyou relyon for thatstatement?By

12 A. I lookedatabouthalfa page. 12 thatstatement,I meanthe statement,quote,underthe

13 Q. _e youfaniliarwithit? 13 401certification,the portisalsorequiredto

14 A. Yes. 14 retrofitthe entirestormwatersystemat theairport,

15 Q. Bytheway,I thinkwe'veagreedthatthisis 15 end quote.

16 enhibit,I believe,2, isn'tit-- 16 A. I reliedonthe waterqualityprogramandmy

17 _. _CHIORO: It'sNo. I. 17 understandingofwhatwas beingrequiredforthe

18 _. EGLICK:ThentheAugustonemustbe 2. 18 stormwaterinfrastructurefortheprojectfor that

19 Q. (BY_. EGLICK)-- to thedepositions.Did 19 statement.

20 you reviewthecertification,the September 20 Q. In otherwords,wherethe declarationonpage

21 certificationbeforeitwas issued? 21 I, lines17 and18 saysthatyou,quote,havepersonal

22 A. Yes. 22 knowledgeof thefactsstatedherein,endquote,do you

23 Q. Couldyou lookat, then,E::hibit172to your 23 see that? Pagei, lines17and 18. That'sthefirst

24 deposition,whichisyourdeclaration?Doyou see 24 paragraphofthe declaration.
25 that? 25 A. Correct.

75 76
1 Q. Now,did youwhenyoupreparedthis 1 e::istingfacilities?

2 declarationhavepersonalknowledgefromyourreviewof 2 A. I haveno knowledgeof that.

3 the401thattheportisrequiredto retrofitthe 3 Q. _e youawarewhetheror notunderthe 401

4 entirestormwatersystemat theairport? 4 theportcanchangeits obligationforretrofitbased

5 A. My understandingofthatcomesfromthemany 5 on anargumentoffeasibility?

6 meetingsthatI'veattendedwiththe portandwith 6 A. I haveno knowledgeof that.

7 ecologystaff. 7 Q. Are theseissuesthatyou atallweremade

8 Q. So wasthatunderstanding,then,basedupona 8 awareofpriortowritingyourdeclarationonpersonal

9 reviewof the401 thatwas actuallyissuedandplaced 9 knowledgeto the PollutionControlHearingsBoard?

i0 asthefinaldecisionby ecology? I0 A. No.

ii A. The 401reflectsthefinaldecisionby ii Q. Whydon'tyou takea lookat page26of the

12 ecology. 12 Septe_ercertificationifyouwould. If youwould

13 Q. But you'renotableto showme in the401 13 reviewsubsectionC onthatpageinparticular.Did

14 wherethisstatementthatyoumadeon pageI0, linesI0 14 youhavea chancetoreadthat?

15 throughii ofyourdeclarationcanbe found,areyou? 15 A. I did.

16 A. That'scorrect. 16 Q. Doyou noticewherethatsectionthatyou

17 Q. _e youawareof whetherornot theportis 17 justreadon subsectionC on page26of theSeptember

18 ableunderthe401to not keepretrofittingofthe 18 401certificationrefersto a portdemonstrationthata

19 facilityin pacewithits constructionofnew 19 20percentrateof retrofitisn't,quote,feasible,

20 impervioussurface? 20 quote? Do you seethat?

21 A. I haveno knowledgeofthat. 21 A. Yes.

22 Q. Inotherwords,justtomakesureyou 22 Q. Whenyouwroteyourdeclarationtotheboard,

23 understandthequestion,doyou knowwhetheror not 23 wereyou awarethattheporthadany opportunityto

24 underthe401 theportcouldbuildimperviousfacility 24 arguethatthe retrofitschedulewouldnot befeasible?

25 at a pacefaster,fore::ample,thanitretrofits 25 A. No.
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1 Q. Couldyou lookatExhibit173,please?We 1 404and theStateappliesRCW 90.48. TheStateis not

2 weretalkingaboutthatearlier.That'sthe e-mail 2 boundby the exclusionprovidedto certainagricultural

3 datedFebruary17, 2000,fromyoutoPay Hellwigand 3 landsinthe FoodSecurityActmanual.The PCC label

4 Tom LusteraboutyourmeetingwithJimKelley.Do you 4 doesnotreflectwetlandfunctionsandresultedfrom

5 see that? 5 politicalco_romse in WashingtonDCwiththe

6 A. Yes. 6 agriculturallobby."

7 Q. _md yourecognizeit? 7 Q. Thankyou for readingthatintotherecord,

8 A. Yes. 8 and I assumewhereit saysPCC,that'sanother

9 Q. Couldyou lookonpage2 ofthatE::hibit173 9 referenceto priorconverted--

I0 toyourdeposition?Couldyou readintothe recordif i0 A. Croplands.

ii youwouldthe paragraphthatstarts,"IalsotoldJim"? II Q. -- cropland?Okay.

12 Bytheway,is Jimherea referencetoJim Kelley,the 12 Now,lookingat thisstatement,you say,

13 port'swetlandconsultantfromParametrix? 13 quote,VaccaFarm,quote,thereforeneedtobe included

14 A. Yes. 14 inthe enhancementcategoryfor ratiocalculation,

15 Q. Couldyou readthisparagraphintothe 15 quote. Isthatas opposedto someothercategorythat

16 record,please? 16 _. Kelleywas proposingto includeVaccaFarmin?

17 A. "I alsotoldJim thatthepriorconverted 17 A. I believeso.

18 wetlandsatVaccaFarmmeetthewetlandcriteriainthe 18 Q. And whatcategorywashe proposingto include

19 StateofWashingtonwetlanddelineationmanual,are 19 it in?

20 regulatedas wetlandsby theStateunderRCW 90.48and 20 A. I presumethatitwas wetlandrestoration.

21 thereforeneedtobe includedintheenhancement 21 Q. And whatcategoryhaveyou includeditin in

22 categoryfor ratiocalculation.As we havediscussed 22 yourtableinyourdeclarationtothe boardthatwe've

23 internallyandwiththe Porton severaloccasions,this 23 lookedat as khibit 172?

24 is wheretherewillbe a differenceinwetlandacreage 24 A. I believewe -- I includedit underthe

25 betweentheway the Corps"-- c-o-r-p-s-- "/EPAapply 25 wetlandrestoration,at leastsomeof it.

79 80
1 O. And,infact,whenweweretalkingaboutit 1 Q. And doyou knowwho elsewas there? _l&

2 earlier,youreferredto it aswetlandrestoration? 2 A. As faras I know,itwas mewho madethat J
3 A. Right. Someof itmay alsobe in -- someof 3 decision.

4 italsoisin thewetlandenhancementcolumn. 4 Q. Well,was thereanyoneelseinthemeeting

5 Q. And was theresomepointatwhichyoudecided 5 withyouand _. Kelley?

6 thatthecommentthatyoumadein thisE::hibit173was 6 A. I don'tthinkso.

7 not accurateconcerningVaccaFarm? 7 Q. Did you keepnotesof thatmeeting,because

8 A. Yes. 8 we'velooked,andunderpublicdisclosure,we're

9 Q. Andwhenwas that? 9 supposedto haveallyournotes. We haven'tseenany

i0 A. Itwas subsequentto thistimewhenwe I0 notesof thatmeeting. Do youhaveany notesof it?

II discussedfurthertherestorationactivityand the ii A. If itwas madeat one of thosemeetings,it

12 enhancementactivitythatwas beingproposedatthe 12 shouldbe in thosenotesif I wroteitdown.

13 VaccaFarm. 13 Q. Is itpossibleyou didn'twriteit down?

14 Q. And whenyou saywe, who areyou referring 14 A. It'spossible.

15 to? 15 Q. And is theresomememorandumto filethatwe

16 A. JimKelleyandmyself. 16 mightnot havereceivedin whichjustashereyou

17 Q. And whendid thisdiscussionoccurthat-- 17 memorializedyourpositionyoumemorializedyour

18 you'dagreethestatementyoumakehereinE::hibit173 18 reversalin position?

19 is nottentativein anyway,is it,on itsface? 19 A. I don'tthinkso.

20 A. Theway it'swritten? 20 Q. Let'stakea lookat somethingelse,then.

21 Q. Yeah. 21 (DepositionE::hibitNo. 175wasmarkedfor

22 A. No. 22 identification.)

23 Q. So whenwas thismeetingwith_. Kelleythat 23 Q. (BY_. EGLICK)Showingyou whathas been

24 resultedin youchangingyourposition? 24 markedasE2hibit175to yourdeclaration.Doyou

25 A. I don'trecallexactlywhenitwas. 25 recognizeit? E::cuseme. To yourdeposition.
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1 A. Do you knowwhatthe dateis forthis 1 course?

2 attachment? 2 A. It includedwetlandsat thegolfcourse,

3 Q. Well,actually,I thinkit'san attachmentto 3 yeah. It includessomeof thewetlandsat theVance

4 H_. Kelley'sdeclaration,but if youdon'trecognize 4 Farm.

5 it,I can bringinthedeclarationitself.Withthat 5 Q. And a nun_erof otherthingsaswell,doesn't

6 hint,do you recognizeit? 6 it?

7 A. Well,thisistheformatthathasbeenused 7 A. I thinkit alsomay includesomeofthe

8 in thenaturalresourcemitigationplanto accountfor 8 wetlandsthatareassociatedwithDesMoinesCreekor

9 ratiosof themitigationpackage. 9 _ller Creek.

I0 Q. Whydon'tyoutakea lookat thesubstance. I0 Q. If youtakea lookat_. Kelley'sattachment

ii Do yourecognizethisascomingfrom_. Kelley's Ii tohis declaration,khibit 175,doesthatgiveyou

12 declarationto thePollutionControlHearingsBoard? 12 someotherinformtionfromhisperspective?

13 A. Yes. 13 A. So againyourquestionis?

14 Q. Rememberwhenwe weretalkingbeforeabout-- 14 Q. My questionis lookingat_. Kelley's

15 well,firstof all,youcan seeherethatisitwhat, 15 attachmentD to his declarationto theboard,whichis

16 sic:acresof VanceFarmis includedunderwetland 16 E::hibit175,doesthatgiveyou furtherinformationat

17 restoration?Doyou seethat? 6.6acres. 17 leastfromhis perspectiveon whatthecomponentsof

18 A. Yes. 18 thewetlandenhancementcategorywhichyoulistinyour

19 Q. And thenremainderthatnumberweweretalking 19 tableas21.46acresis?

20 aboutinyourdeclarationinthattableagain?We were 20 A. I'mtryingtoreme_er howwe did-- there

21 talkingaboutthe amountof in-basinwetland 21 was somethingthatwe subtractedfrom28.06. I'm

22 enhancement,and I thinkyou saidit was21.46acres. 22 tryingtoremember.One of the tablesthatwe were

23 A. Yes. 23 workingon hadan additionerror. I usedtheirtabular

24 Q. Didn'tyou saythatthatwas --am I correct 24 datanumbersto comeup withthis.

25 yousaidthatwas thegolfcourse,theTyeegolf 25 Q. Well,wouldyou agreewithme thatat least

83 84
1 basedon M_.Kelley'ssummary,E;:hibit175,thatTyee 1 A. That'scorrect.

2 golfcourseisreallya smallpartofwhatyoucall 2 Q. A_d whatkindofmonitoringcameout ofthis
3 wetlandenhancement,isn'tit? 3 e-mail?

4 A. Yeah. Yeah. 4 A. As far as I know,nomonitoringwas

5 Q. Let'stakea look,then-- 5 conducted.

6 (DepositionE::hibitNo. 17_was markedfor 6 Q. ThenI can'task youaboutit.

7 identification.) 7 (DepositionE;:hibitNo. 177was markedfor

8 Q. (BYe. EGLICK)Showingyouwhathasbeen 8 identification.)

9 _rked asE:ihibit176to yourdenlaration.Can you _ Q. (BY_. EGLICK)Showingyouwhathasbeen

i0 identifyit? i0 markedas E:;hibit177 to yourdeclaration.Can you

ii A. Thisisan e-mailthatI sentto RayHellwig I! identifyit?

12 andTomLusteronApril12,1999,regardingbirdstrike 12 A. Thisisan e-mailthat] senttoTomLuster

13 hazardmonitoringatSea-Tan. 13 onApril19, 1999.

14 Q. Andwhat'sbirdstrikehazardmonitoring? 14 Q. And the subjectis ane-mil fromGallTarsi?

15 A. Thise-n_ilhas todo witha seriesof 15 A. That'scorrect.

16 discussionsthatwehadwiththeairportregarding 16 Q. And who isshe?

17 in-basinmitigationand thepotentialthatthose 17 A. GailTarsiworksforthe U.S._my Corpsof

18 mitigationactivitieswouldhaveto increasethebird 18 Engineers.

19 strikehazardinand aroundtheairport. 19 Q. And she isan e:lpertin wetlands,for

20 Q. Andthatwas a claimthattheportand F_A 20 e::ample--

21 weremakingat variouspoints,weren'tthey? 21 A. Yes.

22 A. Yes. 22 Q. -- for thecorps?

23 O. Andyouweresuggesting,wereyounot, 23 A. She'sone of them.

24 monitoringto determine,fore::ample,whetherthere 24 Q. Is the te::tthatisset outherefromGall

25 reallywouldbe a problemin thefuture? 25 Tarsi?
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1 A. Yes. 1 throughthe DepartmentofTransportation?

2 Q. And how did shehappentosendthise-mailto 2 A. It'sa statehighway,so I'mgoingtoassume

3 youif youknow? 3 it'sa stateproject.

4 HR. PEARCE:Objection.It callsfor lackof 4 Q. You don'thaveany knowledgeof port 2
5 personalknowledge. 5 involvementin it?

6 MR. EGLICK:Well,we'llfindout. 6 A. Well,it'sbeingbuiltwithan off-rampto

7 Q. (BYe. EGLICK)If youknow. 7 the airport.

8 A. She sentit tome via e-mail. 8 Q. And what'sthe off-r_ goingtobe usedfor

9 Q. Right. How do you knowwhatoccasionthere 9 in particular?

i0 was thatshewouldsendyou an e-mail?Didyou,for I0 A. Well,it'sgoingtoserveas thesouthern

ii example,calland askher whatthecorps'viewwas on ii accesspointto the airportsim/larto theway that

12 thetopicof thee-mail? 12 thereisa northernaccesspointoffof SR 518.

13 A. I don'trecall. 13 Q. And,in fact,isn'tit truethatit'sgoing

14 Q. Well,wereyou at thepointwhenthise-mail 14 tobe usedto facilitatebringingmaterialsfor the

15 was receivedfromGailTarsiexchanginginformation 15 thirdrunwayprojectto the airportsite?

16 fromthecorpson itemsrelatedto reviewofthe port's 16 A. Well,thatis beingdoneoff ofan

17 applications? 17 interchange,isn'tthatcorrect,on theexisting

18 A. Wemusthavehada discussionaboutHighway 18 highway?

19 509. 19 Q. I haveto ask you thequestions.

20 Q. Andwhat'sHighway509 haveto dowithall 20 A. I don'tknow. I'veheardofvariousroutes

21 this,all thisbeingthe portapplication? 21 thatare goingtobe usedto deliverfillmaterial.

22 A. TheDepartmentof Transportationisproposing 22 Q. Do you see in Exhibit177whereMs. Tarsi

23 toconnect509whereitcurrentlyendsinthe southwest 23 refersto "I agree"?Do you seethat,quote,I agree

24 vicinityof the airportandconnectit toInterstate5. 24 thereare a lotof conflictingitemsgoingon,end

25 Q. Actually,it'sa portproposal,isn'tit, 25 quote? Do yousee that?
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1 A. Uh-huh. 1 A. Yes.

2 Q. She says,quote,aboutthe 509proposaland 2 Q. What'sthe S_A project? J
3 thethirdrunway,quote. Do you seethat? 3 A. I believeSZA standsfor southaviation

4 A. Yes. 4 safetyarea.

5 Q. Who isshe agreeingwith? Do you know? Is 5 Q. Now,werethosecumulativeimpactsto your

6 thatwithyou? 6 knowledgetakenintoaccounttoyourknowledgeinthe

7 A. I don'tknow. 7 401decisionissuedby ecologyonSeptember2001?

8 Q. Wasthisin responseto somecommunication 8 A. The cumulativeimpactsfrom509andS_A?

9 thatyouhad senttoher? 9 Q. Yes.

i0 A. I don'tknow. I0 A. No.

ii Q. Doyou see thesentencefurtherdownthat ii Q. Let'slookat somethingelse,then.

12 says,quote,alsoobviouslythesecondaryand 12 (DepositionE::hibitNo. 178wasmarkedfor

13 cumulativeimpactsto thewatershed(s)-- watersheds,I 13 identification.)

14 guess-- takeson a wholenew lightwhenyouconsider 14 Q. (BYMR. EGLICK)Lookingat what'sbeenmarked

15 bothprojects,end quote? The "I guess"was my 15 as E:hibit178to yourdeclaration--to your

16 interlineation.That'snot inthequotation.Do you 16 deposition.Boy,I'lltellyou. Aftere:_plainingto

17 seethat? 17 you thedifference,I'm nowcaughtinyourterminology

18 A. I do. 18 here. E:hibit178 to yourdeposition,canyou identify

19 Q. Do youknowwhatshe was referringtothere? 19 it?

20 A. Well,I believeshe'sreferringtocumulative 20 A. This isan e-mailthatI forwardedto Tom

21 impactsthatmay resultfromthe509 projectwhen 21 Luster. It'san e-mailthatwas senttome by Sarah

22 consideredtogetherwiththe thirdrunwayproject. 22 Suggs. She sentit tome on January28of 2000,and I

23 Q. Infact,if youlookatthe e-mail,isn'tshe 23 forwardedit to Tom thatsameday.

24 includinganotherprojectaswellinher comment,the 24 Q. And who is SarahSuggsagain?

25 SAgAproject?DO yousee that? 25 A. SarahSuggsis oneof my co-workers.She'sa %
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1 wetlandspecialistin thenorthwestregionof ecology. 1 interchangewasa referenceto? Was that509 temporary

2 Q. Now,why didyou-- andI seeyou forwarded 2 interchange?

3 itto TomLusterwiththequestion,quote,didyou see 3 A. Belowthatitsays"location,interchangeat

4 this,quote. 4 SR 509 andSouth176thStreet."

5 A. Thatactuallyfollowsthesubjectlinethat 5 Q. So thatwas yourunderstandingthatitwas

6 SarahSuggssenttome. 6 relatedto the 509temporaryinterchangeinpart?

7 Q. You didn'tchangeit? 7 A. Yes.

8 A. No. 8 (Depositionkhibit No. 179was_rked for

9 Q. _d why didyouforwardit toTom Luster? 9 identification.)

I0 A. TomLusterwas the401coordinatorforthe I0 Q. (BY_. EGLICK)Showingyouwhathas been

Ii projectat thetime. II _rked asExhibit179to yourdeposition.Can you

12 Q. Forwhatproject? 12 identifyit?

13 A. Forthe thirdrunwayproject. 13 A. It'sdatedApril20,2000,andthislooks

14 Q. _d did youunderstandthatthisSEPAnotice 14 likemy handwriting.

15 waspartofthe thirdrunwayproject? 15 Q. So theseareyourhandwrittennotes?
16 A. Yes. 16 A. Yes.

17 Q. A_dcouldyou readintothe recordthe 17 Q. Two pagesof them?

18 descriptionof whattheSEPAnoticewas for? 18 A. Yes.

19 A. ThedescriptionfromtheSEPAnoticereads 19 Q. ;ca thesenotesof a meeting?

20 "thirdrunwaywetlandfilland te_oraryconstruction 20 A. Itwas a meetingat theport.

21 atSea-TatInternationalAirport;includethequantity 21 Q. Did you havea listthereofwho was in

22 of wetlandsaffected,designofretainingwalland 22 attendance?

23 designof constructiononlytemporaryinterchange; 23 A. Yes.
24 more." 24 Q. Can you readthatintothe record?Or I'll

25 Q. Now,whatdid youunderstandthattemporary 25 tellyouwhat. I'llreadit,and tellme if I'vegot
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1 yourwriting-- ifI'm readingyourwriting.Tom 1 Q. _d that'sDOE,right?

2 Welsh,right? 2 A. Yes.

3 A. Yes. 3 Q. _d whatwasthe purposeof themeeting?

4 Q. Lawyerfor theport,right? 4 A. It looksliketherewerefivedifferentitems

5 A. Yes. 5 thatwe talkedaboutthatday.

6 Q. TracieGoodwin,lawyerfortheport? 6 Q. _d thesewere itemsrelatedto thethird

7 A. Yes. 7 runwayapplicationpendingbeforeDOE?

8 Q. Ray,isthatRay Hellwig? 8 A. Correct.

9 A. Pay Hellwig. G Q. Andwas one of themthe 509temporary

i0 Q. JoanHarchioro,ecology'slawyer? I0 interchange?

ii A. Yes. ii A. Yes.

12 Q. Tom Luster? 12 Q. Do you seeyou havea linemaybeaboutten

13 A. Yes. 13 linesdownfromthetopwhereyou seeTomLuster'sname

14 Q. ElizabethL, isthatElizabethLeavitt? 14 and thena colonafterit?

15 A. Leavitt. 15 A. Uh-huh.

16 Q. L-e-a-v-i-t-t? 16 Q. Can youreadwhatyouhaveinyournotes

17 A. L-e-a-v-i-t-t. 17 afterthat? I assumethisiswhathesaidat the

18 Q. MichaelCheynefor theport,C-h-e-y-n-e? 18 meeting?

19 A. Yes. 19 A. Yes.

20 Q. PaulFendt,F-e-n-d-t,for theport? 20 Q. Couldyou readit?

21 A. Yes. 21 A. Itsays,"If thereis anindirectimpact,it

22 Q. JimKelleyfortheport? 22 needstobe foldedintothe 401."

23 A. Yes. 23 Q. ;md was it yourunderstandingthattherewas

24 Q. ItsaysKevin. Is thatKevinFitzpatrick? 24 an indirectimpactfromthe 509temporaryinterchange?

25 A. I believeso. 25 A. I don'trecallifwe determinedthatthere
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i wasan indirectimpactfromthatproject. 1 interchange,yes.

2 Q. Well,whatwas yourundezstanding? 2 HR. EGLICK:Couldyou readbackthe

3 A. Well,therewas a lotof discussionaboutthe 3 question,please?

4 e}:tentof wetlandson the DOTright-of-way.I spoke 4 (Thereporterreadbackasrequested.) J
5 withAmandaquitea bitaboutthat. I spoketoSail 5 A. Yes.

6 Tarsi. Therewas a questionaboutsomesortofa 6 Q. (BYHR. EGLICK)Wouldyou agreeifyou know

7 detentionpondI believeon the westsideof 509that 7 thatthe scopeof 401 reviewis broaderthanthescope

8 had takenonwetlandcharacteristics,and therewasa 8 ofcorpsreviewwithregardto effectson wetlands?

9 questionaboutwhetheritwas a pollutioncontrol 9 A. Yes.

i0 facilityora regulatedwetland. I0 Q. _d oneway thatit'sbroaderisthatecology

ii I thinkthe corpsultimtelydecidedthat Ii under401 looksto indirect_acts, doesn'tit?

12 therewas a verysmll wetlandlikea coupleof hunted 12 A. Yes.

13 squarefeetthate::istedon -- I donot recallwhereon 13 Q. Whatwere the indirectimpactsthatwerethe

14 that-- wherethatinterchangeisbeingbuiltthatmay 14 subjectof concernand I guessreferredto--

15 be affectedor not. I don'tremember.But itseemed 15 Mr. Lustersaysifthere'san indirectimpact.We know

16 likesuchan insignificantimpactthatI don'tremember 16 thatMs. Terzireferredto cumulativeand indirect

17 addressingitlaterondownthe road. 17 i_acts. Whatwerethoseindirecti_acts thatwere

18 Q. Now,the corpswas addressingdirectimpacts 18 beingconsidered,ifany,withregardtothat509

19 on a wetland,wasn'tit? 19 interchange?

20 A. Thecorpsconsidersindirectimpactsaswell. 20 A. Well,theycouldincludethefailureof

21 Q. I'maskingwithregardto the509 temporary 21 erosioncontrolpractices.Itcouldincludedeposition

22 interchangeissue,thecorpswas consideringdirect 22 or dischargeof dustintothewetlandif loadsweren't

23 impactsona wetland,wasn'tit? 23 -- thereare a lot of differentthingsyou could

24 A. Well,theylookedat thiswholequestion 24 consider.I thinka lot of differentthingswere

25 aboutwetlandsthatweregoingtobe affectedby the 25 considered.

95 96

1 Q. Whenyou say depositionof dust,you'renot 1 Q. Did you knowhowmany trucksa dayweregoing

2 talkingaboutbringingdustin infrontof a court 2 to beusingthe temporaryinterchangeoverhowmany .J
3 reporter,areyou? 3 years?

4 _. PL_RCHIORO:Objection;arg_entative. 4 A. No.

5 Q. (BYHR. EGLICK)I'm askingyou ina 5 Q. Did you ask?

6 semihumerousway,Mr. Stockdale,whatdoyou meanby 6 A. No.

7 depositionofdust? 7 Q. Wouldit makea differenceifitwereone

8 A. Well,whenconstructionequipmentdelivers 8 trucka day forone weekor i0, 20, 30,a hundred,a

9 andhaulsdirt,the roadwaybecomescoatedwithdust 9 thousandtimesthatamountovera periodofyears?

i0 fromthetrucksaswellas the dirtthatistracked i0 A. Thewaterqualityengineerwouldhavelooked

II overthe road,and thenthatmaterialthenis Ii at thattomake surethata stormwater_anagement

12 dischargedduringa stormevent. 12 systemfor thatinterchangewas adequatetomanagefor

13 Q. _d werethereenoughtrucksinvolvedto your 13 the anticipatedtrafficlevelsonthatinterchange.

14 knowledgewithregardto the 509temporaryinterchange 14 Q. Wereyou involvedin thatreview?

15 tomke thata concern? 15 A. No.

16 A. I wouldhavedeferredtothewaterquality 16 Q. Doyou knowif it actuallytookplace?

17 peopleto makethatdetermination. 17 A. No. I don'tknow.

18 Q. Well,did you lookintoitat allfromthe 18 Q. Lookingat the bottomofyournotesonthe

19 pointof viewof wetlandimpacts? 19 firstpagehere. Do yousee theheadingCZM?

20 A. WhenI lookedat thewetlandimpactsfromthe 20 A. Yes.

21 constructionof the interchange,I recallfeelinglike 21 Q. ;md you say here,quote,doyou not,

22 the impactswereinsignificant. 22 agreementto postponeCZHconsistencymy not be legal,

23 Q. _d did thatincludeindirectimpacts? 23 end quote?

24 A. Therereallywasn'tmuchforme toconsider 24 A. Yes.

25 in termsof indirectimpacts. 25 Q. What'sthata referenceto? %
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1 A. I believeatthe timethe 401applicationwas 1 A. Theseare my handwrittennotesfroman

2 bv_pingup againstthe six-_nthCZM consistency 2 internalmeetingat ecologyon_y 23 of2000.

3 determination. 3 Q. And theattendancelistisJeannie. Isthat

4 Q. And thisreferstoan agreementto postpone 4 JeannieSu_erhays?
5 thatdetermination,doesitnot? 5 a. Yes.

6 _. MARCHIORO:Objection.The document 6 Q. S-u-m-m-e-r-h-a-y-s?

7 speaksfor itself. 7 A. Yes.

8 A. Wemusthavetalkedaboutit,becausethat's 8 Q. Ray H, isthatPay Hellwig?

9 whatI wrotedown. 9 A. Yes.

i0 Q. (BYHR. EGLICK)Well,whenyoureferredtoan I0 Q. Tom Luster?

II agreement,whatwereyou referringto? II A. Yes.

12 A. Well,I don'thaveknowledgeof --I don'tdo 12 Q. JoanM?

13 consistencydeterminations.Infact,theystill 13 A. Joan_rchioro.

14 confuseme, so I don'tunderstand--[ can'tanswerhow 14 Q. JohnGlynn,G-l-y-n-n?

15 itwashandledotherthanwhatit says. 15 A. Yes.

16 Q. Now,asI understandit,it'syourtestimony 16 Q. nevinF,is thatFitzpatrick?

17 thattherewasa decisionthatthe 509temporary 17 A. Yes.

18 interchangedidn'tcauseanydirectimpacts;is that 18 Q. And Paula--

19 right? 19 A. Ehlers.

20 A. That'swhatI recall,yes. 20 Q. E-h-l-e-r-s?

21 (DepositionE:[hibitNo.180wasmarkedfor 21 A. Correct.

22 identification.) 22 Q. And theseare allecologypersonsinvolvedin

23 Q. (BYMR. EGLICK)Showingyouwhathas been 23 the 401certificationapplicationby the port?

24 markedasE_:hibit180toyourdeposition.Can you 24 A. Yes.

25 identifyit? 25 Q. Wouldyou lookatthe middleof the page? Do

99 100
1 you seewhereyouhavea sectionthatsays"509tamp 1 Q. And to yourknowledge,has thereeverbeena

2 access"? 2 publicnoticeissuedby thecorpsor ecologythathas
3 A. Yes. 3 addressedwhatyou sayherewas not?

4 Q. _d isthata referencetothisissueof the 4 A. The publicnoticewas not reissued.

5 509 temporaryinterchangethatwe'vebeendiscussing? 5 Q. Well,therewas a newpublicnoticeissued,

6 A. Yes. 6 wasn'tthere,afterthe portwithdrewitsapplication?

7 Q. Can youtakea lookat that? Doyou see 7 A. Yes. You arecorrect.

8 whereit says"corpsmakes"--whatdoesthatsay? 8 Q. Somy questionismeantto callyour

9 A. Primarycall. 9 attentionto thatas well. I don'twantyou to leavea

i0 Q. _md thenyouhavewrittenthere,"Thereare i0 misimpressionon therecord,and I wouldn'twantto

ii no directimpacts,"right? ii leadyou todo that,sothinkaboutnot justthenotice

12 A. That'scorrect. 12 thatwasoperativeonMay 23, 2000,whenyou wrote

13 Q. _d thencouldyoureadthene::tsentence, 13 thesenotesbut thenoticethatwas thenissuedmonths

14 please? 14 later. Didthatnoticeto yourknowledge--

15 A. "Publicnoticedidnot address"-- I believe 15 A. Tomy knowledge,it didnot.

16 that'sRI]Fforregionaldetentionfacility-- "and 16 Q. -- includethethingswhichyou notehere

17 otherprojectswithpotentiallyandcumulatively 17 wereomitted?

18 significantimpacts." 18 A. Correct.

19 Q. Andwhenyou sayorwhenyou saidherein 19 Q. So thatnoticedidnot includethosethings,

20 yournotespublicnotice,whatwereyou referringto? 20 correct?

21 A. The 404publicnotice. 21 A. Correct.

22 Q. And wasthatthejointnoticeissuedby the 22 (Deposition_:hibitNo. 181was markedfor

23 corpsand theDepartmentofEcologyforthe404,401 23 identification.)

24 application? 24 Q. (BYHR. EGLICK)Showingyouwhathasbeen

25 A. Yes. 25 markedas E::hibit181to yourdeposition.Can you
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1 identifyit? 1 theportat one timeor anothersaid,well,_ybe we'll

2 A. Thesearemy noteson June5 of 2000. It 2 use thatRDF insteadof doingsomeof theseother

3 lookslikeitwas a conferencecall. Joan_rchioro 3 thingswe'vesaidwe'regoingto do withregardto _IL

4 was on thephone. Itlookslikeat theportit says 4 stormwater? J
5 Tom Hubbard,Elizabeth-- 5 A. Yeah. I mean,therewas discussionabout

6 Q. Wouldthatbe Leavitt? 6 that,butto be honest,I don'tremeJnberhow itended

7 A. ElizabethLeavitt. 7 up.

8 Q. Wouldthatbe Jim Kelleyunderher name? 8 Q. So you don'tknowwhetherin the current

9 A. I believethat'sJimKelley. I thinkI keep 9 stormwaterplantheyreferto thatagain,do you?

10 misspellinghisname,so I apologize._d thenat i0 A. I don'tknow.

Ii ecologyitwasobviouslyme, PayHellwig,JohnGlynn. Ii Q. Haveyou seenthe latestversionof the

12 Q. By theway,I don'tknowwhetherI askedyou 12 stormwatermnagementplanfromtheport?

13 this,but rememberon E:_ibit180,whenyousay RDF 13 A. Whichisthe latest?

14 there,did I ask you --and if I did,I apologize-- 14 Q. I thinkit's-- that'sa goodquestion.I

15 RDFmeansregionaldetentionalfacility? 15 believethe latestis Decelnber2001,but that'snot

16 A. Regionaldetentionfacility. 16 necessarilygospel.

17 Q. A_dwhatis thatby theway? 17 A. I haven'tlookedat thatone.

18 A. Thatisat thenorthwestponds. That'sthe 18 Q. Whenis the lastone youdid lookat? That's

19 regionalfacilitythatKingCountyis buildingonthe 19 probablya betterthingto kindof pin thingsdownhere

20 northwestponds. 20 sincemy informtionmy not be accurate.

21 Q. Now,is thatsomethingthatis onthe 21 A. I wouldn'tbe ableto answerthatrightnow.

22 propertythat'spartof theairportprojectsite? 22 Q. Was it beforeor afterthe latestecology401

23 A. It'spartofthe golfcourse,and it includes 23 decisionwas issuedinSepter_ber?

24 the northwestponds. 24 A. It wasbeforethat.

25 Q. Let'sgobackto-- and if youknow,hasn't 25 Q. Now lookingat Enhibit181. Backto that.

103 104

1 There'ssomediscussionhereof -- 1 watercouldbe drained,certainvegetationcouldbe

2 MR. EGLICK:Whydon'twe takea break. 2 removed.

3 (Recesstaken.) 3 _. PEARCE:Objection.

4 Q. (BYMR. EGLICK)E;:hibit181 iswhatwe were 4 Q. (BYMR. EGLICK)Did youmentionthe term

5 talkingabout.You there,_. Stockdale? 5 "fill"?

6 A. Yes. 6 A. Yeah. That'sobviouslytous the worstcase

7 Q. There'sa referencehereto,quote,whatsort 7 scenario.

8 ofemergencyactionwilloverride40i,endquote. 8 Q. I'm nota wetlandsscientist,but I always

9 What'sthatallabout? 9 thoughtifyou filleda wetlandyou did awaywithit.

I0 A. Thisis ata timewhenweweretryingto i0 Isthatnottrue?

ii addressthe wildlifehazardmanagementplanthatwas Ii A. I guessI shouldsay in additionto-- short

12 developedfor theairportby theUSDAanimalcontrol 12 ofdoingaway,thereare theseotheractionor

13 people.That'sthe _nual thatthewildlifehazard 13 activitiesthatwerebeingdiscussedto_nage forbird

14 managersattheairportuse tomitigateforbirdstrike 14 strikehazards.

15 hazardproblems. 15 Q. And fillingwoulddo awaywitha wetland,

16 At onepointin time,therewas a discussion 16 wouldn'tit?

17 aboutwhetheror not a quote-unquoteemergencyatthe 17 A. Oh, sure.

18 airportcouldoverridethe401and allowthe airportto 18 Q. Now,how did thatissueget raised?

19 amongotherthingsfillthewetlandsthatwerebeing 19 A. Well,it'sbeenan undercurrentinthe

20 providedformitigation. 20 mitigationdesignat the airportall along.

21 Q. So inotherwords,the issuewaswhetherwhat 21 Q. The issueof emergency?

22 theportwaspromisingitwouldpreserve,enhance,and 22 A. No. The issueof theport'sunderstandable

23 so on intermsof wetlandscouldlaterbe doneaway 23 interestinlimitingbirdstrikehazardsnearthe

24 withor alteredunderthe rubricof emergency? 24 airport.

25 A. Yeah. _ybe not doneawaywith,but where 25 Q. And that'stheissueinwhichyou suggested
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I thattheydoamonitoringstudythatwetalkedabout i clearaspartofany401thatnoonewillunilaterally

2 earlier;isn'tthatright? 2 overridethe401planswithregardtowetlands,for
3 A. Yes. 3 e::ample?

4 Q. Thatwasneverperformed; thatright? guessyou put way.
isn't 4 A. Yeah.I could itthat We

5 A. That'scorrect. 5 hada lotofdiscussionaboutthis.

6 Q. Sowheredidtheideacomefrominthe 6 Q. _d istheresomeplaceinthe401thatwas

7 discussionsthat,well--andIassumetheideawas 7 issuedinSeptember2001,whichisthelastone,I

8 thatwhateverthe401requires,itmightlaterbe 8 guess,issuedbyecology--I knowit'sthelastone

9 changed;isthatright? 9 issuedbyecologythatweknowofnow.Isthere

I0 A. (Noddinghead), i0 someplaceinthat401whereecologyaddressedthat

Ii Q. Unilaterally;isthatcorrect? Ii issuedirectly?DoyouknowwhatImeanbythatissue?

12 A. That'scorrect. 12 A. Theemergency.

13 Q. Wasthatsomethingthatecologysuggested? 13 Q. Yes.
14 A. No. 14 A. Idon'tthinkthatweresolveditinthe401.

15 Q. Sowhosuggestedthatorwhatentity 15 I thinkwereacheda pointinsigningoffonthe

16 suggestedthat?Thatmightbeaneasierquestionfor 16 wildlifehazardmanagementplanwhereI feltlikethe

17 you. 17 issuehadbeenresolved.

18 A. Itcame--I recallitcomingupatameeting 18 Q. Well,asfarasyouknowintermsof

19 attheportorsomebodyfromtheairportsaidthatthe 19 conditionsthatgovernhowtheportwillconduct

20 airportmanager,theoperationsmanager,feltlikehe 20 itself,aretheynotwithregardtothe401inthe401?

21 hadtheauthoritytooverridethe404,the401because 21 A. Theymeaning?

22 oftheauthoritythattheFAAgavehimunderthisbird 22 Q. Thoseconditionsgoverninghowtheportwill

23 strikehazardrequirement. 23 conductitself.

24 Q. Anddidn'ttherecomea timewhenyoumoreor 24 A. Asfarastheprotection,thelonq-term

25 lessputyourfootdownandsaidithastobemade 25 protectionofthewetlands,yes,that'sinthe401.

107 108
I Therearerestrictivecovenantsthatarepartofthe i thatlastlonger,soitdependsonwhatelementofthe

2 401. 2 401.
3 Q. Well,isn'tthisanissue--andbythisI 3 Q. Wouldyouagreewiththestatementthatthe

4 meanthisquestionofwhethertheportwilllater 4 401certificationissupposedtobeforthelifeofthe

5 decidethereisaquote-un_oteemergencyandchange 5 project?

6 theplansit'sagreedto--isn'tthatanissuethat 6 A. Yeah.

7 shouldhavebeenaddressedandresolvedaspartofthe 7 Q. Wouldyouagreewiththeideathatthelife

8 finalnegotiationsonthe401documentthatwasissued? 8 oftheprojectandofthecertificationcanbe longer

9 _. PEARCE:Objecttotheform. 9 thananyindividual'stenureattheDepartmentof

I0 A. Wecouldhaveincludedlanguage.I don't i0 Ecology,fore:cample?

ii thinkthe401hasanythingaboutthat.I doubtit II A. Tenure?

12 does.I'dhavetoreadittobesure.But,again,I 12 Q. Yeah.

13 thinkthatIfeellikeweresolvedthatwhenwefinally 13 A. Oh,yeah.

14 gotthewildlifehazardmanagementplantobevery 14 Q. Soyou'resmiling,right?Doyouknow

15 prescriptiveastowhatstepsneededtobetakenwhen 15 somethingIdon'taboutyourtenure?

16 certainproblemscameup. 16 A. Well,I don'tintendonbeingthereforever.

17 Q. (BY_. EGLICK)Andisthewildlifehazard 17 O. That'smypoint.Whatdotheysayintheold

18 managementplandescriptionoftheprocessthatyou're 18 testament?Thereroseupapharaohwhoknewnot

19 referringtoincorporatedasa conditionofthe401? 19 Joseph.Doyourecallthatsection?
20 A. No. I don'tthinkso. 20 A. Uh-huh.

21 Q. What'syourunderstandingofhowlongthe401 21 Q. Isitpossible,then,thattherecouldbea

22 ora401certificationissupposedtobeineffectwith 22 timewhenyouroralhistoryastowhatyouthoughtthe

23 regardtoa particularproject? 23 portagreedtowithregardtoanemergencywouldnotbe
24 A. Youknow,I'mnotsure.Therearecertain 24 available?

25 requirementsthatkickinandthengoawayandsome 25 A. Theagreementthatwereachediscontainedin
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1 thewildlifehazardmanagementplan. i butIwantedyoutostartwiththebeginningofthat

2 Q. Whichyou'vealreadyagreedisnotincluded 2 sentence.

3 inthe401certification,isit? 3 A. You'reright.Okay. "_ partofthefinal
4 A. Yeah.I don'tthinkwedid. 4 negotiationsonthe401,Ecologywillseekclear J
5 (Deposition_ibit No.182wasmarkedfor 5 indicationsthattheairportmanagerunderstandswhat

6 identification.) 6 isrequiredofthePorttoreminincompliancewith

7 Q. (BYMR.EGLICK)Showingyouwhathasbeen 7 thepermit.I saythisnow,andontherecord,sothat

8 markedas_ibit 182toyourdeposition.Canyou 8 thereisnomisunderstandinginthefuturethatwe

9 identifyit? 9 identifythisasanareaofcontinuedconcern."

i0 A. Thisisane-mailthatIsenttoJimKelley I0 Q. Whenyousayontherecord,whatdoyoumean?

II andElizabethLeavittonMonday,June12,oftheyear Ii Youjustgrunted,butthecourtreportercan'tpickup

12 2000regardingwildlifehazardmanagementplananda 12 grunts,soI'llhavetoaskyouwhatthatgruntmeans,

13 conversationthatIhad,Ibelieve,withJimKelleyon 13 _. Stockdale.You'relaughing.

14 June9of2000,sothreedaysbefore. 14 A. I laughedatmyselfbecauseobviouslyit'son

15 Q. Thise-mailinsection6startingon--I 15 therecord.Itwasinane-mail.

16 guessstartingandfinishingonthefirstpagedeals, 16 Q. Well,itwasontherecordinthesensethat

17 doesitnot,withthisquestionagainofwhetherthe 17 wegotitina stackofpapersunderthePublic

18 portcouldfillawetlandasaso-calledemergency 18 DisclosureAct,andmaybeyoumeantforustofindit

19 action;isthatright? 19 ornot,butIguesswhatI'm--

20 A. Yes. 20 A. Oh,no,no,no.

21 Q. Canyoureadintotherecordthelasttwo 21 Q. I'maskingwhatyoumeantbyontherecordat
22 sentencesofsection6? 22 thetime.

23 A. "Ecologywillseekclearindicationsthatthe 23 A. Well,atthetime,IthinkthefactthatI

24 airportmanager"-- 24 sentane-mailputitintherecord,butI'mjust

25 Q. CanI interruptyou? Iapologizeforthat, 25 laughingbecauseI tendtobe--repeatmyself.
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1 (DepositionE::hibitNo.183wasmarkedfor 1 thenyouwereadvisedthatitwasaprojectthatwas
2 identification.) 2 proceeding;isthatcorrect? ,J
3 Q. (BYMR.EGLICK)Showingyouwhathasbeen 3 A. Yes.

4 markedasE::hibit183toyourdeposition.Canyou 4 Q. ;mdwhoisMichelleAvolio,A-v-o-l-i-o?

5 identifyit? 5 A. Idon'tknowotherthanthatsheworksatthe

6 A. Thisisane-maildatedJuly17,2000,from 6 FAA.

7 metoTomLusterregardingproposedSea-TacTRACC,N. 7 Q. She'sthepersoninanyeventwhohadsentan

8 Q. Now,isthistheTRACON--alluppercase 8 e-mailtoTomLuster,whothenpasseditontoyouand

9 T-r-a-c-o-n--facilitywetalkedaboutearlierinyour 9 towhichyouthenresponded;isthatcorrect?

i0 deposition? i0 A. That'scorrect.

ii A. Yes. II (DepositionE::hibitNo.184wasmarkedfor

12 Q. Youhaveonhere--whydon'tyoujustread 12 identification.)

13 yourcommunicationto_. Lusterintotherecord, 13 Q. (BYMR.EGLICK)Showingyouwhathasbeen

14 please. 14 markedasE::hibit184toyourdeposition.Canyou

15 A. "Forsomereasonthisprojest"--now,below 15 identifyit?

16 --hangon. Belowitisane-mailthatTomLusterhad 16 A. Itisane-mailsenttomeonSepte]nber27of

17 forwardedtomefroma MichelleAvolioattheF_, soI 17 2000.Thesubjectlinesays"forwardDinsmoredraft."

18 guessinresponsetoTomI said,"Forsomereasonthis 18 Q. Whydon'tyoutakea minutetofamiliarize

19 projectjustfallsoffmyradarscreen.Isitstill 19 yourselfwithit. Letme knowifyou'rethrough.

20 active?Areweonthecriticalpath,orareweina 20 A. I am.

21 holdposition?Ifso,whendowerunoutofgas?"I 21 Q. DoyouknowwhattheDinsmoredraftis?

22 guessI'dbeenworkingonairportsfora while. 22 A. No.

23 Q. Thatwasanaviationanalogy,I takeit? 23 Q. Doyouknowwhatthiswasabout,thise-mail

24 A. Iguess. 24 thatTomLustersentyou?

25 Q. Andthensubsequenttothat,Iunderstand 25 A. I canguess.
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1 Q. Well,I don'twantyouto guess. It doesn't 1 (Discussionoff the record.l

2 ringa bellwithyou,anyof this? 2 (Deposition_:hibitNo. 185wasmarkedfor

3 A. Well,I knowwhatwashappeningat thetime 3 identification.)

4 thatthiswas sentout. 4 Q. (BYMR. EGLICK)Showingyouwhathasbeen

5 Q. Whydon'tyou tellus. 5 _rked as _:hibit185 to yourdeposition.Can you

6 A. Thesecondpublicnoticewas upagainstits 6 identifyit?

7 one-yeardeadline,andwe werenot yetreadyto approve 7 A. Thisisan internalecologymemothatI wrote

8 theproject.Therewasstilloutstandingissues.I 8 on Octoberthe 9th of2000 toTomLuster,RayHellwig,

9 believethatwe askedtheportto eitherwithdrawthe 9 Joan_rchioro,KevinFitzpatrick,DaveGarland,and

i0 applicationandreapplyor weweregoingtogivethema i0 JeannieSu_erhays.

Ii denial. Ii Q. And whatwasyourpromptor occasionfor

12 Q. Can you lookonthe thirdpageof _:hibit 12 writingthememo?

13 184? 13 A. Thismemooutlinesthe remainingissuesof

14 A. Uh-huh. 14 the naturalresourcemitigationplanthatI had

15 Q. Are youon thethirdpage? Couldyoucount 15 identifiedat thetime-- at thatdate,as ofthat

16 in one,two,three?_ybe yoursis differentthan 16 date.

17 mine. That'squitepossible.I gota pagethat's 17 Q. Was therea reasonthatyouwereasof that

18 nu_3eredat thebottomright318. Are youmissingthat 18 date,October9, 2000,preparingsucha summary?

19 page? 19 A. Yes.

20 A. That'spage2. 20 Q. Whatwas it?

21 Q. Are youmissingpage317,then? 21 a. I wasmovingoff of theproject,and I needed

22 A. Yes. 22 todocumentmovingoff theprojectinthesenseof the

23 MR. PEARCE:I'malsomissing317. 23 day-to-dayreviewand attendingofmeetingsand so

24 MR. EGLICK:Can I takeoneof theunofficial 24 forth,and I wantedto documentforthe recordwhatthe

25 copiesand--off therecord. 25 remainingissueswereat thattime.
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1 Q. So ifyou lookbackat18 --do youhave184 1 A. Yes.2 theresuchas itis atthemoment? 2 Q. And readthe sentencethatstarts

3 A. I do. 3 "consultant."

4 Q. Doyousee thedateatthe topof 184is 4 A. "ConsultantwillreporttoTomLusterand

5 what? 5 respondtohis requestsfortechnicalconsultation."

6 A. September27. 6 So obviouslyat thattimeTomwas stillontheproject.

7 Q. On September27,2000,had yourequestedor 7 Q. And youdidn'thaveany indicationhe was

8 beenremovedfromtheproje=t? 8 leaving,didyou?

9 A. I wasn'tremoved.It'slessthantwoweeks _ A. No.

I0 apart.We wereat thatpointwhereI was removing i0 Q. Lookingdownto number3.

Ii myselffromtheproject. II A. Yes.

12 Q. Butasof September27,2000,had youdone 12 Q. Couldyoureadtheheadingon number3 and

13 so? 13 thenthefirsttwosentencesintotherecord,please?

14 A. Ithadn'tbeenformalized,no. 14 A. "Continuitybetweendesignand

15 Q. WhenyoudraftedyourCctober9,2000,memo, 15 implementation.We retaina stronginterestin

16 didyouhaveanyindicationthatTomLusterwas going 16 ensuringthatthe designersof themitigationelements

17 tonotbe on theprojectanymore? 17 arepresenttoguidesuccessfulinstallation.The

18 A. I don'trememberwhenTom lefttheproje:t. 18 mitigationratioswe negotiatedwiththePortarebased

19 I don'tremen_berthatdate,butI don'tthinkso. 19 inparton thisassumption."

20 MR. EGLICK:Hereis a substituteE::hibit 20 Q. Now,is theresomethinginthe 401as itwas

21 184. 21 issuedinSeptember2001thataddressesthisissue?

22 Q. (BYMR. EGLICK)Lookingat E::hibit185,which 22 A. I don'tthinkso.

23 we werestilltalkingabout. We'llgetbackto 184. 23 Q. And I cansee you'rereadingaheadhere. Let

24 Can youlookat the secondparagraphinsection1 of 24 me askyou thequestion.Infact,on thene::tpageof

25 E::hibit185 onthe firstpage? Do you seeit? 25 thisE::hibit185,you actuallyrecomendthattherebe
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i somethingin the 401to thateffect,don'tyou? 1 Parametrk.

2 A. Yeah. 2 O. _d that'stheport'sconsultants,right?

3 Q. You'relaughing.Why are you laughing? 3 A. She'sone of them,yes. Sheworksfor Jim

4 A. Thatwas a prettysmartrecommendation. 4 Kelley.-- '9-26-2000thatthe Portmakedocumentsand B
5 Q. Why don'tyou readthatrecomendationinto 5 mapsavailableon the web."

6 therecord. 6 Q. Whydon'tyou readthen_.:tsentencetoo.

7 a. 'Recommendation:Giventhis,I recommendwe 7 A. 'Updateddocumentscanbe managedefficiently

8 crafta conditionfor the401 thatre-opensthe 8 thisway,and all partieswithinterestcan haveready

9 negotiatedmitigationratiosifthe portchoosesto 9 access."

I0 selectconstructionoversight/supervisionthatdoesnot i0 Q. Now,wouldyou agreetodaythatthatstill

ii includetheoriginaldesignerteam." II see_ usingyourtermlikea pretty_rt

12 Q. Now,we'vealreadyagreedthere'snothingin 12 recommendation?

13 the 401thatecologyissuedthatdoesthis,is there? 13 A. I thinkthatrecommendationstillstands,

14 A. I don'tthinkso,no. 14 yes.

15 Q. Let'slookdownat number4. I don'twantto 15 Q. _d was thateveri_lemented?

16 spenda lotof timeon this,but giventhe effortsI've 16 A. No asfar as I know.

17 had tomaketo getthingsinthiscase,I'm kindof 17 Q. Was thatrecommendationinpartpro_ted by a

18 curiousaboutthis. Youmakea recommendationhere, 18 concernthatthe documentsbe readilyavailableto

19 whichI guessasyou put it--wouldyou agreethisis 19 ecologystafffor reviewwithouttheneedfor

20 alsoinyourwordsa prettysmartrecommendation,this 20 transferringpapercopiesbackand forth?

21 one thatsays"I suggestedto JanCassin"?Can you 21 A. No. Itwas moreto makethedocuments

22 readthatintothe record? 22 availableto thepublic.

23 A. Yes. 23 Q. Why wereyouconcernedaboutthat?

24 Q. Go ahead. 24 A. Becausethe weeklypublicdisclosurerequests

25 A. "Isuggestedto JanCassin"-- sheworksat 25 thatwe weregettingdid requirea fairamountof our
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I timetorespondto, andthatwas timethatwe couldn't 1 assumptionisnotbasedon muchof ananalysis.I "_

2 spendworkingon theproject. 2 believewhatis needed"-- I guessI shouldhave said J
3 Q. Did theportevertellyou why theywouldn't 3 isone ofthe following.

4 adoptthatrecommendationyoumade? 4 Q. _d thenwhat'sthe firstbulletedpoint

5 A. No. 5 underyoursuggestionof what'sneeded?

6 Q. Takea lookifyouwouldat number7 onthe 6 A. "Acoordinatedmitigationstrategybetween

7 secondpageof E::hibit185. Do you seewherethe 7 WSDO,T,the Port,and the basinplanningcommittee."

8 headingonthatoneis? 8 Q. Now,let'sjusttakethatone. Did that

9 A. Yes. 9 happento yourknowledge?

i0 Q. What'stheheadingsay? i0 A. Therewerea fairnumberof meetingsbetween

Ii A. "CumulativeimpactsfromSR 509andSouth II ecologyand DOTand the basinplanning--not the basin

12 Accessroad." 12 planningcommitteebut KingCounty,DavidMasters,who

13 Q. Woulditbe accurateto saythat--well,why 13 wereworkingon that.

14 don'tyou go aheadandreadintothe recordif you 14 Q. In fact,DavidMastersdoesn'tspeakfor the

15 wouldthissectionandthenthe firstbulletedpoint 15 basinplanningcommittee,doeshe?

16 underit. 16 A. No. No, notat all.

17 A. Number7, "CumulativeimpactsfromSR 509and 17 Q. Becausethebasinplanningcommitteeincludes

18 SouthAccessroad. Parametrk:is operatingunderthe 18 on it,for e::ample,doesn'tit, severalindependent

19 assumptionthatif adequatemitigationisrequiredfor 19 citiesthatare incorporated?

20 eachof theprojectsinthegolfcoursearea"--and in 20 A. I believeso,yes.

21 parenI say "regionalstormwaterfacilityat northwest 21 Q. Didyou everseea documentthatindicated

22 ponds,SR 509/SouthAccess,and S_SA," endparen, 22 thattherewas a coordinatedmitigationstrategyamong

23 "thenwhenconsideredjointly,the projectswillnot 23 DOT,theport,andthe basinplanningcommittee?

24 resultin cumulativeimpacts.I canfollowthelogic 24 A. No.

25 of thistoa point,but I re_in concernedthatsuch 25 Q. Now,yournextbulletedrecommendation,if
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1 youcouldreadthatintothe record. 1 presentin it,thismore detailedevaluationofthe
2 A. "Amoredetailedevaluationof thecumulative 2 cumulativeimpactsand anassessmentofthemitigation

3 impacts,and anassessmentofthe mtigationprovided 3 providedfor the portimpactsinthe basin?4 for theportimpactsinthe basin.' 4 A, I thinkit did addresssomeof thequestions

5 Q. Now,canyou pointto a documentwherethis 5 ofthe cumulativeimpact.

6 recommendationwasfulfilled? 6 Q, I wantyou to answerthe questionI'masking,

7 A. ThedesigndrawingsforSR 509 andthe south 7 becauseyou'remakinga veryspecificrecomendation

8 accessroadwererefined.WhatI meanby refined,they 8 here,aren'tyou?

9 were--theychangedto avoidsomeof thewetland 9 A, Yes.

I0 impactsthatwereconsideredas possibleor potential I0 Q, Isthatspecificrecotmendationfulfilledin

Ii atthetimethatI wrotethis,so thedesigndid II the lastNRHPthatyou lookedat?

12 change,and thosedrawingswouldhavetobe reviewed. 12 A. I don'tknow.

13 Butthenaturalresourcemitigationplanalsowas 13 Q. ;md didyou thinktocheckthatbeforeyou

14 updatedto addresssomeofthis. 14 signedoffon the NRMP,or didyou not signoffon the

15 Q. Now,istherea portionof thenatural 15 hrRMP?_ybe I shouldask youthat.

16 resourcemitigationplanthatprovideswhatyou call 16 A. No. I signedoff onit.

17 forhere,whichisa moredetailedevaluationof the 17 Q. So did youcheckto seeif this

18 cumulativeimpactsandan assessmentof themitigation 18 recommendationhad beenfulfilledbeforeyou signedoff

19 providedfortheportimpactsinthebasin? 19 on the lastt_RMP?

20 A. I don'tknow. I'dhaveto look. 20 A. I don'trecall.

21 Q. Well,whenisthe lasttimeyou lookedat the 21 Q. Well,isn'tit truethatat thatpoint

22 naturalresourcemitigationplan? 22 ecologywaspastthe pointwhereyoucouldhavedone

23 A. Justbeforethe last--beforethe 23 anythingaboutitanywaybecausethedecisionhad been

24 certificationwas issued. 24 madeto issuethepermit,thecertification?

25 Q. hd whenyoulookedat itthen,was this 25 A. Sorry. Saythatagain.
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i Q. Isn'tittruethatby thetimeyou were i A. Yes.

2 reviewingthe-- the lasttimeyoureviewedtheNP_dP, 2 Q. Do you knowwhenthatoccurred?

3 thedecisionhad alreadybeenmadeto issuea 3 A. Itwas a verydynamicandthoseare very

4 certification? 4 dynamictimes. I mean,therearea lotof thingsthat

5 MS. MARCHIC,RO: Objection;no foundation. 5 arecomingtogetherallat once.

6 A. No. I disagree. 6 Q. Doyou knowwhenthatoccurred?

7 Q. (BY_. EGLICK)Whenwas the lasttimeyou 7 A. Whenitall cametogether?

8 reviewedanNRMP? 8 Q. Whenthedecisionwas madeto issuea 401

9 A. The lasttimeI lookedat itwas justbefore 9 certificationapprovingtheportapplication.

I0 we approvedthe 401,we issuedthe 401. i0 A. I thinkitwas madewithina coupleof weeks

ii Q. Andhow closetothe issuanceofthe 401was ii ofwritingit.

12 that? 12 Q. Priortowritingit?

13 A. Withina week. 13 A. Yes.

14 Q. ;md you'resayingthatwithina weekofwhen 14 O. And who wroteit?
15 itwas issuedtherehad notbeena decisionto issuea 15 A. Who wrotethe401?

16 401certification? 16 Q. Yes.

17 A. Thatwas thedecision.The401 isthe 17 A. Ann Kenny.

18 decision. 18 Q. And who madethe decision?

19 Q. Right. The 401is thewrittene_odimentof 19 A. To? The decisionwasmadebyme for the

20 thedecision;isthatcorrect? 20 wetlandselement.It wasmadebyKevinFitzpatrickfor

21 A. That'scorrect. 21 the stormwaterand I believethe lowflow. Thatrate

22 Q. But beforea writtene_bodimentof a decision 22 askedus ifwe feltlikewehad reasonableassuranceto

23 ismade,someonehas tomakethedecisionthatitwill 23 issuethe401,sothe decisionwasmadewhentechnical

24 bewrittenwithanapprovalin it,doesn'tone, 24 stafffeltlikewe couldmakethe decision.

25 someone? 25 Q. And whenyou madethatdecision,did yousit
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i downandgo overtheseremainingissuesthatyou had I certificationissued.

2 notedin your_:tober9,2000,memorandum,whichis 2 A. There'sbeenpressurefromtheportto issue

3 E::hibit185? 3 thecertificationfor at leastthreeyears.

4 A. No. And that'swhy I laughedwhenI said 4 O. Well,let'stalkaboutthepressurethat J
5 thatthatwasa smartreco_endation,becausein 5 occurred,ifany,in Julyand _gust of 2001. We can

6 hindsight,l wishthatI had donethat. 6 agree,can'twe, thefirstcertificationwas issuedon

7 Q. Was theresometimepressurein issuingthe 7 Augusti0,2001?

8 401,P_. Stockdale? 8 A. That'scorrect.

9 A. Yes. 9 Q. So was thereany pressurein July2001to get

i0 Q. Andhow so? Was theresomeurgentbusiness I0 the401 certificationto approvethe portproject

Ii youhad toget onto so youhad to getthis401out? ii issued?

12 A. Thishasbeenan urgentprojectforfive 12 A. Yes.

13 years. 13 Q. And wheredid thepressurecomefromto get

14 Q. Well,whatwas thetimepressurefor issuance 14 thatapprovalissued?

15 ofthe 401,this401? 15 A. Well,the pressurewas in -- therewas

16 A. The timepressurewas getting--at this 16 pressurefromme thatI generatedformakingsurethat

17 stagewasmakingthewrittenrecordthatconstitutes 17 I'm readyfor thedecision,and thatincludesmaking

18 the401all cometogetheroncewe had agreedthatit 18 surethatI havedocumentsthatI can approveand --

19 was timeto issuethe 401. 19 Q. I'llaskanotherquestion,then,because

20 Q. And youhad no indicationthattherewas 20 maybeI'm notmakingmyselfclear. Apartfromyourown

21 pressureinany otherway to getthe 401 issued? 21 pressureonyourself,wherewas the pressurecoming

22 A. Therewas otherpressure,sure. 22 from?

23 Q. Whatwas that? 23 A. Well,the pressurecamefromthe portand --

24 A. Therewaspressurefromall sides. 24 Q. How did thepressurecomefromtheport?

25 Q. I'maskingyou aboutpressureto get the401 25 A. Well,it cameinthe press. It camethrough
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1 thegovernor'soffice. 1 years.

2 Q. How did it-- 2 Q. Let'sfocusfor a moment,though--although j
3 A. Itcamefromattorneys. 3 I'mveryinterestedin thewholesaga,but let'stry to

4 Q. How did itcomefromthe governor'soffice? 4 takeit in small,chewablebites. In JulyandAugust

5 A. Well,itcamethroughknowingthattheywere 5 2001,pressure-- and bypressureI don'tmeanwhatever

6 meetingwiththegovernor'soffice,and itcamefrom 6 pressureyouhaveto do yourjobinternallybutwhat
7 hearingfromthegovernor'sofficebeforeI evengot 7 pressurewas comingfromthe governor's-- letme

8 backtomy officeafterhavinga meetingat the port. 8 finishthequestion,andthatwillhelpgiveyoua

9 It camefromthepress. It came-- 9 focusforyourresponse.Whatpressurewas comingfrom

i0 Q. Now,how can youhearfromthe governor's i0 the port?

ii officebeforeyou evenget backto yourofficeabouta ii A. Whatpressurewas comingfromtheport--

12 meetingyouhad withthe port? Howwouldtheyevenget 12 Q. Forissuanceof the401 approval.

13 aholdofyou? 13 A. Well,theyweremeetingwiththe governor's

14 A. Well,becausetheycomplainedtothe 14 chiefof staff,who was thencallingthe directorand

15 governor'sofficewithinminutesofus leavingthe 15 RayHellwig,andtheywantedto knowwhywe couldn't

16 airport,and I was reachedon a cellphonebeforeI 16 issuethe 401. I musttellyouthatecologymanagement

17 evengotbacktothe office. 17 dida verygoodjob shieldingthe technicalstafffrom

18 Q. And whatwas thecomplaint? 18 thepressureintermsofmakinga decisionthatwasn't

19 A. Oh, I mean,it'sa wholestringof 19 right.

20 complaints.Itwas a complaintaboutTomLuster. It 20 I mean,grantedthepressurewas there,and I

21 was a complaintaboutme. I mean-- 21 couldsee theeffectthatitwas havingon management,

22 Q. But inAugust2001and July2001,Tom Luster 22 but nonetheless,neverwas I askedby Pay Hellwigto

23 wasn'tworkingthereanymore,was he? 23 makea decisionthatI couldn'tsupport,so that's--

24 A. No. Whenyou askedme wherethepressure 24 it'simportantfor you tounderstandthat,yeah,the

25 camefrom,it'sbeena pressurecookerforoverthree 25 pressurereallygot tome, but neverdid thatpressure -%
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1 mke me mke a decisionthatI feltlikeI couldn't l elapsedsinceyou had leftthe meetingwiththeport?

2 support. 2 A. Twentyminutes.

3 Q. But thenagain,younevertold_. Hellwig, 3 Q. Andthe complaintwas what?4 did you,thatyouwereagainstissuanceof a 401 in 4 A. Gordonwantedto knowwhathappenedatthe

5 JulyorAugust2001,did you? Didyou? 5 meeting.

6 A. Not inAugustof2001. 6 Q. A_d why didhe wantto know?

7 Q. And not inJulyof2001,did you? 7 A. Becausehe didn'tknowhow to answerthe

8 Ao No. 8 questionsfromthegovernor'soffice.

9 Q. Now,whathappenedearlierwhentherewas 9 Q. Now,wereyou in a positionwhereyouwere

i0 pressurefromtheportand someoneindicatedthatthey I0 askedforinputon whetherTom Lustershouldre_in on

II werenotwiththeprogramon issuanceof a 401for the Ii the 401team? Do you knowwhatI meanby 401team?

12 port? Bywiththeprogram,I meannotin favorof 12 A. Uh-huh.

13 issuanceof the 401ata particulartime. 13 Q. Whatdo I mean?

14 _. F_RCHIC,RO:Objection;vague. 14 A. The 401teamincludedme andKevin. Before

15 _. PFIRCE:Objection;no foundation. 15 Kevinit wasLisa--

16 A. I don'tunderstand.Whathappened-- 16 Q. EevinFitzpatrick?

17 Q. (BY_. EGLICK)Well,let'sgo backto your 17 A. KevinFitzpatrick.;md it includedthe

18 descriptionofan incident.You saidyouhad a meeting 18 countyengineer.Now,therewas an internalteamthat

19 withtheportand beforeyougotbacktoyouroffice 19 thecountypersondidn'tsit at,but it includedeither

20 youhada callfromthe governor'soffice? 20 thei_ediatetechnicalstaffandPayHellwigandJoan.

21 A. Yeah. I gota callfromGordonWhite, 21 Q. Joanwho?

22 becausehewantedtoknow-- thegovernor'sofficewas 22 A. JoanMarchioro.

23 callinghim,and theywantedto knowwhathadhappened. 23 Q. Shewas a me_er of ecology's401team?

24 Q. And thiswaswhenyou sayyouhadn'teven 24 A. Well,Joanattendedmanyof ourmeetings,so

25 gottenbackto youroffice,sohowmuchtimehad 25 whetherI couldsayshe was a me_er of the teamor
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1 not,I don't-- I neverconsideredthat. 1 _. PFARCE:Objection;argumentative.And

2 Q. Well,that'sokay. TomFitzsimmonstestified 2 you'renot lettingthewitnessanswerthe question.

3 thatshewas,soyou'reingoodcompany. 3 _. EGLICK:I'm askingforthe witnessto

4 Now,wereyouaskedatany timewhetherTom 4 answermy questionbeforehe moveson to anotherone.

5 Lustershouldremaina me_er of the 401team? 5 _. PE_J_CE:You'renot lettinghim answer

6 A. I actuallyhadconcernsaboutTom. I reached 6 becauseyoudon'tenjoytheanswer.

7 a pointinour reviewof theprojectwhereI was 7 _. EGLICK:Roger,limityourobjectionsto

8 concernedaboutTom'sobjectivityintheprocess. 8 appropriateones.

9 Q. And theconcernwas thatTomwas notagreeing 9 A. The concern-- Tom --

I0 withthe ecologyconsensusthattheprojectwas I0 Q. E::cuseme, Hr. Stockdale.

Ii approvable;isthatcorrect? ii _. EGLICE:Couldyoureadbackmy question,

12 A. Tom wasn't--Tom keptrehashingand bringing 12 please?

13 up issuesthatwehad alreadyresolved. 13 {Thereporterreadbackas requested.)

14 Q. Whenyou saywehad alreadyresolved,Tomwas 14 A. Whatdo youmeanby jurisdiction?

15 the 401coordinator,washe not? 15 Q. (BY_. EGLICK)Well,you testified,didyou

16 A. Right. 16 not,thatTomLusterwas not accepting,I thinkyou

17 Q. And I takeitinTom'sview,Tomwas saying 17 said,technicalstaff'sviewon a particularissue,and

18 theywerenotresolved;isthatcorrect? 18 I'm askingwhetheryourtestimonyisthat_. Luster

19 A. Tomwas double-guessingtechnicalissuesthat 19 was requiredto acceptthatviewbecausehe didn'thave

20 squarelyfellin therealmof thestormwaterengineer 20 jurisdictionoverthatareaof the401.

21 reviewingtheprojectandnot tohim. 21 A. Healsodidn'thavethe e::pertise.

22 Q. So itwas a questionof jurisdiction? 22 Q. Well,answermy questionfirstifyou would.

23 A. Hewas also-- 23 Are yousayingit'sa jurisdictionalissueor some

24 Q. Is thatcorrect?Is it a questionof 24 otheranswer?

25 jurisdiction? 25 A. It'smorethanjustjurisdictional.
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1 _pertiseisprobablymoreimportant. _ 1 A. Well,likeI said,Tomwasinsertinghimself

2 Q. Andarethereparticularissuesthatyoucan 2 inareaswherehedidnothavethee::pertise,andhe

3 identifythatM_.Lusterraisedwherehedidnothave 3 wasdouble-guessingtechnicalstaff.

4 e:lpertise?I'mnotaskingforgeneraltopicareasbut 4 Q. Andbyinsertinghimself,youmeanTomwas J
5 particularspecificissues. 5 assertingwhatthescopeofreviewandresponsibility
6 A. Well,therewereissuesaboutthe 6 ofa 401certificationwasina waythatwas

7 relationshipoftheMPDESpermittothe401,andTom 7 inconsistentwithwhatothersweresayingwasthat

8 wasdouble-guessingthewaterqualityprogrammanager's 8 scope;isthatcorrect?

9 decisiononthat,sotherewasanagencypolicyissue 9 A. That'sfair.

i0 thatTomdisagreedwith,andhewastryingtofinda i0 Q. Anditwasyourviewthatasthesenior401

ii waytounderminethewaterqualityprogrammanager, ii coordinatorforthestatewide401program,thatwasan
12 Q. Now,isthatanissuethathastodowith 12 areaoutsideof_. Luster'sexpertise;isthat

13 environmentalorengineeringexpertise? 13 correct?

14 A. _solutely. 14 A. I'mnotthesenior401expert.

15 Q. Whatenvironmentalorengineeringexpertise 15 Q. No. TomLusterwas.

16 goesintodecidingtherelationshipbetweena 401 16 A. Right.
17 certificationandanMPDESpermit? 17 Q. Anditwasyourviewthatinthatcapacity,

18 A. I'mnota waterqualityengineer,soI'mnot 18 thequestionofrelationshipbetweenthe401program

19 sureIcananswerthat. 19 andtheMPDESpermitprogramwasanareaoutsidehis

20 Q. Well,youjusttoldmethatthatdoesn't-- 20 expertise;isthatcorrect?

21 thatthatinvolvesenvironmentale::pertiseasopposed 21 A. Yeah.

22 tosomethingelse,soI'mwonderingifyoucanidentify 22 Q. Sothat'sa specificareawhereTomLuster

23 formewhatitis,becauseitsoundsverymuchtome 23 wasinyourviewraisinginappropriateissues;isthat

24 likea jurisdictionalissue,butI'mhopingyou'llbe 24 correct?

25 abletoexplainyouranswer. 25 A. That'scorrect.
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I Q. Now,we'vetalkedtoKatieWalteraboutthis, 1 Q. Andhadyouoriginallyintendedtopick

2 butletmeaskyou.Wasthereanydeadlinesetfor 2 someoneelse? J
3 draftingofa 401approvalinthesummerof2001? 3 A. TherewassomebodyelsethatI wantedto
4 A. I'msurethattherewasa targetdatethatwe 4 hire,yes.

5 wereworkingtowards. 5 Q. Whowasthat?

6 Q. ;mdwhosetthedeadline? 6 A. ThatwasDyanneSheldon.

7 A. IthinkitwassetbyRayina meeting,one 7 Q. AndDyanneSheldonisawetlandsexpert?

8 ofthemeetingsthatwehadwhenwemetanddecided 8 A. Yes.

9 thatwewerereadytomoveforward. 9 Q. Whyareyoulaughing?

i0 Q. Wasthereanyinvolvementinsettingthat i0 A. Becausesheworksforyou.

Ii deadlineofthegovernor'soffice? ii Q. Well,shedoesn'tworkforme,butinany

12 A. Idon'tthinkso. 12 event,doyouhaveanyreservationabouthere:_pertise

13 Q. Doyouknowwhetherornottherewasa 13 asawetlandsperson,scientist?

14 meetingwiththegovernorinwhichtheportandecology 14 A. No,I don't.

15 agreedona deadlineforissuanceofa 401? 15 Q. Soshewasyourfirstchoice;isthat

16 A. No,Idon't. 16 correct?

17 Q. Wouldyouknowiftherewas? 17 A. Yes.

18 A. Ifitwassomethingthatcameupina 18 Q. Andtheporttoldyoutheydidn'twantyouto

19 meeting,yes. 19 hireDyanneSheldon,didn'tthey?

20 Q. Onlyifyouattendedthemeeting,though; 20 A. That'scorrect.
21 isn'tthatcorrect? 21 Q. A_dthenecologydidn'thireher,didthey?

22 A. IfI attendedthemeeting. 22 A. No,wedidn't.

23 Q. Now,howdidithappenthatKatieWaltergot 23 Q. Youthoughtthatwasprettybadthattheport

24 pickedtobetheconsultanttoecologyonwetlands? 24 toldyouyoucouldn'thireher,didn'tyou?

25 A. Ipickedher. 25 A. Yes.
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1 Q. Butthenyoudidn'thireher,didyou? I A. I wouldsaythatthey'rebothequally

2 A. Weweren'tableto,no. 2 qualifiedinternt_of givingus the kindof expertise

3 Q. Now,whatwas thedifferencebetweenKatie 3 thatwe werelookingfor andmovingthenatural

4 WalterandDyanneSheldonor Shannon& Wilsonand 4 resourcemitigationplanfromwhereitwas at thetime

5 DyanneSheldonthatmadeDyanneSheldonyourfirst 5 thatI leftto the timethatthe certificationwas

6 choice? 6 issued.

7 A. Well,tobe honest,Dyanne-- I'veknown 7 Q. There'sno differencein yourmindof the

8 Dyannelongerthananyotherwetlandconsultant-- 8 servicethateitherwouldprovideintermsof strength

9 Q. Youworkedwithher atKingCounty,didn't 9 ofknowledge,ability,analysis,or anythingelse?

I0 you? i0 A. I don'tthinkso. I mean,Dyannehasmore

ii A. I did. And I'vejustknownher fora long ii experienceoverallin thefield,but I'mnot surethat

12 time. Whenwe called-- weput outa bid tothreeor 12 thatlimitedKatie'sabilityto provideus withwhat

13 fiveconsultingfirms. WhenI satdownandI started 13 shedid.

14 thinkingaboutwho elseto sendit to,Katiewas 14 Q. Dyannehas moreexperienceinthe field. You

15 probablythe secondpersonthatI thoughtof. Granted 15 meanas beinga wetlandscientist;isthatcorrect?

16 our--we couldn'thiresomebodywho wascurrently 16 A. That'scorrect.

17 workingfortheportor whohadworkedfortheporton 17 Q. Now,you'resayingDyanneSheldonwas your

18 theproject. 18 firstchoice.You'resayingtheporttoldyou they

19 _. EGLICK:Couldyou readbackthe 19 didn'twantto hireDyanneSheldon;is thatcorrect?

20 question,please? 20 A. _-huh.

21 (Thereporterreadbackasrequested.) 21 Q. Theportwas payingthebill,wasn'tit?

22 Q. (BYHR.EGLICK)I may havegottenyou offthe 22 A. Uh-huh.

23 trackthereby interjectingthatyouworkedwithherat 23 Q. Didthe portgivea reasonas towhy it did

24 KingCounty,but I stillwouldlikeyou ifyouwouldto 24 notwantyou to hireDyanneSheldon?

25 addressthatquestion.Whatwasthe difference? 25 A. Not to me.
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1 Q. To yourknowledge,did theygivea reasonto 1 andhe agreesthatthisstandardneedsmoreattention."

2 anyone? 2 Q. Now,let'sgo to July2001,andyou're

3 A. Theywent,I believe,tothe governor's 3 tellingme, you know,you reviewedtheNRMPand soon

4 officeto complainaboutthissaying-- 4 andthe 401beforeitwas issued;isthatright?

5 O. To complainaboutwhat? 5 A. Yes.

6 A. Thatwe wantedtohireDyanneSheldon.And 6 Q. So how didyou fix thisone,thisissuethat

7 theysaidthattheyfeltthatshewasbiased. 7 youraisedin Decemberof2000?

8 Q. Haveyou everworkedona projectbefore 8 A. Itdoesn'tlooklikewe fi::edit.

9 whereecology'schoke of a wetlandscientistendsup 9 Q. Did you changeyourmind?

I0 beinga mattertakento thegovernor'soffice? I0 A. No. I justdon'tthinkthatwe extendedit

II A. No. ii throughthesu_er.

12 Q. Whydon'tyou takea lookatE::hibit185. 12 Q. And youhad reviewofthe 401beforeitwas

13 We'vetalkedaboutthissome,but couldyou lookat 13 issued?

14 page81bottomrightcorner?It'spage4 of the 14 A. Yes.

15 e::hibitasthe e::hibitisinternallynumbered.Thendo 15 Q. And itwas a verydeliberatereview--

16 you seethesecondbulletedpointundernumberi0? 16 A. Yeah. Thisismy mistake.

17 A. Yes. 17 Q. We'vecomeupwith a numberof thesenow,

18 Q. Couldyoureadthatintothe record,please? 18 haven'twe?

19 A. "Someof thewetlandsdownslopeof the 19 _. _IRCHIORO:Objection;argumentative.

20 proposedBE wallremainwetthroughthe summer.Page 20 MR. EGLICK:Okay. I'llwithdrawthe

21 62 IA,"whichI believeistheimplementation 21 question.

22 agreement,"however,proposesa hydrologyperformnce 22 (DepositionE::hibitNo. 186was markedfor

23 standardthatwillassurethathydrologyismaintained 23 identification.)

24 fortheremainingwetlanddownslopeof thewallonlyto 24 Q. (BY_. EGLICK)Lookingbackat 185for a

25 mid-April.I havespokenwithJimKelleyaboutthis, 25 minute,_. Stockdale,if youwouldbeforewe go to
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1 identifying186. Justthinkingaboutwhatwe'vebeen 1 statementaboutthat;isthatcorrect?

2 talkinghere,whenthedecisionwasmadetodraftthe 2 A. Correct.

3 401certificationin2001,thispastsummer,didyou 3 Q. Youdon'treallyknowwhatresultwouldhave

4 raiseanyissueswhereyousaid,no,thishasnotbeen 4 occurredifyouhadsaidwaitaminute,there'ssome J
5 addressed,wecan'tissuethis401becausesomething 5 thingsoutstandinghere,becauseyouneversaidthat,

6 hasnotbeenaddressed? 6 didyou?

7 A. DidI raiseanyissues? 7 A. I neversaidwhat?

8 Q. Yes.InJulyandAugust2001. 8 Q. Waita_nute,therearesomeissues

9 A. Atthatpoint,I feltliketheissueshad 9 outstandinghere.

I0 prettymuchbeenresolved. I0 A. I saidthat-- IdidnotsaythatinJuly.I

II Q. Isitthecasethattodayhereaswegoover ii saidthatforaboutthreeyearsbeforethat.

12 yourOztober9,2000,memoitturnsoutthatthere's 12 Q. AndI'maskingaboutJulyandAugust2001.
13 someissuesthatyouidentifiedveryearlyonthathad 13 Youneversaidthat,didyou?

14 notbeenresolvedinJulyandAugust2001?Isthat 14 A. No.

15 correct? 15 Q. Let'slookat_:hibit186.Canyouidentify

16 A. Well,there'stwoissuesthatwe've 16 it?

17 identifiedthatthroughmy lackofattentiondidn't 17 A. Thisisane-_ilthatI senttoRayHellwig

18 mke itintoa specific401condition. 18 andJeannieSummerhaysonOctoberthe30th,year2000.

19 MR.EGLICK:Canyoureadbackthequestion, 19 Q. Now,I noticethatthise-mailhasonit

20 please? 20 "deliberativememo."Doyouseethat?

21 (Thereporterreadbackasrequested.) 21 A. Uh-huh.
22 A. Yes. 22 Q. Now,thiswasaboutthecontractwithDyanne

23 Q. (BYMR.EGLICK)And,infact,whenyouwere 23 Sheldonthatultinatelydidn'tgothrough;isthat

24 tellingmeabouttherewasnopressuretosayyes,for 24 right?

25 example--yourecallyoumadea littlebitofa 25 A. Wedidn'thaveacontractwithDyanne.
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1 Q. Well,I notice--what'sthefirstfourwords 1 DyanneSheldon,thenyoucouldlabelitasdeliberative
2 orsi=wordsofthismemosay? 2 andprotectitfrompublicdisclosure? ,at
3 A. Itsays,"Irecommendthecontractwith 3 A. That'sprobablywhatIthoughtatthetime.

4 Dyannebeopen-ended." 4 Q. Iseeyouhavea recommendationhere.Doyou
5 Q. Sothiswasa referencetoa contractwith 5 seethissecondparagraphinthismemo?

6 DyanneSheldon;isthatcorrect? 6 A. Yes.
7 A. It'sinreferencetoa contractthatwe 7 Q. Couldyoureadthatintotherecord,please?

8 wantedtosignwithDyanne,butwedidn'thavea 8 A. "Ialsorecommendthata firewallbeputin

9 contractwithher. 9 placebetweenDyanneandthePort.Dyanneshouldbe

i0 Q. Now,lookingatthetopofthememo,I notice i0 insulatedfromthePorttothesamee::tentthatEcology

Ii hereitsays"deliberativememo."Doyouseethat? ii employeesare."
12 A. Uh-huh. 12 Q. Sowhat'sa firewall?

13 Q. Didyouputthatonhere? 13 A. Iwasconcernedthatbecausewewereasking

!4 A. ItlookslikeIdid. 14 theporttopayforDyannethattheywouldusethatas

15 Q. Andwhereitsays"protected"? 15 a waytotrytoinfluenceherreview.

16 A. Uh-huh. 16 Q. And,infact,laterondidn'tithappenthat

17 Q. Didsomeonetellyoutoputthatonhere? 17 whenKatieWalterhadtodomorethanwase::pectedand

18 A. No. 18 herallocationofmoneyranoutthatecologyhadtogo

19 Q. Well,wasthismemodeliberativeaboutthe 19 backandasktheportiftheycouldkeepKatieWalter

20 contractwithDyanneSheldon? 20 on?

21 A. Yes. 21 A. IbelieveAnnKennywenttotheportand

22 Q. Andsothat'swhyyouputiton? 22 askedformoremoney,yes.

23 A. Yes. 23 Q. So theportheldthepursestrings;isthat

24 Q. Soyourunderstandingwasifyouwerewriting 24 correct?

25 outwhatshouldbethenatureofthecontractwith 25 A. Well,wewereaskingtheporttopayforit, %
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I topayfor the review. 1 theport,she wasworkingforus, and tolet us knowif

2 Q. The portthen,isit correcttosay,heldthe 2 shehad independentcontactfromtheportthatwe

3 pursestringsforthe reviewby the outsidewetlands 3 weren't_adeawareof. Thatwasn'tnecessarywith

4 consultantwho tookovera lotof yourduties;is that 4 Katie.

5 correct? 5 Q. So that'sthe onlythingthatin yourmind--

6 A. I'm not sureI understandwhatyoumeanby 6 I mean,that'swhatin yourmindconstituteda

7 pursestrings. 7 firewall?

8 Q. Theporthadcontrolof whetheror notmoney 8 A. Well,in thatsituation,yes.

9 wouldbe allocatedtothe tasks? 9 Q. KatieWalterwas aware,wasn'tshe,thatthe

i0 A. Theyhad controloverwhethertheyagreed i0 moneywascomingfromthe port?

II withus ornot tohire--to --well,yeah,theypaid ii A. Yes.

12 forthatreview. 12 Q. ;md,in fact,therecamea timewhenshehad

13 Q. hd theycouldhavesaid,We'renotpaying 13 towaitforecologyto getpermissionfromtheportto

14 forKatieWalteranymore,couldtheyhavenot? 14 haveKatieWaltercontinuewithher review;isn'tthat

15 A. I guesstheycouldhave. 15 correct?

16 Q. Sowhatfirewallwasulti_telyputin place? 16 A. Therewas a timewhenthecontractneededto

17 A. Well,inthe caseof Dyanne,it wasn't 17 be amended.

18 necessary. 18 Q. _d isthata nicewayof sayingthe port

19 Q. Well,becauseyou weren'tabletohireher; 19 neededto agreeto givemoremoneyso KatieWalter

20 isthatcorrect? 20 couldcontinueworking?

21 A. That'scorrect. 21 A. Yes.

22 Q. So I was askingandyou'resmiling.I think 22 MS.MARCHIORO:Why don'twe takea break.

23 youknowwhatI wasgettingathere. Whatfirewallwas 23 (Recesstaken.)

24 put inplacewithregardto KatieWalter? 24 Q. (BYHR. EGLICK)Yousaidyouhad workedwith

25 A. We letKatieknowthatshewasn'tworkingfor 25 DyanneSheldonat KingCounty?
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1 A. Yes. 1 Sheldon's?

2 Q. And wouldyou agreethatshehas substantial 2 A. Probablynot asmuch,no.

3 regulatorye::perience? 3 Q. Here'sa documentI'd likeyou to identify.

4 A. Fromherworkat KingCountyintermsof 4 (DepositionE::hibitNo. 187wasmarkedfor

5 workingfor a localgoverment,yes. 5 identification.)

6 Q. _d wasn'tshe thefirstwetlandsgientistto 6 Q. (BY_. EGLICK)Showingyouwhathas been

7 workina localgovernmentregulatoryprograminthe 7 markedas Ei:hibit187 toyourdeposition.Can you

8 state? 8 identifyit?

9 A. I thinkshewas. 9 A. Thisisa lettertome fromDyanneSheldon

I0 Q. hd shemoreor lesshelpedcreatethat I0 datedNove_ber21, 2000,thatisher proposaltous to

ii programat KingCounty,didn'tshe? ii performthe naturalresourcemitigationplanreview.

12 A. Yes. 12 Q. Andwhenyou say it'sherproposal,are you

13 Q. And for_ny years,shewas thesenior 13 referringto theattachmentsto thecoverletterwhich

14 wetlandscientistthere,wasn'tshe? 14 areall partof E::hibit187?

15 A. Shewas. 15 A. Whenyou say attachment--

16 Q. Now,doesKatieWalterhaveco,arable 16 Q. Well,the firstpageof E::hibit187 isa

17 regulatorye;:perience? 17 coverlettersignedby DyanneSheldon.Thenthereare

18 A. Katiedoesa fairamountofon-call 18 pagesthatgo on thathaveheadingssuchas

19 consultingfor localgovernments,so shehelpsPierce 19 qualifications,projecte::perience--

20 Countyandseveralothercitiesadministertheirlocal 20 A. That'scorrect.

21 ordinances. 21 Q. -- listofprojects..So whenyouwere

22 Q. The questionI asked,though,was --and I 22 identifyingthisasher proposal,youwerereferringto

23 won'thaveitreadbackbecauseI thinkI can repeatit 23 thepacketin itsentiretyorjustto thefrontpage?

24 closelyenough--doesKatieWalterhavesimilarto 24 A. No. Allof it.

25 DyanneSheldonregulatorye::perience,similartoDyanne 25 Q. Couldyou takea lookat page6 of the
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1 proposal,and_. Sheldon'sn_er_ng is onthe bottom 1 paragraph?

2 right. Do yousee page6? 2 A. "Basedon my knowledgeofthe projectto

3 A. Yes. 3 date,itappearsthatthe indirectlong-term l&

4 Q. By theway,youhad saidthatDyanneSheldon 4 hydrologicalimpactsto the remainingwetlandsand

5 worksforACC;is thatcorrect? 5 streamresourceswillbe a key issuepoint.'

6 A. I believeso, yes. 6 Q. Go ahead. Readthenextsentencetoo ifyou

7 Q. Shewas -- at thetimeshemadeher proposal 7 would.

8 to ecology,shewasn'tworkingforACC toyour 8 A. "Inaddition,thetechnicalfeasibilityof

9 knowledge,was she? 9 the proposedmitigationeffortswillrequireintense

I0 A. No. i0 scrutiny.'

Ii Q. So thatcameafterecology-- ii Q. Add thencouldyou readalsothe last

12 A. Thatcameafter,yes. 12 sentenceof thisparagraphintotherecord?

13 Q. So ecologyhad the firstopportunitytobring 13 A. "At issueof course,is thefeasibilityof

14 her intothisdelightfule2perience;isthatcorrect? 14 the designtoinfiltratesurfacewatergeneratedonthe

15 A. Yes. 15 fillof therunwayplateauintothe wetlandsleftat

16 Q. But I'llgiveyou theoptionofsayingthat 16 the toeof theplateaueJnbankmentin a mannerand rate

17 youdon'tagreewiththe partofmy questionthat 17 whichwillreplicatepre-fillplateauconditionsinthe

18 calleditdelightfulas ane2perience,right,because 18 wetlandsanddownslopestreams."

19 you'resmiling. 19 Q. Now,do you haveanyor did you haveany

20 Takea lookat page6. Doyou see thefirst 20 disagreementwithMs. Sheldon'sidentificationof these

21 fullparagraphonthatpage? 21 assomeofthe key issuesthatwouldhavetobe

22 A. It startswith"basedon thework." 22 resolvedon the port'sapplication?

23 Q. Yeah. 23 A. No. I agree.

24 A. Uh-huh. 24 Q. Doyou knowwhetherMs. Walterorthe Shannon

25 Q. Couldyou readthesecondsentenceinthat 25 & Wilson-- I understandMs. WalterworkswithShannon
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1 &Wilson? 1 A. Well,actually,I don'tknow. It'spossible

2 A. Shedoes. 2 thatI did.

3 Q. DidthatproposalthatShannon& Wilson 3 Q. You understandwhy I'masking. Ifthiswas

4 submittedidentifyas specificallywhatsomeof the key 4 an internalecologydecision,I'mtryingtounderstand

5 issueswouldbeon furtherreviewof theport 5 how theportwouldevenbe ina positionto knowwho

6 application? 6 the candidateswere,who a finalistwas tobe ableto

7 A. Thatis oneof theissuesthatshelookedat. 7 complainto the governor.Do you understandthe area

8 Q. My questionwasdid theShannon& Wilson 8 of inquiry,then?

9 proposalidentifywiththesamespecificity-- _ A. I believe,yes.

I0 A. Yeah. I don'tknowif itdid ornot. i0 Q. So do you knowwhetheror not theproposals

ii Q. Whoelsebesidesecologysawtheproposals II fromthevariousapplicants-- therewerefive,weren't

12 submittedby personswantingtobe hiredby ecologyto 12 there?

13 be itswetlandreviewerfor theport's401 13 A. Therewerethreeor five,and I'm tryingto

14 certificationapplication? 14 rememberwho theyallcamefrom. I don'tremember

15 A. Sowhoelsereviewedthesesubmittals? 15 that. I try not to remembereverything.Now,the

16 Q. Otherthanpersonsin ecology. 16 concern--

17 A. I don'tthinkanybodyelsedid. 17 Q. Couldyou answerthe questionthat'son the

18 Q. Well,then,howon earthwouldtheporthave 18 floor? I'lltellyouwhat. I'llrepeatit. I'm

19 knownthatDyanneSheldonwasone of theapplicants? 19 tryingtofindout -- I thinkyou'veansweredno,but I

20 A. Becausetheyfoundout fromecologythatI 20 wanttobe sure--whetherornot theproposalswere

21 was recommendingthatwe hireDyanne. 21 somehowgivento the port.

22 Q. How? 22 A. No. I doubttheywere,becausetheywere

23 A. I can onlyguessthatsomebodymentionedit 23 senttome directly.

24 tosomebodyatthe port. 24 Q. But thenagain,you aretestifyingthatthe

25 Q. Butitwasn'tyou? 25 portbecameawareof who had submittedtheproposals.
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1 A. Well,there'sa timingissue here,becauseI 1 herself.

2 had proposed--now,th_ is November21,and I had 2 O. Wet1,you'resayingshe disqualifiedherself

3 proposed-- initiallythismemo-- I hadproposedto 3 in the sensethatshe said,look,youand I bothknow

4 hireDyannebackin lateSeptember,earlyOctober,and 4 thisisgoingtocostmorethanecologyhas saidit

5 thatwas beforeI wasawareof thecontracting 5 willcost?

6 requirementsthatwe had togo through. 6 A. And sheput itin writing,so I couldn't

7 I atthe timedidn'tevenknowthatwe had to 7 acceptthisbid.

8 put itoutand requestproposalsfromotherpeople,so 8 Q. And,in fact,whenyousaiddeadon,whatyou

9 theportknewthatwe wantedtohireDyannebeforewe 9 meanis thatin factDyannewas rightaboutwhatit

10 evenaskedfor theseproposals,soitwas beforewe i0 wouldcost;is thatcorrect?

II receivedtheseproposalsthattheywereawarethatwe ii A. Absolutely.Actually,itwas morethanthat.

12 wantedtohireDyanne,andI stillfullyintendedto 12 I thinkwe endedup payingShannon& Wilsonmorethan

13 hireDyanne. 13 that.

14 Q. Evenaftertheproposalswerereceived? 14 Q. And,in fact,whatyou did forShannon&

15 A. Well,whatled tome notbeingableto hire 15 Wilsonultimatelywas to allowthemto breakitup and

16 Dyanneisthatshedisqualifiedherselfinthis 16 do an initialcontractandthenamendmentsto get

17 proposal. 17 aroundthe lim/t;is thatcorrect?

18 Q. And thatwasby what? 18 A. That'swhatendedup happening,yeah.

19 A. Becauseher bid-- and shewas deadon. She 19 Q. Did ecologyevertellDyanneSheldonwe'll

20 wasoverthe $18,000limitthatweaskedfor. She came 20 breakit up foryou,submita proposalnow foran

21 inat $30,000,so shewas accurateintermsoftelling 21 initialphaseand thenif we needtoask formorewe

22 uswhatshe thoughtitwas goingto taketo dothe 22 can?

23 work,butunderthe contractingprovisions,we had to 23 A. That'swhatI toldDyanneto do,yes.

24 limititat $18,000or under$20,000forthe first 24 Q. Beforeor aftershemadeher submittal?

25 round,somuchtomy dismay,Dyannedisqualified 25 A. Before.Sheacknowledgesthatinthe second
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1 paragraph. 1 to, quote,completethiswork,endquote. Do yousee

2 Q. Whydon'tyou showme that. 2 that,the sentenceyou justread?

3 A. It says,"Irealizethatyou'veprovidedan 3 A. Thoseare Dyanne'swords.

4 estimateof $18,000to completethiswork,andunder 4 Q. And did youevergetbacktoDyanneSheldon

5 othercircumstancesI mighthavemodifiedmy estimate 5 and say,well,no,we didn'tmeanyou wouldhaveto

6 of hourstoconformwithinthatcostlimit." 6 completetheworkat$18,000?Did you?

7 Q. Okay. Now,I thoughtwhatyoujusttestified 7 A. Whatwe hadto do wasto talkto somebody--

8 towas thatyouhad advisedthatthe $18,000was notto 8 one of thecontractmanagers,and thecontractmanager

9 completetheworkbut thatcouldbe justa firstphase, 9 -- I don'trecallwho thatwas -- lookedat the

i0 andI thoughtwhatyou testifiedtowas thenthatshe i0 spreadsheetandsaidthatbecausethe spreadsheetshows

ii acknowledgesthatshehad beenadvisedof thatin this ii theproposalat $30,150thatthatdisqualifiedDyanne

12 letter.Now,I'mreadingthisor listeningto youread 12 fromtheproposalbecausetherewereotherproposals

13 thissection,and it'sa referenceto$18,000,quote, 13 thatwerefor less.

14 tocompletethiswork,endquote,sois yourtestimony 14 Q. Didyou answermy question,though,

15 stillthatDyanneSheldonwasadvisedthatin theend 15 Mr. Stockdale?Wouldyou liketohaveit readback?

16 theworkcompletedcouldcostmorethan$18,000? 16 A. I thoughtI answeredthequestion.

17 A. Yes. 17 MR. EGLICK:Couldyou readbackthe

18 Q. But it'snotreflectedasyou hadtestified 18 question,please?

19 itwasin thisletter,is it? 19 (Thereporterreadbackas requested.)

20 MS.MARCHIORO:Objection;mischaraoterizes 20 A. I did talkto Dyanneaboutthesubmittal

21 thewitness'stestimony. 21 aftershesentitto me.

22 A. Well,whatI saidwas whatI readhere,and I 22 Q. (BYMR. EGLICK)And did you tellherthatshe

23 saidthatsheacknowledgedthatwe hadtoldherthatwe 23 wouldnothavetocompletetheworkfor $18,000but

24 werelookingforan initialsubmittalfor $18,000. 24 thatadditionalmoniescouldbe requestedandobtained

25 Q. (BYMR. EGLICK)And the initialsubmittalwas 25 fromtheport?
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1 A. Yes. Thatwas theunderstandingallalong. 1 Q. Now,rememberI askedyou --and thisisa

2 Sheunderstoodthat. 2 proposalthatwas ultimatelyaccepted,wasn'tit?

3 Q. Well,are you referringas you previously 3 A. That'scorrect.

4 wereto her letterin thise:±ibitas yoursupportfor 4 Q. I takeitthe Shannon& Wilsonwas acceptable 2
5 that? 5 to theport?

6 A. I don'tquiteunderstandyourquestion. 6 A. Theportdid not havea say in that

7 Q. Okay. Let me askit anotherway. Lookat 7 determination.

8 Exhibit187. There'sa sentencethatyoureadtome 8 Q. Well,you didn'tgetany callfromthe

9 thatsays,quote,I realizethatyou'veprovidedan 9 governor'sofficeon Shannon& Wilson,didyou?

i0 estimateof $18,000toco_letethiswork,and under i0 A. Wetoldthe portthatwe weregoingto hire

Ii othercircumstancesI mighthavemodifiedmy estimate ii _yanneSheldonregardlessof how theyfeltaboutit.

12 ofhoursto conformwithinthatcostlimit,end quote. 12 Q. Couldyou answermy question,please,

13 So thatconveys,doesitnot,thatit'sher 13 Y_.Stockdale?

14 understandingthatthecollationofthe workis tobe 14 A. I did not get a callfromthe governor's

15 for $18,000,a costlimit? Isthatcorrect? 15 officeabouthiringShannon& Wilson.

16 A. Thatiswhatthatreads. 16 Q. RememberI askedyou to takea lookat a

17 Q. Takea lookifyouwouldat thisne2t 17 portionof_hibit 187,whichwas DyanneSheldon's

18 documentwe'llhavemarked. 18 descriptionof whatshethoughtweresomekey issues?

19 (DepositionkhibitNo. 188was _rked for 19 Rememberitwas the indirectlong-termhydrological

20 identification.) 20 impactstothe remainingwetlandsand streamresources,

21 Q. (BYMR. EGLICK)Exhibit188to your 21 andshe alsoreferredtothe feasibilityof thedesign

22 deposition,canyou identifyit? 22 to infiltratesurfacewatergeneratedon the fillof

23 A. Thisisthe NoveJ_ber27,2000,proposalfor 23 therunwayplateauintothe wetlandsleftat the toeof

24 consultingservicesthatSamCasneat Shannon& Wilson 24 theplateauembankment?Do you recallall that?

25 senttome. 25 A. Yes.
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1 Q. Now,I'mwonderingifyou canpointout tome 1 A. Whatdo youmeanby comparable?

2 in E2hibit188wheretherewas any comparable 2 Q. Thisis a similaridentificationof a key J
3 identification-- by theway,you agreedthosewere key 3 issue?

4 issues,didn'tyou? 4 A. No. It'slaidout differently.

5 A. Yes. I identifiedthoseas key issuesfor 5 Q. Otherthanbeinglaidout differently,are

6 Dyanne. 6 yousayingit'sequivalentin termsof the importance

7 Q. Can youshowme in E::hibit188anywherethat 7 giventothe issue?

8 thoseare addressedinthe samespecificterms? 8 A. No. I don'tthinkit highlightsitin the

9 A. Well,thefirstplacethatI seewherethat 8 sameway.

i0 ismentionedisonpage--whatpagenumberdo I give i0 Q. In fact,howmanyhoursfor whatyou've

II you? ii identifiedas a key issueand you'veagreedthat

12 _. P_RCHIC.RO:Use thisreferencenumber. 12 Ms. Sheldonwas correctto identifyas a keyissue--

13 THE WITNESS:Isthatthereferencenumber, 13 howmanyhoursdoesthisproposalsay is goingto be

14 014? Isthatcorrect? 14 devotedto keyissue?

15 A. It'sa listoftasksbytimes. "In 15 A. Twohours.

16 particular,evaluateproposaltodischargewaterat 16 Q. In fact,isn'tthataboutthe lowest-- I

17 baseofembankment/wallto providebaseflowsupportto 17 guessthereare a coupleof one-hourtasks,but isn't

18 remainingwetlandsonMillerandWalkercreeks." 18 thataboutthelowestamountof hoursthat'sdevotedto

19 Q. (BY_. EGLICK)Go ahead. Readtherestof 19 anytask?

20 itif youwould. 20 A. Yes.

21 A. "Evaluatehydrologicimpactsfromborrow 21 Q. And you'renot receding,are you,fromyour

22 sites3 and 4. ConsultwithEcology'sWater_ality 22 testimonythatwhatMs. Sheldonidentifiedasa key

23 hydrogeologist,DaveGarland,ifnecessary." 23 issue,are you?

24 Q. _d you'resayingthisisco,arableto the 24 A. No.

25 specificreferencemade inmyanneSheldon'sproposal? 25 (DepositionE:lhibitNo. 189was _rked for ,%
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1 identification.) 1 to be writing to you about this matter of review of the

2 Q. (BYMR. EGLICK)Showingyouwhathasbeen 2 NRMPfor thethirdrunway?

3 markedas _hibit 189to yourdeclaration.Canyou 3 A. No.

4 identifyit? 4 Q. Haveyou everreceiveda letterfromtheCECW

5 A. Thisisa letterwrittenby;mn Kennytoa 5 beforeaboutany consultingcontract?

6 Mr. BillGarrity,e_:ecutivedirectorofCECW,andI 6 A. No.

7 don'trecallwhatthatstandsfor. It'ssomesortof 7 Q. Was thisa totalsurpriseto youwhenyou

8 anengineeringgroup,professionalgroup. 8 receivedthisletter?

9 (DepositionE::hibitNo. 190wasmarkedfor 9 A. Yes.

i0 identification.) 10 Q. Did you evertalktoMr. Garrity?

ii Q. (BYe. EGLICK)Showingyouwhathasbeen ii A. No. I didn't. I don'tknowif_n did or

12 markedas_:hibit190. Can you identifyit? 12 not.

13 A. Thisis a lettertome fromtheConsulting 13 Q. Whatwas yourunderstandingof whathis

14 EngineersCouncilof Washington,Mr. BillGarrity, 14 objectionwas,if any,to thebidprocess?

15 datedNovember22,2000. 15 A. Well,apparentlythisRCW stipulatesthat

16 Q. DoesthatrefreshyourrecollectionwhatCECW 16 RFPscan'tincludea costestimateinthebid document,

17 is? 17 I guess.

18 A. Itdoes. 18 Q. In fact,why don'tyou lookon thesecond

19 Q. Whatis it? 19 pageof the_:hibit190,and ifyou couldreadthat

20 A. ConsultingEngineersCouncilofWashington. 20 firstsentenceof the lastparagraphintothe record,

21 O. And,infact,accordingto thise::hibit, 21 I'dappreciateit.

22 Hr.Garrityise::ecutivedirectorof theCECW,isn't 22 A. "Wesuggestamendingtherequestfor proposal

23 he? 23 to eliminateany requirementfor estimatesofcostor

24 A. That'scorrect. 24 fees,so thatthe apparentsuccessfulproposeris

25 Q. Do youhaveanyideaof how theCECWhappened 25 selectedbasedon qualificationsasrequiredby the
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1 statute." 1 Q. So the distinctionthatyoumade--and this

2 Q. Now,didyou amendtheproposalas 2 was,I assume,youas partof thedecision-makinggroup

3 Mr. Garrityhad re_ested.sitingRCW --well,citing 3 at ecology;is thatcorrect?

4 theRCW? 4 A. Youmean that'sreflectedinthisec:hibit?

5 A. No. 5 Q. Yes.

6 Q. IsthatwhatE::hibit189is,then,isa draft 6 A. 189?

7 letter-- was thatdraftletterlaterput intofinal 7 Q. Yes.

8 respondingtoMr. Garrity? 8 A. Well,thisletterwas writtenbyAnn Kenny

9 A. I believethisletterwentout. 9 aftersheconsultedwithLeslieSeffern,who isan

I0 Q. SoMr. Garritysaid,no,don'tpickbasedon i0 AssistantAttorneyGeneral.

II someestimatethatyouput inthe requestfor proposal, Ii Q. Whatkindof folksdo hydrogeologyreviewin

12 pickbasedonqualifications,and there'sa statute 12 termsof theprofession?Whatdegreedotheyhave?

13 thatrequiresit,andecologygotbacktoMr. Garrity 13 A. Whatwhatdo theyhave?

14 and saidno; isthatright? 14 Q. You'rea hydrogeologist.What'syourdegree
15 A. Well,we said-- andthe letterstateswhat 15 in? Is itliberalarts?

16 we said. Wecheckedwithan attorneygeneralon this 16 A. No.

17 -- that&CW-- "weagreethatRCW 39.80applieswhen 17 Q. What'sit in?

18 governmentalagencieswantto hirearchitectural, 18 A. I imaginethatit'sin oneof thephysical

19 engineering,and landsurveyingservice.However,in 19 sciences.

20 thiscase,Ecologyisseekingthe servicesof a 20 Q. And you'reprobablyan engineer,aren'tyou?

21 ProfessionalWetlandScientisttoevaluatethe impact 21 A. Well,youcouldbe.

22 ofthe Portof Seattle'sprojecttowetlandsand their 22 Q. Wereany ofthepeoplewhoShannon& Wilson

23 biologicalfunctions.Weare not lookingfor the 23 saidweregoingtoworkon the projectengineers?Why

24 servicesof an architect,an engineer,a landsurveyor, 24 don'tyoutakea lookifyouwouldatpage-- ifyou

25 ora landscapearchitect." 25 lookonthe right-handsideofpage019of E::hibit188
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1 and read the secondsentence, the first column of that 1 identification.)

2 pageunderqualificationsfor thisproject. Do yousee 2 Q. (BYMR. EGLICK)Showingyou whathas been

3 that? 3 markedas _:hibit191. Can you identifyit?
4 A. Yes. 4 A. Thisisan e-n_ilthatI wrotetoSailTerzi 3
5 Q. Whatdoesthatsecondsentencesay? 5 and JonathanFreedmnonOctoberIi, year2000.

6 A. 'Wehavewetlandscientists,fisheries 6 Q. Whydon'tyou readthemiddleparagraphinto

7 scientists,wildlifebiologists,hydrologists,and 7 therecord,please.You'relaughingagain. _y is

8 engineersto supporttheDepartmentofEcology'sreview 8 that?

9 of theNaturalResource_tigationPlan.' 9 A. I justmde a co_ent abouthow e-mailis

i0 Q. _d, infact,someofthe personswho did the i0 forever. "ThePortiswhiningaboutmewantingto be

ii workare engineers,aren'tthey? II e_:ousedfromtheproject.Weare in theprocessof

12 A. ScottBenderis a hydrogeologic-- I don't 12 choosinga consultantto takeovermy involvement,and

13 knowwhathis titleis,but I believehe isa 13 theydon'tlikewho we wantto hire. Theywantto

14 hydrogeologist. 14 quote-unquotehelpus choose.The nerve."

15 Q. Well,do yousee inthe listofhis 15 Q. Youweresayingtheywantto, quote,help,

16 qualificationswhereitreferstohis project 16 quote,us choose?

17 engineering? 17 A. That'sright.

18 A. Yes. 18 Q. Sothe word'help"inyoure-mailis in

19 Q. Now,didyou gobackand lookandsee whether 19 quotes,isthatcorrect,justforthe courtreporter's

20 the folkswhoweregoingtoworkon thisprojectwho 20 benefitthere?

21 submittedproposalsinvolvedor -- encuseme --were 21 A. That'sright.

22 engineers,whetherfromShannon& Wilsonor someof the 22 Q. Now,whatdoyoumean theywanttohelpus

23 otherfirms? 23 choose,theybeingthe port?

24 A. No. 24 A. The port. Theywanteda roleinchoosingwho

25 (DepositionE:_ibitNo. 191wasmarkedfor 25 we selected.
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1 Q. _d how didyou knowthat? 1 thathasbeenproposedto be usedat the VaccaFarm.

2 A. I imaginethroughdiscussionsthatI had with 2 Q. _d that'sinthe relocatedstreamchannel? J
3 Ray Hellwig. 3 A. MillerCreek.

4 (Deposition_:hibitNo. 192wasmarkedfor 4 Q. _d forwhatdistanceappro_:imatelyisthat

5 identification.) 5 goingtobe used?

6 Q. (BYe. EGLICK)Showingyou whathas been 6 A. I'm not sure.

7 _rked as E::hibit192 toyourdeposition.Can you 7 Q. Well,is it--

8 identifyit? 8 A. Sevento 900feet.

9 A. Theseare notesthatI tookata meetingon 9 Q. So a significantlength;is thatcorrect?

I0 March22, 2001. i0 A. Yes.

II Q. _d canyou tellwho attendedthemeeting ii Q. _d what'sthe purposeof the geote::tile?

12 fromthe notes? 12 A. Thegeote::tileisto -- the designat the

13 A. _n Kenny,KellyWhiting,KatieWalter. 13 VaccaFarmis for somepeattobe removedtoprovide

14 Q. Now,lookingat thelastpageof E;:hibit192, 14 compensatoryfloodplainstorage,and as thatpeatis

15 whichis thethirdpage. Doesthatworkforyou too? 15 shaveddownto therightelevationand the creekis

16 It'sthe thirdpage? 16 relocatedthroughthatpeat,thegeotentileme_rane is

17 A. Yes. 17 goingtobe laiddownto serveas a permeablebarrier

18 Q. Couldyou readthefirstthreelineson that 18 betweenthatnew faceofpeatthatis e;:posedand the

19 page? 19 gravel,the streamgravelthatis goingtobe placedon

20 A. "Whatisthe life-spanof geote;:tile?" 20 topof it.

21 Q. That'sone line. 21 Q. Now,what'spermeablemean?

22 A. "Noprovisionfor channeldynamics?"Third 22 A. Permeableas comparedto impermeablein that

23 line,"Whatifmaintenanceisrequired?" 23 permeableit'sgoingto passwater.

24 Q. Sowhatis thisreferenceto geote::tile? 24 Q. Doesitmatterwhetherit'spermeableor not,

25 A. Thisreferenceis to thegeote::tileme_orane 25 thisgeotextileme_rane?
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1 A. That'swhatit'sdesignedto do. 1 waterthatbecomes-- the shallowgroundwaterthatthe

2 Q. To bepermeable? 2 creekexertsinthe newmarshplain,youwantthat

3 A. To bepermeable. 3 watertomovebackand forththroughtherestored

4 doesitmatterifit'spermeableornot? 4 floodplain.
Q.Why

5 A. Well,thatbarrier-- youdon'twantthat 5 Q. Whathappensif it doesn't?

6 barrierto becomeanaquatard. 6 A. Well,itwouldn'tif youput downvisqueen,

7 Q. A what? 7 andso youwoulddisconnectthatvolumeofwaterfrom

8 A. _ aquatard. 8 thefloodplain.

9 Q. Can youe::plainforthe recordwhatan 9 Q. What'swrongwith that?

10 a@atardis? I0 A. Well,whatwe'retryingto dois tomi_ickas

ii A. A sealthroughwhichwatereitherdoesn't ii muchaspossiblea naturalsystem.

12 flowthroughor hasa veryhardtimeflowingthrough. 12 Q. Sohowmuch researchdid youdo onthe

13 Q. Whatdifferencedoesitmakeif itbecomesan 13 geote::tilefabricthat'ssupposedtomakesurethat

14 aquatard? 14 theseproblemsdon'toccur?

15 A. Mindyou,I'mnot a hydrogeologist. 15 A. I spoketo Jim Kelleyand toPaulFendtabout

16 Q. Right. Butwhy don't--you said,I believe, 16 thematerial.

17 inyourtestimonyyou don'twantittobecomean 17 Q. Now, PaulFendtworksfor theport;is that

18 aquatard,so I'llask youwhy don'tyouwantitto 18 right?

19 becomeanaquatard?Go aheadandanswer. 19 A. That'sright.

20 A. I couchedthattermso thatyouunderstand 20 Q. hd Jim Kelleyworksfor theport?

21 thatI'mnotgivingyou anengineering--it'snot 21 A. That'scorrect.

22 basedon engineeringtraining.My understandingis 22 Q. So yourresearchconsistedof speakingto

23 thatoneof thethingsthatyou don'twant-- the 23 themaboutthe geote::tile;isthatcorrect?

24 reasonyoudon'tput downvisqueenor plasticor 24 A. That'scorrect.

25 anotherpermeablematerialisthatyouwantthecreek 25 Q. Haveyou everhad any e:lperiencewiththe
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1 particulargeote::tilein thiskindof use? 1 Q. _d did you askfor anythingtogiveyouany

2 A. No. 2 detailon that?
3 Q. A/e youawareof anythinginthe literature 3 A. No.

4 withregardtothe geote::tileproposedforuseby the 4 Q. Yourthirdlinehereon --by theway,you're

5 port? 5 callingitheregeote::tile.I'veseengeote::tileat

6 A. Yes,but not-- I mean,I knowthatit's 6 HomeDepotthatsupposedlyletsthewaterin butwon't

7 beingused,butI don'thaveany e::periencewithit. 7 letthe weedslive. Haveyou seenthatkindof

8 Q. Well,whenyousay youknowit'sbeingused, 8 materialatHomeDepot?

9 myquestionwas anythinginthe literatureconcerning 9 A. That'snot whatwe'retalkingabout,but I

i0 useof thisgeote_:tilein thiskindof application? I0 have,yes.

II A. My understandingis thatithas beenusedin Ii Q. So whatarewe talkingabouthereotherthan

12 otherareas,andit'sbeenreportedinthe literature. 12 geote::tile?Doyou havea nameforthismaterial?

13 Q. Haveyoureadtheliterature? 13 A. Well,thenameis -- it'sinthenatural

14 A. No,I haven't. 14 resourcemitigationplan. I don'treme/,berwhatit's

15 Q. Haveyoueverfoundanythinginthe 15 called,but ithas a specifictradename.

16 literatureyourself? 16 Q. Did you evertalktothemanufacturer?

17 A. I haven'tlookedfor it. 17 A. No, I didn't.

18 Q. Soyourunderstandingcomesnotfrom 18 Q. Did you everread_lanneSheldon'scomments

19 somethingyou'vereadbut fromwhat? 19 onherresearch?

20 A. Well,asI said,indiscussionsthatI'vehad 20 A. I did.

21 withPaulFendtand withJim Kelley. 21 Q. A_d did you doany follow-upafterreading

22 Q. Sotheytoldyou itwas somewherein the 22 hercomments?

23 literature? 23 A. I did.

24 A. I believePaulreferredto severalspecific 24 Q. A/tarreadinghercomments,didyoutalkto

25 projectswhereit'sbeenused. 25 themanufacturer?
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i A. No. i questionI asked,whichwas whywouldyouevenworryif

2 Q. Isthereanyparticularprojectthatyou can 2 thegeotEtilewouldbecomeclogged?

3 identifywherethe geote::tileproposedforuse by the 3 A. Well,if itwasn'tabletotransmitwaterat "IL

4 porthas beenusedina likemanner? 4 the rate-- fore:_a_ple,ata ratethatyou're J
5 A. No. 5 Epecting it toand,let'ssay,thatpresentsa design

6 Q. Now,you havethisquestionhere,"Whatif 6 problemor anotherproblem,thenobviouslythe_terial

7 maintenanceisrequired?"It'sthe thirdlineon the 7 isn'tgoingtomeetyourneeds.

8 thirdpageof F_:hibit192. 8 Q. _d the streamMillerCreekis not goingto

9 A. Correct. 9 havethewaterfiltered,is it,whereit'sgoingover

i0 Q. Now,I assumeyou'retalkingabout-- and i0 the geotextile?

Ii pleasetellme if I'mwrong--you'retalkingabout ii A. Can you --filtered?

12 maintenancewithregardto thegeotEtile;isthat 12 Q. Is theregoingto be somemechanismbefore

13 correct? 13 thecreekwatergoesoverthegeotextilethat'sgoing

14 A. Yes. 14 to filterout thingsthatmightclogthe geotentile?

15 Q. Sothe questionis presumblywhathappensif 15 A. Is it goingto be filtered?I don't-- is

16 thegeote::tile,fore:[ample,doesn't-- what'sthe 16 theregoingtobe pretreatmentof --

17 word? Istherea verb?--permeatewateranymore? 17 Q. Yeah. Beforethewatergoesoverthe

18 Wouldthatbe thecorrectway of sayingit? 18 geotextile.

19 A. Yeah. If itbecomesclogged. 19 A. No. The wateris-- there'sgoingto be, I

20 Q. Why wouldyou evenworryaboutwhethera 20 think,12or 16 inchesof gravelthatisplacedover

21 geote:[tilewouldbecomeclogged? 21 the geote:ctile.

22 A. Well,it'snot goingto becomecloggedany 22 Q. Butthatwasn'tmy question.My questionis

23 morethanwhatthepeatisalreadycloggedin termsof 23 is thewatergoingtobe treatedso thatitdoesn't

24 its transmissivityforwater. 24 havematerialsin itof any kindbeforeitgoesover

25 Q. _swer ifyouwould,_. Stockdale,the 25 the geote::tile?
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1 A. Whatwaterare youreferringto? 1 A. Thisis ane-mailthatI sentto Joan

2 Q. The waterthatwillflowthroughthecreek. 2 Marchioroon July19,2001,whichis a forwardof Jim J
3 A. Well,thewaterthatflowsthroughthe creek 3 Kelley,an e-mailthathe sentto me on thatsameday.

4 is notbeingpretreatedrightnow. 4 Q. Now,is thise-maildiscussingthatcourt

5 Q. So thiswillbe typicalcreekwater? 5 casethatwe talkedaboutseveralhoursagoat the

6 A. Yes. 6 startof yourdepositionaboutportacquisitionof

7 Q. _d typicalcreekwaterisnot freeof 7 propertyadjacenttoVaccaFarm?

8 debris,is it? 8 A. Yes. Thisisthatparcelnumber92.

9 A. No. ¢ Q. Ifyou lookdownwhereM_. Kelleyhas

I0 Q. Now,isthisgeote;:tilebeingput in in such i0 apparently,is thiscorrect,sentyou an e-mailon July

ii a way thatwithoutdisruptiontoMillerCreekyoucould Ii 19 at 6:52a.m.? Do yousee whereit says"high

12 ripout whateveris coveringit,takeoutthe 12 priority"in the e-mailto you?

13 geote::tile,and vacuumany clogsoutor anythinglike 13 A. Uh-huh.

14 that? 14 Q. And thencouldyoureadintothe recordwhat

15 A. Ifyou neededto get inand eitherreplaceit 15 he tellsyou?

16 or cleanit,you'dbe workinginthecreek. 16 A. Itsays,"Thejudgeruledin favorof the

17 Q. So itwouldbe disruptive,wouldn'tit? 17 Porton the condemationcase,recognizingthatwith

18 A. I wouldsay so. 18 thee::ceptionofCorpsregulations,priorconverted

19 Q. _d a setbackto mitigation,wouldn'tit? 19 croplandswerewetlandsunderlocaland state

20 A. Uh-huh. Yes. 20 regulations,and wouldreducethevalueof Parcel92."

21 (DepositionE:_hibitNo.193was markedfor 21 Q. Now,parcel92 is thatareathat'snowpart

22 identification.) 22 ofwhatwe'velooselycalledtheVaccaFarmmitigation

23 Q. (BY_. EGLICK)Showingyouwhathas been 23 area?

24 markedasE::hibit193to yourdeposition.Canyou 24 A. It'spartof -- yes.

25 identifyit? 25 Q. And thenif youwouldlookat yourresponse
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I e-mailat 9:38a.m.onthe sameday,July19, 2001. Do i attorneyshaving,quote,usedthatregulatory

2 yousee thatabove? 2 authority,quote,wereyou referringtoecology's

3 A. Yes. 3 regulatoryauthorityoverthe propertyin questionasa

4 Q. Doyou seethe third--well,thesecondline 4 wetland?

5 you'resendinga copyof _. Kelley'se-mil on to Joan 5 A. No. I was referringto ourregulatory

6 Marchioro;is thatright? 6 authorityunderROW 90.48to regulatepriorconverted

7 A. That'scorrect. 7 croplandsaswatersof the state.

8 Q. And couldyoureadthesecondparagraphand 8 Q. Do yousee where_. Kelleysaidonceagain,

9 thethirdparagraphofyoure-mailtoher? 9 quote,priorconvertedcroplandswerewetlandsunder

I0 A. The secondparagraph? i0 otherlocaland stateregulations,end quote?

II Q. Yeah. ii A. Yes.

12 A. "Here'sa briefsummaryof thedecision.I 12 Q. A_dhe'ssayingthat'swhatthejudgeruled

13 askedJimKellyto tryto getme the writtendecision." 13 in thiscase?

14 Q. I thoughtyouweren'tfollowingthecase. 14 A. That'scorrect.

15 Apparentlyyouwereenoughto askJim Kelleyto getyou 15 Q. _ faras you know,doesecologyhavea

16 a copyof thewrittendecision? 16 disagreementwiththe judge'sruling?

17 A. I guessso. 17 A. That'sconsistentwithour interpretationof

18 Q. Thenlet'sreadthene::tparagraph,and if 18 ROW 90.48.

19 you couldreadthatintothe record. 19 Q. Sothe areathatwe'retalkingabouthere,

20 A. "Funnyhow thePort'sattorneysfirstargued 20 thepropertyinquestion,inecology'sviewonceagain

21 withourauthorityto regulatepriorconverted 21 iswetlands;is thatcorrect?

22 croplands,thenusedthatregulatoryauthorityto argue 22 A. Thatpriorconvertedcroplandsarewetlands,

23 for reducedpropertyvaluationina condemnation 23 yes.

24 proceeding." 24 Q. Sothe areainquestionthatwe'retalking

25 Q. Now,whenyoureferredtotheport's 25 abouthere,whichisthe areathatis nowpartof the
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1 VaccaFarmmitigationarea,iswetlands;is that 1 A. I was contactedby an attorneyfor theport

2 correct? 2 who washandlingthe condemnation.Shewantedme to

3 A. I don'tknowhowmuchof thatparcelis 3 attendthe condemnationcase,and I --that'swhenI

4 wetland,butI knowthatthe issuehadto dowith 4 referinthise-mailaboutbeggingoutof it,because

5 whetheror notthepriorconvertedcropland 5 that'snotmy role,and I was contactedby Kevin

6 determinationwasmadeon thatparcelby theCorpsof 6 Featherston,who was the consultantforNovadyne.

7 Engineers,whetheror notthattookthatareaout of 7 Q. But thatwas why youwerecontacted,wasn't

8 regulationas faras stateandlocalregulationsor 8 it,becausetheportwantedassistanceinmakingthe

9 not. 9 casethatthearea inquestionwaswetlands,isthat

10 Q. _d understateand localregulations,that i0 correct,becauseitwouldreducethevaluationfor

ii areaisconsideredwetlands;isthatcorrect? ii condemnation?

12 A. That'scorrect.Now,I shouldadd thatit is 12 MS. MARCHIORO:Objection;askedand

13 consideredwetlandsif itmeetsthedefinitionof a 13 answered.

14 wetlandaccordingto thestatedelineationmanual. 14 A. Theywantedto know-- theywantedme to put

15 Q. And,in fact,theport'sargumentwas thatit 15 intowriting,whichI did,whatthe state'sregulatory

16 did,wasn'tit? 16 authorityisoverpriorconvertedcroplands.

17 MR. PEARCE:Objection;lackof personal 17 Q. (BYMR. EGLICK)So whatwas funny? Isn't

18 knowledge. 18 thatthewordyouuse in youre-nil?

19 A. I presumeso. 19 A. (Noddinghead).

20 Q. (BYMR.EGLICK)A_d,infact,that'swhatJim 20 Q. Whatdo youmeanby funny?

21 Kelleyhadcalledyouaboutoriginallywas toget some 21 A. Well,I recallhavinga ratherheated

22 helponmakingthatargument;is thatcorrect? 22 argumentwiththeportattorneyat theVaccaFarm

23 A. Actually,I wasn'tcalledby JimKelleyabout 23 whetheror not ecologyevenhadthe authorityto

24 that. 24 regulatepriorconvertedcroplands.

25 Q. ItwasNoradyne,didyou say? 25 Q. hd you tookthepositionthatecologydid
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I havetheauthoritytoregulatethemas wetlands;is 1 A. It says,"Iam franticallygettingmore

2 thatcorrect? 2 thingsonpaper."

3 A. That'sbeenour positionforquitea while, 3 Q. And that'sa referenceto the 401,isn'tit? "_L

4 that'scorrect. 4 MS. MRRCHIORO:Objection;callsfor )
5 Q. Andwhichportattorneydid youhavethe 5 speculation.

6 heatedargumentwith? 6 A. It says,"Iam franticallygettingmore

7 A. LastnameisPors,Tom Pors,P-o-r-s. 7 thingson paper,"soshe'sfranticallytryingto get

8 Q. Andthenwhatyou foundfunnywas thatthe 8 thingson paper.

9 port--andtellme ifI'mwrongaboutthis--theport 9 Q. Whatthings?Takea lookat the nextpageif

I0 tookthatauthoritytht ecologyhad andusedthatto I0 you'vegot anyquestion.Isn'tthisa cLraft-- a memo

II arguefora lowervaluationina condemationcase? Ii aboutdraft401 conditions?

12 Isn'tthatwhatyoufoundfunny? 12 A. 401 conditions.

13 A. I wouldfindthatfunny,yes. 13 Q. So I stillhavethequestion.

14 (DepositionExhibitNo. 194was markedfor 14 _. MARCHIORO:The documentspeaksfor

15 identification.) 15 itself.Objection.

16 Q. (BYMR. EGLICK]Showingyouwhathasbeen 16 Q. (BYMR.EGLICK)Doyou knowwhyshewas

17 markedasExhibit194 toyourdeposition.Can you 17 frantic?

18 identifyit? 18 A. No.

19 A. Thisisan e-mailwithanattachedmemo. It 19 Q. Did it seemodd toyou atthe timethatshe

20 isoriginallyfromKatieWaltertoAnn Kenny,andthen 20 saidshewas frantic?

21 itwasforwardedfromAnn Kennyto me onAugustthe 21 A. I feellikethatquiteoften.

22 Ist,2001. 22 Q. Pleaseanswermy question.

23 Q. Do youknowwhy KatieWalterwas frantic? 23 A. Is itodd thatshewouldfeelfrantic?

24 See whereit saysshe'sfranticallyworkingon the401? 24 Q. Did it seemodd to youat thetimethatshe

25 Do yousee that? 25 saidshewas franticallytryingto getthingson paper?
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1 A. Well,thisisabouttendaysbeforewe issued 1 Q. Let'slookat thehalfanansweryougave. "_&

2 the401,so, no,itprobablywasn'toddthatshewas 2 Was thedeadlineto get the401 outby thedatethat .J
3 feelingfrantic. 3 you did?

4 Q. Was shetryingtomeeta deadline? 4 A. We wereobviouslyworkingtowardsa decision

5 A. Probably. 5 point,and wehad askedKatietoput togethersome
6 Q. Andwhatwas thatdeadline? 6 draft401conditions.

7 A. Well,ifthe deadlinewas to getthe 401out 7 Q. Was the deadlineto getthe 401 outby the

8 by thedatethatwe did. 8 datethatyoudid?

9 Q. Youstartedyourresponsewithan if. Is 9 A. I don'tknow. I don'trecalltherebeinga

I0 thattheend of youranswer? i0 dropdeaddeadline.Theremay havebeen.

ii A. I believeI finishedthatanswer,yes. I! (DepositionEz_hibitNo. 195was markedfor

12 MR. EGLICK:Couldyoureadbackthe 12 identification.)

13 response,please? 13 Q. (BYMR. EGLICK)Showingyouwhathasbeen

14 (Thereporterreadbackas requested.) 14 markedasE::hibit195 toyourdeposition.Can you

15 Q. (BYMR. EGLICK)Doesthatcompleteyour 15 identifyit?

16 answer? 16 A. Theseare notesthatI tookonSepte_ber7,

17 A. Yourfirstquestionwas didit strikeyouodd 17 2001.

18 thatshewas frantic,I believe,right? 18 Q. So thiswas aftertheAugust401was issued

19 Q. Do youwantme tohavethequestionreadback 19 but beforethe SepteJnber401was issued?

20 again? 20 A. Yes.

21 A. Couldyoube moreclearsothatI'mnot 21 Q. Seeon thebottomrightcorner-- and I take

22 dancingaroundyourwords? 22 itthiswas a meetingwith-- yournotesof a meeting

23 Q. I'd behappyto. All youneedtodo is let 23 withpersonsregardingthe401or are thesenotesof

24 me know. 24 conversations?

25 A. I'm trying. 25 A. Itmay havebeena phoneconversation.
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1 O. Do you seewhereit says"JimKelley/Paul 1 wasn'tit?
2 Fendt"? 2 A. I believethe questionthatwas askedofus

3 A. Yes. 3 was ifthatconditionwas met --4 Q. Thosearetwofolkswhoworkfortheportas 4 Q. Mr. Stockdale,my questionwas theword

5 consultants? 5 "preconstruction"was stricken,wasn'tit?

6 A. Uh-huh. 6 A. I believeso.

7 Q. You'resayingyou thinktheseare notesof a 7 Q. And as of Septe/_ber7, theword

8 phoneconversation? 8 "preconstruction"was stillpresentinyournoteson
9 A. Yes. 9 whatthe conditionwouldbe,wasn'tit?

i0 Q. Doyou seethe linethatsays i0 A. It isinmy notes,yes.

ii "preconstructionmonitoring,"andthenwhatdoesit say ii Q. Do yousee the linewhereitsays-- isthis

12 afterthat? 12 whatit says,'Can'tcomeup witha thresholdwithone

13 A. "Bi-monthlyNove_erthrough_y." 13 yearof data"? DO you seethatinyournotes?

14 Q. What'sthata referenceto? 14 A. Uh-huh.That'scorrect.

15 A. Itmeanshydrologicmonitoringthatwill 15 Q. Whatisthata referenceto?

16 occurtwicea monthin themonthsNovemberthrough_y. 16 A. Well,theremusthavebeensomediscussion

17 Q. And what'spreconstructionmean? 17 abouthow muchmonitoringwouldbe necessarytodevelop

18 A. Beforeconstruction. 18 a thresholdofsomesort.

19 Q. Now,didtheword"preconstruction"mke it 19 Q. Andwhatdoesitmeanwhenyou saycan'tcome

20 intothemonitoringconditioninthe401 issuedin 20 up witha thresholdwithoneyearofdata?

21 September? 21 A. I don'tknow. It'ssortof cryptic,isn't

22 A. No. I recallthattherewas a questionabout 22 it? Itdependson whatthresholdyou'retryingto

23 whatwemeantby a conditionthataddressedmonitoring, 23 establish.

24 hydrologicmonitoring. 24 Q. Is thresholdanotherway of sayingbaseline?

25 Q. And theword"preconstruction"was stricken, 25 A. You coulduse that.

187 188

1 Q. Haveyou starteddraftingyourprofile 1 thinkispoorlyanalyzed?2 testimonyyetforthe PollutionControlHearingsBoard? 2 A. No.

3 A. Had I at thistime? 3 Q. So thisissomethingthatyouwouldconsider

4 Q. Haveyou? 4 a usefulreferenceinyourfield?

5 A. My profile--no, I haven't. 5 A. Yes.

6 Q. Are youawarethatyou -- 6 Q. Haveyoureviewed-- I mayhaveaskedyou

7 THE WITNESS:That'swhatyou andI were 7 thisbrieflyearlier,buthaveyou reviewedthe

8 talkingabouttoday,Joan? I can'ttalkto her. 8 PollutionControlHearingsBoardstaydecision?

9 A. No. I haven'tstarteddraftingit. [ want _ A. Yes.

I0 tomakesureI knowwhatyoumeanby testimony, i0 Q. And itsanalysiswithregardtowetlands?

ii Q. (BY_. EGLICK)It'sprofiletestimonyfor Ii A. Yes.

12 the PollutionControlHearingsBoardhearing. 12 Q. Andare thereparticularpartsofthat

13 A. No. I haven'tstarteddraftingit. 13 decisionwithwhichyoudisagreeintermsof the

14 Q. Are you familiarwitha publication 14 wetlandsanalysis?I won'taskyou aboutotherareas.

15 CompensatingforWetlandLossesundertheCleanWater 15 A. Yes.

16 Act,copyright2001bythe NationalAcademyof 16 _. EGLICE:What I'dlikeyouto do, then--

17 Sciences? 17 and I thinkit'spreviouslyadmitted.I havea note

18 A. Yes,I am. !8 herethatsaysthisisE:lhibit141. I'msurprisedit's

19 Q. Andthat's,isn'tit,a studyof whatworks 19 solateinthegame. Doesthatringa bellwithanyof

20 intermsofwetlandmitigationunderthe CleanWater 20 theothercounsel?

21 Act? 21 Q. (BY_. EGLICE)Why don'tyou takea lookat

22 A. Yes. 22 thedecisionifyou would,and ifyou couldjust

23 Q. And isit somethingyou'veread? 23 identifyforme the portionsthatyoudisagreewith

24 A. I'vereadquitea hit of it. 24 withregardtowetlands.

25 Q. Isthereanyparticularpartof itthatyou 25 A. Actually,the way thatthisiswritten,this
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I is a legalargument,and I'mnot qualifiedto disagree i predicatesa secondor thirdtimeand tellme there's

2 withit. I probablywas readingintoitsomethingthat 2 one thatyou disagreewith.

3 is notthere. 3 A. One of the issuesthatwe'regoingto be "_&

4 Q. Well,arethereany-- certainlythisisa 4 addressingis thewholequestionof acceptingriparian .#
5 legaldecision,but thereare somefactualpredicates 5 bufferrestorationin lieuof wetlandimpacts,and I

6 to itwithregardtowetlands,and I'maskingwhether 6 thinkthatthat'snotreallya factualissuethatthe

7 withregardtothe factualpredicatesthereisanything 7 boardhas ruledon.

8 thatyou disagreewithwithregardtothewetlands 8 Q. _y don'tyou tellme whowe is.

9 portionof thedecision. 9 A. Ecology.

I0 A. No. i0 Q. And you'resayingyou'regoingto be

II Q. And you'velookedthroughthewetlands II addressingin yourtestimonyto theboardtheissueyou

12 portionof thedecisionand you'recomfortablewith 12 justidentified?

13 thatresponse? 13 A. Well,I anticipatethat'sgoingtocomeup,

14 MS.MARCHIORC,:Objection.That'snotthe 14 sure.

15 witness'stestimony. 15 Q. And explainagainif youwouldperhapsina

16 MR. EGLICK:No. I'm askingwhetherhe's 16 littlebit moredetailthe issuethatyou'rereferring

17 lookedthroughthewetlandsportionof thedecisionand 17 tothatyouanticipatewillcomeup in yourtestimony.

18 he'scomfortablewithhis responsethathe justgave. 18 A. Well,the boardgoesthroughand laysoutthe

19 I'mnot askinghimwhetherhe'scomfortablewiththe 19 mitigationpackagein termsofratios. Forexile, on

20 outcometheboardmandated. 20 page12 at lineI0, appellantshavesho_ a likelihood

21 Q. (BY_. EGLICK)Do youunderstandthat, 21 of successon themeritsthatout-of-basinmtigation

22 _. Stockdale? 22 anduplandbufferenhancementmy notmeetfederal

23 A. Yes. 23 CleanWaterAct standardsof no degradationof

24 Q. I'mbasicallygivingyoua chanceto tellme 24 beneficialuses. Appellantshavesho_aa likelihoodof

25 thatyou'renowgoingto lookoverthefactual 25 successof showingthecurrentmitigationplandoesnot

191 192

1 degradebeneficialuseswithinthe basinproposedfor 1 A. Is thatthe onlyjustification?
2 thefilledmountains. 2 Q. Is thatone ofthem? J
3 So oneof thequestionsthat'sgoingto come 3 A. Well,that'sone of the elementsthatwe

4 up ishow giventhatthat'swhattheyhaveconcluded, 4 consideredin ourdecision,yes.

5 how itis thatecologycertifiedthatthemitigation 5 Q. So whatotherelementsareyou goingto

6 packagedoesinfactprotectbeneficialuses. 6 conveyin yourtestimonyto theboardwerepartof the

7 Q. Andyou werereferringtosomefocusyour 7 justificationfor acceptingthe port'sproposalwith

8 testimonyisgoingto haveon riparianwetlands? 8 regardto wetland?

9 A. Did I sayriparianwetlandordid I say 9 A. Well,I'm goingto addressthevalueof

10 riparianforest,buffer,whatever-- no. Not riparian I0 ripariancorridorrestorationin anurbanenvironment

Ii --well,ripariancorridor, ii andthe valuethathas forthe aquaticresourcesina

12 Q. Ande;:plainwhate;:actlyyourpositionison 12 basin.

13 that. 13 Q. And any otherissuesthatyou'regoingto

14 A. My positionon what? 14 addressin yourtestimonyconcerningtherationalefor

15 Q. On thatquestionofhow ecologyhappenedto 15 theport's-- forecology'sacceptanceofthe port's

16 issuea certificationin lightof ripariancorridor 16 wetlandplan?

17 issues. 17 A. Well,my previousdeclarationaddressedwhat

18 A. Well,we accepteda mitigationpackagethat 18 I feltwerethe environmentalbenefitsthatwerebeing

19 hasa significantelementofripariancorridor 19 proposedin termsof theoverallbenefittoMiller

20 enhancementas a formofmitigationand the 20 Creek,and so that-- oneof the thingsthatthat

21 reconnectionof thefragmentedhabitatthatcurrently 21 didn'tincludeis the literaturethataddressesthe

22 e2istsin thatreachofMillerCreek. 22 valueof replacingand restoringripariancorridorsin

23 Q. And isthatgoingtobe thejustificationfor 23 termsof the functionsthatthatvegetationprovides.

24 theacceptance,thereconnectionoffragmentedhabitat, 24 It'sverysimilarto the rolethata forestedwetland

25 inyourtestimony? 25 wouldprovidewithinthatcorridor. -%
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1 Q. _at literatureareyou referringto? i you havein yourport401--

2 A. Well,there'squitea bit. There'sactually 2 A. Okay. They'renot inmy port401 file. It's

3 moreliteratureonriparianfunctionsthanthereis 3 partofmy library.I havea veryextensivelibrary.

4 wetlandfunctions. 4 Q. Can identify of thesearticles,you any

5 Q. Whatliteratureinparticularare you 5 documents,publications?

6 referringto? 6 A. Well,for example,thebibliographyby

7 A. Well,there'squitea bit of literaturethat 7 Cordellwiththe SmithsonianInstituteprovidesseveral

8 iscomingout of theCenterforStreamSiteStudiesat 8 hundredreferencesthathaveto do withriparian

9 theUniversityofWashington.There'sa National 9 ecosystems.

I0 Academyof Sciencesreport.The SmithsonianInstitute I0 Q. Well,I'm sureit does,but I guessthe

ii provideda verye::tensivebibliographyon riparian ii questionisare yougoingtosupportyourtestimonyto

12 systems,and thatcataloguedseveralhundredkey 12 theboardby referringtoa bibliographyof several

13 articles.There's-- 13 hundredarticlesorare yougoingtoreferto

14 Q. Are thereparticulararticlesthatyou have 14 particulararticlesin thatbibliography?

15 relieduponeitherin thedecisionthatwasmadeor in 15 A. No. I'llrefertoparticulararticles.

16 yourpreparationfortestimonyto thePCHB? 16 Q. And whichoneswilltheybe?

17 A. Thereare somekeydocuments,yes,thatI've 17 A. Well,likeI said,rightnowtheydon'tcome

18 read. 18 to mind.

19 Q. Whatare they? 19 Q. Didyouhaveany articlesin mnd whenthe

20 A. I'dhaveto pullthemout ofmy file. I 20 401swereissuedfor theport'scertification

21 don'trecallthetitleor theauthor. 21 application?

22 Q. _d youhavetheminyourfilewithregardto 22 A. Thatwas partofthe basison whichwe

23 the401applicationbytheport? 23 acceptedriparianrestoration.

24 A. Yes,I do. 24 Q. Did youhaveanyparticulararticlesinmind

25 Q. We haven'tseenthem,so if theseare things 25 whenthe401decisionswereissuedby the Departmentof

195 196
1 Ecology? 1 articlesthatsupportecology'sposition,but you

2 A. Well,particulararticles.I havearticles 2 cannotnow identifythem;is thatcorrect?

3 inmy librarythatI'vereadandthatI usedtosupport 3 A. That'scorrect.

4 theargumentonwhichpartof ourdecisionwasbased. 4 Q. But you'regoingto tryto go backand

5 Q. _d canyou identifythosearticles? 5 identifythembeforeyoutestifyto theboard;isthat

6 A. I willidentifythosearticles. 6 correct?

7 Q. I'maskingwhetheryou cantoday. 7 A. Yeah. I thinkitwould-- yes.

8 A. Today-- I justsaidthatI don'tknowifthe 8 Q. But youdidn'ttryto identifythembefore

9 ChrisMay articleaddressesthat,fore::ample.There's 9 the 401decisionswereissued,did you?

I0 anarticleby KevinFeatherston,researchthathe did I0 A. No, I didn't.

II outon therainforest.There'sa lotof literature, ii Q. Is thereany otherissuethatyouwillbe

12 butI can'ttellyouwhichonespecificallyaddressed, 12 raisinginyourtestimonythatyouhaven'tidentified

13 fore::ample,theroleof riparianforestto the 13 here? You'vetalkedaboutripariancorridors.You've

14 contributionofdissolveorganicmatters. 14 mentioneda coupleof otherthings.Is thereanyother

15 Q. So is itcorrect,then,tosay thatyou 15 issuethatyouwillbe raisinginyourtestimonybefore

16 didn'tattempttoidentifythosearticlespriorto the 16 the board?
17 issuanceof the401? Is thatcorrect? 17 A. Not thatI can thinkof.

18 A. Not forpurposesof referencingitin a 18 Q. Justa coupleofwrap-upquestionshere. Is

19 bibliography. 19 a WRIA-- doesthattermringa bellwithyou?

20 Q. Butyou'regoingto forpurposeofyour 20 A. Waterresourceinventoryarea.

21 testimonygobackandsee ifanyof thearticleslisted 21 Q. Isthatthesamethingasa watershedin

22 inthisbibliographyyou referredtowillsupport 22 termsof watere::pertstalkabouta watershed?IsWRIA

23 ecology'sposition;isthatcorrect? 23 the samethingashow a scientistwouldidentifya

24 A. I do havearticlesthatsupporttheposition. 24 watershed?

25 Q. _d justtobe clear,you sayyoudo have 25 A. Itcanbe. It dependsatwhatscaleyou're

Mary L. Green, CCR, RPR * Yamaguchi, Obien&Mangio
206-622-6875 * m.marygreen@verizon.net

AR 028904



CaseCompress ERIK STOCKDALE January 23, 2002
• 197 ...... 198

1 talkingabout, i thousandsquaremiles. Theybothcan be watersheds.

2 Q.Well, isa _IA a scientificdesignationor 2 Q. Isa basinalwaysco-extensivewitha

3 an administrativedesignation? 3 watershed?

4 A. It'sbasedon a watershedboundary,sothat's 4 A. Itcan be. 2
5 a scientificdetermination. 5 Q. Isit a --

6 Q. Well,_ybe I'mnot askingthe question 6 A. You can alsohave severalbasinswithina

7 correctly,but doesa WRIAalwayshaveboundariesthat 7 largerwatershed.

8 areco-extensivewitha particularwatershed's 8 Q. And is a WRIAalwaysco-extensivewitha

9 boundary? 9 basin?

I0 A. Therecanbe severalwatershedswithina i0 A. Well,I'm thinking.In KingCounty,for

II waterresourceinventoryarea. ii example,the GreenRiverbasin,KingCountybrokethe

12 Q. And a waterresourceinventoryareaisa 12 GreenRiverbasinintoseveralsubbasins.Theyeach

13 conceptestablishedby legislation,isit not? 13 canbe considereda watershedor a basin.

14 A. I believeso,yeah. 14 Q. Individually?

15 Q. Andis a basininwatertalksoto speakthe 15 A. Individually.

16 sameas a watershed? 16 Q. Do you recallthatthereis a hydrologic

17 A. Well,therecouldbe -- again,itdependson 17 standardin the 401-- I thinkactuallyit waschanged

18 the scalethatyou'retalkingabout,becauseyoucan -- 18 fromAugusttoSepte/_ber2001401 --thattalksabout

19 PigeonCreekin northwestEverettisa basin. It'sa 19 requiringgroundwaterwithinten inchesof thesurface

20 watershed.It'salsopartof the PugetSoundtrough. 20 in certainwetlands?

21 I mean,it dependson whatscaleyou're 21 A. Right.

22 talkingabout,and that'sonethingthat'sconfusing 22 Q. Do you recallthat?

23 abouthow peopledefinewatershedsandcatchmentsand 23 A. Yes,I do.

24 basinsisitdependson the scale.You can havea 24 Q. And that'ssupposedto be a standardto

25 watershedthat'sten squaremilesand itcan be a 25 monitorwhetherthere'sbeenan impacton oneof these

199 200
1 wetlandsthat'ssupposedto beprotectedunderthe 401 1 standingwaterwherethereusedtobe.

2 certification;isthatcorrect? 2 A. No. Youwouldhaveto basethaton morethan J
3 A. Well,thatstandardwouldmeasurewhetheror 3 one observationof thedepthof the groundwater.

4 notthewetlandboundaryhas shiftedas a resultofthe 4 Q. Well,if youmadefiveobservationsof the

5 project. 5 depthof the groundwaterandyou foundtherewaswater

6 Q. Wouldthatstandardmeasurewhethertherewas 6 withinteninchesof soil,wouldthattellyouwhether

7 hydrologicimpacton thewetland? 7 therewas flowingor standingwaterwherethereusedto

8 A. Notthe standarditself,becausemeasuring 8 be?

9 whetheryouhavehydrologyat ten inchesornot is not _ A. Well,if there'sflowingwater,you'regoing

I0 goingto tellyouwhetherthere'sbeenimpact, i0 to seeit,and if there'sstandingwater,you'realso

ii Q. _en't theresomewetlandsthatare ii goingto see it.

12 identifiedas havingflowingand standingwater? 12 Q. Is theresomestandardin the401

13 A. Yes. 13 certificationthataddressesdeterminingas partof

14 Q. So if you'vegot thisten-inchstandardfor 14 monitoringwhetheror not wherethereusedto be

15 checkingthe soilsandyouget an answeraboutwhether 15 flowingor standingwatertherestillis inthe same

16 there'swaterinthatten inchesof soil,thatdoesn't 16 way?

17 reallytellyouwhetheror notthere'sbeenan 17 A. Whetherit'sflowingor standing-- that's

18 alterationina wetlandthatusedto haveflowingand 18 not languagethatwe used inthecertification.

19 standingwater,doesit? 19 Q. WhatI'm gettingat is-- andmybe I'm not

20 A. Well,onethingis tohaveflowingwater. 20 askingitin a properway -- ispresumablyifthereare

21 _other thingisto havestandingwater. _e you 21 wetlands-- and I understand,for example,thereare

22 sayingthatthewetlandhas flowingand standingwater? 22 severalwetlandsout there,youwouldagree,wouldn't

23 Q. Eitherone. WhatI'maskingiswhether 23 you,thatare now typifiedfor significantpartsofthe

24 checkingtoseewhetherthere'swaterten inchesdown 24 yearby flowingor standingwater?

25 givesyouany assurancethatthere'seitherflowingor 25 A. Orpartsof wetlands.
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1 Q. Wouldyou agreewiththat? 1 Q. Well,isit an acceptableoutcomeundera 401

2 A. Sure. 2 certificationfor a wetlandthathas beentypifiedin

3 Q. Whatisthereinthe 401conditionthat 3 thepastbyhavingat significanttimesflowingor

4 assuresthat-- in the 401conditionsthatassurethat 4 standingwaterto no longerhaveitpost-certification,
5 thatconditionwillcontinue? 5 post-projectconstruction?

6 A. I don'tthinkthereisone. 6 A. Well,itdependson whatportionof the

7 Q. Isn'ttherea differencebetweena wetland 7 wetlandyou'retalkingabout,becauseI can thinkof

8 thathas flowingand/orstandingwaterand a wetland 8 wetlandsonMillerCreekthatarenearthe creekor

9 thatdoesn't? 9 partofthe creekdependingon thetimeof theyear

i0 A. I can thinkof manydifferences,yes. I0 thathaveflowingor standingwaterand wherethe earth

Ii Q. Andaren'ttheresomedifferencesin termsof ii of thewetlandishigherup topographicallyrarelyis

12 value? 12 connectedto thecreekdirectly,so itdependson where

13 A. Again,let'snot getintothe valueargument. 13 inthewetlandyou'retalkingabout. Presumablyyou're

14 We needto talkaboutwetlandfunction. 14 talkingabouttheedgeof thewetland.

15 Q. Aren'ttheredifferencesintermsof 15 Q. Well,are thereanywetlandsor any portions

16 function? 16 of wetlandsat the airportsitewhereit wouldnotbe

17 A. Yes. 17 anacceptableoutcometo havewhathavepreviouslybeen

18 Q. And isn'tone ofthe purposesof 401 18 areasof flowingor standingwaternolongerbe

19 certificationtopreventdegradationofwetland 19 characterizedby flowingor standingwater?

20 function? 20 A. I wouldneedto lookatwhatwetlandyou're

21 A. That'scorrect. 21 talkingabout,becauseI don'twantto sayyes orno

22 Q. And tomaintainthetypicalcharacteristics 22 withouthavingmoreinformation.

23 thathavebeentherebefore? 23 Q. Well,was thatlookedatbeforethe 401

24 A. That'scorrect.Well,notalwayswhat'sbeen 24 conditionswereissued?

25 therebefore,not ina mitigationwetland. 25 A. Was thequestionof flowingor standing

203 204

1 water-- 1 Q. Well,pointif youwould,then,to a

2 Q. And maintainingthosewetlandcharacteristics 2 conditionregardingwetlandsinthe 401fromSeptember
3 consideredbeforethe401was issued? 3 thatisdirectedtowardmaintainingflowingor standing

4 A. Wehad extensivediscussionswithParametrix 4 waterconditioninon-sitewetlands.

5 aboutthe issueofwetlandsdowngradientfromthebig 5 A. Well,I believeI'vealreadyansweredthat

6 wall. 6 thereisn'ta conditionin the401 thataddresses

7 Q. My question,though,waswas theissueof 7 flowingor standingwater.

8 maintainingflowingandstandingWatercharacteristics 8 Q. And you'vealso,I think,saidyouneeded

9 insitewetlandsconsideredbeforethe401was issued? 9 someidentificationofwhatwetlandsmighthaveflowing

I0 A. Yes. i0 or standingwater;is thatcorrect?

Ii Q. And my questionis,arethereconditionsin Ii A. No. You said-- I don'twantto get into

12 the401whichwillmaintainthosecharacteristics? 12 thisyou said,he said,kindof thing,but itdepends

13 A. Theperformancestandardif youlookat the 13 on whichwetlandyou'retalkingabout,becausesome

14 monitoringrequirementdoesn'tmeasureforthat. 14 don'thaveflowingor standingwater.

15 Q. My questionis,arethereconditionsin the 15 Q. And for theonesthatdo, thequestionis is

16 401whichwillmaintainthosecharacteristics? 16 thereanyconditioninthe 401whichmaintainsthat

17 A. Of whichparticularwetland? 17 characteristicfor thosewetlands,andI thinkyour

18 Q. Anywetlandthatmighthavea characteristic 18 answeris no.

19 offlowingor standingwater. 19 A. That'scorrect. I don'tthinkwe addressed

20 A. The wholegoalof the 401istoprotectthe 20 thatinthe 401.

21 wetlandsthatarenot beingaffectedby theproject,so 21 Q. Can youe2plaintome whatthissentence

22 I'mtryingto understandyourquestionwithoutjust 22 means? It'sonpage5, paragraph13of your

23 sayingyesor no,becauseI canthinkofmanydifferent 23 declaration._ote, wetlandenhancementby itsvery

24 situationswhereI couldsayyesand somewhereI could 24 definitionresultsinthe improvementof a suiteof

25 sayno. 25 wetlandfunctions(primarilyhabitat)at theexpenseof
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1 wetlandacreage.Enhancementcanthereforeresult-in 1 by revegetatingthe wetland,removingthe grazing

2 the lossor dimhishmentofacreage-basedfunctions 2 pressure,but somefunctionsare acreagebased. Some

3 suchas waterqualityimprovement,end quote. 3 waterqualityimprovementfunctionsare tiedprimarily

4 A. Whate:_ibitnu_er is that? 4 tothe sizeof thewell,not always,but to the size J
5 Q. I thinkthat's172. 5 and to thesoiland tothe slope.

6 A. Page5? 6 Q. _md waterqualityin_Drovementisone thatis

7 Q. Paragraph13. It'sthetwo sentenceson 7 tiedtothe acreagesizeof a wetland? Isn'tthatwhat

8 lines16through19. 8 you'resaying?

9 A. Oh, okay. _d yourquestioniswhat? 9 A. Yes.

i0 Q. Whatdoesthatmean? I can breakitdown I0 Q. _d whatelseis tiedto size?

ii moreif you'dlike. I had troublegettingthroughthat II A. Well,it alsodependson thetopographyof

12 one. 12 the wetland.

13 A. Wetlandenhancementis an activity-- let's 13 Q. Whatelseis tiedto size?

14 sayyou takea degradedreedcanarygrasspasture. 14 A. In termsof wetlandfunction,waterquality

15 It'san areathatwas a wetlandandcontinuestobe a 15 isprobablythemostsize-dependentfunction,although

16 wetland,but itsvegetationhas beenremovedand/or 16 it'srelativeto what? Certainlysomehabitat

17 grazed.Let'ssay youbuilda 7-Elevenonthe corner 17 functionsareperformedin largerwetlandswhere

18 ofthatfieldandthemitigationis to enhancewhat's 18 there'sa mix ofwetlandtypesand topographiesand

19 left,soyou'veshrunkthewetlandinacreage,but 19 there'sinteriorhabitatinconnectionto other

20 you'vebumpedupthe levelof functionon the remaining 20 wetlandsand so forth. Thepurposeof -- thereason
21 wetland. 21 thatI includedthisinmy declaration--

22 So somewetlandfunctions-- forexample, 22 Q. Well,I didn'task you that. I guessif

23 smallr_l habitator pasturinebirdhabitat, 23 you'regoingto kindof gobeyondmy question,I'd

24 probablyto someententprimaryproductivity-- some 24 rathertakethe timeto ask youanotherone. The last

25 functionsyou'veincreasedtheirlevelof perfor_nce 25 questionI havefor you,_. Stockdale,is wereyou
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1 contactedby theportaftertheAugust2001401was 1 A. Well,becausewe changedit.

2 issued? 2 Q. Well,how do you knowthe portwanted

3 A. Was I contactedbythe port? 3 clarificationaboutit?

4 Q. Yeah. 4 A. Becausetheyhad questionsaboutit.

5 A. Did anybodyattheportcallme? 5 Q. How do you knowtheyhad questionsaboutit?

6 Q. Yeah. _md complain. 6 A. BecauseI probablyheardaboutit through

7 A. Not thatI recall. 7 Ray.

8 Q. Did theycallandsay,We don'tlikethis 8 Q. Ray?

9 401? = A. Hellwig.

I0 A. Iftheydid,theydidn'tcomplaintome. i0 Q. But noone calledyou fromtheportandsaid,

II Q. Wereyou awarethatthe porthad complained ii We'vegotquestionsaboutthe wetlandsconditions?

12 abouttheAugust401? 12 A. I don'tthinkso.

13 A. Well,theyprobablydid. 13 Q. Noneof the portwetlandscientistsor

14 Q. Pardonme? 14 consultant,whoever?

15 A. Theyprobablydid. No. I don'tknow. 15 A. No. 1 don'tthinkJimcalledme, no.

16 Q. You haveno knowledgeeitherway? 16 Q. Sowhateverinformationyou gotaboutthe

17 A. Well,therewas somequestionsthatwere 17 possibleneedfor changesdidn'tcomethrough

18 raised,one,likeI said,aboutthehydrologic 18 wetland-to-wetlandpersonconsultation?

19 monitoringdownslopeof thefillprism,but I don't 19 A. No.

20 thinkthatconstitutesa complaint. 20 Q. It camein someotherway;isthatcorrect?

21 Q. Well,did theportto yourknowledgeaskfor 21 A. Yeah.

22 changesin theAugust401? 22 Q. Whenwereyou firstawarethatecologywas

23 A. As faras thewetlandelement,theywanted 23 goingtochangethe 401 conditions?

24 clarificationaboutthatcondition. 24 A. Well,sometimeafterwe issuedittherewas

25 Q. _md how doyou knowthat? 25 thequestionof clarifyingthat. You know,tobe
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I honestwithyou,therewas some-- therewere 1 changingitwithinthe spaceof a monthor so.

2 discussionscirclingaroundit,but I wasn'tpartof 2 A. No. I had no reasonto anticipatethat.

3 those. 3 Q. You'veagreedwiththewordcompetent.Would

4 Q. So no onecametoyou -- letme startover. 4 youcallitan acceptabledecision?

5 Strikethat. 5 A. TheAugust401,yes.

6 You didn'tgo tosomeoneand say,I thinkwe 6 Q. Was itan appropriatedecision?

7 needtochangethe 401? 7 A. I believeso.

8 A. No. 8 Q. Was itconsistentto whatyou understoodthe

9 Q. DidyouthinktheAugust401wasa competent 9 scopeofa 401decisionoughtto be?

I0 401decision? i0 A. Yes.

ii A. I was gladto bedonewithit. ii Q. Thankyou. I don'thaveanyotherquestions

12 Q. Well,yougot tofocuson thequestionI ask. 12 now. Thankyou verymuch,Hr. Stockdale.

13 Itwillsaveus botha lotoftime. Didyou thinkthe 13 MR. PEARCE:I haveone brieflyonclean-up.

14 August401was a competent401decision? 14 EXAMINATION
15 A. Yes. 15 BY MR. PEARCE:

16 Q. Whenitwas issued,didyou haveanythought 16 Q. Therewas sometestimony,_. Stockdale,

17 inyourmindthatitwouldbechangedwithinthespace 17 aboutthewildlifehazardmanagementplan,I think;is
18 of a monthor so? 18 thatcorrect?

19 A. No. 19 A. Yes.

20 Q. Neveroccurredto you? 20 Q. You saidthat'snot toyourknowledgea

21 A. I willnot tryto guesswhatthereactionis 21 conditioninthe 401? You saidthatwas oneof the

22 goingto be. 22 thingsyou thoughtyoumighthaveleftout?

23 Q. I'mnotaskingyou toguesswhattheport's 23 A. Itwas in referencetoone ofthe itemsinmy

24 reactionwouldbe. I'maskingwhetheriteveroccurred 24 memoof October2000whereI suggestedthatwe include

25 toyouwhentheAugust401was issuedthatyouwouldbe 25 languagethatgaveus somesortof assurancethatthe

211 212
1 airportmanagerclearlyunderstoodwhatwas inthe 401, 1 _. Pearce,is ityourtestimonythateverythingthat

2 andsubsequentto that,I believethatthewaythat 2 is attachedto theNRMPthenis automaticallyimported

3 thatwas resolvedwas thatthe401 isbeingattachedto 3 as a conditionofthe 401 inyourunderstandingof the

4 thewildlifehazardmanagementplan. It'spartof the 4 401?

5 managementplan. 5 A. As a condition?

6 Q. Are youawarewhetherthe -- letme strike 6 Q. Yes.

7 that. 7 A. Well,thereare a lotof things-- I'mtrying

8 The naturalresourcesmitigationplanisa 8 to thinkwhatyou'rereferencingasa condition.If

9 requirementinthe 401,is itnot? 9 it'spartof the naturalresourcemitigationplan,

I0 A. Yes. I0 whichisclearlyreferencedinthe 401,thenI thinkit

ii Q. Are youawarewhetherthe wildlifehazard Ii wouldfollowthatitwouldbepartof thatplan.

12 managementplanisan appendk:and requiredinthe 12 Q. Onceagain,I'llask youtoanswerthe

13 NRMP? 13 questionI asked. Is ityourtestimonythateverything

14 A. I don'tknowif it'sanappendk:inthe NRMP 14 thatisattachedtothe NRMPisthenimportedas a

15 ornot. 15 conditionintothe 401certification?

16 Q. Ifitwere,thenitwouldbe requiredaspart 16 A. I thinkthat'sa reasonableassumption,yeah.

17 of theNRMP,woulditnot? 17 Q. And istheresomethingin the401

18 A. Yes. 18 certificationthatyoucan pointto thatbearsthat

19 Q. That'sall I have. Thanks. 19 out?

20 MR. EGLICK:I havesomethingelse,but do 20 A. Thatbearsthatthe attachmentsare

21 you,Joan? 21 conditions?

22 MS.MARCHIORO:No. 22 Q. Thattheattachment-- fore::ample,all the

23 FURTHEREXAMINATION 23 attachmentsto the NRMPare importedwiththestatusof
24 BYMR. EGLICK: 24 conditionsintothe 401.

25 Q. Withregardto thecolloquyyoujusthadwith 25 A. I'dhaveto lookat the 401.
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_'_ 1 COR_EC_ZON, SIGNATUREPxGE

1 Q. Well,you'vegotitthere.Doyouwantto z

2 takeaminuteandlookatit? 3 RE:ACC,.DoE, ,c,,,oi-16o

3 A. I'mgoingtohavetotellmysonthatI'mnot 4 E=*kstockdal,,=.....y 2_,2O02 )4 goingtomakemyco,alimentwithhim. 5
5 Q. Thisisthelastquestion. 6 i, E=IkS=ockdaX.,h......d =bewi=hl........Ipt

6 A. Well,it'sgoingtotakemesometimeto 7 tak,n=....._ 2_,2ooe,and=h....o i, =.....d

7 answerthatquestionfully.I mean,thisdocumentis . ......=.....pt•....y =h,ng...._/.......eel....i•

8 fairly--you'reaskingmefora fairlypreciseanswer. , any,.,•oil....
9 Q. Well,okay.I thoughtyouwerefamiliarwith 10 PAGE LINE CORRECTION

i0 thisdocumentanditwouldbeaneasymatterforyouto ii

11 gothroughandshowmewhatyouhadinmnd. Ifnot, iz

12 thenfairenough.I'mseriousaboutthat, 13
13 M_.Stockdale.Ifit'snotsomethingyou'renot 14

14 familiarwithitenoughtokindofpointtomewhatyou I_
15 hadinmind--

16

16 A. No. I'dhavetogolookforit.
17

17 Q. Well,thenwe'lljustleaveitatthatsoyou
18

18 canmakeyourcomitment. 19

19 (Depositionconcludedat5:38p.m.) 20

20 (Signaturewasreserved.)
21 21
_? 22 Slgned st , Washln_on, o, _he

_ 23 __ _,y of , 2oo2.

24 2,
25 25 E:i_s=oc_daz.

215
1 CERTIFICATE

)5 I, Mary L. Green, the undersigned Certified Court --

4 Reporter and Notary Public, dc hereby certify:

5 Than the testimony and/or prcceedlng_, a transcrlpt

6 of which is attached, was given before me at the time

7 and place stated therein; that any and/or all

8 wltness(es) were by me duly sworn uo tell the truth;

9 thaK the sworn testimony and/or proceedings were by me

i0 suenographlcally recorded and transcrlbe_ under my

ii supervision to the best of my ablllny; that the

12 foregoing transcript contains a full, true, and

13 accurate record of all the sworn testimony and/or

14 pro_eedlngs given and occurring at the time and place

15 stated in the transcript; that I am in no way related

16 to any party to the matter, nor to any counsel, nor do

17 I hsve any •Inanclal interest in the event of the

18 cause.

19 WITNESS MY HAND AND SEAL THIS 28TH DAY OF JANUARY

20 2002.

21

22 MARY L. GREEN, CSR gGREENML497RZ

23 Notary Publlc for the State of Washlngton,

24 residing in King County.

25 My appointment expires 4/4/05.
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