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Summary Statement for Deposition Publication

submitted pursuant to
Order Granting Appellant's Motion to Publish Depositions

of Ecology Managers and CR 30(b)(6) Designated Witnesses
dated March 19, 2002

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Peter Kmet, P.E., Senior Environmental Engineer, Toxics Cleanup
Program, DOE Headquarters Policy and Technical Support Unit.

Date of Deposition: December 19, 2001

1. Admissibility

A. Purpose used for or what it Will be offered to prove:

Testimony about recommendations and reservations expressed by the Senior
Environmental Engineer in Ecology's Toxics Cleanup Program, Headquarters
Policy and Technical Support Unit regarding 401 fill conditions.

B. Specific designation (if CR 30(b)(6) deponent):

Fill Criteria, Condition E of the Certification (pp. 14-19).

C. Basis for admissibility if challenged by objection: If an objection is
attached pursuant to provision 4 below, ACC's and CASE's response is
also attached.

2. Excerpting: The following portions of the Kmet deposition are offered by ACC
and CASE:

Page 7, lines 4-17
Page 11, lines 2-23
Page 13, line 11 through Page 27, line 15
Page 28, line 20 through Page 43, line 6

3. Counter Excerpts of Respondents: See attached.

4. Objections of Respondents: See attached.

g:\lu\acc\pchb\depositions\published deps_net.doc
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ACC & CASE v. Dept. of Ecology & Port of Seattle
PCHB No. 01-160

Department of Ecology's Designation of Additional Portions of
Deposition and Objections Entered Pursuant to the

Board's Order of March 19, 2002 and Port of Seattle's
Joinder in those Objections and Designations

Deponent: Pete Kmet

Date of Deposition: December 19, 2001

3. Counter Excerpts by Respondent Department of Ecology: 1

START END

Page 6, line 2 page 6, line 5

Page 6, line 11 page 6, line 13

Page 47, line 21 page 48, line 9

4. Objections to Designations by Appellants:

General objection: Mr. Kmet is not a CR 30(b)(6) designated witness and does not
speak for the Department of Ecology on its 401 certification to the Port of Seattle. In response to
a subpoena naming a governmental agency:

[T]he organization so named shall designate one or more officers, directors, or
managing agents, or other persons who consent to testify on its behalf, and may
set forth, for each person designated, the matters known on which he will testify.

CR 30(b)(6) (emphasis added).

Ecology did not designate Mr. Kmet as a 30(b)(6) witness.

By Order dated March 19, 2002, the Board has conditionally granted ACC's motion to
publish. In response to ACC's motion, Ecology argued that it did not designate witnesses
pursuant to CR 30(b)(6) because ACC's request for designation was overbroad and improper.
The Board's order apparently rejects Ecology's argument on the basis that by relying on the
work of Ann Kenny, Erik Stockdale, John Drabek, and Kevin Fitzpatrick to grant the Port's 401
certification Ecology has implicitly designated those individuals as CR 30(b)(6) witnesses.
However, this logic does not hold true for Mr. Kmet.

l By designatingcounterexcerpts,Ecologydoesnotwaive itsobjectionsto ACC's andCASE'spublication
of this transcript.Those objectionsarereflectedin Ecology'sResponseto Appellants'Motionto Publishand in
argumentbeforethisBoard. Further,Ecologydoesnotwaiveits objectionstoACC's andCASE'suse of particular
portionsofthe transcript.Thoseobjectionsare identifiedinsubsection4 ofthisdocument.

PETEKMET- 1
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Although Mr. Kmet provided comments to Ecology employees working on the Port's 401
application, Ecology did not rely on his work to grant the 401. As Mr. White testified to this
Board, he did not rely on Mr. Krnet to reach his decisionJ Similarly, in response to an ACC
question about how to read the 401 certification, Mr. Kmet stated in his deposition "I think that's
up to the person preparing the certification and what was their intent." Deposition of Peter
Kmet, p. 43, 11.1-6.

Mr. Kmet's own documents demonstrate he gave mere "recommendations" regarding

acceptable fill criteria. Hearing Ex. 36 (June 27, 2001 e-mail from Peter Kmet to Kevin
Fitzpatrick). In his declaration to this Board, Mr. Kmet stated that his June 27, 2001 message
"should not be construed to conclude that the acceptable fill criteria established in the § 401
Certification are or are not protective of water quality." Declaration of Pete Kmet, p. 2, 11.3-4.
In response to the final question in his deposition, Mr. Kmet confirms that his comments do not
address water quality?

Therefore, Ecology objects under CR 30(b)(6) and on relevance grounds to publishing
Mr. Kmet's deposition transcript for the purpose of ACC arguing that Mr. Kmet's
recommendations regarding acceptable fill reflect Ecology policy. Ecology's acceptable fill
policy for the Port's Third Runway Project is reflected in its 401 Certification.

In addition to its general objection, Ecology objects to particular portions of Mr. Krnet's
deposition transcript as follows.

START END OBJECTION

Page 16, line 4 page 16, line 7 Mischaracterizes witness' testimony (re "you
reached the opinion the sampling frequency was
insufficient.")

Page 20, line 5 page 20, line 21 Relevance. No foundation. Under WAC 173-340-
900 Ecology has set the MTCA Method A Soil
Cleanup Levels for Unrestricted Land Uses. In
Table 740-1 of that rule the Cleanup Level for
Arsenic is 20 mg/kg. According to footnote "b",
that level is "adjusted for natural background for
soil." The rule was recently amended effective
February 12, 2001.

Page 26, line 14 Page 26, line 23 Relevance. No foundation.

PORT JOINS ECOLOGY'S DESIGNATIONS AND OBJECTIONS

Counsel for the Port of Seattle have reviewed Ecology's designations and objections.

The Port joins in all of Ecology's designations and objections.

2 Although Mr. White has testified in this matter Ecology does not yet have access to the hearing transcript
and, therefore, cannot yet provide the Board with a precise cite to Mr. White's testimony in this regard.

3 Deposition of Peter Kmet, p. 48, 11.8-9 - "My e-mail is not addressing WAC 173-201A-040." WAC
173-201A-040 is Ecology's water quality regulation.

PETE KMET - 2
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Appellants' Responses to Objections Raised by Ecology and the Port
To The Publication of Depositions of Ecology Managers and

CR 30(b)(6) Witnesses

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Peter Kmet, P.E., Senior Environmental Engineer, Toxics Cleanup
Program, DOE Headquarters Policy and Technical Support Unit.

Date of Deposition: December 19, 2001

Responses to Ecology Objections:

For the publication of the deposition of Mr. Kmet, Ecology raises a general objection,
and three specific objections that are each addressed below.

1. Response to General Objection:

In granting the Motion to Publish, the Board has already rejected Ecology's
argument that it did not designate Mr. Kmet as a CR 30(b)(6) witness. Mr. Kmet is a
Senior Environmental Engineer in the Toxics Cleanup Programs' Policy and Technical
Support Unit. He clearly can testify regarding the Department's policy regarding
hazardous substances and the Model Toxics Control Act, Ch. 107D RCW ("MTCA").

Ecology's suggestion that Mr. Kmet's deposition is irrelevant factually lacks
merit. Chung Yee, the Department person assigned to review the fill criteria, was
specifically directed to provide a "response to comments and concerns raised by Pete
Kmet." Ex. 21. To the extent that Ecology has argued that it relied upon its technical
experts, the matters its technical experts were asked to address are directly relevant.

2. Objection: Page 16, line 4 through Page 16, line 7

Response: This question was in regard to Exhibit 31, a September 11, 2000,
email from Mr. Kmet to Mr. Fitzpatrick. Exhibit 31 is identical to exhibit 15, which
was discussed during the cross examination of Chung Yee. In the third page of the
attachment to the September 11 email, Mr. Kmet states, with regard to the proposed
fill criteria sampling schedule "this sampling schedule is insufficient to determine
compliance with the MTCA standards." Accordingly, the question starting on page
16, line 4 directly quotes Mr. Kmet's testimony and Ecology's objection here should be
overruled.

3. Objection: Page 20, line 5 through Page 20 line 21

Response: The relevance objection here is unfounded because the
protectiveness of the fill criterion for arsenic is directly at issue in this case. Mr. Kmet
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states in his answer that when the MTCA method A standard of 20 was adopted in
1991, Ecology "believed 20 was natural background for arsenic." However, Mr. Kmet
explained that, "since then we've done sampling throughout the state and learned that
in Western Washington, background is more n the order of 7 to 8 parts per million or
milligrams per kilogram." The foundation for this question was established on page
19, line 6 of the deposition when Mr. Kmet identified Exhibit 32, which Mr. Kmet
identified as the concern he raised regarding the proposed arsenic limit: "20 is too
high and it should be set at background. Background in Western Washington is 7 to

Ecology also attempts to argue in this objection that natural background for
arsenic is 20mg/kg based on a footnote to table 740-1, which was amended in
February 12, 2001. This argument is disingenuous and expressly contradicted by the
testimony of all other witnesses in this case. In particular Department of Ecology
Publication #94-115 -Natural Background Soil Metals Concentrations in Washington
State, which was offered as Exhibit No. 1063 by Ecology, identifies Puget Sound
Natural Background for Arsenic to be 7 mg/kg..

4. Objection: Page 26, line 14 through Page 26 line 23

Response: Again, there is no basis for a relevancy objection here because the
issue of whether MTCA based standards are sufficient to protect water quality is
directly at issue in this case. In particular, MTCA method A sets limits for gasoline,
diesel and heavy oil, which are all allowed under the numeric criteria in the 401, but
which Ecology's Kevin Fitzpatrick testified was a "mistake."

The foundation for this question was established on page 25, line 14 of the
deposition where a portion of exhibit 35 was read to Mr. Kmet, which stated "Mr.
Kmet recommended that MTCA should not be used for the establishment of clean fill

criteria for the Seattle-Tacoma International Airport third runway project" and Mr.
Kmet was asked, "do you think this is an accurate characterization of a conversation
you had?" Mr. Kmet responded "yeah." Page 26, Line 1. Accordingly, a proper
foundation was established for the question regarding Mr. Kmet's conceptual
objection to the use of MTCA to establish fill criteria for third runway project.

gAlu\acc\pchb\depositions\published deps_'netresponse.doc

AR 028821



i

I'-,_..: _2._=_X P-SF,r..L_,
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DECEMBER 19, 2001

ACC V. STATE OF WASHINGTON, ET AL.
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PETER Y,/VlET,P.E.; December 19, 2OO1

1 3

1 POLLUTIONCONTROL_INGS BOARD 1 I N D E X

2 FORTHE STATEOF WASHINGTON 2 EXAMINATIONBY: PAGE(S)

3 3 MR.WITEK 4

4 AIRPORTCOMMUNITIESCOALITION,) 4

5 Appellant, ) 5 EXHIBITSFORIDENTIFICATION PAGE

6 vs. ) PC}{BNo.01-160 6 30 8/24/2000,5:16PM e-mailfromYeato ii

7 STATEOF WASHINGTON, ) 7 Fitzpatrick

8 DEPARTMENTOF ECOLOGY;and ) 8 31 9/11/2000,11:15AM e-mailfromKmet 13

9 THEPORTOF SEATTLE, ) 9 to Fitzpatrick

I0 Respondents. ) I0 32 9/11/2000,3:32PMe-mailfromYeato 19

ii ii Fitzpatrick

12 DEPOSITIONUPONORALEXAMINATION 12 33 9/11/2000,3:44PMe-mailfromKmetto 21

13 OF 13 Yea

14 PETERKMET,P.E. 14 34 6/7/2001,4:10mse-mailfromThompson 24

15 15 to Kmet,Yea

16 1:12P.M. 16 35 6/13/2001,8:42AM e-mailfromYea to 25

17 DECEMBER19,2001 17 Fitzpatrick

18 2425BRISTOLCOURTSW 18 36 6/27/2001,4:01PM e-mailfromKmetto 28

19 SECONDFLOOR 19 Fitzpatrick

20 OLYMPIA,WASHINGTON 20 37 Guidancefortheuseof Tables:PQLS, 36

21 21 MDLS,andPQLComparisonstoMethodB

22 22 CleanupLevels

23 23 38 MTCACleanupRegulations;WAC 43

24 24 173-340-740;February12,2001

25 CARLAR.WALLAT,CRR,RPR,CCR#WALLACR346BE 25 39 Chapter173-201AWAC;11/18/97 46
w

2

1 A P P EA R A N C E S 1 OLYMPIA,WASHINGTON;DECEMBER19, 2001

2 2 1:12P.M.

3 FORTHEAIRPORTCOMMUNITIESCOALITION: 3 --o0o--

4 MICHAELP. WITEK 4

5 AttorneyatLaw 5 PETERKMET,P.E.,

6 HelsellFetterman 6 swornas a witnessby theNotary

7 1325FourthAvenue,Suite1500 7 Public,testifiedas follows:

8 Seattle,Washington98111-3846 8

9 9 EXAMINATION

I0 FORTHEDEPARTMENTOF ECOLOGY: I0

ii JEFFB.KRAY ii BY MR. WITEK:

12 Attorneyat Law 12 Q. Goodafternoon.My nameis MikeWitek. I'm

13 AssistantAttorneyGeneral 13 one of the attorneysforthe AirportCommunities

14 2425BristolCourtSW,2ndFloor 14 Coalitionand I'mgoingto ask you somequestionstoday

15 P.O.Box40117 15 aboutthe 401 CertificationthattheAirport

16 Olympia,Washington98504-0117 16 CommunitiesCoalitionis appealingand the fill

17 17 criteria.If you don'tunderstanda questionthatI

18 FORTHEPORTOF SEATTLE: 18 put to you,pleaseletme knowand I'lltry to rephrase

19 TANYABARNET 19 it. And you needto respondverballyso thatyour

20 MartenBrown 20 answerscan be recordedby the courtreporter.

21 421 SouthCapitolWay,Suite303 21 Do you understandthoseinstructions?

22 Olympia,Washington98501 22 A. Yes.

23 23 Q. Areyou PeterKmet?

24 ALSOPRESENT:GREGWINGARD 24 A. Yes,I am.
AR 028823

25 25 Q. Thankyou.
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PETER KMET, P.E.; December 19, 2001

5 7

1 Haveyoueverhad yourdepositiontaken 1 Q. Haveyouhad any conversationswithMr. Yea

2 before? 2 sinceMonday?

3 A. Yes,I have. 3 A. Not thatI remember,no.

4 Q. Approximatelyhowmanytimes? 4 Q. Canyou tellme whatyourresponsibilities

5 A. At least-- at leastthreetimes. 5 are at the Departmentof Ecology?

6 Q. Do you rememberwhattypesof casesthey 6 A. Well,I workon a varietyof things. I'min

7 were? 7 what'scalledthe policyand technicalsupportunit

8 A. Once --at leastoncein WisconsinwhenI 8 withinthe headquarterspartof our program. In that

9 workedfor theWisconsinDNR there. It had to do with 9 capacityI do a varietyof thingsincludingwriting

i0 a landfill.Herein Washington,I wasdeposed i0 regulations,preparingguidanceand policydocumentsto

Ii regardingtheWell12A Superfundsitein Tacoma. ii implementthoseregulations.I alsoworkon

12 AlexanderFarmssite. 12 legislativeissueson behalfof the program,and will

13 Q. Canyou tellme a littlebitmoreaboutthe 13 on occasionprovidesitespecifictechnicalassistance

14 AlexanderFarmssite? 14 to sitemanagersor otheremployeeswithinecology.

15 A. It'sa sitewithpesticidecontaminationin 15 Also,of course,answerthephoneand providetechnical

16 centralWashington. 16 assistanceto folksthatcallthe agencyaboutcleanup

17 Q. And was thata MTCAcleanupactioncaseor -- 17 relatedissues.

18 A. How shouldI put it? It'sa casewhere 18 Q. So do you siton committeesthatworkto

19 the -- theydumpedpesticideon thegroundand spilled 19 reviseregulationsandpoliciesthatthedepartment

20 it and contaminatedthegroundand the groundwaterand 20 implements?

21 theywereappealingtheirstatusas a potentially 21 A. Well,we don'tcurrentlyhaveany such

22 liableperson. 22 committeesnow. But in -- leadingup to thislast

23 Q. How longago didyou giveyourdepositionin 23 revisionwhichwas adoptedearlierthisyear,there

24 thatcase? 24 werea numberof committeesthatwereinvolved,and,

25 A. Withinthe lastfew months. I can'tremember 25 yes,I was -- I did participatein thosecommittees.

6 8

1 exactly. 1 Q. Whatlawsor regulationswereamended?

2 Q. Can you tellme whatyourcurrentpositionis 2 A. The cleanupregulation,theMTCA,theModel

3 withtheDepartmentof Ecology? 3 ToxicsControlAct cleanupregulation,WAC 173-340.

4 A. I'man environmentalengineerin theToxics 4 Q. Do you knowGregWingard

5 CleanupProgram. 5 A. Yes.

6 Q. How longhaveyou beenin thisposition? 6 Q. How longhaveyou knownMr. Wingard?

7 A. Well,I'vebeenan environmentalengineerfor 7 A. For a longtime. I don'tremember

8 ecologysinceI joinedthe agencyin 1984. And I've 8 specifically,but for a longtime.

9 workedin thecleanupprogramas an environmental 9 Q. And haveyou had occasionto speakwithhim

10 engineersincethattime. i0 in the performanceof yourdutiesat the Departmentof

II Q. Who do you answerto withinthedepartment? ii Ecology?

12 A. My immediatesupervisoris CurtisDahlgren, 12 A. Sure.

13 D-A-H-L-G-R-E-N. 13 Q. And whatsortsof conversationshaveyou had

14 Q. Otherthanconversationsyou may havehad 14 withMr. Wingard,generallyspeaking?

15 withyourattorney,who withintheDepartmentof 15 A. Gregwillsometimescallme abouta variety

16 Ecologyhaveyou spokenwithin preparationforbeing 16 of issuesrelatedto the MTCAToxicsAct.

17 deposedtoday? 17 Q. Did Mr. Wingardserveon any pastcommittees

18 A. 0nlyjustmy supervisorlettinghimknowthat 18 thatworkedon thedevelopmentof MTCApoliciesor

19 I was beingdeposed. 19 regulations?

20 Q. Do you knowChungYea? AR 028824 20 A. He was involvedin thislatestrulemaking.

21 A. Yes. 21 You know,I can'trememberexactlywhichcommitteesor

22 Q. And are you awarethathe gavedeposition 22 how activea role,but he didparticipate,commenton

23 testimonyon Monday? 23 theregulationand attendsomeof themeetings,yes.

24 A. I wasn'tawarewhen. I knewhe wasgoingto 24 Q. Basedon yourexperiencedo you thinkthat

25 get deposed. 25 Mr. Wingardis knowledgeableof MTCAand its

Carla R. Wallet, CCR, RPR, CRR * Y_maguchi, Obien & Mangio
(206) 622-6875 cwallat@yomreporting.com



PETER KMET, P.E.; December 19, 2001

9 ii

1 implementingregulations? 1 coupleyears.

2 MR. KRAY: Objection.I'mnot surethatthis 2 Q. Canyou tellme who withinthe Departmentof

3 witnesscanqualifyMr. Wingardas an expert. 3 Ecologyyou'vediscussedfillcriteriawith?

4 MR.WITEK: He can answerthequestion. 4 A. KevinFitzpatrickand ChungYea. Probably

5 A. Couldyou repeatthe question? 5 others,but thosetwo principallythatI canremember.

6 MR.WITEK: Couldyou readthe questionback, 6 Q. Wereyou everaskedto do any workon the

7 please? 7 developmentof fillcriteriafor the thirdrunway

8 (Reporterreadbackas requested.) 8 project?

9 MR. KRAY: Objection,callsforthiswitness 9 A. I was askedto commenton someof the draft

I0 to testifyon a legalconclusion. I0 documentsthatwerepreparedleadingup to the permit.

ii THE WITNESS:Do I haveto respondto that? ii Q. And who askedyou to reviewdraftcomments?

12 Q. (BYMR. WITEK) Pleaseanswerthe question. 12 A. ProbablyKevinor Chung. I'm not sure.

13 A. Well,I can'tlookintoGreg'smind. I don't 13 Q. WhatpositiondoesMr. Fitzpatrickholdin

14 knowhim thatwellto knowwhathis knowledgeis. He's 14 thedepartment?

15 participatedin thesecommittees,so obviouslyhe has 15 a. He worksin our northwestregionaloffice.

16 someknowledge.How detailedhisknowledgeis, I don't 16 I'mnot sureexactlywhathispositionis there.

17 know. You'dhaveto askhim. 17 Q. So Mr. Fitzpatrickis not in the toxics

18 Q. Are you familiarwiththePort'sproposed 18 controlprogram?

19 thirdrunwayproject? 19 A. The cleanupprogram? Not thatI'mawareof.

20 A. Onlygenerally. 20 Q. Whatpositiondid Mr. Yea hold?

21 Q. Whendid you firstbecomeawareof the Port's 21 A. Chunghasmovedaroundseveraltimes. I

22 proposedthirdrunwayproject? 22 thinkhe'sworkingnow in theheadquarterspartof

23 A. Probablyreadaboutit in the newspaperor 23 ToxicsCleanupProgramin a differentunit.

24 sawa newscoverageaboutit, and I don'tremember 24 (DepositionExhibitNo. 30 was markedfor

25 when,but it'sbeenquitesometime. 25 identification.)

I0 12

1 Q. _e you awarethatthe Departmentof Ecology 1 Q. (BYMR. WITEK) Mr. Kmet,doesthedocument

2 has issueda CleanWaterAct,Section401 Certification 2 labeledExhibit30 lookfamiliarto you?

3 for thethirdrunwayproject? 3 A. Yes.

4 A. Yes. 4 Q. Can you tellme whatthisdocumentis?

5 Q. Haveyou seentheAugust10thor September21 5 A. Thisis an e-mailfromme to or it lookslike

6 certificationsthatwereissuedby thedepartment? 6 fromChung-- that'sa goodquestion.FromChungK.

7 A. I'veseenone of them. I don'tfrankly 7 Yea to me Thatcan'tbe right cO
. . CO

8 rememberthe dateon theone thatI saw. I don't 8 Q. Takeyourtime. ¢_
O

9 remember.I saw a documentprovidedto me by our 9 MR. WITEK: Off the recordfor a second. a:
I0 AttorneyGeneral'soffice. I don'tknowwhichone that i0 (Discussionoff therecord.) ._

ii was. ii MR. WITEK: Let'sgo aheadandgo backon.

12 Q. Do you rememberwhenit was thatyou first 12 A. What'snot clearto me, if thisis a

13 discussedfillcriteriaor inclusionin the 401 13 documentI originatedor as beingsentto me. It is an

14 Certification? 14 e-mail--copyof an e-mailto KevinFitzpatrickfrom

15 MR. KRAY: Objection,lackof foundation. 15 ChungK. Yea and it'sbeensentto me, but I don'tknow

16 A. Well,I don'tremembera specificdatewhenI 16 if I'mthepersonwho'swritingon thisor not. Let me

17 becameawareof thepermitand had discussionson it. 17 lookat it a bit morehere.

18 Q. (BYMR. WITEK) Haveyou haddiscussionswith 18 No. Thisis a copyof an e-mailthatwas

19 otherpeoplewithinthe departmentaboutthe fill 19 sentto me, a copy.

20 criteriathatshouldbe includedwithinthe 401 20 Q. (BYMR. WITEK) Is it yourunderstandingthat

21 Certification? 21 theunderlinedwordswereadditionsor commentsby

22 A. Yes. 22 Mr. Yea?

23 Q. Canyou rememberapproximatelyhow longago 23 A. I'mnot surewho originatedthose,but those

24 thatwas? 24 arenot my comments.

25 A. Not specifically.Probablywithinthe last 25 Q. And Mr. Kmet,thedateon thate-mailis

Carla R. Wallet, CCR, RPR, CRR * Yamaguchi, Obien & Mangio
(206) 622-6875 * cwallat@yomreporting.com



PETER KMET, P.E.; December 19, 2001
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1 August24th,2000;is thatcorrect? 1 establishedwithreferenceto the numberof samplesper

2 A. Yes. 2 area?

3 Q. And do you believethisis yourearliest 3 A. I'mnot sureI understandyourquestion.

4 e-mailregardingthethirdrunwayproject? 4 Youdeterminethe over95thpercentile

5 A. I'mnot sure,but I thinkthisisaboutthe 5 confidencelimitusingthedatafromthesamplesthat

6 timethatI startedto havea bunchof e-mailsbackand 6 are obtained,thetestresultsthatare obtained.In

7 forthregardingtheproject. 7 thiscaseit'sreferringto a site,datafroma site.

8 O. Thankyou. 8 Q. Whatnumberof samplesare requiredto reach

9 (DepositionExhibitNo. 31was markedfor 9 a 95percentconfidencelimit?

i0 identification.) I0 A. We don'tspecifya minimumnumberof samples

ii Q. <BYMR. WITEK} Mr. Kmet,isExhibit31 an Ii in therule. I supposethe technicallycorrectanswer

12 e-mailfromyou to KevinFitzpatrickdatedSeptember 12 ismorethanone.

13 llth,2000? 13 Q. So yourcommentherewas thatthe sampling

14 A. Yes. It'sa copyof it,Ann Kenny'scopy. 14 frequencyis insufficientto determinecompliancewith

15 Q. Is theunderlinedlanguageon Exhibit31 your 15 theMTCAstandards;thatto complywiththe standardsa

16 comments? 16 sitemustmeetthreerequirementsand the firstis a 95

17 A. Yes,I believetheyare my comments.The 17 percentconfidencelimiton testresults?

18 headersareunderlinedin theattachment.I don't 18 A. The firstcriteriais theupper95th

19 thinkI createdthatpartof it,but the comments 19 confidencelimiton the testresultsmustmeetthe

20 withinthebodyaremine. I recognizethem. 20 standard.

21 MR. }L_AY:To clarifythe record,areyou 21 Q. And the samplingfrequencythatyou are

22 referringto the e-mailor the attachmentunderlining 22 commentingon is the sampling-- the firstsampling

23 in yourquestion,Mr. Witek? 23 schedulein theboxesunderneaththetexton Page23;

24 MR. WITEK: I wasreferringto both. 24 is thatcorrect?

25 A. And my responseis to includeboththe e-mail 25 A. No. I believeI was commentingon the third

14 16

1 and theattachment.It'sthe attachmenthas some 1 set of boxeson Page24. Thesefirsttwoboxesare

2 underlinedheadersthatI believewerepartof the 2 partof my covenant.

3 originaldocumentthatwas sentto me, and fromwhatI 3 Q. Thankyou.

4 canrecallI didn'tadd those. 4 So lookingat Exhibit31, Page24, the

5 Q. (BYMR. WITEK) Mr. _et, you can seethere's 5 samplingschedulethatyou reviewed,how is it, looking

6 somenumberingin thelowerright-handcornerof the 6 at thissamplingschedule,thatyou reachedtheopinion

7 pages. 7 the samplingfrequencywas insufficient?

8 A. Yes. 8 A. Well,again,thiscommentis in the context

9 Q. Can you turnto Page23 of Exhibit31. 9 of theMTCAstandardsand it may or may not be

i0 A. Yes. i0 sufficient,dependson how scatteredthedatais,

ii Q. So thisis yourcommentin thethird ii whetheror not thatwillbe enoughsamplesto

12 paragraphthat'sunderlineddiscussingsampling 12 demonstratethatyourupper95thconfidencelimiton

13 frequency? 13 yourtestresultsismeetingthe standard.

14 A. That'scorrect. 14 Q. How doesthe samplingschedulethatyouwere

15 Q. Can you explainto me the referenceto a 95 15 askedto reviewcompareto thesamplingschedulethat

16 percentconfidencelimit? 16 you includedinyourcomments?

17 A. WhatI'mreferencingherearethe 17 A. Well,the firstset of samplingschedulethat

18 requirementsfordeterminingcompliancewiththeMTCA 18 I had suggestedas an alternativeis the one that'sin

19 cleanupstandardsthatare in WAC 173-340-740. 19 ourpetroleumcontaminatedsoilguidanceand thathas a

20 Q. How do you establishwhata confidencelimit 20 lot highersamplingfrequencythanwhatwas providedto

21 is? 21 me as proposed.The secondblockis --was my

22 A. It'sa statisticaltest. You takesamples 22 recommendationfornativesoilborrowpits,basically

23 and runthe statisticaltestto determinetheupper 23 cleanareas.

24 95thconfidencelimiton the testresults. 24 Q. And withrespectto yourrecommendationfor

25 Q. Is the 95percentconfidencelimit 25 nativesoilborrowpits,how did you selectthenumber

Carla R. Wallet, CCR, RPR, CRR * Yamaguchi, Obiem & Mangio AR 028826
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PETER KMET, P.E. Dece.xxd_er 19, 2OO1

17 19

1 i0 as theminimumnumberof samples? 1 A. It lookslikeit'sthe sameschedulethatI

2 A. You know,I don'tremember,butprobably 2 commentedon as partof thise-mail,and it wasn't

3 basedon my experiencewithlookingat datasetsand 3 changed.

4 tryingto figureout approximatelyhow manysamples 4 (DepositionExhibitNo. 32 was markedfor

5 you'dneedto try to demonstratecompliancewiththe 5 identification.)

6 MTCAcleanupstandards.Again,it dependsgreatlyon 6 Q. (BYMR. WITEK) Mr. Kmet,doesExhibit32

7 thevariabilityof the dataas to thenumberof samples 7 lookfamiliar?

8 you'dneed. 8 A. Yes. It'sa copyof an e-mail.

9 Q. Goingbackto Page23, in the third 9 Q. Did you expressconcerntoMr. Yea aboutthe

I0 paragraph,thisis on Exhibit31,whatwas yoursecond I0 arseniclimitsthatwereproposedfor the fillcriteria

ii principalrecommendation? ii in the 401 Certification?

12 A. The secondpointis againjusta reiteration 12 A. Accordingto thisI did.

13 of somethingthat'sin theruleswhichis that"Nomore 13 Q. Do you rememberhavingdiscussionswith

14 than10 percentof the samplescan be abovethe 14 Mr. Yea aboutarsenic?

15 standard." 15 A. I don'trememberif it was to ChungYea or

16 Q. And whatwas yourthirdprincipal 16 someone,but I thinkin an earliere-mailor one of

17 recommendation? 17 thesee-mailsI didmakea commentaboutthat. And I

18 A. Again,the thirdrequirementis a reiteration 18 don'trememberif I had a conversationwithhim in

19 of a requirementthat'sin the rulethatno one soil 19 additionto thosee-mailsor what. I didmentionit to

20 samplecan be morethantwicethe standard. 20 eitherKevinor Chung. ThissaysI was talkingto him,

21 Q. So thesecommentsweredeliveredfromyou to 21 so I'llassumeit'scorrect.

22 Mr. Fitzpatrick;is thatcorrect? 22 Q. Thise-mailsays,"He think,"and I think

23 A. That'swhatit appearsfromthise-mailthat 23 thinkswas intended,"20 is toohighand it shouldbe

24 I sentthesecomments-- thise-mailto Kevin 24 set to background.Backgroundin WesternWashingtonis

25 Fitzpatrickon September8th,2000. 25 7 to 8." Is thisdescriptionconsistentwithyour

18 20

1 Q. DidMr. Fitzpatrickrespondto yourcomments 1 memoryof the discussionsyouhad aboutarsenic?

2 and suggestions? 2 A. Yes.

3 A. No, I don'tremember.If he did and I had an 3 Q. And is thatstillyouropiniontoday?

4 e-mail,I wouldhaveprovidedthatto you. 4 A. I'm not surewhat-- in relationto what?

5 Q. Do you knowwhetheryourrecommendationswith 5 Q. Is it stillyouropinionthatthe fill

6 regardto samplingfrequencywereincorporatedintothe 6 criteriashouldbe set to WesternWashingtonbackground

7 401 Certification? 7 as opposedto 20 milligramsper kilogram?

8 A. I'mnot surewhichdocumentyou'rereferring 8 A. I'm not sureI can answerthatquestion.In

9 to. Maybewe shouldstartthere. 9 thecontextof the currentcertification,I haven't

i0 Q. It'stheone thathas the September21, 2001 i0 doneany evaluationof that. My recollectionto this

ii dateon it,and it'salsolabeledExhibit1 in the ii conversationwas in relationto theMethodA cleanup

12 lowerright-handcorner,anddiscussionof the fill 12 level,and at thetimethatstandardwas originally

13 criteriabeginson Page13 of 33. 13 promulgatedin 1991,we believed20 was natural

14 MR. KRAY: Which-- ExhibitNo. I? 14 backgroundfor arsenic.Sincethenwe'vedonesampling

15 MR.WITEK: Sorry,it'sExhibiti. 15 throughoutthe stateand learnedthatin Western

16 A. And yourquestionagainis. 16 Washington,backgroundis moreon theorderof 7 to 8

17 Q. (BYMR. WITEK) I'lljustask a new question 17 partsper millionor milligramsper kilogram.And so

18 and we'llmoveforward. 18 if I recallthisdiscussion,the contextof, ifyou're

19 Is therea samplingschedulein the September 19 goingto set a standardbasedon naturalbackground,

20 21, 401 Certificationwhichis ExhibitI? 20 thenyou shouldbe using7 or 8, not 20, is theessence

21 A. I see a samplingscheduleon Page16 of that 21 of the conversation.

22 document. 22 Q. Do you knowwhatthe limitis for arsenici.

23 Q. And can you tellme how thatsampling 23 theSeptember21 401 Certification?

24 schedulecomparesto the scheduleyou recommendedin 24 A. If it'sthe oneon Page17, it's20

25 the documentthatwe'rereferringto as Exhibit31? 25 milligramsper kilogram.
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1 Q. Did anyoneeverrespondto yourcommentsor 1 A. Yes. It is Table749-3.

2 suggestionsregardingarsenic? 2 Q. And canyou tellme whatpagenumberthat's

3 A. Again,I don'tremember.Theremay havebeen 3 on in the lowerright-handor left-handcorner?

4 an e-mail. Again,if I printeda copyout of it, I 4 A. Of Exhibit28?

5 wouldhaveprovidedit to you. 5 Q. That'scorrect.

6 (DepositionExhibitNo. 33 was markedfor 6 A. Page243,at leastpartof it'sthere. Part

7 identification.) 7 of it'son Page244 also.

8 Q. (BYMR. WITEK) Mr. Kmet,doesExhibit33 8 MR. WITEK: Doesanybodymindif we takea

9 appearto be a copyof an e-mailfromyourselfto Chung 9 five-minutebreak.

i0 Yea senton Septemberllth,2000? i0 (Recesstaken.)
ii A. Yes. ii Q. (BYMR. WITEK) Mr. Kmet,in Exhibit33,did

12 Q. Doesthislookfamiliar? 12 you recommendthe useof thevaluesfor terrestrial

13 A. Yes. 13 ecologicalprotection?

14 Q. Did you raiseconcernsaboutarsenicin this 14 A. I'd suggestedthatChunglookat those

15 e-mail? 15 values.

16 A. Yes. 16 Q. And thosevaluesare the onesin the table

17 Q. Thise-mailstates,"I thinkyou needto look 17 thatyou'veidentifiedin Exhibit28, Page243 and 244?

18 carefullyat thatvalueas thecalculationsindicate 18 A. That'scorrect.

19 the currentMethodA arsenicsoilcleanuplevelmay not 19 Q. Canyou turnto also-- ifyou haveenough

20 alwaysbe protective."Can you tellme whatthe 20 deskspace,tablespace-- to ExhibitI, it'sthe

21 currentMethodA arsenicsoilcleanuplevelwas at the 21 September21 certification,Page17 of 33. Canyou

22 timeyou wrotethise-mail? 22 tellme how the fillcriterialimitationforantimony

23 A. 20 milligramsper kilogramor partsper 23 in the401 Certificationcomparesto the levelsin
24 million. 24 Table749-3?

25 Q. Did you expressconcernsaboutdiesel,heavy 25 A. The levelin the certificationis 16

22 24

1 oil andmineraloil? 1 milligramsper kilogramand the valuein Table749-3is

2 A. Yes. 2 5 milligramsper kilogram.

3 Q. In the secondparagraphfromthe bottom,you 3 Q. Do you rememberwhetheryouhad any

4 stated,"Also,all of thesevaluesarebasedon human 4 discussionsor furthere-mailexchangeswithChungYea

5 healthexposurepathwaysanddo not takeintoaccount 5 or KevinFitzpatrickfollowingyoure-mailthat's

6 ecologicalconcerns."Canyou explaintome whatyou 6 Exhibit33 regardingthe issuesyou raisedin the

7 meantby "ecologicalconcerns"? 7 e-mail?

8 A. Well,in the contextof thesoilcleanup 8 A. Theremay havebeensome. I don'tremember

9 levels,thesestandardsin theMethodA tablesat that 9 if theywerebeforeor afterthisparticulare-mail.

i0 timewerelargelyconsideringleachingand -- leaching i0 Therewas a seriesof e-mailsthatwentbackand forth

ii and thepotentialfor contaminationof groundwaterand ii rightaboutthistimeand,again,theonesthatI had

12 directhumancontactwiththesoil. Ecological 12 printedout copiesof I providedtomy counselanyway.

13 concernsare notdirectlytakenintoaccountandthose 13 I assumeyou'vereceivedthose.

14 values. By ecologicalconcernsI meanpotential 14 (DepositionExhibitNo. 34 was markedfor

15 impactson plants,animals,wildlife,surfacewater 15 identification.)

16 impacts. 16 Q. (BYMR. WITEK) Mr. Kmet,doesExhibit34 (W

17 Q. Whatwerethe ecologicalindicator 17 lookfamiliar? O

18 concentrationsyouwerereferringto in thise-mail? 18 A. Yes,it'san e-mailI receivedfromCraig
19 A. I'mreferringto specificTable2 whichI 19 Thompson,June7th.

20 believeis the now tablesin the finaladoptedrule 20 Q. Thise-mailstatesin part,the second

21 Table749-3,I think. 21 sentence,"ChungYea and I wouldliketo sit downwith

22 Q. Is the exhibityou'rereferringto now 22 you thiscomingMonday,6/11/01,and talk (upto an

23 Exhibit28? 23 hour--maybeless)aboutthe concernsyou expressedas

24 A. Yes. 24 outlinedbelow." Do yourecallwhetheror not any such

25 Q. Haveyou identifiedtheappropriatetable? 25 sitdownoccurred?
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1 A. You know,I thinkwe brieflymet,but I don't 1 A. I thinkin anothere-mailI expoundedon

2 remembergoingintoany detailsaboutthis-- these 2 that. But basically-- in fact,I thinkwe may have
3 concerns.I don'tevenrememberwhatwe talkedabout, 3 talkedaboutit earlierin oneof theseearlier

4 but I knowthatwe -- I knowthatat somepointI 4 e-mails. But it had to do withthe testing

5 didn't-- we weregoingto meetandwe had a brief 5 requirements,makingsurethatall of thevarious

6 conversationand we didn'tendup goingintoany 6 requirements,not justtheMethodA standards,are

7 detailedconversationaboutthisproject. 7 compliedwithif they'regoingto use MTCAin that

8 (DepositionExhibitNo. 35 wasmarkedfor 8 manner.

9 identification.) 9 Q. Do you stillhavethedocumentlabeled

i0 Q. (BYMR. WITEK) Mr. Kmet,doesExhibit35 i0 Exhibit31?

ii lookfamiliar? ii A. Yes.

12 A. I don'tknowas if I'veeverseenthis 12 Q. Is yourcommentaboutsamplingfrequencyon

13 particulare-mail. I may have. 13 Page23 of Exhibit31 one of theotherrequirementsof

14 Q. Thise-mailstatesin partthat,"OnMonday, 14 the MTCAreferredto in Exhibit35?

15 Juneii,Mr. CraigThompsonhad a limiteddiscussion 15 A. Yes,I believeso.

16 withMr. PeteKmetof theHQ/TCPon thisproject. 16 Q. On Exhibit35 whichis the e-mailfromChung

17 Mr. KmetrecommendedMTCAshouldnot be usedfor the 17 Yea to KevinFitzpatrick,Mr.Yea statesor wrote,

18 establishmentof cleanfillcriteriafor the 18 "Sincehis recommendationsare consideredas the

19 Seattle-TacomaInternationalAirportThirdRunway 19 departmentpolicywithrespectto thisproject,

20 project. However,if MTCAis to be usedfor this 20 thereforeit wouldbe inappropriateforme to co_ent

21 purpose,Mr. Kmetfurtherrecommendedall other 21 on his recommendations."

22 requirementsof theMTCAshouldbe appliedforthe 22 Who do you takeit Mr.Yea is referringto in
23 establishmentof a cleanfillcriteria." 23 thise-mail?

24 Do you thinkthisis an accurate 24 MS. BARNETT:Objection,callsfor

25 characterizationof a conversationyou had? 25 speculation.

26 28

1 A. Yeah. Now thatI see this,I thinkthisis 1 A. I thinkhe'sreferringto me. I guessyou

2 referringto thisearliermeetingthatwas referredto 2 haveto ask him.

3 in thate-mail,and I thinkit is an accurate 3 Q. (BYMR. WITEK) Mr. Kmet,is thereanyone

4 descriptionof whatI rememberthediscussion.We 4 elsefromyourunitat the ToxicsCleanupProgramthat

5 didn'tget intodetailaboutthe criteria.It wasmore 5 providedcleanfillpolicyadviceto the Northwest

6 a conceptualleveldiscussionwhichI thinkthis 6 Regionoffice?

7 captures. 7 MR. KRAY: Objectionto the formof the

8 Q. So conceptuallyon Junellth,2001,you 8 question.

9 disagreedwithusingMTCAforthe establishmentof 9 Q. (BYMR. WITEK) Is thereanyoneelsefrom
i0 cleanfillcriteriafor theairportthirdrunway I0 yourofficethatprovidedcomments,suggestionsor cO

cO
Ii project? ii recommendationsto theNorthwestRegionoffice

12 A. That'swhatthisis sayingthatI saidat 12 regardingcleanfillcriteria? O

13 thattime. 13 A. Well,I don'tknow. One of thesee-mails n"<
14 Q. And whatwasyourconceptualobjection? 14 showsthatCraigThompsonwas involvedin the

15 A. To what? 15 discussionsand he'sin ouroffice. BeyondthatI

16 Q. To the use of MTCAfor the establishmentof 16 don'tknowwho'shad conversationsaboutcleanfill

17 cleanfillcriteriafor the SeaTacAirportthirdrunway 17 criteria.

18 project. 18 (DepositionExhibitNo. 36 was markedfor

19 A. Well,I thinkthe essenceof my concernwas 19 identification.)

20 thatthe MTCAcleanupcriteriaaredevelopedfor the -- 20 Q. (BYMR. WITEK) Mr. Kmet,is Exhibit36 an

21 to set standardsforthe cleanupof contaminatedsites 21 e-mailfromyourselfto KevinFitzpatrickon June9-

22 and that'swhatthey'resupposedto be usedfor,not 22 2001?

23 forestablishingwhatis or isn'tcleanfill. 23 A. That'scorrect,yes. It'sa copyof it,Ann

24 Q. Do you knowwhattheotherrequirementsof i24 nenny'scopy.

25 MTCAare thatarereferredto in thise-mail? 25 Q. In the secondparagraphin the e-mail,copy
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1 of thee-mailthatis Exhibit36, it states,"Notethat 1 Q. (BYMR. WITEK} And was it your

2 thisdoesnot addresspotentialhumanhealthexposure 2 recommendationthatthe mostrestrictivevaluein Table

3 pathwaysor protectionof aquaticorganisms,whichwill 3 749-3shouldbe used?

4 needto be addressedwithotherlanguage."Do you 4 A. Yes.

5 rememberif anyoneeverrespondedto thisco_ent? 5 Q. And thattableis Exhibit28 on the Page

6 A. I don'tremember.Theremayhavebeenother 6 marked233 through244?

7 e-mails.I don'trememberanybodyspecifically 7 A. Yes.

8 responding. 8 Q. Can you compareforme the mostrestrictive

9 Q. Do you knowif any languagewas includedin 9 valuein 749-3to the fillcriterialistedin the 401

I0 the 401Certificationto addresstheseconcerns? i0 Certification,Exhibit1 on Page17?

ii A. My understandingis thatthesecriteriathat ii A. Yes.

12 whentheyweredevelopedby ChungYea,he did lookat 12 Q. Is the certificationcriteriaforantimony

13 thesepathways. 13 loweror higherthanthemostrestrictivevaluein

14 Q. Whatis meantby a humanhealthexposure 14 Table749-3?

15 pathway? 15 A. Antimonyis listedas 16 in thecertification

16 A. It wouldbe -- in the contextof thise-mail, 16 and in Table749-3it's5, so it'shigher.

17 I wasprobablythinkingof thedirectpathway--person 17 Q. How aboutwithrespectto arsenic?

18 comingindirectcontactwiththe soil,either 18 A. Arsenicis 20 in thecertificationandmost

19 ingestingit or dermallybeingexposedto itor 19 stringentvaluein --well,it dependson whattypeof

20 drinkingwaterthatmay havebeencontaminatedby 20 arsenicyou'rereferringto,but Table749-3,the value

21 leachingof contaminantsfromthe soil. 21 forarsenicIll is 7. ArsenicV, themoststringentis

22 Q. So thise-maillistsseveralreco_endations 22 I0.

23 fromyou;is thatcorrect? 23 Q. What'sthedifferencebetweenarsenicIlland

24 A. Yes. 24 arsenicV?

25 Q. And whatwasyoursecondprincipal 25 A. The valentstateof the arsenic.

30 32

1 recommendation? 1 Q. In layman'sterms,what'sa valentstate?

2 A. I said,"Second,I am recommendingwe require 2 A. The formthatthe arsenicis in. In any

3 the fillmaterialtomeetthemoststringentvaluein 3 event,20 is higherthanthemoststringentvaluefor

4 Table749-3unlessbioassaytestingis conductedthat 4 bothof thoseformsof arsenicin Table749-3.

5 demonstratesthefillis not toxicto plantsand 5 Q. How doesthe fillcriterialimitforchromium

6 animals." 6 in the401 Certificationcompareto the most

7 Q. Do you knowwhetherbioassaytestingis 7 restrictivevaluelistedon Table749-3?
8 incorporatedintothe401 Certification? 8 MR. KRAY: Go off therecordforjusta

00
9 A. I don'tknow. 9 second.

i0 Q. Wouldyou liketo takea coupleminutesto i0 MR. WITEK: Sure. O

ii lookat it? ii (Discussionoff the record.} <
12 A. I wouldhaveto reviewthe wholethinghere 12 A. Well,the totalchromevaluein the

13 in orderto answerthatquestion.Do you reallywant 13 certificationlookslikeit's42, andthe most

14 me to do that? 14 stringenttotalchromevalueinTable749-3is 42. So

15 Q. Mr. Kmet,canyou answerthe questionwith 15 they'rethe samenumber. And thenit goeson to say

16 respectto theportionof the 401 Certificationthat's 16 totalchromeof 2000in the certification-- fillwith

17 listedas ConditionE whichbeginson Page14 of 33 in 17 totalchromeconcentrationsgreaterthan42 and less

18 Exhibit1 and continuesthroughto Page19 of 33? 18 than2000may be placedto withinsix feetof the

19 A. I can reviewthosepagesrightnow. 19 groundsurface.No fillwitha totalchrome

20 MR. KI_AY:Whilehe doesthat,whydon'twe 20 concentrationsgreaterthan42 may be placedwithinthe
21 takea shortbreak. 21 firstsix feetof the embankment.

22 MR. WITEK: That'sfine. 22 Q. (BYMR. WITEK) Do you takethatto meanthat

23 IRecesstaken.} 23 42 milligramsper kilogramis thecertificationlimit

24 A. Yes. I don'tseeany specificreferenceto 24 applicableto thefirstsix feetand that2000

25 bioassaysin thatpartof thepermitor certification. 25 milligramsper kilogramis the 401 Certificationlimit
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1 forchromiumapplicableto everythingoutsideof the 1 antimony?

2 uppersix feet? 2 A. Thereare a varietyof them.

3 A. I'mnot surewhatthe firstsixfeetmeans. 3 Q. Why are therea varietyof them?

4 Is it thebottomfirstsix feetor the upperfirstsix 4 A. Probablyreflectingthe responsesthatwe

5 feet? It'snot clearto me whatthatrefersto. But 5 receivedfromvariouslabswhenwe put thistable

6 anyway,thereare two limitsin thecertification,to 6 together.

7 answeryourquestion,for totalchrome,42 and 2000, 7 Q. How manyPQLsare therefor antimony?

8 and theTable749-3uses42 as themoststringent 8 A. Well,there'sa columnlabeledas PQL that

9 number. For chromeVl, 19 as specifiedin the footnote 9 lists1.5and 16 as PQL,but it alsoprovidesa range

I0 to the WaterQualityCertificationtable,and I don't i0 dependingon the laboratorymethodanywherefrom.00025

ii seea chromeVI numberin -- ii to i0 milligramsper kilogram.

12 Q. That'sokay. 12 Q. How doestheor howdo the two PQLsfor

13 A. -- thistable. 13 antimonycompareto the mostrestrictivevalueon Table

14 Q. I won'taskyou to continuewithchromiumany 14 749-3for antimony?

15 more. 15 A. Well,Table749-3uses5 as the most

16 I wouldask you to makethecomparison 16 stringentvalue. As I mentionedbefore,PQLsin this

17 betweenthe -- I am askingyou to makethecomparison 17 tablethatarepartof implementationMemoNo. 3 range

18 betweenthe fillcriteriain the 401 Certificationand 18 from.00025to as highas 16.

19 the mostrestrictivevalueon Table749-3withrespect 19 Q. You statedearlierthatthismemowas dated.

20 to bothseleniumand silver. 20 Do you knowwhetheradditionalPQLshavebeen

21 A. For seleniumthe WaterQualityCertification 21 establishedsincethismemowas drafted?

22 requires--uses5. And themoststringentvaluein 22 A. I don'tknow,but we are intendingeventually

23 Table749-3is .3. 23 to updatethismemonow thatthe new regulationhas

24 For silverthe valuein theWaterQuality 24 beenput in place.

25 Certificationis 5 and themoststringentvaluein 25 Q. In the firstlistedtestmethodfor antimony

34 36

1 Table749-3is 2. 1 whichhas the No. 16 in the PQL column,there'sa

2 Q. Mr. Kmet,are you familiarwiththe term 2 thumb'sup in the followingcolumn. Do you knowwhat

3 practicalquantitationlimit? 3 thatindicates?

4 A. Yes. 4 A. I don'tremember.

5 Q. Canyou referto the exhibitthat'salready 5 (DepositionExhibitNo. 37 was markedfor

6 beenmarkedas 26? 6 identification.)

7 A. Yes. 7 A. I'veseenanotherversionof thisthat

8 Q. Whatis a practicalquantitationlimitin 8 definesthoseflagsthatare in here. I don'tremember

9 layman'sterms? 9 whattheyare. One meansit passes,the othermeansit

i0 A. My understandingof the termis that'sa I0 failsin comparisonto the cleanupstandards,I

Ii concentrationthatthe lab canquantify.That'sthe Ii believe.

12 lowestconcentrationthata lab canquantifyusingthat 12 Q. (BYMR. WITEK) Mr. Kmet,I'mhandingyou a

13 particularanalyticalmethod. 13 document,it'sidentifiedas Exhibit37. Can you take

14 Q. DoesExhibit26 containa table? 14 a fewminutesto familiarizeyourselfwiththat.

15 A. Yes. 15 On Exhibit37, on the PageNo. 3 of 4 in the

16 Q. Doesthistablelookfamiliarto you? 16 upperright-handcorner,doesthesecondto the last

17 A. Yes. 17 paragraphon the pageexplainwhatthe thumb'sup
18 Q. Can you justgenerallytellus whatit is? 18 means?

19 A. It'sa summaryof the practicalquantitation 19 A. Yes. It indicatesin someinstances

20 limitsthatwe providedas partof thisimplementation 20 indicatedby a thumb'sup iconin the tables,the labs

21 MemoNo. 3. It'sa summaryof thePQLsthatwe 21 wereableto attaina PQL lowerthanthe federalPOT

22 obtainedfroma varietyof labsthroughoutthe state 22 For example,TableII forsoilindicatesantimony j

23 for variousanalyticalmethods. I mightadd thismemo 23 Method6010attainsa PQLrangeof 1.5to I0 milligrams

24 is prettydated,writtenin '93. 24 per kilogramwitha PQL of 16 milligramsper kilogram.

25 Q. Is therea PQL expressedin thistablefor 25 I'm sorry,I don't-- it'sbeena longtime
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1 sinceI lookedat thisparticularguidancedocument.I 1 A. It lookslikeit's.125for seleniumin

2 didnot developthisparticularguidance. 2 implementationmemo--

3 Q. sowithrespectto Exhibit26 andthe two 3 Q. I'msorry,I was referringto Table749-3,

4 listedtestingmethodsforantimony,do youhaveany 4 Exhibit28.

5 reasontobelievethatMethod6010isany morereliable 5 A. I'msorry. Yourquestionagain?

6 thanMethod7041? 6 Q. Isn'tit truethatthemostrestrictivevalue

7 A. I don't-- no,I don'tknow. 7 inTable749-3forseleniumis i?

8 O. If antimonylevelsof 5 milligramsper 8 A. No, it's.3.

9 kilogramis a concern,wouldyouuse Method6010or 9 Q. Andwhat'sthelowestPQL forselenium

i0 Method7041formeasuringantimonylevels? i0 identifiedin Exhibit26?

Ii A, I thinkit woulddependon thecircumstances ii A..125.

12 at the siteandhow easyor difficultit is to use 12 Q. Andwhat'sthemostrestrictivevaluein

13 thesevariousanalyticalmethods. 13 Table749-3forsilver?

14 Q. Canyouturnto thepagemarkedPage7 in the 14 A. 2 milligramsper kilogram.
15 bottomof themiddleof Exhibit26? 15 Q. Istherea PQL inExhibit26 forsilver

16 MS. BARNETT:I'msorry,wouldyou repeat 16 that'scapableof detectingsilverat concentrationsof

17 that? 17 2 milligramsperkilogram?

18 MR. WITEK: It'sthepagemarkedPage7 in 18 A. Itappearsthereare labsthatsaidthey

19 thebottommiddleof Exhibit26 whichis theattached 19 couldachieveor quantifya concentrationof silver

20 PQLchart. 20 below2 milligramsper kilogrambasedon the

21 Q. (BYMR.WITEK) AretheremultiplePQLsor 21 informationin thismemo.

22 testingmethodologiesforbothseleniumand silver? 22 Q. Referringyou nowbackto Exhibit36.

23 A. Yes,thereare severalindicatedhere. 23 A. MaybeI should-- I'mnotan expertin

24 Q. So it'struethatthereare 24 chemistry,but the rangeof PQLsthat'sprovidedhere

25 some--well,whatarethevariousrangesforthePQLs 25 is againa summaryof whatwe receivebackfromlabs

38 40

1 for seleniumand silver? 1 and --my understandingdependsheavilyon the

2 A. For seleniumit lookslikethemethodsvary 2 background,thematrixbackground,whatother

3 anywherefrom.125milligramsper kilogramto 20 3 contaminantsarein thatmaterial,clearlythe

4 milligramsper kilogram.For silvertheyvaryfromit 4 analyticalmethodmakesa difference,whethertheyeven

5 lookslike.05to 5 milligramsperkilogram. 5 havetheequipmentto run thesetests,andagainsome

6 Q. Andhow doesthatcomparewiththemost 6 of thesemethodsmay havechangedsince1993. So I'm

7 restrictivevaluein Table749-3forseleniumand 7 not surewhereyou'regoingwithallof this,but I

8 silver? 8 wouldn'ttakethisMemoImplementationNo. 3 to

9 MR. }L_AY:Objection.Mr.Witek,these 9 characterizethe stateof theart inanalyticalmethods

i0 tablesspeakforthemselvesand I thinkit'san i0 today.

ii unnecessaryconsumptionof timeto walkthroughthem. ii Q. So is itpossiblethatthePQLsare higher

12 Eitherthetablehasthe numberor it doesnothavethe 12 now?

13 number. 13 A. Theymayverywellbe or theycouldbe lower.

14 MR.WITEK: I'mgoingto do itand it'smy 14 Thatwouldtakesomecheckingwithlabsto seewhat

15 depositionso I'lltryto movealong,butpleasebear 15 theycando underthe circumstancesthatyou're--type

16 withme. 16 of soilyou'retryingto analyze,whatother

17 A. Thevalueof 5 milligramsper kilogramfor 17 contaminantsare in it,whatmethodyou'reusingto

18 silveris withinthe rangeof PQLsprovidedin 18 analyzethesoilor preparethesoil. There'sa

19 implementationMemoNo. 3. Andthe valueof 5 for 19 varietyof factorsthatcomeintoplaythatestablish

20 silveris within-- it lookslikeit'sabovetherange 20 PQLs.

21 or --no, it'swithinthe rangeof valuesthat's 21 Q. Do youthinkit'smorelikelyifthevalues

22 providedforPQLsin implementationMemoNo. 3. 22 havechangedthatthey'rehigheror lower?

23 Q. (BYMR.WITEK) So isn'tit truethatthe 23 A. Youknow,I'mnot sure. It alldependson --

24 mostprotectivevaluein the threecolumnsin Table 24 well,I don'tknow,you know. Generallyspeaking,

25 7aQ-__- 'umis I? 25 technologygetsbetterandyoucan detectthingslower,
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1 but it all dependson whatkindof interferencesthey 1 Q. Shouldthe certificationincludeconditions

2 haveand how they'reanalyzingthe soilsample. There 2 to addressstatisticaltestingmethods?

3 are alsosomeof thesemethodsI thinkareprobably 3 A. Well,my recon_endationwas thatstatistical

4 prettyspecificand kindof uniquemethodsthatnot 4 methodsbe addedto the certification.Shouldit,

5 everybodycoulddo or veryfew labsor maybeone lab 5 thinkthat'sup to the personpreparingthe

6 cando so theremightbe somereallylowPQLshere,but 6 certificationand whatwas theirintent.

7 froma practicalpointof viewit wouldbe very 7 MR.WITEK: Why don'twe takea shortbreak.

8 difficultto achievethoseon a routinebasis. So it 8 (Recesstaken.)

9 reallywouldtakea lookat --you'dhaveto talkto 9 Q. (BYMR. WITEK) Mr. Kmet,on Exhibit36, you

I0 the labsandfigureout practicallywhattheycanor i0 madea recommendationregardingstatisticaltest

ii can'tdo. ii methods;is thatcorrect?

12 Q. Do you knowwhetheranyof thesefactorswere 12 A. Yes.

13 consideredin theestablishmentof the fillcriteria 13 Q. And you recommendedthe testmethods

14 thatwereadoptedin the401 Certification? 14 specifiedfor soilsin WAC 173-340-740?

15 A. I don'tknow. 15 A. That'scorrect.

16 Q. Withreferenceto Exhibit36 whichis your 16 (DepositionExhibitNo. 38 wasmarkedfor

17 e-mailto Mr. Fitzpatrick,whatwas yourfourth 17 identification.)

18 recommendation? 18 Q. (BYMR. WITEK) Is Exhibit38 the regulations

19 A. "Fourth,becausetherecan be considerable 19 thatyou werereferringto for statisticaltesting
20 variabilityin soilconcentrationsand it is not 20 methods?

21 possibleto testeverycubicinchof soil,I am 21 A. It includesthem,yes.

22 recommendingthatthe statisticaltestmethods 22 Q. Can youdirectme to theportionsof Exhibit

23 specifiedfor soilsin WAC 173-340-740be usedto 23 38 thatcontainstatisticaltestmethodsfor specified

24 analyzeany testdataanddemonstratecompliancewith 24 soils?

25 theserequirements." 25 A. Yes. It'ssubsection7 startingon Page173

42 44

1 Q. Do you knowifyou got a responseto this 1 Q. Is it possibleto describein layman'sterms

2 commentin youre-mail? 2 whatthe testingprotocolsare thatare calledout for

3 A. I don'tremembera specificresponseto that 3 in the sectionbeginningon Page173of Exhibit38 that

4 comment. Theremay havebeenone. 4 you referenced?

5 Q. Do you knowwhetheror not anychangeswere 5 A. I'msureit is. AR 028833
6 madeto the samplingschedulebaseduponthesecomments 6 Q. Takeyourtime.

7 thatwereultimatelyincorporatedintothe 401 7 A. Are you askingme to do that?

8 Certification? 8 Q. Yes,please.

9 A. I don'tknow. 9 MR. KRAY: For therecord,I'mgoingto

i0 Q. Can you lookat Exhibiti, Page16of 33. Is 10 object. The WAC speaksfor itself. Mr. Kmet's

ii thatsamplingscheduleconsistentwithyourfourth ii interpretationof the law may differfromwhatthe law

12 recommendationin Exhibit36? 12 says. So if you'reaskinghim to givea legal

13 A. Well,the samplingschedulereallydoesn't 13 conclusion,I object.

14 relateto thisrecommendation.Thisrecommendationis 14 A. Well,again,as I mentionedin my e-mail,in

15 referringto howyou analyzethe datayou get onceyou 15 generalwhatthissectionis sayingis is thatthere

16 sample. So fromwhatI can tell,there'sno -- the 16 are threepartsto soilcompliancecriteriain the

17 certificationdoesn'tspeakto how thedatais to be 17 rule. There's-- you'vegot to meetthreepartsto

18 analyzed,justmy readingof thispartof the 18 thistest. One is is thattheupper95thconfidence

19 certification. 19 limiton the meanhas tobe lessthanthecleanup,soil

20 Q. And you'rereferringtopages-- well,what 20 cleanuplevel,thatno singlesampleconcentration

21 partof the certificationare you referringto? 21 shallbe greaterthantwo timesthesoilcleanuple-_],

22 A. 14 through19. I meanthe implicationis 22 and lessthanI0percentof the sampleconcentrati

23 it'sa directcomparison,but there'sno -- it doesn't 23 shallexceedthe soilcleanuplevel. Thoseare sortof

24 reallysay,so I guessyou'llhaveto ask peoplewho 24 the threekey elementsof this. We do allowdirect

25 wrotethe certificationon that. 25 comparisonundercertainlimitedcircumstancesas
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1 specifiedin the rule. But if you'reusingstatistical 1 A. Yes.

2 methods,thoseare sortof the threekey criteriathat 2 Q. The firstsectionunderthatheadingstates,
3 haveto be met underthisrule. 3 "Toxicsubstancesshallnot be introducedabovenatural

4 Q. (BYMR. WITEK) For purposesof establishing 4 backgroundlevelsin watersof the statewhichhavethe

5 compliancewithMTCA,why is it importantthatthis 5 potentialeithersingularlyor cumulativelyto

6 regulationbe followed? 6 adverselyaffectcharacteristicuses,causeacuteor

7 MR. KRAY: Objection,callsfora legal 7 chronictoxicityto the mostsensitivebiotadependent

8 conclusion.May callfor a legalconclusion. 8 uponthosewaters,or adverselyaffectpublichealth,

9 A. Well,theseare the requirementsin the 9 as determinedby the department."

i0 regulation.So if you'reusingMTCAon a cleanupsite, 10 A. I see that.

ii thesearethe requirementsyouhaveto complywith. ii Q. Withreferenceto Exhibit36,yourJune27,

12 Q. (BYMR.WITEKI You mentionedearliertoday 12 2001comments,do you believethe fillcriteriathat

13 thattheMTCAregulationshad recentlybeenrevised;is 13 youwerereviewingin thise-mailwouldassure

14 thatcorrect? 14 compliancewiththe standardin the firstsectionof

15 A. Yes. 15 173-201A-040?

16 Q. Did thatincludepartsof Exhibit38? 16 MR. KRAY: Objection,callsfora legal

17 A. Thisappearsto be a -- thepartof the 17 conclusion,lackof foundation.

18 regulationthatwe adoptedearlierthisyear,whichwas 18 A. Well,I don't-- thereare no criteriain

19 theamendmentsto the cleanupregulationthatwere 19 thisparticularset of e-mails.Whatcriteriaare you

20 adopted--thisisdatedFebruary12th,2001. I 20 referringto?

21 believethat'sthe correct--latestcopyof therule. 21 Q. (BYMR. WITEK) The fillcriteriaas they

22 Q. Canyou turntoExhibiti, Page14 of 33 -- 22 existedon June27, 2001,do you havean opinionas to

23 I'm sorry,Page15 of 33. Are you familiarwiththe 23 whethertheywouldbe effectiveto preventtoxic

24 environmentalassessmentthat'scalledforin the third 24 substancesbeingintroducedabovenaturalbackground

25 fullparagraphon Page15 of 33? 25 levelsin watersof the stateat the SeaTacAirport?

46 48

1 a. I'mfamiliarwiththem. I haven'tlookedat 1 MR. KRAY: Objection,callsfor a legal

2 thoseparticularstandardsforquitesometime. I 2 conclusion,lackof foundation.

3 assumeyou'rereferringto theASTMproceduresin the 3 A. Couldyou tellme whichcriteriaspecifically

4 thirdparagraphhere,E 1527-00and E 1903-97. I've 4 you'rereferringto? Imeanthe substanceof this

5 seenthose,I readthem,but it'sbeenquitea while 5 e-mailisme providingcommentsabouta veryspecific

6 sinceI'velookedat them. 6 issue,seriesof issues. I do say thatwhatI'm

7 Q. Do you knowwhethera PhaseI requiressoil 7 addressingin thise-maildoesn'taddressprotectionof

8 sampling? 8 aquaticorganisms.My e-mailis not addressingWAC

9 A. You know,I can'tremember.I wouldhaveto 9 173-201A-040.

i0 reviewthosedocumentsagain, i0 MR. WITEK: Thankyou,Mr. Kmet. I don't

ii Q. Mr. Kmet,do youhavea copyof Exhibit5? ii haveany morequestionsfor you.

12 A. Yes. 12 MR. KRAY: Nothing.

13 MR. KRAY: Off therecordfora moment. 13 (Depositionconcludedat 3:54P.M.)

14 (Discussionoff the record.) 14 (Signaturereserved.)
15 MR. WITEK: Takea shortbreak. 15

16 (Discussionoff therecord.) 16

17 (DepositionExhibitNo. 39 wasmarkedfor 17

18 identification.) 18

19 Q. (BYMR. WITEK) Mr. Kmet,do you havea copy 19

20 now of the documentwhichhas beenlabeledExhibit39? 20

21 A. Yes. 21

22 Q. Can you turnto what'slabeledas Page7 in 22

23 thebottomright-handcorner? 23 AR 028834
24 A. Yes. 24

25 Q. Do you seeWAC 173-201A-040? 25
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