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Summary Statement for Deposition Publication

submitted pursuant to
Order Granting Appellant's Motion to Publish Depositions

of Ecology Managers and CR 30(b)(6) Designated Witnesses
dated March 19, 2002

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Ann Kenny, Department of Ecology Federal Permit Coordinator for the
Northwest Regional Office.

Date of Deposition: December 20, 2001 and February 20, 2002

1. Admissibility

A. Purpose used for or what it will be offered to prove:

Ann Kenny coordinated the review of the Port's application for 401 certification
by Department of Ecology technical staff and made a recommendation of
reasonable assurance to Gordon White. Excerpts of Ms. Kenny's deposition are
offered to prove that Ecology lacks reasonable assurance with respect to
wetlands mitigation, stormwater management and mitigation, low flow analysis
and mitigation and the fill criteria.

B. Specific designation (if CR 30(b)(6) deponent):

Ms. Kenny's deposition is offered pursuant to CR 30(b)(6) and designated on
the following areas:

1. wetlands and wetlands mitigation;
2. stormwater and stormwater mitigation;
3. stream flow analysis and mitigation; and
4. fill criteria.

C. Basis for admissibility if challenged by objection: If an objection is
attached pursuant to provision 4 below, ACC's and CASE's response is
also attached.

2. Excerpting: The following portions of the Kenny deposition are offered by ACC
and CASE:

Page 5, line 18 through page 15, line 9
Page 19, line 7 through page 24, line 16
Page 25, line 12 through page 35, line 10
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Page 37, line 1 through page 43, line 8
Page 47, line 23 through page 48 line 20
Page 71, line 9 through page 75, line 16
Page 77, line 21 through line 23
Page 85, line 3 through page 87, line 5
Page 89, line 11 through line 21
Page 93, line 23 through page 99, line 3
Page 107, line 5 through page 108 line 9
Page 109, line 24 through page 168, line 20
Page 174, line 10 through page 189, line 1
Page 195, line 11 through page 209, line 25
Page 213, line 14 through page 215 line 24
Page 225, line 22 through page 232, line 18
Page 236, line 17 through page 271, line 1
Page 273, line 8 through page 308, line 4
Page 311, line 6 through page 323, line 22

3. Counter Provisions of Respondents: See attached.

4. Objections of Respondents: See attached.

g:\lu\acc\pchb\depositions\published deps_kenny.doc
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A CC & CASE v. Dept. of Ecology & Port of Seattle
PCHB No. 01-160

Department of Ecology's Designation of Additional Portions of
Deposition and Objections Entered Pursuant to the

Board's Order of March 19, 2002 and Port of Seattle's
Joinder in those Objections and Designations

Deponent: Ann Kenny

Dates of Deposition: December 20, 2001 and February 20, 2002

3. Counter Excerpts by Respondent Department of Ecology: 1

START END

Page 15, line 10 page 19, line 6

Page 43, line 10 page 43, line 24

Page 44, line 23 page 46, line 8

Page 61, line 4 page 71, line 5

Page 75, line 25 page 77, line 17

Page 78, line 8 page 82, line 24

Page 87, line 6 page 89, line 10

Page 99, line 4 page 101, line 9

Page 108, line 10 page 109, line 16

Page 172, line 13 page 174, line 4

Page 222, line 24 page 223, line 8

Page 224, line 17 page 225, line 21

Page 234, line 19 page 234, line 24

Page 271, line 2 page 273, line 7

Page 308, line 22 page 311, line 3

Page 190 (Complete
Correction and Signature
page)

4. Objections to Designations by Appellants:

A deposition is admissible in this hearing only to the extent that the same testimony
would be admissible in this hearing if the deponent were then present and testifying as a witness.

1By designatingcounterexcerpts,Ecologydoesnotwaiveits objectionsto ACC's andCASE's publication
of this transcript. Those objectionsare reflectedin Ecology's Responseto Appellants' Motionto Publishand in
argumentbeforethis Board. Further,Ecologydoesnot waiveits objectionsto ACC's andCASE's useof particular
portionsof the transcript. Thoseobjectionsare identifiedin subsection4 of thisdocument.
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CR 32(a); WAC 371-08-300(1) and (2). Therefore, Ecology renews its objection to publication
of this transcript and submits the following objections to particular portions of the transcript.

General objection: Ms. Kenny has testified in this matter and Ecology has not had the
opportunity to review the hearing transcript. Ms. Kenny's deposition was used during her
testimony. To the extent ACC and CASE now designate those portions of the deposition
referenced during her testimony, Ecology objects to those portions of the transcript as asked and
answered.

START END OBJECTION

Page 27, line 24 page 35, line 10 Relevance. Testimony relates to whether witness
or others were under any pressure from Governor's
Office or others to issue the 401 certification.

None of the testimony is helpful or relevant to the
factual or legal issues before the PCHB.

Page 28, line 12 page 28, line 18 Vague.

Page 38, line 1 page 39, line 13 Relevance. The testimony has no relevance to the
factual or legal issues before the Board. Testimony
regarding whether the witness has ever been to the
Governor's office before and whether Mick

Dinsmore was agitated or angry at this meeting.

Page 71, line 19 page 71, line 24 Asked and answered.

Page 77, line 21 page 77, line 23 Relevance. Whether the Port paid for a facilitator
for a meeting is irrelevant to the factual and legal
issues before the PCHB.

Page 110, line 23 page 111, line 6 Legal conclusion.

Page 114 line 13 page 115, line 5 Speculation.

Page 126, line 16 page 126, line 24 Vague.

Page 128, line 18 page 128, line 24 Legal conclusion.

Page 131, line 5 page 131, line 7 Vague.

Page 134, line 3 page 134, line 8 Legal conclusion.

Page 139, line 25 page 140, line 12 Calls for a legal conclusion.

Page 141, line 5 page 141, line 15 Calls for a legal conclusion.

Page 143, line 10 page 143, line 23 Calls for a legal conclusion.

Page 144, line 16 page 144, line 23 Calls for a legal conclusion.

Page 150, line 2 page 150, line 16 Calls for a legal conclusion.

Page 176, line 15 page 176, line 19 Lack of foundation or personal knowledge.
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Page 240, line 22 page 241, line 9 Relevance. ACC has stated that it has withdrawn
Page 242, line 2 page 243, line 11 any contention with respect to compliance with the
Page 248, line 7 page 250, line 17 Clean Air Act. In addition, the Board has
Page 253, line 16 page 254, line 25 previously granted summary judgment in favor of

Respondents on the issue of SEPA compliance.
The Port's proposed MPU projects do not fall
within the jurisdiction of the Shoreline
Management Act. Accordingly, the only remaining
issue under the CZMA is water quality.

Page 312, line 24 page 313, line 4 Lack of foundation.

PORT JOINS ECOLOGY'S DESIGNATIONS AND OBJECTIONS

Counsel for the Port of Seattle have reviewed Ecology' s designations and objections.
The Port joins in all of Ecology's designations and objections.

ANN KENNY- 3
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Appellants' Responses to Objections Raised by Ecology and the Port
To The Publication of Depositions of Ecology Managers and

CR 30(b)(6) Witnesses

ACC & CASE v. Dept. of Ecology & Porf of Seaftle,
PCHB No. 01-160

Deponent: Ann Kenny, Department of Ecology Federal Permit Coordinator for the
Northwest Regional Office

Date of Deposition: December 20, 2001 and February 20, 2002

ACC's Responses to Ecology Objections:

1. General Objection: Ecology makes a general "asked and answered"
objection arguing that portions of Ms. Kenny's deposition were used at the hearing for
impeachment purposes. Response: The objection is nonsensical. Use of a deposition
at trial for impeachment purposes or to refresh the recollection of a witness is not a
basis upon which to raise an objection upon publication of the deposition that the
question has been "asked and answered." If this were a valid objection, then the
deposition could never be published for impeachment purposes. Pursuant to the
Board's Order on the motion to publish and CR 32(a)(2), ACC is entitled to use Ms.
Kenny's sworn deposition testimony as a CR 30(b)(6) designee "for any purpose."

2. Page 27, line 24 through page 35, line 10 (objection: relevance relating
to contacts with Governor's Office). Response: See, ACC's response to objections
regarding contacts with Governor's Office in responses to objections raised to the
depositions of Tom Fitzsimmons and Ray Hellwig (Response to General Objection to
"Section 3" at pp. 2-5 of Appellants' Responses to Objections to Fitzsimmons
Deposition; Response to General Objections at pp. 1-3 of Appellants' Responses to
Objections to Hellwig Deposition).

3. Page 28, line 12 through page 28, line 18 (objection: vague). Response:
Ms. Kenny was asked whether she sensed increasing pressure to issue the 401
certification. There is nothing vague about a question that uses commonly
understood words. Ms. Kenny answered the question without hesitation and in a way
that establishes she understood the question.

4. Page 38, line I through page 39, line 13 (objection: relevance relating to
meeting in Governor's Office between Governor's staff, Ecology and the Port).
Response: See, ACC's response to objections regarding contacts with Governor's
Office in responses to objections raised to the depositions of Tom Fitzsimmons and
Ray Hellwig (Response to General Objection to "Section 3" at pp. 2-5 of Appellants'
Responses to Objections to Fitzsimmons Deposition; Response to General Objections
at pp. 1-3 of Appellants' Responses to Objections to Hellwig Deposition).
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5. Page 71, line 19 through page 71, line 24 (objection: asked and
answered). Response: Ms. Kenny was asked whether she was any more of an expert
with respect to 401 issues than Mr. Tom Luster. Ms. Kenny answered that she was
not. For purposes of clarification and to make sure that Ms. Kenny was not claiming
to have the same level of expertise as Mr. Luster, the question was rephrased
affirmatively to elicit that she was not more of an expert than Mr. Luster on 401
issues.

6. Page 77, line 21 through page 77, line 23 (objection: relevance relating
to Port-paid facilitator). Response: At the hearing, Ecology repeatedly touted the
facilitation meetings as evidence that Ecology conducted an independent and
thorough review of the Port's application. That the facilitator, Floyd & Snider, are
environmental consultants routinely retained by the Port on other matters and who
were retained and paid by the Port here to conduct "facilitation" meetings with
Ecology is directly relevant to the issue of whether the meetings provided an
opportunity for critical assessment of project components or whether the meetings
were used by the Port to hammer out differences with Ecology and avoid the public
process as changes were made to the project.

7. Page 110 line 23 through page 111, line 6 (objection: legal conclusion).
Response: In the answer immediately preceding the question to which Ecology has
objected, Ms. Kenny explained that the reference to "related projects" in the 401
certification referred to "those projects identified in the Port's JARPA where Ecology
has jurisdiction." The subsequent question asked Ms. Kenny whether Ecology has
jurisdiction over all of the projects identified in the Port's JARPA. The question
sought Ms. Kenny's understanding as the author of the 401 certification and Ecology's
Federal Permit Coordinator for the project and did not call for a legal conclusion.

8. Page 114, line 13 through page 115, line 5 (objection: speculation).
Response: In its cover letter to the 401 certification, the Department of Ecology
advises the Port that the certification will be withdrawn "if the project is revised in
such a manner or purpose" that Ecology determines the revised project must obtain
new authorization and public notice." The question simply asked Ms. Kenny as the
author of the letter what type of change to the project's manner or purpose would
result in Ecology withdrawing the certification. Ms. Kenny agreed that if the Port
decides to proceed with a regional detention facility for stormwater management, then
new public notice would be required.

9. Page 126, line 16 through page 126, line 24 (objection: vague).
Response: After testifying that the 401 certification is subject to conditions of
Hydraulic Project Approval ("HPA"), Ms. Kenny was asked whether the conditions in
the HPA were needed in order to have reasonable assurance. There is nothing vague
about the question and Ms. Kenny was able to answer the question stating that the
conditions in the HPA are "complementary" to the conditions in the 401 certification.
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10. Page 128, line 18 through page 128, line 24 (objection: legal conclusion).
Response: Ms. Kenny was asked whether the Port will be in violation of the 401
certification if the Port fails to comply with the HPA. Ms. Kenny evaded the question
by stating that the requirement to obtain HPA permit was in the cover letter to the 401
certification and that she thought it was a "legal issue" whether the cover letter was
part of the 401 certification. As the Federal Permit Coordinator for the project, Ms.
Kenny can interpret for the Department of Ecology whether the Port would be in
violation of the 401 if the Port fails to obtain an HPA for in-stream work. The

question does not call for a legal conclusion.

11. Page 131, line 5 through page 131, line 7 (objection: vague). Response:
ACC withdraws this portion of the designation.

12. Page 134, line 3 through page 134, line 8 (objection: legal conclusion).
Response: Ms. Kenny was asked whether the groundwater quality criteria contained
in WAC 173-200 et seq. are part of the state water quality standards and whether in
coming to a reasonable assurance determination, Ecology considered the groundwater
quality criteria. The question sought Ms. Kenny's testimony in this regard as
Ecology's CR 30(b)(6) designee and as Ecology's Federal Permit Coordinator who
reviewed the Port's application and who came to the conclusion that Ecology had
reasonable assurance that the project would not violate state water quality standards.
The question does not seek a legal conclusion but seeks information relating to
whether Ecology took the groundwater quality criteria into consideration. At the
hearing Ecology failed to rebut ACC's evidence that contaminants leaching from the
embankment will contaminate the groundwater.

13. Page 139, line 25 through page 140, line 12 (objection: legal conclusion).
Response: Ms. Kenny was asked whether WAC 173-201A-100 relating to mixing
zones applies to the 401 certification. The question sought Ms. Kenny's
understanding as the Federal Permit Coordinator responsible for reviewing the Port's
application as to the applicability of Ecology's mixing zones regulations. As Ms.
Kenny testified in her deposition at page 138 and as she admitted at the hearing, there
is "a likelihood" that mixing zones will occur as a result of the scope of construction
on the project. As Ms. Kenny also admitted in her deposition (p.140) and at the
hearing, Ecology did not perform any sort of review and approval of mixing zones as
part of Ecology's reasonable assurance review. The question was meant to elicit
information from Ecology's Federal Permit Coordinator whether Ecology applied its
mixing zone regulations in the context of the 401.

14. Page 141, line 5 through page 141, line 15 (objection: legal conclusion).
Response: Ms. Kenny was asked whether it was her understanding that the Clean
Water Act and state water quality standards apply to long-term operation of the
facility. After stating that it was her understanding that the Act and state water
quality standards apply to long-term operation, Ms. Kenny agreed (p. 148, line 18-21)
that the deletion of that language from the August 401 certification resulted in a lesser
standard in the September 401 certification. Ms. Kenny authored both certifications

3 AR 028694



and was involved in the revisions. The questions clearly asked for her understanding
and did not ask her to draw a legal conclusion. The questions were proper.

15. Page 143, line 10 through page 143, line 23 (objection: legal
conclusion). Response: Ms. Kenny was asked why she included in the August 401
certification the language that the "Order shall be valid during construction and long-
term operation and maintenance of the project." Given the last part of this phrase is
deleted in the September certification, the question properly explored the basis for
including the entire phrase in the August certification. Ms. Kenny correctly answered
that the language is from the Clean Water Act and that is the reason Ecology had the
provision in the August certification. The question does not call for a legal conclusion
but merely seeks Ms. Kenny's understanding as the author why the phrase was
included in the August certification.

16. Page 144, line 16 through page 144, line 23 (objection: legal conclusion).
Response: The questioning continues to explore properly Ms. Kenny's understanding
that the Clean Water Act requirements apply to long-term operation and maintenance
of the facility and the reason why Ecology deleted the provision in the September 401
certification. Ms. Kenny bluntly admitted that Ecology eliminated the provision
because the Port asked Ecology to delete it despite Ecology and Ms. Kenny's
understanding as the Federal Permit Coordinator of the requirements of the Clean
Water Act. The question merely sought the basis for deleting the provision and did
not call for a legal conclusion.

17. Page 150, line 2 through page 150, line 16 (objection: legal conclusion).
Response: The question to which Ecology objects relates to Ecology's interpretation of
Condition B.l.f. of the September 401 certification, which provides that the current
401 certification can be amended by a future, NPDES permit. Ms. Kenny agreed in
response to the question that future modifications of the 401 through an NPDES
permit could result in lesser protection of water quality than provided by the current
401. The question does not call for a legal conclusion but rather Ecology and Ms.
Kenny's interpretation of the 401 certification that she drafted and Ecology issued.
Ms. Kenny expressed her understanding of the requirements of the 401. The question
was a proper question.

18. Page 176, line 15 through page 176, line 19 (objection: lack of
foundation or personal knowledge). Response: ACC withdraws this portion of the
designation.

19. Page 240, line 22 through page 241, line 9 (objection: relevance of SEPA
issues). Response: ACC withdraws this portion of the designation.

20. Page 242, line 2 through page 243, line 11 (objection: relevance of SEPA
issues). Response: ACC withdraws this portion of the designation.
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21. Page 248, line 7 through page 250, line 17(objection: relevance of SEPA
issues). Response: ACC withdraws this portion of the designation.

22. Page 253, line 16 through page 254, line 25 (objection: relevance of
SEPA issues). Response: ACC withdraws this portion of the designation.

23. Page 312, line 24 through page 313, line 4 (objection: lack of
foundation). Response: On August 3, 2001, one week prior to Ecology issuing the
401 certification and contemporaneous with Ann Kenny advising Gordon White that
she had reasonable assurance that the project would not result in a violation of state
water quality standards, King County reviewer Kelly Whiting was advising Ms. Kenny
in writing that the Port's Comprehensive Stormwater Management Plan "could easily
be challenged as not being AKART" and that "King County's Surface Water Design
Manual is not AKART." Ms. Kenny was asked whether this is what Kelly Whiting
wrote to Ms. Kenny. Ecology objects to the question for lack of foundation. However,
foundation for the question was clearly laid at page 311, lines 6-12, where Ms. Kenny
identified Exhibit 451 as a fax that Kelly Whiting sent to Ms. Kenny on August 3,
2001. Ms. Kenny also testified (p. 312, lines 15-18 and p. 313, lines 3-4) that she
believed the fax contained Kelly Whiting's comments in response to Ms. Kenny's draft
401 certification and that Mr. Whiting wrote the sentences. Ecology's objection to the
question on the grounds that no foundation was laid ignores Ms. Kenny's own
testimony that Mr. Whiting made the statements.

g:\lu\acc\pchb\depositions\published depskkenny dep response.doc

AR 028696

5



y £. P.-o.

DEPOSITION UNDER
ORAL EXAMINATION OF

ANN KENNY

DECEMBER 20, 2001

AIRPORT COMMUNITIES COALITION
VS.

STATE OF WASHINGTON, et al.

DIANE MILLS, CCR, R.MR, CRR

Yamaguchi Obien & Mangio

520 Pike Street, Suite 1213

Seattle, Washington 98101

Phone: (206) 622-6875

Fax: (206) 343-4110

E=Mail: dmills@yomreporting.com

Website: www.yomreporting.com
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A/qN KENNY; December 20, 2001 190

1 CORRECTION & SIGNATURE PAGE 0RI GINA .

2

RE: AIRPORT COMMUNITIES COALITION VS. STATE OF

3 WASHINGTON, et al.

BEFORE THE POLLUTION CONTROL HEARINGS BOARD

4 DEPOSITION OF: ANN KENNY; DECEMBER 20, 2001

5 I, ANN KENNY, have read the

within transcript taken DECEMBER 20, 2001, and the same

6 is true and accurate except for any changes and/or

corrections, if any, as follows:

7

P_GE ,z_ co_.cTZON

9 '-/3 i7 " _,'c" 4o " E,-,'K-'"
10 _ 7 " E,,,'c" 4o " E,--,'K "

11 5'_ II ""D;_/i "H-" J_ " [3e.,V[+_-"
5"_ 7 "_,'v ;+v _ , "©_v; f+"

12 5_ q " D';"v"-+-+" *-o "'-O-_.-v-;-V--_-
G% _s_ " _ _ _" _ "E_;Y--',

13

/l_' 9,_ ,,"p,'v , ++ " _ " i-Dev,"t---k'"
1_ /Z_& IA "_r.;AAT'" _-o " Al.,cP,'t_'

I _'_ / 5 ,, /'4c_ P--i-"" -!_ "AK-_H_.7-"15

I 3_. _1 " tq-C..Pr_T'" .J-_ "_FKANT"

__ 13"3 i " A C-_TP--T '" J_ "N _-P,RT ',
17 [_,_ _I ',_-_-:_" +_ ,,_-:_,'
_8 I71 7 ,,e_-;c" -b "E_-, P-',
19

2O

21

22 Signed at _/i_ _b{_ , Washington,

23 on the __day of _ 2D9_ -_>_

24 _

25 ANN _Emq_____ AR 028698

DIANE MILLS, CCR, P/MR, CRR * YAMAGUCHI, OBIEN & MANGIO

520 Pike Street, Suite 1213, Seattle, WA 98101

(206) 622-6875 www.yomreporting.com dmills@yomreporting.com



ANN KENNY; December 20, 2001

I 3
1 POLLUTIONCONTROLHEARINGSBOARD i i N D E X
2 FORTHE STATEOF WASHINGTON 2

3 3 EXamINATIONBY: PAGE_
4 AIRPORTCOMMUNITIESCOALITION,) 4 MR.STOCK

5 Appellant, ) 5

6 vs. } PCHBNo. 0!-160 6

7 STATEOF WASHINGTON, ) 7

8 DEPARTMENTOF ECOLOGY;and ) 8

9 THE PORTOF SEATTLE, ) 9

i0 Respondents• } 1O

!I , Ii

12 DEPOSITIONUPONORALEXamINATION 12

13 OF 13 EXHIBITSFOR IDENTIFICATION PAGE

14 ANN KENNY 14 70 - E-mailcorrespondence 92

15 15 7! - E-mailw/attachedpreliminary40!WQC i01
16 16

17 9:00A.M. 17

18 DECEMBER20, 2001 18

19 !325FOURTHAVENUE,SUITE1700 i9

20 SEATTLE,WASHINGTON 20

2! 21

22 22

23 23

24 24

25 DIANEMILLS,CSR#MI-LL-SD-M380N3 25

2

1 A P P E A R A N C E S 1 SEATTLE,WASHINGTON;DECEMBER20, 2001
2 2 9:00A.M.

3 FORTHEAPPELLANT: 3 --oOo--
4 KEVINSTOCK 4

5 HelsellFetterman 5 ANN KENNY,

6 1500PugetSoundPlaza 6 swornas a witnessby the NotaryPublic,
7 1325FourthAvenue 7 testifiedas follows:

8 Seattle,Washington98101 8

9 , 9 EXAMINATION

i0 i0

, _m_II FOR THERESPONDENTSTA_ OF WASHINGTONand i] BY MR. STOCK:

!2 DEPARTMENTOF ECOLOGY: 12 Q. Goodmorning,

13 JOANM. Y_,RCHIORO 13 A. Goodmorning.

14 AssistantAttorneyGeneral 14 Q. Couldyou stateyournamefor the record,
15 P.O.Box 40117 15 please.'

16 Olympia,Washington98504-0117 16 A. My nameis Ann Kenny.

17 17 Q. And,Ms. Kenny,what is yourresidential
18 18 address?

19 FORTHERESPONDENTPORTOF SEATTLE: 19 A. 2109- 168thAvenueNortheast,Bellevue,

20 GILLISE. REAVIS 20 Washington.

21 MartenBrown 21 Q. Haveyou everhad yourdepositiontaken
22 1191SecondAvenue 22 before?

23 Suite2200 23 A. No.

24 Seattle,Washington98101 24 Q. This is the firsttime?

25 25 A. Yes.

DI_ MILLS, CC'R, _, C_

AR028699 (206) 622-6875 * dmills@yomreporting.com Page 1 to Page



ANN KENNY; December 20, 2001

5 7

i Q. Youunderstandthati'mgoingto be asking i KingCountyProsecutingAt:orney'sOffice. - _ori:edas

2 you auestionsandVOUare requiredto answerthe 2 a oaralegalhe!oinsreoresen:_n_Kits........<- :_

3 auestionsunlesstheDemartmentof Ecology's ....... _-,._,_-:- _",,_-_-_= "=_=_::<. at_:_, 3 WasteDivisionin a ==_...:....v_±....

a ins=ructsyou notto answertheouestion? 4 Landfill m_dth=-wasprimarilyCleanWa:erAt: "-_
5 A. I do. 5 RC_ concernsas wellas -- sowe wentto U.S.District

6 Q. <f at anytimeyouwantto takea b<=at 6 _-.... And therewasa s=_=<_ecase,it wasmore_= a

7 eitherto use therestroomor to taiktoMs.Marchioro, 7 ._'_oo_-tv.=r . claimtakingissue,thatwentro _=._¢_'-=

8 oleasesoeakus andwe'llaccommodate=hat. Also,:=i 8 SuperiorCourt.And theni workedonbankrup:cycases

9 aska question:hatyoudon'tunderstandor don'thear, 9 andvarioussundryassignmentsfordifferentlawfirms.

I0 wz=i""vo_:askme to reoea:it? tu_ Q. Z,_a_'_" ledyouto aetyourMmh°....

Ii A. Yes. ii A. Well,i originallywentbackto :he

12 Q. And do youunderstandyou'reunderoath? !2 UniversityofWashingtonto pursuea Ph.D.in mo!itical

13 A. I do. 13 science,butafterbeingin thatprogramfora <,earI

wou:__ morepracticalto get a master's14 Q. And whatdoestheoathmeantoyou? 14 decided:_;....7mm=

15 A. ThatI'veswornto tellthetruth. 15 degreein publicaiministranion.And i wantedto go

16 Q. And youplanto do thattoday;isthatright? 16 back=o publicservice;! hadenjoyedmv timein

17 A. I do. 17 workingwiththeStateof Montana.

18 Q. Let'sstartoutby havingyougiveus a 18 Q. You say1990you graduatedwithyourMPA?

!9 thumbnaiisketchof },oureducationalbackground. 19 A. Yes,i did.

. a_er yougraduated?20 A. i havea bachelor'sdeareein oolitical 20 Q. Whatdidyoudo _

21 sciencefromMontanaStateUniversityanda master's 21 A. I wentalmostimmediately<o work. -

a_.,,is_.a_lonfromtheUniversityof22 degreein oub!ic _ _ _' . 22 araduatedinJuneand i wen:toworkin Seotemberfor

23 Washington. 23 theDepartmentof Ecolosv.

24 Q. Whatyeardidyouget yourbachelor'sin 24 Q. Whydon'tyoumarchthroughyourpositions

25 politicalscience? 25 withtheDepartmentof Ecology.Justgiveme the

6 8

1 A. 1980. 1 oositionsand thenwe'llgo backandyou canexplain

2 Q. Whatyeardidyouget yourmaster'sinpublic 2 whatyoudidwitheachone.

3 administration? 3 A. My firstpositiontherewas as an AwayWith

4 A. 1990. 4 Wasteeducationalinstructor.Thatwasan educational

5 Q. AndthatwasfromWSU? 5 programforschools,K through12.

6 A. No,thatwas-- themaster'sdegreewas from 6 My secondpositionwasas themoderaterisk

7 theUniversityof Washington. 7 was:ecoordinatorwhere! workedwithissuesrelatedto

8 Q. Sincegraduating-- whatdidyoudobetween 8 householdhazardouswasteandsmallquantitygenerator

9 thetimethatyougraduatedwithyourbachelor'sand 9 waste.

i0 thetimethatyouwen=backto schoolto get}'ourM_ _ I0 Fromthat :".... pos:_1onI movedintoa toxics

_si_on whichwas workingwithii A. I scentoneyearin lawschoolat the Ii reductionplanner?_ "'

12 Universityof MontanaSchoolofLaw. i successfully 12 generatorsof hazardouswastewho wererequiredunder

13 completedthatyearandtheni decided[ didn'twan:to 13 statelawto preparetoxicsreductionplans.

14 continueinthatvein. And soI camebackto my 14 FromthatpositionI wentto theShorelands

15 hometownof HelenaandI workedfora yearas a long- 15 andWaterResourcesProgramwhereI workedas a

16 distanceoperatorforMa Bellbeforeshewasbrokeup. 16 shorelinepermitreviewer. O

17 And thenI wentto workforthreeyearsfor i7 Q. Whatyearwasthis? O

18 theMontanaDepartmentof Revenueas a paralega!;that 18 A. 1996. I workedin thatpositionuntil

19 was about1982to 1985. And thenin !985!movedout 19 Februaryof 1998whereI tookon theregionalpositionO

20 to SeattlewhereI workedas a freelancepara!egalfor 20 of a federalpermitcoordinatorworkingon Section401

21 severalyears,andthenI wentbackto schoolatthe 2! waterqualitycertifications. _:[

22 Universityof Washington. 22 Q. Whattypesof permitswereyouinvolvedwith

23 Q. Whattypesof:kingsdidyoudo herein 23 whenyouwerein theShorelandsand Environmental

24 Seattleas a paralegai? 24 SystemsProgramrelatingto thewaterpermitsin 1996?

25 A. My firstassignmentout herewaswiththe 25 Tellme againthepositionyouheld.

DIANE MILLS, CCR, RMR, CRR

(206) 622-6875 * dmills@yomreporting.com Page 5 to Page 8
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ANN KENNY; December 20, 2001

9 11

1 A. Shorelinepermitreviewer. 1 shorelinethere.

2 Q. Andwhatpermitswereyou involvedwith? 2 Q. Howmuchtimedidyou spendon theH&H

3 A. Thosewerepermitsthatarerequiredunder 3 Propertiesproject?

4 the ShorelineManagementAct. 4 A. Altogetherit spanneda periodof abou:six

5 Q. Whatstandardsdidyouuse todetemine 5 months,andintensivelytwomonths,beforewe madeour

6 whethera permitwas issuedin thatcase? 6 permitdecision.

7 A. In thatcasethestandards-- dependingon 7 Q. Wereyouthe leadpermitcoordinatoron <hat

8 thetypeof permitissuedby localgovernment,ifthe 8 project?

9 permitwas a substantialdevelopmentpermit,Ecology 9 A. ! was.

i0 hasthe authorityto reviewit forcomliancewiththe I0 Q. Didyousignthepermit?

ii localShorelineMasterProgram.So we wouldreviewit ii A. I didnot signthepermit.Thatwas signed

i2 anddetermineifit was incompliancewithits 12 by theRegionalShoreiandProgramsectionhead.

13 shorelinemasterplan. Ifso,we wouldwritea letter !3 Q. Whowas thatatthe time?

14 basicallyof verification. !4 A. ThatwouldhavebeenRayHeiiwig.

!5 Therearetwo otherkindsof permitswhere 15 Q. So in i998youbecamethe federalparmA:

16 Ecologyhadmorereviewauthority,:hefirstbeinga 16 coordinator?

17 conditionalusepermit.And thenin thatcasewe could 17 A. That'scorrect.

18 lookat thatpermitandattachadditionalconditionsto 18 Q. And is thatthepositionyouholdtoday?

19 thepermitor denythepermitifwe feltthatit was 19 A. No, it is not.

20 notin compliancewiththeShorelineMasterProgramor 20 Q. How longwereyouthe federalpermit

21 thattheenvironmentalimpactsof thatprojecthadnot 21 coordinator?

22 beensuitablymitigated. 22 A. ?tomFebruaryof 1998to the endof July

23 Thethirdkindof permitwas forvariance, 23 1999.

24 andthat'sa variancefromthe localplanningcodesand 24 Q. And in July1999whatpositiondidyoutake?

25 the ShorelineMasterProgram.And it'sthe samesetup 25 A. Imovedintoa promotionalopportunitywhich

10

1 whereEcologycouldapprove,approvewithconditions, ! wasa newly-createdregionalpositionfor thePermit

2 or deny. 2 AssistanceCenter.

3 Q. Whatwas thelargestprojectthatyouworked 3 Q. Was thepositioncreatedespeciallyforyou?

4 on duringthe timethatyouwerereviewingshoreline 4 A. No, itwas not.

5 permits? 5 Q. Andwhatwas yourjobtitle?

6 A. I wouldsaythe onethati spentthemost 6 A. Seniorpermitspecialist.

7 timeonwas a largedevelopmentup in IslandCounty 7 Q. Andhow longwereyou inthispositionfor

8 beingproposedby a developmentcompanyon a !andspit, 8 thePermitAssistanceCenter?

9 basicallysandarea,fordevelopmentintohomes. 9 A. I workedinthatpositionfromthebeginning

i0 Q. Do youreme_erthenameof theproject? i0 ofAugust1999untilaboutthe endof October.

ii A. H&H?romertieson DeerLagoon. ii Q. 20@G?

12 Q. Canyougiveme a senseof thesizeofthe 12 A. 2000,when! tookon responsibilitiesforthe

13 projectusinganysortof measureyou want? 13 40ipermittingfortheSea-TacThirdRunwayProject.

14 A. i don'trecalltheexactacreagesinvolved. 14 Q. Wastherea changeinyourjobtitlein

15 Therewerebasicallyfourto sixlots. Theywouldhave 15 October2000?

16 beenmulti-million-dollarlots,beingshorefront 16 A. I basicallywasput on loanto theprojectby

17 property.On the northsideof thesandspitwasa 17 my programso therewasno changeto my titleormy job

i8 largefreshwaterwetlandcomplex,and onthe other 18 classification.

19 side,partofthepropertywas anemergentwetland. 19 Q. Justchangein responsibilities?

20 And thoseweresomeof thesubstantiveissues 20 A. i changeinresponsibilities.

21 thatwe workedwithto clearlydefinethewetland 21 Q. Let'sgo backto theperiodFebruary'98to

22 boundariesand toestablishconditionson thepermit 22 Juiy'99,andexplaintome whatyourresponsibilitJ

23 thatwereprotectiveof theenvironmentthatwould 23 wereas federalpermitcoordinator.

24 allowforthedevelopmentof thehomeswithout 24 A. My primaryresponsibilitiesin thatjobwere

25 adverselyimpactingthenativevegetationof the 25 to processand administerapplicationsforSection401
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1 waterqualitycertifications,alongwhichalwayscome ! :heprojectis rigA:now,but it wasapprc::i=a:elya

2 an applicationforcoastalzonemanagementconsistency 2 540-acretea:orationprojectthatwould:a_:ewe:lanes

3 determination,i alsoreviewednumerousapplications 3 and-- well,theywerenowfreshwaterwetiands,anS

4 or reviewednationwidepermitsissuedby theCorDsof 4 removedikesfrom:heareaandrestore:ha:area:c

5 Engineers.I reviewedSectionI0applications:o :he 5 intertidalinfluence.

6 Corps. 6 Q. Duringthetimethatyou werethe federal

7 Andmy primaryroleinthe reviewofthat n permitcoordinator,whatwasthe isrges:deveicDment

8 workloadwas to coordinatereviewby technicalexperts _ projectchatyouworkedon :hata _ARPAhadbeen

9 in ourprogramand towrite401certifications,if 9 submitted?

I0 that'swhatwas calledfor,or to issuelettersof i0 A. Withoutcheckingmy records,my recollection

ii verificationforvariousactionsthattheCorpstookor ii istherewereseverallargedevelopmentprojects.One

12 to issuecoastalzonemanagementconsistency !2 was theEastVillageprojectout in Issaquahwhichwas

13 determinations. !3 a residen:isldevelopmenton thewestsideof [ssaquah

14 Q. Whatpercentof yourtimewhileyouwerethe 14 for! thinkic wasa 300-acresite. [ can'tremember

15 federalpermitcoordinatordidyousDendcoordinating 15 howmanyhomeswerebeinglocatedthere.
!6 reviewof 401applications? !6 Q. Howmanyacresof wetlandswereimmscted?

i7 A. 75percentprobably. !7 A. i don':recall.

18 Q. Whatwasthe largestprojectthatyouworked 18 Q. Ballparkestimate?

19 on as thefederalDermitcoordinator? 19 A. What! recallaboutthatprojectwas :here

20 A. The largestprojectthatI workedon andthe 20 werea num_erof wetlandsbuttheyhad donea fairly

21 mostintensivelywasa projectthatwas notyetbefore 21 goodjobof minimizingtheactualimpactto the

22 theCorpsof Engineersforreview,butcertainlywe 22 wetlands.Andtheyhadset asidesuitea largeacreage

23 spentmany,manyhoursinmeetingsandsitevisits,and 23 of thewetlandareain theway theyhad designedthe

24 thatwas theSoundTransitproposalforthecom_muter 24 deveioDment:oavoid-- so theyavoidedtheimpactto

25 railfromSeattleto Everett. 25 :hewe:lands.So the actualimpactnumberwastwoor

14 16

l Q. HadSoundTransitmadean applicationfora 1 threeacres.

2 401certification? 2 Q. Youweregoingto tellme aboutanother

3 A. Theywereinvolvedina pre-application 3 developmentproject,several,one beingtheEast

4 processwiththeCorpsof Engineers,whichistypical 4 Villagein issaquah.Whato:hersdidyou workon of

5 fora largeproject.TheCorpshostedmeetingswith Z somesignificance?

6 the applicantandotherregulatoryagenciesto tryto 6 A. Well,anotherprojectthati workedon not
o_.n_wheretheycouldsub=ita aur!namy =enureas<he 40!DermiCcoordinatorbut7 getthatprojec:to the _i - "

8 JARPAform,J-A-R-P-A,JointAquaticResourcePermit 8 anotherspecialassignmentwhileI was in<he FAG r,-

9 Application,to theCorpswhichwouldcommencethe 9 Positionwas theSummaEnergy2.

I0 formalprocessforboththe404applicationandthe401 !0 Q. ThiswasafterJulyi999?

ii application, ii A. Right. rv"

12 Q. Duringthetimethatyouwerethefederal !2 Q. SummaEnergy?

13 permitcoordinator,wasa JARPAsubmittedon the 13 A. SumasEnergy2. That'sa cogeneration

14 Seattleto Everettrunby SoundTransit? 14 facilityproposedup inWhatcomCountyunderthe

15 A. Theyhaveneveryet submitteda JARPAfor 15 jurisdictionof ZFSEC,E-F-S-E-C,theEnergyFacilities
16 thatparticularproject. !6 SiteEvaluationCouncil.Thatprojectsaton an area

17 Q. Duringthetimethatyouwerethe federal 17 of 40 to 42 acres,andthe projectwouldhaveimpacted

18 permitcoordinator,whatisthe largestprojectthat 18 about35 acresof thatsite.

19 youworkedon on whicha JARPAhadbeensubmitted? 19 Q. Wasthe 40icertificationissuedon theSumas

20 A. intermsof immactacreage,!wouldsaythe 20 Energy2 project?

21 largestprojectwasa projectin SkagitCountythatthe 21 A. Inthatcircumstance,jurisdictionforthe

22 Corpsof Engineerswasproposingto restorehabitat, 22 401certificationwas heldby the EFSECCouncil.

23 intertidalhabits<,to an areaadjacentto theSkagiC 23 Ecologywas hiredass contractorto EFSECtoprepare

24 Rivernot farfromEAr Island. 24 recommendationsandconditionsthatwouldbe

25 And it'sescapingme exactlywhatthenameof 25 incorporatedintotheSiteCertificationAgreementor
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I whateverthe documentisthatEFSECprepareswhenthey I O. Whatis?

2 issuetheirpermitsto theapplicant. 2 A. ProbaBlythisprojecti describedum in

3 Q. WasthisSiteCertificationAgreement 3 SkagitCounty,andthenamewasDeepWaterSlough.

4 somethingthattheCorpsneededinorderto assurea 4 Thatwas thatareaof 540acresapproximatei_,.

5 404permitonthatproject? 5 Q. Thatwasn'ta developmentproject;correct?

6 A. I can'tsaywithcertainty,but thelawthat 6 A. Correct.

7 EFSECoperatesundertheirauthoritysupersedes 7 Q. Let'sfocuson deve!oomentprojects.Of the

8 Ecology'sauthorityfor401. So I wouldassume,i 8 developmentprojectsthatyou'veworkedon, is Sea-Tac

9 don'tknow,I wouldassumethatwhenEFSECissuestheir 9 the largestprojectyou'veworkedon wherea JARPAhas

i0 SiteCertificationAgreement,thatthatwouldbe i0 beensubmittedwhereEcologyhasto cometo a

ii sufficientforthe Corpstosay thattheStateof 21 conclusionof reasonableassurance?

12 Washingtonhas foundthatthisprojectis-- theyhave i2 A. I can'tsawthatwithoutcheckinomy records.

13 reasonableassurancetheprojectwillnotadversely 13 Q. Sittingheretoday,youcan'tthinkof any

14 impactwaterquality. 14 otherprojectthathas beenlargerin thatregardthan

15 Q. Well,thatwasmy nextquestion.Didyou 15 Sea-Tac?
16 haveto cometo a conclusionof reasonableassuranceon !6 A. No.

17 thisSummaEnergy2 project? 27 Q. Let'stalkaboutthe 40iprocessin general.

18 A. We nevergotthatfar intheprocess, i8 Whatstepsdo youtakeas the -- strikethat.

19 Q. Why not? 19 Whatpositiondo youholdwithrespectto

20 A. BecausetheEFSECCouncilissueda decision 20 reviewof theJARPAforSea-Tac?

21 basicallyto denytheapplication.Wedidn'tcomplete 2i A. Couldyoureoeator restatethatquestion?

22 ourworkinthatproject. 22 Q. Whatresponsibilitieshaveyou hadwith

23 Q. Any otherprojectsof significancethat 23 respectto thePortof Seattle'sapplicationfora 401

24 you'veworkedon otherthantheThirdRunwayproject 24 certificationof theThirdRunwayproject?

25 wherea JARPAhadbeensubmitted? 25 A. My responsibilitiesforreviewof the 401 in
i

18

1 A. Right. i'veworkedon several-- actua!iy, 1 the caseof theThirdRunwayprojectare andhavebeen

2 threedifferentgolfcourseswhichinvolvedauitea bit 2 identicalto the responsibilitiesthatI'veheldfor

3 of acreage;oneup in WhatcomCounty,theWillowsRun 3 aliof theother401projectsthatI havereviewed.

4 golfcourseoutsideof Redmond,andthenanotherone. 4 Theprimaryresponsibilityis to reviewthe

5 Therewereseverallarge-- therewas onelarge 5 application,theJAR?Aapplication,andall of any

6 developmentin an industrialkindofareaup inWhatcom 6 additionalmaterialsthatanapplicantmightsubmitfor

7 County.! didn'tbringmy wholelistofprojectsfrom 7 compliancewithstatelaw regardingwaterquality,any

8 thateraofmy career,but a numberof largeprojects 8 otherlawsthattheprojectmighthavea relationship

9 witha varietyof concernsand issues. 9 to,and tocoordinatethe reviewof thesubstanceof

i0 Q. Is Sea-Tacthe largestprojectyou'veworked I0 theprojectby technicalexpertswithinthe agency.Or

ii on in termsof impactto wetlands? ii in thecaseof Sea-Tac,we contractedoutsomeof those

12 A. No. 12 resoonsibilitiesto otherentitiesto go througha

13 Q. Whatis? 13 processof evaluatingtheadequacyof theapplication

14 A. TheSoundTransitprojectthatwe workedon 14 andto ultimatelyrendera decisionas to whetheror

15 as a pre-app!icationproject.Althoughit wasn'tauite 15 nota 401certificationcanbe issued.

16 wetlands,itoriginallystartedoutas an imact of 35 16 Q. Ispartof yourjob inreviewingthese401

17 acresof intertidalhabitat, i7 applicationsto cometo a decisionas to whether

18 Q. You didn'thaveto cometo a reasonable i8 Ecologyhasreasonableassurancethattheprojectwon't

19 assuranceconclusionon theSeattleto Everettrun for 19 violatestatewaterqualitystandards?I'm talking

20 SoundTransit;isthatright? 20 aboutyoupersonally.

21 A. No. 21 A. My responsibility,in coordinationand with

22 Q. Whati wantis on anyprojectwhereyouhad 22 commentandinputfromthe varioustechnicalandpc_'

23 tocometo a conclusionof reasonableassurance. 23 regulatorystaffthatare involvedin thereviewof

24 IsSea-Tacthe largestprojectthatyou'veworkedon? 24 project,is to collateand synthesizethoseopinions

25 A. No. 25 into a recommendation that says either the project does
DIANE MILLS, CCR, RMR, CRR
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I providethe statewithreasonableassurancethatwater I getat is thedistinctionbetweenwhatyourre_:iewwas

2 mualitv.. standardsand otherstate.lawswillbe m_,.....__ 2 _;ersuswhat_e_.._=_:-a_,,,,.__ re_:iewwas__-......-_o_=:ha:vs:
3 thatitdoesn't. 3 coordina<ed.

4 Q. So youpersonallycomeupwiththe 4 A. Right.As [ believeis describedin mv

5 recommendationontheseJARPAapplicationsthatyou _ Declaration,<herewere<_a=n_ngreauirementsand a

6 reviewwhetherthere'sreasonableassuranceor not? 6 __ of ._ere, knowiedaeandskillrequiredfor:he :oh.

7 A. Whati comeup withrepresentsa consensus 7 As a partof thoserequirements,i wensthrouchwesiand

" ..... a.n.ngwish<_=U.S .....Corpsof8 amongthestaffwhoare involved,Ecologystaffwho =_= 8 delineation_ i _ .._ . _rmy
_a.n:,_course.9 involvedin theproject,as towhetheror notthereis 9 Encineers;thatwas a weeklong_ q _ I've

i0 reasonableassurance, i0 attendedtrainingin salmonecology.Becauseofmy

Ii Q. If youdon'tagreewiththatconsensus,does ii backgroundandexperience,: havea solidunderstanding

12 }'ouropiniongovernovertherecommendationthatyou i2 of theprinciplesof hydrogeoiogy.
13 make? 13 Q. I'msorry,I missedthat,Ann. Youhave

14 A. I haven'tbeenina situationwhereI'vehad 14 solidtraininginwhat?

15 a differingominionfromotherstaffworkingona 15 A. Theprinciplesof hydrogeoiogy.
so_ training?16 project. 16 Q. Whatis tha: _4_

17 Q. You'vealwaysagreedwithotherstaff-- i_" A. Thatsolidtrainingismy workwithKing

18 A. Yes,i have. i8 Countyon theCedarHillsLandfillworkingdirectly

19 Q. -- in termsof whetherthere'sreasonaD!e !9 withexpertwitnesseson preparingtheirtestimonyand

20 assuranceor not;is thatcorrect? 2,3 sittingthroughsevenweeksof trialin U.S.District

21 A. That'scorrect 21 _' _. _our_andfiveweeksof trialat StateSuperiorCour:

22 Q. You saidas partofyourresponsibilitythat 22 listeningto expertwitnesstestimonyfromboththe

23 youreviewedtheapplicationand thatyoucoordinated 23 County'sperspectiveandfromthe hppeilant's

24 thereviewof the substanceof theprojectby technical 24 perspective.

25 experts;is thatright? 25 Q. Andthatwas as a para!ega!?

22 24

1 A. That'scorrect. ! A. Thatwas as a paralegal.

K=._Count},Prosecutor'sOffice?2 Q. Whatis<hedifferencein thetypeof ...._ ' 2 Q Fromthe '_

3 thatyoupersonallymakeof theapplicationversusvoar 3 A. That'scorrect.
4 coordinationof the reviewof thesubstanceofthe 4 Q. So let'sgasbacktomy questionin termsof

5 projectby technicalexmerts? _ the reviewyouperformedon theSea-TacJARPAversus

6 A. AnotherresponsibilitythatI haveisto be 6 the coordinationyoudid in yourrolein termsof

7 knowledgeableaboutthe401process,tobe responsible 7 coordinatingthetechnicalexperts.

8 forensuringthatthe applicanthasmet their 8 Andmy questionwas,is it fairto saythat

9 responsibilitiesand theirproceduralrequiremen<sfor 9 yourrolewasmoreadministrativeinnatureas opposed

!0 coastalzonemanagementconsistencywhichinvolvesa I0 :oa technicalres_iewof the JARPA?

ii numberof aspects.And partof it is,! wouldcallis !i A. Yes.

12 moreof an administrativeroleto getan applicant 12 Q. As partof thatadministrativereview,oneof

13 throughtheprocess.Therearetimelinesthatare 13 yourresponsibilitieswas to coordinatetechnical

!4 associatedwithissuingthe401certification,there 14 expertsbothinsideandoutsideof Ecology;isthat

15 arerequirementsforpublicnotice. 15 right?

16 Inthe caseof theSea-Tacproject,we hada 16 A. That'scorrect.

i7 publichearing,we had a publiccommentperiod.There !7 Q. Didyoualsocoordinatereviewwiththe Port-

18 wereadministrativeelementsofmanagingcontracts,in 18 retainedexperts?

19 thiscasecoordinatingmeetings,bringingstaff 19 A. You'llhaveto bemorespecific.

20 togetheratthe right:ime. Thatkindof role. 20 Q. Well,whenyousaidyoucoordinatedreviewof

21 Q. Sobaseduponthatdescription,isit fairto 21 thesubstanceof theprojectby technicalexpertsfor

22 saythatyourrolein reviewingtheSea-TacJARPA 22 evaluatingthe adequacyof the application,whatI want

23 ammlication.,was a_m,l..is..a_.ve'_'_ _ as opposedtc technical? 23 to knowis,whowerethoseexperts?WeretheyEcology

24 A. itwas notentirelyadministrative. 24 expertsin-house,employeesof Ecology,outside

25 Q. Howwas itnot? That'swhatI'mtryingto 25 consultantslikeKellyWhitingretainedby Ecology,and
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1 didtheyalsoincludethe Portexperts,theexperts 1 Q. And youmadethatrecommendationbecauseit

2 retainedandpaidby thePortof Seattle? 2 wasyourbeliefon Augusti0 Ecologyhad reasonable

3 A. ThereviewthatI coordinatedwasof Ecology 3 assurance?

4 employeesor technicalexpertsthatEcologycon:sacred 4 A. Yes.

5 withto reviewmaterialsubmittedto usbv thePortcf 5 Q. Whatdefinitionof "reasonableassurance"did

6 Seattle.! didnot review-- or I'msorry,i did nc: 6 youusetomaketherecommendationto yourmanaaement

7 directtheworkof anyof the Portof Seattle 7 thatthe 401certificationbe signed,theone issuedon

8 consultants.We reviewedthematerialssubmittedby 8 Augusti0?

9 themto us,andthenprovidedthe Portbackwith 9 A. ThedefinitionthatI usedis whatis

I0 commentson theadequacyof thematerialthattheyhad i0 describedinmy Declaration.Itis thede_:.....o,and

II submitted, i! theprocessdescribedby Tom Lusterin thedeskmanual

12 Q. Howdidyou go aboutcomingto a reasonable i2 thathe preparedforEcology,thedraftdeskmanual.

!3 assuranceconclusionon thePort's_ozapp!icarzon? Q. You reviewedthatdeskmanualbefore "_,_

14 A. Thatfinaldeterminationof reasonable !4 therecommendationtoGordonWhite?

15 assurancewas arrivedat aftera longprocessof i5 A. i didn'tpuilit outandrereadit. Whati

16 very-- anda verythoroughreviewof aliof the 16 diddo is appliedthetrainingthatI hadreceivedfrom

17 materialssubmittedtous by the Portof Seattle. 17 Mr.Lusterandmy ownexperiencein issuingnearly60

18 Q. YouyourselfbelievethatEcologyhad !8 waterqualitycertificationsto cometo theconclusion,
19 reasonableassuranceto issuethe401certificateon i9 afterbasedon lengthyreviewof all of thematerial

20 Augusti0;is thatcorrect? 20 beforethe Departmentand inputfromthetechnical
21 A. i do. 2i exnertsandthe regulatoryexpertsandthe policy

22 Q. Thatwaspartof theconsensusthatwas 22 experts,thatwe hadreasonableassuranceat thetime
cer__f=ca_lon.23 reachedon or be{_<=_uaust!0? 23 we issuedthat "; _ *'

24 A. That'scorrect. 24 Q. Howdid it comeaboutthatthe certification

25 Q. Ecologyneededto havereasonableassurance 25 was goingtobe issuedon AugustI0?

26

1 on or beforeAugust!0 to issuethat401certification; 1 A. We had essentiallycompletedourworkand

2 correct? 2 werereadyto issuethe certificationat thatpointin

3 MR. REAVIS:Objectto theextentit calls 3 time.

4 fora legalconclusion. 4 Q. Youwereunderpressure,weren'tyou,to get

5 Q. (BYMR.STOCK] That's']ourunderstanding, 5 thecertificationdoneand outby Augusti0?

6 isn'tit? 6 A. Howdo youdefine"pressure"?

7 A. That'scorrect. 7 Q. Well,youwerebeingtold,weren'tyou,that

8 Q. Thatwas yourobjective,to cometo a 8 the Portwasanxiousto getthe 401certification?

9 conclusionof reasonableassurancein issuingthe 401 9 A. ThePortwas anxiousto get their401

i0 certification? I0 certificationwhenI startedbackin Octoberof 2000.

Ii A. Couldyourestatethat,please? ii Thatdidn'tchange.

12 Q. Sure. Thatwasyourjob,wasn'tit,to come 12 Q. Didyou senseany increasingpressureup to

13 to a conclusionof reasonableassurancebeforeyou !3 thepointthatitwas issuedon AugustI0 to getthe

14 issuedthe 401certificationto thePortof Seattle? 14 401certificationout?

15 A. That'scorrect. 15 MR. REAVIS:Objection;vague.

16 Q. And to cometo thatconclusion,yourelied 16 Q. (BYMR. STOCK) Go aheadand answer.

17 uponthe reviewby expertsbothin-houseat Ecologyand i7 A. I don'tthinkthatthepressureincreased.

18 consultantsretainedby Ecology? 18 Itwas consistentthroughouttheprocess.

19 A. Yes. 19 Q. Well,didn'tyou startworkingweekendsin

20 Q. DidEcologyhavethatreasonableassuranceon 20 July2001to getthe 401certificationout?

21 Augusti0whenit issuedthe 40icertification? 21 A. Yes,I did.

22 A. Yes. 22 Q. And youhadn'tworkedweekendsbefore,had

23 Q. Didyoumakethe recc:<endationthatthe40! 23 you?

24 certificationbe signed? 24 A. No.

25 A. Yes. 25 Q. AndyouworkedtheweekendsinJulybecause
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1 youwereunderpressurefromuppermanagementto ge: ! iumust,moreor less. And chatinformationwas

2 the 401certificationissued? 2 =onveyedup thechainof come,and,to whom_ don'tknow

3 A. i workedwithuppermanagementto provide 3 forsurebecausei didn'tmasscha:infcr_.azienon.

4 themwithmy bestestimateofwhenibelievedi wou,_ 4 U!cimaceivi believethatthatinformationwas_=.cnec

' _" . . =o_....__ . office,again,i can'tsay5 be ableto geca ara:_certificationmrepared,as well _ oncebv the........'_

wo_s.inthe governor'soffice a6 as my estimateof wheni believedtheremaininaissues 6 because: don't _' _" . And

7 thatwe had concerninc_the Port'sapm!ication.___:_me 7 taraec_daceofthe firstor secondweekofAucus:

8 resolved.And that_ ,i. ' " '_es_.ueain an estimateco Ray . mecameprettyset inscone.

9 Reiiwig,andthatestimatewas passedon towhoever.._= 9 Q. No, I understandallthatand!'_,.not<_y_._..._

i0 passedizon to, [ can'tsaywithcertainty.But i0 co crickyou. Wha:i'mtryingto get at is,thereason

II ultimately! believethatestimatewaspassedon to !! RayHeilwigcameto youandsaid,We'vegot to getthis

........ _._a_!o,_out,isbecausehe was gettingpressure12 PaulIsaki,theaovernor'sche{ of staff. 12 _=_=_ _'-

" " ' . :.ore13 Q. i unders:anathat. And you'retellingme i3 =_ GordonWhite,Tom Fizzsimmons,andthe governor's

14 that'sthereasonyouworkedweekendsin July? !4 office,and sohe came:o youandhe said,What'sthe

15 A. ThereasoniworkedweekendsinJulyand !5 schedule?Isn'tthata fairassessmentwhathappened?

!6 maybeeven-- yeah,izwas July,wasbecause! wasso 16 A. He wanted:o knowwhattheschedulewas,and

i7 bus<'duringthewee}:_ _-_ "". _o.,,_to meetings,technical L, i roidhim.

18 meetings,stormwatermeetings,lowflowmeetings, 18 Q. Is thata fairassessmentofwhathappened?

19 wetlandmeetings,thatI didn'thaveanytimeto sit 19 MR.REAVIS:Objectto the extentthe

20 downin a quietmannerto do thekindof writingand 20 questionmischaracterizesher earliertestimony.

21 thinkingthati neededto do to thoughtfullypreparea 21 Q. (BYMR.STOCK} i'mnottryingto

22 thorough401certification.So I cameinduringthe 22 mischaracterizeyourtestimony,Ms. Kenny.Thatis a

23 weekendsto do thatworkwhenit wasquietandthere 23 fairassessmentof whathappened,isn'tit?

24 wouldbe no disrup=ions. 24 MS.MARCHIORO:Objection.i thinkyou're

25 Q. So youhadconversationswithMr. Hellwig 25 askingherto speculateas to whatwas inMr. He!iwig's

30 32

! aboutthe scheduleas to whenyouweregoingto be able i mind. And unlessthewitnesscantestifythat

2 to maketherecommendationofreasonableassurance? 2 Mr. Hellwigexpressedthatto her,I thinkyou're

3 A. I did. 3 askingherto speculateon somethingshemay nothave

4 Q. That'swhatMr. He!iwigwas lookingto you 4 an}'knowledgeof.

5 for,the._om_e_.da_....forreasonableassurance? 5 MR.STOCK: Tnarisa leadingobjectionas

6 A. Tha:'scorrect. 6 faras i'mconcerned.Stateyourobjectionandthatit

7 Q. Andhe cameto youandhe said,Ms. Kenny,or _ mischaracterizesthetestimonyandwe'llmoveon.

8 Ann,tel!me whenyou'regoingto getthisreasonable 8 Q. (BYMR. STOCK)WhatI wantto know,is it a

9 assurancedecision_ade? 9 fairassessmentthatMr. Se!lwigcameto youand asked

i0 A. That'scorrec:. I0 youwhattheschedulewasbecausehe wasgetting

ii Q. Hetoldyou in factthathe wasgetting Ii pressurefromGordonWhite,TomFitzsimmonsand the

12 oressurefrom,GordonWhiteto getthe 401certification12 governor'soffice?

iB out,didn'the? !3 A. I don'tbelievehe everhad anypressurefrom

14 A. No. !4 GordonWhiteconcerningthetimelineofthe permit.

15 Q. WasthereanyconversationwithMr.He!lwig 15 Q. HowaboutTomFitzsimmons?

16 aboutconversationshe hadwithMr. Whineor 16 A. FromTom Fitzsimmons,I knowfrom

17 Mr. Eitzsimmonsabouttheneedtogetthe 40i 17 conversationswithRay thattherewas certainly

18 certificationissuedinAugust? 18 continuedconcernfromthegovernor'sofficeas to the

19 A. My recollectionis somewhathazyonwha_ 19 timingof thepermit.And thaEwasthe contextin

20 happenedbecause= wasnot a partyto those 20 whichweweretryingto getthatinformationbackout

21 discussions. 21 tomanagementof,okay,whenarewe goingto getdone

22 I believewhathappenedwasthatbasedonmy 22 withthis.

23 estimateof theamountof timeI feltit wouldzai:eto 23 Q. Right.Mr.Heilwig<oldyouaboutthe

24 getthe technicalworkdoneandgetthe certification 24 pressurehe wasgettingfromTom Fitzsimmons,didn't

25 draftedandreviewedputus outto thefirstweekof 25 he?

MILLS,ccR, cRR
AR 028707 (206) 622-6875 * dmills@yomreporting.com Page 29 to Page 32



ANN KENNY; December 20, 2001

33 35

1 A. Tom Fitzsimmonswasnotprovidingpressureon 1 Q. Haveyou--

2 me or I believeRay. 2 A. AndMr. !sakiat thatpointsaid,We!i,that

3 Q. That'snotmy question. 3 workneedsto getdoneandEcologyneedsto havezim=

4 A. Butthepressurewascomingfroma higher 4 to reviewit. Andhe did notin thatmeetingmakea.

5 level. 5 promisesto thePortas towhentheywouldget s 401

6 Q. Fromthegovernor'soffice? 6 certificationfromtheDepartmentof Ecology.

7 A. Fromthegovernor'soffice,becauseof the 7 Q. Not in thatmeeting?

8 pressurebeingputon the governor'sofficeby thePort 8 A. Not inthatmeeting.

9 of Seattle. 9 Q. Andthatwasat theend of July?

i0 Q. So RayHellwigcomesto you andsays,Ann, !0 A. Somewherearoundthattime.

ii we'vegotto getthis401certificationourbecausethe Ii Q. Haveyou everbeforebeenin thegovernor's

12 governor'sofficewantsthis401 certificationout? 12 officesittingwiththegovernor'schiefof staffon a

13 That'sa fairassessment? i3 401application?

14 A. Hedidn'tsaythat. 14 A. No,I havenot.

15 Q. Well,notin thosewords,but that'sa fair i5 Q. Thatwasveryunusual,wasn'tit?

16 assessment,isn'tit? 16 A. Certainly.

17 A. I'dsaythatit'sfairto saythattherewas 17 Q. And youhadworkedweekendsbeforethis

18 certainlyinterestin Ecologynotprolongingthat 18 meetingin thegovernor'sofficeto getthe401

19 decision-makingprocess. 19 applicationout,isn'tthatright?

20 Q. I'mnotgoingtomincewordswithyou. 20 A. Couldyourestatethatquestion?

21 It'sa fairassessmentthatRay Hellwigcameto youand 21 Q. Sure. YouwereworkingweekendsinJuly

22 said,We'vegot to getthis401 certificationout 22 beforethismeetingin thegovernor'sofficeto move

23 becausethegovernor'sofficewantsthe401 23 the 40!applicationalongto get it issuedin August?

24 certificationout;isn'tthata fairassessment? 24 A. I can'tbe certainof the timelineof the

25 MS.MARGHIORO:Objection;askedand 25 meetingrelativetomy workingweekends.Itwas
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1 answered. 1 about-- I'dhaveto go backandcheckmy timesheets

2 MR.REAVIS: I'mgoingto objectto the 2 but,you know,I didbasicallyworkcontinuallyfor

3 questionbecauseit appearsthatyou'reaskinghernot 3 aboutthreeweekspriorto issuanceof the permit.

4 totellyouwhatRayHellwigtoldherbutto 4 Q. I'mgoingto moveon,but in anyevent,to

5 characterizean assessmentRayHellwigtoldher. So I 5 sumup,youwereunderintensepressureto getthat401

6 thinkthe questionisvagueandmisleading. 6 certificationissued,weren'tyou?

7 Q. (BYMR. STOCK)Go aheadandanswer. 7 A. Iwas underpressure.

8 MR.STOCK: Whydon'twe rereadthequestion 8 Q. Intensepressure?

9 forher. 9 A. Intensepressure,i alsowantedto havea

i0 (Reporterreadbackas requested.) I0 sum_ervacation.

ii A. That'snot correct,and I'lltellyouwhy. Ii Q. Okay,whydon'twe takea briefbreak.

12 BecauseIparticipatedin a meetingin PaulIsaki's-- 12 A. Okay,soundsgood.

13 inthe governor'sconferenceroomst theCapitol 13 (Recesstaken.)

14 BuildingwithPaulIsaki,RayHellwig,Tom Fitzsim_ons, 14 Q. (BYMR.STOCK) Let'sgo backto the

15 MAckDinsmore,GinsMarieLindsey,ElizabethLeavitt 15 governor'sofficefora minute.You saidthatEcology

16 andmyself.And I can'trememertheexacttimeline, 16 toldthe Portat thatmeetingthattherewas

17 but itwas before-- it wasneartheendof July. 17 informationthatwasstillneeded;is thatright?

18 And certainlythe Portwasthereexpressing 18 A. We hadbeentellingthePortstaffthatwe

19 concernandfrustrationaboutthetimethati: was 19 hadbeenworkingwiththattherewas information

20 takingto get thepermitout. We in no uncertainterms 20 needed.ApparentlyMAckminsmoreandGinsMarie

21 toldthePortin frontofMr. Isakithatthereasonit 21 Lindseyhadn'[beengettingthesamefeedbackfrom

22 was takingso longwas notbecauseof Ecology's 22 theirown staffasto the statusof theprojector t'

23 protractedreviewbutbecauseof thePort'sinabi!itv 23 timelineor thedelays.

24 to getthe workdonein a timelymannerandthe 24 Q. The reasonforthedelays?

25 inabilityof theirconsultantsto gettheirworkdone. 25 A. The reasonforthedelays.
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1 Q. And yourobjectivewasto educate 1 A. Justin "_=_timeszhatT'v=hear_hi= _m==;

2 Mr. DinsmoreandMs Lindsevas to whataddi_o_a! 2 orseenhim,he'sa rather--_-_=_ _-=_=_-:--
3 informationwas needed-- 3 sharacter.

4 A. Correct. 4 Q. Hewas animatedat thismee:ingwhenhewas

5 Q. -- beforea 401certificationcouldbe 5 expressingfrustration?

6 issued;is thatright? 6 A. Yeah,justnormal-- hisnormal-- i think

7 A. Correct. 7 that'shisnormalco_unica:ionstyle.

8 Q. Whatwasthe informationthatyoutoldthe 8 Q. Inan},even:,he was animatedwhenhe was

9 Portandthegovernor'sofficethatwasneededin order 9 expressinghisfruszra:iona: thelackof a 40i

I0 to issuethe40!certification? =b _e._.r_a.=on tnlsmeetingin the_overnor'soffice;

ii A. Theoniyinformationthatwas outstandingat ii correct?

12 thatpointintimewasresolvingthe impactof analysis !2 A. My impressionwas tha:he was certainly

!3 forthe lowflowwork. !3 interestedin thesubject.

14 Q. Was thatthe onlyinformationyou saidthat !4 Q. Sowhatdid youdo in responseto this

15 wasoutstandingat thatmeeting? !5 meetingat the governor'soffice?

16 A. I believethatwastheonlymajoritemthat i6 A. I don'trecallspecifically,otherthanjust

17 wasoutstandingat thatpoint. 17 goingbackto workwheneverI wentbackzo workand

18 Q. WhatI wantis,didyoutellthePortandthe !8 keptworking.We did nottakeanyspecificactionor

19 governor'sofficewhethertherewasanythingeise 19 chanmeanycourseof ourreviewor ourmrocessas a

20 outstandingotherthantheimpactanalysisforthe low 20 resultof thismee:ing.

21 flowwork? 21 Q. Otherthanto getit outas quicklyas you
22 A. I don'trecall. 22 could?

23 Q. Sittingheretoday,youcan'tthinkof 23 A. Theworkon thatwas somethingthatI _ust

24 anythingelse? 24 workedat steadilyoverthatcourseof threeto four

25 A. No. 25 weekstogetthatcertificationto themointwhereiE
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1 Q. Haveyou beenin thegovernor'sofficeon any i couldgo out.

2 otheroccasionrelatingto theSea-Tacprojec:? 2 Therewereparrsof theproject_hatwere--

3 A. Thatwas theonlytimeI'vebeenat the 3 a 401certificationinvolves--partof it is pretty

4 governor'soffice. 4 muchboilerplateandthenyou haveto go in and

5 Q. DidGovernorLockestickhisheadin? 5 customizeitto theproject.And therewerelarge

6 A. No. 6 partsof thisprojectthatwerealreadydone,and so

7 Q. Anypartofhis body? Hewasn'tpresent? 7 therewasworkthatI couldbeginon the certification,

8 A. No,he wasnotpresentat anytimeduring 8 whichwasa verylengthycertification,the longest,

9 thatmeeting.Nevergottomeethim. 9 largest,mostcomplexcertificationtha_I certainly

!0 Q. Wastherean}'decisionreachedat this i0 haveeverissuedor I believethatthestatehas ever

11 meeting? Ii issued.So it wasverytimeconsumingto pullthat

12 A. No. The messagebacktothe PortfromPaui 12 together.

13 !saki,as I recallitis,Well,theworkneedsto =_g_ 13 Q. Didyou authorthe401 certification?

14 doneandEcologyneedsto do theirjob. 14 A. I pulledtogether-- partsof it were

15 Q. DidHickminsmorespeakat thismeeting? 15 boilerplate,partof the languagecamefromother

16 A. Yes. i6 staff,I draftedsomeconditions.It wasa

"_ !7 collaborativeeffort.I was theprimaryauthor,17 Q. Whatdid he tellPaul_sah.

18 A. He expressedconcernaboutthetimethati: i8 however,responsibleforpullingit togetherinone

19 was takingandfrustrationaboutthemrocess, i9 comprehensive,cohesivedocument.

20 Q. Washe angry? 20 Q. Didyouwriteanyof the technicalsections

2! A. No. I can'tsaywhetherhewas angry.He 2! of the 401certification?

22 didn'tappear-- 22 A. I mayhavemadesuggestionsor addedlanguage

23 Q. Didhe seemagitatedto you? 23 to languageprovidedby someof the staff.Therewere

24 A. No, he seemedto be himself. 24 sectionsthat-- onthe acceptablefillcriteria,that

25 Q. Whatdo youmeanby that? 25 I didn'tdo anythingwithotherthanjustcutandpaste
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1 and justdroppedit in verbatim.And therewas ! damsafetyat theairportsitein termsof theproposed

2 languageprovidedby Johnmrabekwhere! essentially 2 facility.

_ did thesamethina.Thereweresubsemuent,chanoesm=a_-= _ Q. Who?

4 afterhe reviewedit andothersreviewedit. 4 A. Theprimarypersonwho i got comentsfrom

5 Somostlythe technicalworkwas fairly 5 wasGeraldhaVasser.! may havespokenwithhis

6 verbatim,the exceptionbeingtheworkthati gotfrom 6 sunervisorinpassingaboutwhatthedam safety

7 ShannonandWilsonneededsomeworktotaketheir 7 regulationswereandwhentheyapplied.

8 concernsandrecommendationsandput themintomoreof 8 Q. Any othertechnicalexperts?

9 a regulatoryformatversusthewaytherecommendation 9 A. i don'tthinkso.

i0 waswritten,i translatedthatinto-- i0 Q. Howaboutpolicystaff? You sayyour

II Q. Is thisthewetlandssection? ii coordinationincludedpolicystaffandregulatory

12 A. The wetlandssection,yes. 12 staff,sowhatI wantfromyou ispolicystaffand

13 Q. Yousaidthatyoureliedupontechnical 13 regulatorystaffthatyourelieduponto comero a

14 policyand regulatorystaffinyourcoordination 14 reasonableassurance.

15 effortsand thanyoucollatedandsynthesizedwhatthey !5 A. Right.Oftenourstaffhavemultipleroles,

16 didintoa recommendationof reasonableassurance;is 16 so in termsofwetlandpolicyand regulation,that

17 thatright? 17 wouldhavebeenEricStockdaie.And to -- no,we did

18 A. That'scorrect. !8 notinvolveAndyMcMillendirectly,i don'tbelieve,at

19 Q. Whattechnicalpeopledidyou relyuponto 19 headquarters.

20 cometo yourrecommendationof reasonableassurance? 20 In termsof waterqualitypolicyand

21 A. I reliedon theworkof KatieWalterof 2! regulation,the keypersontherewas KevinFitzpatrick

22 ShannonandWilsonwhohadsomehydrogeologicsupport 22 and JohnDrabek.Thedam safetypeoplewereGerald

23 fromsomeonein herfirm;I reliedon EricStockdale 23 LaVasser.On the acceptablefillissue,thatI leftto

24 whois withthe Departmentof Ecology.Thosewerethe 24 KevinFitzmatrick'sresponsibility.

25 primarypeopleforwetlands. 25 Q. Didyouevertalkto PeteKennett?
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1 On theaccentab!efillcriteriaI reliedon 1 A. Kmet?

2 theworkpreparedby CLungYeaandKevinFitzpatrick. 2 Q. Kmet.

3 On theissueof potentialpreferredpathways 3 A. No.

4 andcontaminationfromtheairportomeration 4 Q. Whynot?

5 maintenanceareaI reliedon ChAngPi Wang. 5 A. I was notpersonallyinvolvedin the

6 ForwaterqualityconcernsI reliedon Kevin 6 preparationof thosecriteria.

7 Fitzpatrick,JohnDrabek. 7 Q. YouletKevinFitzpatrickhandlethat?

8 Andin termsof therealintensetechnical 8 A. I letKevinFitzpatrickmanagethatprocess.

9 reviewofthe StormwaterManagementPlanandtheLow 9 Q. Okay,anyotherpolicyor regulatorystaff

I0 FlowAnalysis,! reliedon ourcontractor,Kelly i0 you relieduponto cometo a reasonableassurance

ii Whiting,whoworksforKingCounty.Theremaybe ii conclusion?

12 others. 12 A. Theremay be others,but I can'tthinkof

13 Q. That'smy question.Anyothertechnical 13 thematthemoment.

14 peoplethatyourelieduponto cometo your 14 Q. Howdidyoudecidewhatexperts,technical

15 recommendationof reasonableassurance? 15 expertsyou wouldrelyuponto cometo yourreasonable

16 A. Uh-huh.Mr. DaveGarlandwhois a !6 assuranceconclusion?

17 hydrogeologistin theWaterQualityProgramprovided !7 A. Thestaffwhowereinvolvedinthe project

18 commentson portionsof theLow FlowAnalysis. i8 wereprimarilyalreadyinvolvedin theprojectpriorto

19 Mr. RogerNyewhoworksintheToxicsCieanum !9 my involvement,andthosepeoplehadbeenbroughtinby

20 Programprovidedme withbackgroundinformationon 20 Mr. Lusterandas determinedappropriateby theWater

21 toxicsissuesrelatedto theairportoperation 21 QualityPrograminour region.Thosedecisionswere

22 maintenanceareaand theAgreedOrder.Thatwas 22 madeprimarilybeforeI got involvedin theproject.

23 primarilybackgroundinformation. 23 Q. Letme godownEcology'switnesslistandgel

24 I tappedintosomeof the knowledgeof our 24 youto reactto someof thesenamesjustin termsof

25 damsafetypeopleat headquartersregardingissuesof 25 whotheyareandhowyoumay haveusedthem,or if you
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1 did. Thereareonlytworeferencedthatyouhaven't " Q. PaulAgid?

2 mentioned,GordonWhiteandEdO'Brien. 2 A. Mr.Agid,he was someonei workedwithsnlv

] DidyouhaveanycontactwithEdO'Brien 3 veryhriefivintermsof the issueof our}referred

4 regardingtheSea-TacThirdRunwayapplication? 4 h:hwavsAnalysis.! did a::enda meetincat the _or:

5 A. No. 5 officeswhere[ met '_ _ m_ and "n......nLng_ Wang we_tto

8 Q. An<,understandingof whyhe'sonEco!ogv's 6 :hat _: 'mee_nm,wediscussedthetypesof data_- the

7 witnesslist? 7 Por:hadavailable_ themandthetypesof a.:.:_:_'_,.e_

8 A. :_believehe wouldbe on Ecology'swkness _ thatt_=vhada_=::=D:e-'_"_ _<,:o=an_' theirconsukaxs to

9 listbecausehe is ourexperton stormwatermanagement 9 helpoefinethatparticularissue.

I0 issuesforthe stateand istheprimaryauthorof our IC Q. Anythingelsewi:hPaulAgid?

s_ormwate.Hanaaemex ii A. Theremav havebeena ohonecallor two.ii newlyrevisedWesternWashinaton_ _ _ . .

12 Manual. 12 Q. On thatparticularissue,preferredpathways?

13 Q. Gordon _ _ _ 7t 'Wh_e: ._ A.. wouldnavebeenoreferredpathways,

14 A. GoraonWhiteis theprogrammanagerforthe !4 believe.

15 Shore!andsandEnvironmentalAssistanceProgram._= is 15 a HowaboutB=_,v_ -: * '_h_=s_opner,D_ m PE,

16 thepersonwhosignedthe401certification, i6 Roswell,Georgia?

17 Q. Whatinvolvementdidyouhavewithhim 17 A. I haveneverheardof him.

18 throughoutthiswholeprocess? 18 Q. JamesKelley,Parametrix?

!9 A. ! keptMr. Whiteinformedof thestatusof 19 A. i am veryfamiliarwithDr.Kelley.He is

20 theprojectthroughouttheprocess. 20 thePort'sleadwetlandsspecialist.

21 Q. Howoftendid yousoeaktoMr.Whiteabout 21 %. Doeshe goby doctor?

22 thePort'sapplication? 22 A. He hasa Ph.D.buthe doesn'tgo by doctor.

23 A. When] firststartedworkingon theproject 23 Q. Whatis },ourinvolvementwithMr.Kelley?

24 it wasmaybeonceor twicea month,andthenaswe 24 A. Mr.Kelleyattendeda numer of the

25 progressedtowardsthedecision,itms,]havebeen 25 facilitatedmeetingsthatwe hadbetween-- those

46 48

1 sometimes daily near the very end to let him knowwhat 1 meetings were ongoing when i started and concluded

2 thestatusof theprojectwas andto keephimapprised 2 aboutthe end-- youknow,neartheendof Dece_erof

3 ofthe issueswewereworkingon. 3 2000. Hewas in attendanceat manyof thosemeetings

4 Q. Whywereyoutalkingto himdailynearthe 4 becausewe werediscussing:heNaturalResource

5 endof theproject? 5 HitigationPlan.

6 A. To keephim apprisedof thestatus.Because 6 Thenthroughouttheprocess,thattimeframe,

7 he was resoonsibieforsigningthepermit,he wantedto _ therewereseveralmeetingsthat[ attendedwithEric

8 knowwherewe wereat. 8 Stockdaleand KatieWalterwithJimKelleyin

9 Q. Didyou havea scheduledcai!eachdaywith 9 attendancewherewe discussedtheHaturalResource

i0 him? i@ MitigationP!anano ourconcernsaboutthatplan. And

!i A. No. i! ! havehad a handfulof conversationson thephonewith

12 Q. Wouldhe callor youcall? 12 himabout,youknow,statusof the N_P, whenwe would

i3 A. I wouldgenerallyjustleavea voicemai!for !3 expectto receiverevised-- youknow,if we hadasked

14 him withit anda briefupdateasto whateverwasgoing !4 forrevisedworkwhencouldwe expectto receiveit.

15 on. 15 He keptme informedon thestatusof theirwork.

16 Q. Letme go downthePort'switnesslistand 16 Q. So no technicaldiscussionswithhim;more

17 get yourinputon someof theseindividuals,and tell 17 administrativein termsof whenyouexpectedwork

18 me whetheryouhadany interactionswiththese 18 productfromhim?

19 individuals. 19 A. I didnotenterintodiscussionswithhim

20 Paulhgid? 20 regardingthetechnicalmeritsof thework.

21 A. Can youdefinewhatyoumeanby 2! Q. Dr.JamesMitchell,Ph.D.,PE,Geotechnical

22 "interaction"? 22 Engineer,Biacksburg,Virginia?

I_., an},c......u...._.o_, _l._en,oralor 23 A. Neverheardof him.

24 otherwise. 24 Q. William_ ....S_umbxef=e±d,ENZRToxicology,Ft.

25 A. Ail right. 25 Collins,Colorado?
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1 A. Neverheardof him. i the si=ingof thevaults,safetyaccessissues.I

2 Q. DonaldWeitkamp,marametrix? 2 :hAnkthat'showthatsortedout. Theydid notcometo

3 A. Mr.Weitkampi am familiarwith. He is a 3 everymeeting.

4 fisheriesbiologist,i believe,forParametrixwho 4 Q. And youthinkAI Blackis withHNTB?

5 attendedonemeetingthatwe hadwhenwe were 5 A. i'mnotsure.

6 discussingthePort'simpactsregardinglowflow. He 6 Q. Or oneof the two,HartCrowser?

7 providedsomecommentaryand informationon lowf!ow 7 A. Oneof thetwo. Theywereoneof the

8 impactsto aquaticspecies. 8 subconsulran_sto the Portprovidingtechnicalinputto

9 Q. PaulFendt,Parametrix? 9 thePorton thestormwaterplan.

I0 A. I am familiarwithMr. Fendt.He is their !0 Q. KeithSmith?

Ii leadengineerforthestormwaterplan,andI believe ii A. KeithSmithI'mfamiliarwith. He isthe

12 coordinatedthereviewof the lowflowplaninconcert 12 stormwatermanager,I believe,outat the Portof

13 witha nu_er of othersubconsultants. 13 Seattle.

14 Q. WhatwasyourinvolvementwithMr. Fendt? i4 Q. Whatinvolvementdidyouhavewithhim?

15 A. Mr. Fendtwas ar virtuallyeverymeetingi i5 A. Keithwasonlylimited-- he had limited

16 everattendedwiththePortof Seattle,becauseevery !6 involvementup untilthe endof December.Whenwe got

17 meetinginvolvedthestormwaterplanwhere-- virtually 17 into[henew year,2001,andwe starredhavinqanother

18 everymeetingexceptforthe separatemeetingson 18 roundof facilitatedmeetingsto resolveremaining

19 wetlandsinvolvedthestormwaterplanor thelowflow i9 issuesinthe stormwaterplan,meithbecamethemain

20 plan. 20 contactforthePorton thatprocessas wellas the

21 Q. So throughoutthe timethatyouhavebeenthe 2i processto resolveremainingissuesregardingtheLow

22 projectcoordinatorfortheSea-Tacapplication,every 22 FlowAnalysis.

23 meetingyou'veattendedthere'sbeena discussionof 23 Q. NormCrawford,Hydrocomp,MenloPark?

24 the stormwazerm!anorthe lowflowanalysis? 24 A. NormCrawfordnevercameto anymeetingsthat

25 A. Virtuallyeverymeeting,i can'trecall. 25 iwas at,as it'smy understandingthatMr. Crawfordis
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1 Q. HowaboutMichaelBailey,HartCrowser? 1 thepersonwho hadinventedthe HSPFmodeland thathe

2 A. I'mfamiliarwithMr. Bailey.Ibelievehe 2 wasusedat somepointby the Porttomaybeprovide

3 was responsiblefor -- I thinksomeasoectof the 3 preliminaryanalysisto theirmodelingwork. And I

4 geotechnicalanalysis,but i couldbemistaken.He 4 knowatthe veryend inthe lastcouplemonthsthey've

5 didn'tcometo thatmanymeetings. 5 calledhimbackin to providesometechnicalreview.

6 Q. Didyourelyon himin anyway? 6 But I'venevermet himor spokenwithhim.

7 A. Wall,i neverreliedon -- well,other:han 7 Q. Tom Hubbard?

8 justto listentowhathe had to say. I don't 8 A. H-u-b-b-a-r-d,I believe.Tom is I believe

9 understandwhatyoumeanby "rely." 9 involvedin stormwatermanagementout at thePort,and

I0 Q. Wall,didEcologyrelyuponanyof hiswork i0 I met himat a sitevisitthatI didwithJohnmrabek

ii productto cometo reasonableassurance? ii andRonDivittof my office.And thenI hadmaybeone

12 A. I believethat-- I wouldhaveto checkback 12 or twophoneconversationswithhim.

13 throughthefile,buthe -- yousaiditwasHNTBor i3 Q. Forwhatpurpose?

14 HartCrowser? 14 A. Itwas in responseto a telephonecallwitha

15 Q. HartCrowser. i5 complaintfromChrisCowerthattherewas erosion

16 A. I'mgettingconfusedwhichfirmdidwhich 16 problemsoutat theairport.And he called-- I

17 work,butat somepointinthe stormwaterreview,i 17 believeI calledmeithSmithaboutthatto findout

18 believethatoneor theotherfirms,becauseAllen 18 whatwas goingon,and I had a callbackfromTom

19 BlackI knowwithoneof those,maybeitwas HNTB, 19 Hubbardwitha statusreporton thesituation.

20 providedadditionalinformationon -- okay,i think 20 Q. ElizabethLeavitt?

21 Baileywasmorethehydrogeologicinput.Andtheydid 2! A. ElizabethLeavittis theairport

22 someextraworkon ibelieveinfil_rationstudiesthat 22 environmental-- whatisshe called,the aviation

23 KellyWhi:ingand KevinEitzpatrickwantedto seeou: 23 managerforenvironmentalaffairs.I don'thavehe_

24 at theairport.AndAllenBlackI thinkdidthe 24 exacttitle.

25 structuralanalysisthatwe had,the concernswe hadon 25 Q. Sure.
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1 A. But shewasthemainmanagementcontact, ! EarthSciencesthere. Hemav havebeenone cf :hose

2 uppermanagementcontactthatI hadwiththe Portof 2 two,! jus:don'trecallhis namean themomen:.

3 Seattle. 3 Q. Otherthan=ha:,you'veneverhad im_o!<emen=

4 Q. Howoftendidyou dealwithher? 4 withhim?

5 A. Shecameto allof themeetingsthatwere 5 A. No,no directcontact.

6 heldin thefacilitatedprocessbetweenwheni s:arted 6 Q. JosephStancher,AauaTerraConsul:an:s?

7 inthe endof Octoberto theendof December.There 7 A. JoeBrascher.The Portbroughthimin as an

8 wereadditionalmeetingsthatwe had to kindof 8 expertto resolveor to continueworkinsonmodeling

9 coordinatemanagemen<of theprojec:,andtheni had 9 issuesrelatedto BoththeLow FlowAnalysisandthe

i0 phoneconversationswithherif I was tryingto traci: !0 StormwaterManagementPlan. B-r-a-s-c-h-e-r.

ii downinformaEionor whodid I needto talkto abouta i! Q. Andwhendidthathappen?

12 particularaspectof theproject. 12 A. Joe gotinvolvedin theprocess,oh,in -- i

13 Q. No technicaldiscussionswithherwhere 13 can'trememberexactlywhenwe startedthes_or=water

14 technicaldecisionswerebeingmade? 14 meetings.Thesecondroundof meetingswas late

15 A. No. 15 Januaryor Februaryof 200i,he startedcoming_o the

16 Q. Michael-- howdo yousay it? !6 stormwatermeetings.

17 A. Cheyne. 17 Q. And is thatyourinvolvementwithhim,

!8 Q. Cheyne? i8 :hroughthosestormwatermeetings?

19 A. Cheyne. 19 A. And lowflow. I don'tbelieveI'veever

20 Q. I'llnevergetit right. 20 spokenwithhim outsideof thatcontext.

21 A. Yeah,well,it'sC-h-e-y-n-e,and it's 21 Q. PonyEllingsonat PacificGroundwaterGroup?

22 pronouncedShane,S-h-a-n-e. 22 A. PonyEilingsonis a consultantforthePort.

23 Michaelis -- was,! thinkhe'sgota new 23 Hisspecialtyis groundwatermodeling.

24 positionnow. I believehe wastheirmainpersondoing 24 Q. Haveyouhadany involvementwithhim?

25 contractmanagementforcoordinatingallof thevarious 25 A. Not otherthanhisattendanceat these
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1 contractsthattheyhaverelatedto constructing 1 meetingsbasicallyregardingtheLow FlowAnalysis.

2 variouselementsof thePort'sMasterPlanUpdate 2 Q. Jantannin,C-a-s-s-i-n,Parametrix?

3 Improvementprojectswhichincludethethirdrunway. 3 A. IbelieveJan isa wetlandsspecialistthat

4 Q. Any involvementwithhim? 4 wasworkingunderJimKelley. I don'tbelievethatI

5 A. Yes. Mr.Cheyneagaincameto mostof -- 5 everhadanydirectcontactwithher,althoughI knew

6 almosta!lof themeetingsbetweenOctoberandtheend 6 thatshewasworkingon doingthe legworkon preparing

7 of Decemer2000. Hecameto a fewof theearly _ theNRMPs,someof theN_!Ps.

8 meetingson lowflow. Hewas alsomy contactfor:he 8 Q. CharlesWisdom,Parametrix?

9 contractsthatwe hadwiththePortto payforthe 9 A. TAm=namedoesn'thaveany familiarity.

i0 servicesofKingCountyandShannonandWilson. i0 Q. MaryVigilante,SynergyConsultants?

ii Q. ElizabethClark? ii A. I'mnotsurewho sheis,but at somepointI

12 A. BethClark? 12 wasaskedto forwardpubliccommentstoher at the

13 Q. Yes. 13 Port'srequest.

14 A. SethClarkI haveneverhadanypersonal 14 Q. Whenwasthatrequestmade?

15 contactwith. It'smy understandingthatsheworks 15 A. Somewherearoundthetimeof thepublic

16 withPauligidandhas someresponsibilityforthe fill 16 commentperiodwhichwas -- I don'tknow,lastyear

17 that'sbeingimportedoutto the airportsite. 17 sometime.Earlierthisyear.

18 Q. Andyou sayyou'veneverworkedwithher? 18 Q. Nootherinvolvementwithher?

19 A. I'veneverworkedwithher. I'mfamiliar 19 A. No,no directinvolvementat all.

20 withherby nameonly. 20 Q. WilliamDuniay,Lee FisherAssociates?

21 Q. JohnStrunk,AssociatedEarthSciences? 21 A. I haven'theardof him.

22 A. Couldyoupronouncethatlastnameagain? 22 Q. SanFranciscoInternationalAirport?

23 Q. Sure. Strunk,S-t-r-u-n-k. 23 A. No,neveranycontactwithhim.

24 A. At thatmeetingthatImentionedwithPaul 24 Q. MikeRiley,mapadopuiosandAssociates?

25 hgid,therewereone ortwo gentlemenfromAssociated 25 A. No,that'snotringinganybells.
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1 Q. Olympia? ! andthenwe dida sitetour.

2 A. No. I mayhavemethimbutit'snota name 2 _._Whyweretheattorneysinvolvedin this..._te
3 that's 3 _.__om-- v_S._.

4 Q. SteveSwAnson,R.W. Beck? 4 A. i believethatourattorneysandthePort's

5 A. No. 5 attorneys--well,firsttheywantedtobetter

6 Q. All right,let'sswitchgears. 6 understandthetechnicalissuesinvolvedwiththisvery

7 Youmentionedthatyouhadbeenona site 7 complexanalysisthatwasdoneforthelowflowwork.

8 visitwithoneof thesewitnesseswe justtalkedabout. 8 Andthenourattorneyswantedsomefamiliaritywiththe

9 Do yourememberwhichone? Well,letme askthis. 9 layoutofthesiteandlocationsforproposed

I0 Howmanysitevisitshaveyoubeenon forthe i0 structuresunderthethirdrunwayapplication.

Ii Sea-TacAirportapplication? !i Q. Any othersitevisit?

12 A. I wentona sitevisit-- I can'tremember i2 A. No,nottomy recollection.

13 theexactdate,butitwouldhavebeensometimeafter !3 Q. On anyof thesesitevisitsdidyouneedany

14 we hadShannonandWilsononcontract,Januaryor 14 sortof securityor clearance?

15 February.I knowit wasbefore-- 15 A. Accesstotheseareasis limited.The

16 Q. Of 2001? 16 airportis fenced.Thereis securityinplace,andyou

17 A. 2001,priortotheearthquake.KatieWalter !7 needto signin andyou'reassigneda visitorImpass
18 andSamCasnewithShannonandWilsonandIwentout 18 thatmustbe visible.Andtherearevarious

19 withJimKelleyandElizabethmeavittandPaulFendt 19 checkpointsthatyouhavetogo through,andonly

20 anddida tourof allofthewetlandareason siteat 20 certainPortstaffhavethesecretcode.

21 theairport. 21 Q. Themagiccardorwhatever?

22 TherewasanothersitevisitthatI attended 22 A. Thecodeor thecardto getpastvarious

23 downinAuburnwithKatieWalterthatwasrightafter 23 gatesthathaveeitherstaffedgatesor lockinggates

24 theearthquakebecauseI rememberweweretryingto 24 to geton site.

25 rescheduleitor something.And soitwasKatie 25 Q. Butmriortogoingtothesitevisityou
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1 Walter,Elizabethmeavitt,JimKelley,myself,! think 1 didn'tgo throughanysortof securityclearance?

2 SamCasnewastherefromShannonandWilson.And 2 A. No,no.

3 that'sall I recallat themoment.Sowe dida walking 3 Q. Or giveyourSocialSecuritynumberor

4 tourof thesite. 4 anythinglikethat?

5 Therewasanothersitevisitoutatthe 5 A. I don'tbelieveso.

6 airportwherei wentoutwithJohnDrabekwithEcology 6 Q. Wereyourequiredto do anythinginadvance

7 andmonmivittwhoisa waterqualityinspector. 7 of thesesitevisits?

8 Q. Debit? 8 A. No.

9 A. m-i-v-i-t-t,maybe,! can'tremember;Tom 9 Q. Wereyouallowedto seewhateveryouwanted

i0 HubbardfromthePort,andKeithSmith.I believei: i0 to see?

ii wasTom. ii A. Yes.

12 Q. Whenwasthissitevisit? 12 Q. Wereyoualwaysescorted?

13 A. Well,I don'trecallexactly,butsometimein 13 A. Yes.

14 thelast--youknow,betweenmaybeMarchor April. 14 Q. By a Portperson,I'mtalkingabout?

15 Q. 2001? 15 A. Right.We wentinPortvehiclesand they

16 A. 2001,correct.Andwhatwe didon thatvisit 16 drove,primaryconsiderationtherebeingsurethatyou

17 waswe lookedatallof thestormwatermanagement 17 don'tcrossthepathwayofa jetthat'stakingoffor

18 facilitiesrelatedtotheairportandvarious_,._-_lw_=:.s, 18 landing.

19 lookedatbasicallyeverythingtherewastoseeout !9 Q. Sure. Otherthanthat,though,thereweren't

20 there. 20 anyrestrictionson whereyoucouldgoor whatyou

21 Q. Anyothersitevisitsattheairport? 21 couldsee?

22 A. I wentonanothersitevisitin lateJuneor 22 A. No,itwaswhateverwewantedtogo. We'd

23 earlyJuly. Therewasa briefingmeetingthatthePort 23 stop,we'dgetout,we'dlookaround.Whateverwe

24 heldfortheirattorneysandourattorneystobe 24 wantedtodo wasfine.

25 briefedon theLow FlowManagementPlanandAnalysis, 25 Q. Soif youwantedto seea particularoutfall,
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1 youtoldthemand youweretakenthere? 1 Mr.Lusterw'asnotableto providereascnabieassurance

2 A. Yeah,wewent,that'scorrect. 2 atthatpoint_n __me.

3 (Recesstaken.} 3 A. No.

4 Q. (BYMR. STOCK) Howdid you aet involved _:ith ' _ You've ne_er heard _h;t °

5 theSea-TacAirmort.apo_ca_io._.._ ,. ._ A. No.

6 A. I was askedto takeon responsibilityforthe 6 Q. Fromanyone?

7 401certification. 7 A. No.

8 Q. Bywhom? 8 Q. Haveyoueverheardfromanyonethatthe
,,=-,_ - 9 reasonMr. Lusterwastaken == of9 A. BV.my s,m_<.so_, o:_ the mroe_=-- was

I0 Q. Whowas that? __ because Ecology management thought Mr. luster was

!i A. JeannieSure<hays. ii hoidin¢thePorttoan unreasonablestandard?

12 Q. Whatdidshe say? !2 A. No.

!3 A. She asked___! wouldbe interestedindoina_ _._ _.nYouhaven'theard_-'_,_fromanyoneever?

14 that, and i said yes. _' A. No.

15 Q. Did sheexplainwhyyouwerebeingasked? !5 Q. Haveyoueverhadanydiscussionswithanyone

16 A. She saidthatshehadbeenaskedby Paula i6 as to why!It,Lusterwasmovedoffof the 401projest?

17 Ehlersif therewas possiHiityinourcapacityinour I,7 A. Yes.

18 regionforthatresponsibilityto be takenon. 18 Q. Who?

19 Q. Did shetellyouaboutherconversationwith 19 A. Ray Hellwig.

20 Ms. mhlers? 20 Q. Andwhendidyou havethoseconversations?

21 A. Indirectly--we!l,she indicatedthatthere 2! A. ItwouldhavebeenaroundthetimethatI
_ to22 wasthedesirefor _o.,_Luster getbackto someof 22 firststartedon theproject.

23 his otherjob- _ _ ; _i_'_es_o,s=b=.=_lesas thepolicyleadfor 23 Q. AndwhatdidMr. Hellwighaveto say in that

24 401. 24 regard?

25 Q. DidyouhaveanyconversationswithPaula 25 A. HevoicedconcernsthatTomperhapshad lost
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i Ehlersdirectly? ! hisabilityto be objectiveaboutthe project.

2 A. Yes,i did. 2 Q. Didhe saywhatthebasisof thatviewwas?

3 Q. Regardingwhetheryouweregoingtotakeon 3 A. He statedthattherewereoccasionswhere

4 the taskof coordinatingthe40iapplication? 4 variousmembersof theteamwouldcometo consensuson

5 A. Yes, 5 an approachforresolvingan issueandTom would

6 Q. Anddidyouhavethoseconversationsbefore 6 disagree.

7 itwasdecidedyouwouldbe assignedto theproject? 7 Q. And forthatreasonMr. Hellwigwasof the

8 A. Therewasa conferencecallthatJeannie 8 viewthatMr. Lusterhad losthisabilitytobe

9 Su_merhaysand! pa.....pa_ed withPau!aEL!eraand 9 objectiveaboutt_= project?

i0 TomLusterto discussthe scopeof theworkloadforthe I0 A. ! can'tanswerdirectlywhatMr.He!lwig

ii ThirdRunwayprojectto tryto estimatethe timethat ii though:.

12 wouldbe invoh,ed. And at theendof thatmeeting! i2 Q. But thatwasyourunderstandingas to whyhe

13 believethatwe allconcurredthatitwouldbe _nossible i3 thouaht_t_=_."*_

14 forme to takethatworkloadon. 14 A. Thatwasmy impression.

15 Q. inthistelephoneconversationdidTomLuster i5 Q. Any otherreasonthatyou gotthat

16 giveyouhisviewon whethertherewasreasonable 16 impression?

17 assurance? 17 A. Theimpressionthat?

18 A. We didn'tdiscussthe-- 18 Q. Well,you'reright,letme ask the

19 Q. Technical" * _ --=specks: !9 question

20 A. -- technicalaspectsof the - _ _p.o_e_t. 20 A. r can'tremember.

21 Q. Didyou havea conversationwithPaulaEhlers 21 Q. Mr.Hellwigvoiceda concernthatTomLuster

22 priorto thisconferencecall? 22 hadlosthisabilityto be objectiveabouttheproject,

23 A. ! don'tbelievei did. 23 andyou'venowtoldme thathe explainedtherewere

24 Q. Didyouhearat anytimethatthe reasonthat 24 occasionwherememers of theteamwouldcometo a

25 TomLusterhadbe_ _=7"_nofftheprojectwasbecause 25 consensusandMr.Lusterwoulddisagree.
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1 Andmy questionis,didMr. Hellwigexplain 1 Tomwas overreachingon ourauthorityto regula:esome

2 furtherwhyhe believedthatMr. Lusterhadlos:his 2 of thecumulativeimpactsthatmightbe associatedwith

3 objectivityabouttheproject? 3 theproject.

4 A. I believeI recallMr.Heliwigtellingme 4 Q. Didyouhavethisdiscussionwithherbefore

5 thatoverthecourseof thetimethatMr. He!lwighad 5 youbecamethe permitcoordinatorfor thePor:'s

6 beeninvolvedin theproject,thatTom seemedtohavea 6 application?

7 difficulttimetellingthe Portwhatthestandardsfor 7 A. No, I don'tbelieveso.

8 reviewof the projectwouldbe,thathe wascontinually 8 Q. Thiswasaboutthetimethatthetransition

9 introducingnew issuesto theproject,thathewas 9 happenedbetweenMr.Lusterandyou?

i0 unableto tellthe Portwhatthebottomlinewas in i0 A. ! believethatconversationhappenedwell

ii termsof whatEcologywas lookingfor. ii afterthat-- well,a monthafterthattransition,a

12 Q. DidMr.Hellwigtellyouwherehe hadheard 12 month,sixweeks,eightweeks,but notimmediately
13 thesecriticismsofMr. Luster? !3 aroundthattime.

14 A. Mr. Sellwigwas verycloselyinvolvedwith 14 Q. Haveyouheardanyothercriticismof

15 theprocessfromsometimemaybethesu_merof !999,and !5 Mr. huszerfromanyonedowninOlympiaor Lacey?

16 he'scontinuedin thatroleas theregionaloffice's 16 A. Yes.

17 managementleadon theproject.So youwouldhaveto i7 Q. Te!lme aboutit.

18 askhim,but it's! believefromhispersonal 18 A. In thetimethatI'veworkedon 401issues

19 experiencein theprocess. 19 :herehavebeenseveraloccasionswhereother40istaff

20 Q. Sure,we willaskMr. Hellwig.ButwhatI 20 havenotagreedwithMr. hurter'sapproachto 40i

21 wantfromyou iswhatyourmemoryis intermsof what 2i management.

22 Mr.HellwighastoldyouwithrespecttowhyMr. Luster 22 Q. Whatdo youmean?

23 was removedfromtheproject. 23 A. Whatimeanby the:isthatTomwouldsakea

24 Do yourecallMr. Heliwigtellingyouthat 24 position,andotherexperienced,knowledgeable,
25 the PortwasdissatisfiedwithMr. Luster'sreviewof 25 competent40! reviewersdidn'tagreewithhis approach.

w
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1 the application? 1 Q. Okay,I needspecifics.

2 A. I believeI recallhimindicatingthathehad 2 A. All right.

3 heardsomeconcernfromthePortthatMr.Lusterwas 3 Q. Who areyou talkingaboutand whatdidthey

4 not givingcleardirectiontothemor consiszen< 4 say?

5 directionas towhatstandardstheyneededto comply 5 A. I'm<aikingaboutBonnieShorinandSandra

6 with. 6 ManningandRickWiningandLoreeRandallwho areall

7 Q. Andhowwerethoseconcernsonthepartof 7 or havebeeninvolvedin401 reviewforthe Department

8 the Porttransmittedto Ecology? 8 of Ecology.

9 A. Idon'tknow. 9 Q. Wereany of thoseindividualsinvolvedwith

i0 Q. DidMr. HellwigtellyouthatEcologyupper i0 the reviewofthe Port'sapplication?

II managementwasdissatisfiedwithMr.Luster's ii A. No,theywerenot.

12 performanceon the 401reviewof thePort's 12 Q. So theseweremoregeneralcriticismsabout

13 application? 13 Mr. Luster'sapproachto 401reviewratherthana

14 A. Whatdo youmeanby uppermanagement? 14 specificcriticismof his reviewof the401application

15 Q. Well,anyoneaboveMr.Heliwigat the 15 forthePort'sproject?

16 headquarters. 16 A. Theywerespecificcriticismson projects

17 A. i don'tbelieveso. 17 otherthanthe thirdrunway.

18 Q. Haveyoueverheardanyonefromheadquarters 18 Q. Haveyoueverheardany criticismfromanyone

19 criticizeMr. muster'sperformanceonhis reviewof the i9 aboutMr. hurter'sreviewof the Port'sapplication

20 Port'sapplication? 20 otherthanwhatyou'vealreadytoldme aboutfromRay

21 A. Yes,I have. 21 Hellwig?

22 Q. Whatcriticismshaveyouheardfrom 22 A. I'veheardconcernsfromEricStockdale.

23 headquarters? 23 Q. Whenand whatdidMr. Stockdalesay?

24 A. A specificcriticismthat! heardwas from 24 A. Severaltimesin thelastyearMr. Stockdale

25 SandraManning.Shevoicedconcernthatshefeltthat 25 has indicatedthathe believedthatTomwas going
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i beyondtheboundsofwhatwas reasonableto requirein 1 And therewerea nu_er of occasions'_-_=

2 termsofmitigationforthisproject. 2 as I statedearlier,othercompeten:,experienced,

3 Q. Was he anymorespecificinwhathemeant? 3 well-informedpeopledoing40! reviewdidnc: agree

4 A. I believe,again,it was inregardsto the 4 withMr.Luster'sconclusionor approachin =ermscf

§ situationor thecircumstancewheretheparties 5 401.

6 involvedwiththeprojectwouldcometo an 6 Q. intermsof whatthe applicantmawor ma_:no:

7 understandingaboutwhatwas requiredbasedon what 7 haveneededto provide:o =he Departmentof Ecology?

8 Mr. Lusteror Mr.Stockda!ehadtoldthem,andtheDo_t _: A. That's _=_.... CO_._.

9 wouldgo offanddo theirworkandthenMr. Luster 9 Q. Butin termsof hisknowledgeabou:401

i0 wouldcomebackwithan additionalpieceof workthat !0 issuesand histechnicalexpertiseon 40!issues,you

ii hewantedthemto do. So :herewas nevera bottomline ii don'thavean]'basistodisagreewiththe sEanement

12 or anend to thethingsthatMr.Lusterwas requiring 12 thathe'san exper:in thoseareas?

13 fortheproject, i3 A. i believeMr. Lusterhas considerable

14 Q. DidMr. Stockdalegiveyouany specifics 14 experienceintheareaof 401management.

15 otherthanthesegeneralstatements? 15 Q. And youdon'tbelievethatyouare anymore

16 A. No, itwasmoregeneral. 26 ofan expertthanMr.Lus:eris withrespec:to 40i

17 Q. Haveyouheardcriticismsfromanyoneelse i7 issues?

18 aboutMr.muster'sperformanceonthe Port's 18 A. No.

19 application? 19 Q. You'renot,are you?

20 A. Yes,I have. 20 MS._RCHIORO: Askedand answered.She said

21 Q. Whoandwhatdidtheysay? 2! no.

22 A. I haveheardcriticismsfromMr. mevin 22 Q. (BYMR.STOCK)Well,! justwantto make

23 Fitzpatrick.And he saidthatMr.Lusterwas unwll..... 23 sure. Is thatyouranswer?

24 to listento his inputas a waterqualityexpert 24 A. Mr.Lustertrainedme.

25 regardingthe statusorthe sufficiencyof thestatus 25 Q. Youhad conversationswithMr. Luster,didn't
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! of the Port'sapplicationforpurposesofwater 1 you,whenthe transitionoccurredfromMr.Lusterto

2 quality. 2 you?

3 Q. DidMr. Fitzpatricksayanythingmore 3 A. I did.

4 specificthanthatwithrespecttoMr. Luster's 4 Q. And didn'tMr.Lustertellyou at thattime

5 performancein hisreviewof thePort'sapplication? 5 tAm<he hadconcernswithrespectto reasonable

6 A. I'mnotrecallinganyspecificdetailsat 6 assuranceon the Port'sproject?

7 thispoint. 7 A. He didn'tputit in thoseterms.

8 Q. Any othercriticismsthatyou'veheard? 8 Q. WhatdidMr. Lusterteilyouwithrespectto

9 A. Notat themoment.I don'trecallanyat the 9 the Port'sprojectwhentheprojectwastransitioned

I0 moment. !0 overtoyou?

II Q. Youdon'thaveanybasisto challenge ii A. We satdown,we reviewedthehistoryof the

12 Mr.Luster'sexpertisewithrespectto 401issues,do 12 project,we discussedvarioussubstantiveareaswhere

13 you? 13 at thattime,theendof October2000,he hadconcerns

14 A. I do. 14 abouttheproject.

15 Q. Wasn'tMr. Lusterheldinhighregardwithin i5 Q. WhatconcernsdidMr. Lusterexpressto you

16 the Departmentof Ecologyforhis 40!expertise? 16 thathe hadabouttheprojectwhenit wastransitioned
17 A. No. 17 over?

18 Q. Whatbasisdo youhaveto challenge 18 A. We talkedaboutnumerousareasof thisvery

!9 Mr.Luster'sexpertiseon 401 issues? 19 large,complexproject.And he explainedwherethere

20 A. The basisthatI haveismy experiencein 20 wasworkthatstillneededto be done,andwe went

21 workingwithMr.Lusterandothermembers,we calledit 21 throughbasicallyeveryissuerelatedto theairport.

22 the 401team,reviewteam. Thesewerea combinationof 22 Q. Hehad criticismswithrespectto wetland

23 headquarterspeopleandultimatelyregional40i 23 mitigation,did he not?

24 reviewerswhohad thatresponsibilityinthatsame 24 A. I don'trecallthathe hadspecificconcerns

25 role. 25 abouttheadequacyof thewetlandmitigationpackage.
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1 Q. You don'trecallMr.Lustertellingyourha: 1 s_arusof thePort'scompliancewiththeirNPDESpermit

2 he hadconcernsabouttheadequacyof wetland 2 at thePort,andwasro!dthatalthoughtherehadbeen

3 mitigation? 3 someexceedancesof thewaterqualitycriteria,that

4 A. WhatI recallhimtellingme is thatthere 4 itselfdidnotconstituteviolationof thewares

5 weresomeissuesthatwerestillbeingdiscussedas a 5 qualitystandards.And in Kevin'sopiniontherewas --

6 partof thisfacilitatedprocessthathadbeen 6 you know,therewas no directevidenceto say thatail

7 identifiedthatwereoutstandingwiththeNatural 7 of theBMPsin placeoutat the Portwereinadequate.

8 ResourceMitigationPlan. He didn'tindicateto me 8 Q. Justsomeof them?

9 whetherhe feltthattheywereunresolvableissues. 9 A. He didn'tsaythat.

I0 Q. Thiswasafterthe Portsubmittedits I0 Q. Is thatwhatyoutookfromthe conversation?

II applicationagainonOctober25,2000? ii A. No.

12 A. Correct. 12 Q. You'renotsayingtodaythata!lof the BMPs

13 Q. In fact,thatwas thetimewhenyougot i3 thatarefollowedout at theairportwithrespectto

14 assignedto the401project? 14 waterqualitymanagementareadequate,areyou?
15 A. That'scorrect. !5 MR. REAVIS:Objection;lackof foundation.

16 Q. Didn'tMr. Lusteralsoexpresstoyou that !6 A. I don'thavethe expertiseto makethat

17 therewereoutstandingissueswithrespecttothe 17 determination.

18 StormwaterManagementPlan? !8 Q. (BYMR.STOCK) Let'stalkaboutleadingup
i9 A. That'scorrect, i9 to the issuanceof theAugusti0 401certification.

20 Q. Andwhatdidhe say inthatregard? 20 Wasthereanymeetingor eventthat ultimatelyresulted

21 A. Well,he explainedthatthe reasonthat 21 inyoudecidingthatyouhad theopiniontherewas

22 Ecologywas inthepositionto denythepermit,the 22 reasonableassuranceto go aheadand issuethisAugust

23 secondapplicationof thepermit,wasdueto 23 i0certification?

24 inadequaciesin theStormwaterManagementPlannearthe 24 A. No soecificmeetingorevent.

25 endof Augustof 2000. 25 Q. Didyou alwaysassumethatyou couldcometo w
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1 Q. 1999,youmean? Oh, no,2000-- 1 a findingof reasonableassuranceon the Port's

2 A. 2000,yeah. 2 project?

3 Q. Right. Andin fact,he toldyouthatthe 3 A. No.

4 preponderanceof theevidencewasthatthePort'splan 4 Q. Wascomingto a no decisionon thePort's

5 wouldresultin a violationof the statewaterquality 5 projectan optionin yourmind?

6 standards? 6 A. Yes.

7 A. He didn'tput it in thoseterms. 7 Q. TheDepartmentof Ecologyhadtoldthe Port

8 Q. Ingeneralthatiswhathewas saying? 8 inSeptember2000thatit wasgoingto denythe second

9 A. Whathe toldme was thatKevinFitzmatrickin 9 application,isn'tthatright?

I0 hisexpertiseas a waterqualityspecialistandalso i0 A. That'smy understanding.

ii basedon thereviewof KingCountyintermsof where ii Q. Andafterthatwhenyou cameon board,did

12 theStormwaterManagementPlanwas atthattimewas 12 youreceiveanysortof instructionsthatyouwereto

13 thatthatplanwas notadequateat thattimeto give 13 cometo a findingof reasonableassuranceon the Port's

14 thestatereasonableassurancethatwaterquality 14 project?

15 standardswouldnotbe adverselyaffected. 15 A. No.

16 Q. And oneof thereasonsthathe discussedwith 16 Q. Thatyouhad todo whatittookto get to

17 youthattheplanwasn'tadequatewasbecauseexisting 17 reasonableassurance?

18 BMPsoutat theairportwereinadequate? 18 A. No.

19 A. Thatmigh:havebeenan opinionof histhat 19 Q. Nothinglikethat?

20 he expressed.I don'trecall. 20 A. No.

2i Q. Well,did youdo anysortof investigation 21 Q. Whatdidyou relyuponto concludethatyou

22 yourselfto determinetheadequacyof theexistingBMPs 22 had reasonableassuranceor you hadenoughinformat]

23 at theairportwithrespecttowaterquality 23 to maketherecommendationof reasonableassurance

24 management? 24 theAugusti0 certification?

25 A. I spokewithKevinFitzpatrickaboutthe 25 A. Thebaselineforthatweretheissuesthat
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._ wereoutstandingandunresolvedat thetimeEcolog}_ 1 Q. But __twasn't_-_t<_,'_{"=_downin _=....notes,was
2 madethedete_inationthatit could,ot recommend 2 <_

3 approvalon the secondapplicationforthispro!est. 3 A, Sometimesi: was. i believeitwas.
4 Andso at < __na_pointin time,afterI beiie<_e 4 believetheywere.

5 the Portwithdrewratherthanreceivea denial, 5 Q. Wastheoverridinggoalat thosemeetincsto

6 meetingswereheldat Ecology,which=< was nota parry 6 reachconsensuson thetechnicalissuebeince=s_s_a.'__'__='o

7 to, that established a facilitated process to identify 7 A. No.

8 everyissueremainingto be resolvedto gettoa point 8 Q. Itwasn't?

9 whereEcologycouldmakea determinationasto '_"_=_w.e..... 9 A. No.

l0 or not there was reasonable assurance in this _roJect. i0 Q. it was to exchange information, wash': it?

ii Q. Whatwerethoseoutstandingissues? i! A. _-_'_n_ s correct.

12 A. Thoseoutstandingissuesaredocumentedin !2 Q. Andtherewasa discussionof minority_:iews

13 notespreparedby KateSniderof FloydandSnider. 13 whentheywereraised?

!4 There'sa wholelist,andthey'rebrokendownbythe _ _=_ A. Thesewerefacilitatedmee_ings,theywere

15 StormwaterManagementPlan,by Low Flow,by theNatural !5 not negotiations.We didnot --we enteredintothat

16 ResourceMitigationPlan. Therewerenumerousitemized 16 process,my understandingwas,to facilitateclear

17 issuesthatrequiredresolution, i7 com_unication.The roleof Ecologywas to clearly

18 Q. Whoseideawasit of thesefacilitated 18 explainwhatit was lookingfor. Theobligationof the

19 meetings? 19 Portwas toprovideus withinformationandcomeback

20 A. I'mnotsureexactly. 20 withexplanationsof whattheyweredoing.

21 Q. The Portmaidforthefacilitator,did it 2! Ecologyreservedfinaljudgmenton the

22 not? 22 adequacyof thetechnicalpresentationsandverbal

23 A. The Portpaidforthefacilitator. 23 informationthatwe weregivenus untilwe receiveda

24 Q. Andonceyoubecameresponsibleforreviewof 24 finalworkproduct.So we madethefinalcallafterwe

25 thePort'sapplication,youparticipatedineachof 25 gottheworkproductthathadbeendiscussedduring
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1 thosefacilitatedmeetings? 1 thisprocessofwhatit shouldcontain,the issuesit

2 A. I did. 2 shouldaddress--

3 Q. Notesweretakenat thosemeetings? 3 Q. Buttherewere-- as issueswerediscussedin

4 A. Yes. 4 thosefacilitatedmeetings,technicalissueswere

5 Q. Whotookthenotes? 5 resolvedat thosefacilitatedmeetings,wasn'tit?

6 A. Thenotesweretakenby KateSniderandto 6 That'swhy thenotessay "Resolved"?

7 someextentI believeherassistant,RachelMcCrea. 7 A. Theywere._so.ve_in termsof mutual

8 Q. Whatwas thepurposeof thefacilitated 8 agreementandunderstandingof the nextstepsof work

9 meetings? 9 thatshouldtakeplaceafterwe cameto a mutual

I0 A. Thepurposewas to facilitateclear I0 understandingof the scopeandt_e natureof thework.

!i co_unicationbetweenEcologyandthe Portof Seatt!e ii So --

12 regardingwhatit wouldtaketo resolvetheremaining 12 Q. Sowhenthe facilitatedmeetingnotessay

13 issuesrelatedto theproject. 13 "Resolved,"thatmeansthatthattechnicalissuewas

14 Q. To cometo a findingof reasonableassurance? !4 resolvedat thatfacilitatedmeeting,doesn'tit?

!5 A. To cometo a pointwherea determination 15 A. No.

16 couldbemadeas to whethertherewouldbe reasonable 16 Q. Well,why doesit say"Resolved"then?

17 assuranceor not. 17 A. Youhaveto go backtothe introductionto

18 Q. Wall,waita minute.Whentechnicalissues 18 thosemeetingnotesandlookat thepurposeof the
19 werediscussedat the6....._ _ ._..=_==_a_edmeeting,wasn't'h_ 19 meeting.Ecologynevergaveoveritsfinalsayon the

20 objectivetc finda wayto get to reasonableassurance 20 adequacyof a technicalissue-- the finalsayon

21 on thatparticulartechnicalissue? 2i whetherthe Port'sapproachto the issuesthatwe had

22 A. Yes. 22 remainedwithEcology.Whatwe triedto agreeto was a
23 Q. ifa _ _,'m_no....oDin_onwas expressedat those 23 mutualapproach.

24 facilitatedmeetings,whatwouldhappen? 24 Andthe Portwasgivenitsassignmentsto go

25 A. It wasexploredanddiscussed. 25 outanddo theworkand,you know,Okay,we don'tknow
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1 whatyouwantus todo,Ecology.So Ecologytoldthem. 1 2001andthosefacilitatedmeetingscontinued,Eco!oav

2 Andtheysaid,Okay,we'lldothis,but-- sothatwas 2 wascontinuingto reviewtheStormwaterManagemen:Plan

3 whatwemeantfor"Resolved,"thattheyagreedthey 3 thatwassubmittedby thePortin December2000;

4 understoodwhattheyweresupposedtodo andthe}, 4 _o._e_.."_ --_

5 agreedto gooutanddo it. 5 A. That'scorrecz.

6 Q. Well,asi readthroughthosefacilitated 6 Q. And throughthatfacilitatedprocessoverthe

7 meetingnotes,youcantrackthosenotes,andoverthe 7 courseof theeighZmonthsbetweenthetimethatitwas

8 courseofthehistoryof thedifferentmeetingsyousee 8 submittedandthetimethatthe401certificationwas

9 a technicalissuemovingalongwherethere'sa backand 9 issued,Ecologywouldraisevariousissuesrelatedto

I0 forth,Ecologysayingprovideus thisinformation,the !0 itsreviewoftheStormwaterManagementPlan;correct?

ii Portsays,yes,we willprovideyouthatinformation, !i Isthatcorrect?

12 andultimatelythattechnicalissuecomestoa 12 A. That'scorrect.

13 resolutionandthenotessay"Resolved." 13 Q. And thenthatwouldbediscussedat the

14 Andmy questionis,thatissueof whenit 14 facilitatedmeetingandtherewouldbe a resolution

15 says"Resolved,"thatwasresolvedineveryone'smind 15 thenultimatelyofthatissuethatEcologyhadraised?

16 thereat thosetechnicalmeetingsin termsof 16 MR.REAVIS:Letme justobjectto the

17 reasonableassurance,andthatwhenyousayitwasn't 17 questionfirstbecauseI thinkit'svaguecoveringa

18 resolvedandyou'resayingthatEcologyhadthe 18 numberofmeetingsovera periodof months.Andthe

19 ultimatedecision,theultimatedecisionyou'retalking 19 useof --

20 aboutiswhenGordonWhitesignsthe401certification; 20 MR.STOCK:Allyouhaveto sayis it's

21 isn'tthata fairassessment? 21 vague.That'sa properobjection.

22 A. No. 22 Q. (BYMR.STOCK)Go aheadandanswerthe

23 Q. WheredidI go wrong? 23 question.

24 A. Whenweworkedthrougha technicalissue,the 24 A. ! seethatI needtomakea distinction

25 firststepwastocometo a meetingofmindsasto what 25 betweenthemeetingsthatwereheldbetweentheendof
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1 thequestionwas,andthentheytalkedaboutvarious 1 Octoberandtheendof December,andthenewroundof

2 approachestohowitmightberesolvedwhichwereofa 2 technical-- ofmeetingsthatwereheld-- a newround

3 technicalnature.Andthesewerepresentedby thePort 3 ofmeetingsthatwereheldbetweenJanuaryandvery

4 as,okay,we candoA, B or C. Andwewouldsay,okay, 4 lateJuly.

5 we'lldoB andpartof C, forexample. 5 ThefirstroundofmeetingswhichI described

6 In thosemeetingsbetweenOctoberandtheend 6 as arrivingto a conceptualapproachas tohow to

7 of December,whatitwaswasa workassignmentforthe 7 resolvetheissue,thatwasone approach.Andthenthe

8 Portto go outanddo theworkthatwehadagreedto in 8 documentsweresubmittedin December.Basicallythey

9 thesemeetings.Butwe didn'tknowuntiltheywentout 9 startedarrivingon December19thof 2000by the

i0 andtheydidtheworkor didtheanalysisandturnedin i0 truckloadintomy office.

Ii inmid DecembertherevisedStormwaterPlan,the Ii Andweparcelledthemouttobe reviewedby

12 revisedNRMP,theLowFlowReport,whetherornotthat 12 theappropriatestaff,andthosestaffcamebackwith

13 workhadbeenadequatelydone. Sotherewasan !3 comments.Primarilythe commentswerefromour

14 agreementinconcepttoan approach. 14 consultant,KellyWhiting,atKingCounty.Andwe

15 Whenwe gotthematerialsin,theywere 15 identifiedareaswherethePorthadfailedtoliveup

16 reviewedagainandtheyweremeasuredagainstthe 16 totheconceptualagreementanddo theworkthatwe had

17 understandingthatwe hadabouttheapproachthatwe 17 identifiedinthatfirstroundofmeetings.

18 had-- thisconceptualapproach.ThiswasthePort 18 So therewasanotherroundof technical

19 saying,Well,thisiswhatwe coulddo. Theyhadn't 19 meetings,moretechnicalmeetingstoresolvethese

20 yetdonetheworkortheywerein theprocessofdoing 20 issues.Andthenaswe wentthroughthatprocess,

21 theworkortheyhadn'tcompiledthework. Soitwas 2! therewasmoreof anefforttoget anactualwork

22 whenwe actuallygotthefinaldocumentin thatwe as: 22 productinto reviewand signoffon andapprove.

23 downasEcologyto reviewtheadequacyofthat 23 Q. Right,to reachresolutiononthetechnical
24 material. 24 issues?

25 Q. Sure. And astheprocessmovedforwardinto 25 A. To reachresolutionon thetechnicalissues.
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1 Q. So thatwouldultimatelybe approved? 1 Q. So if thePortdidn'tsubmitan__of :he

2 A. That'scorrect. 2 plans,reports,changes,revisionsthatarelaidoutin

3 Q. Ailright,let'stalkabouttheextentof the 3 the401certification,you'retellingme :hatEcoicg3'

4 informationor knowieJgethatEcologyhadwhenit 4 wouldhavereasonableassurance?

5 issuedthe401certificationonAugustI0. 5 A. Yes.

6 YouhadtheStormwaterManagementFiat, 6 Q. Sowhyaskfor:hereoortsthen? isn'tyour

7 December2000;correct? 7 jobdone?

8 A, WhenwemadethedecisiononAugusti0,we 8 A, The 40!processforissuinothecer:ifica:ion

9 hada versionofthestormwaterplanconsistingof 9 is onewherewe donotnegotiatein advancewiththe

i0 replacementpageswhichreflectedtheresolutionof the 10 applicantoranyotherpartywhatthetermsand

i! technicalissuesthatwe hadworkedonduringthe ii conditionsofthe401are,sotheremaybe areaswhere

i2 precedingmonths, i2 we requireadditionsto a oarticu!arreportor

13 Q. Youhada NaturalResourcesMitigationPlan; i3 clarifications.
!4 correct? i4 Inthe caseof theNaturalResource

15 A. That'scorrect. 15 MitigationPlan,therewerenumerous--basically

16 Q. Andwhatversiondidyourelyupontoissue 16 non-substantivetechnicalissuesthatneededto be

17 the401certificationonAugusti0? i7 corrected.Thereweresmallerrorson locationof root
18 A. ThatwouldhavebeenI believetheonethat !8 wadsandhowitwasconnectedtothe streambankanda

19 camein intheendofDecember2000withsome !9 iotof littlethingsiikethatwherewe wantto seea

20 additionalchangesthatweremadeintheinterimto the 20 finaloianthatincorporatesthosechanges.

2i AuburnGradingPlan.Andthereweresomeother 2! Q. Well,let'snot focusonthelittlechanges.

22 adjustmentsthatweremadeduringthatprocess,butit 22 i'mtalkingaboutthesignificantchanges,whetherit's

23 wasprimarilytheDecember2000versionoftheNRMP. 23 intheLowFlowAnalysis,StormwaterManagementPlan,

24 Q. Padyouhad a LowF!owAnalysis? 24 detailsrelatingtoplanstomonitorcontaminationin

25 A. Andwe hada revisedLowFlowAnalysis. 25 thefill. isn'tthatinformationnecessaryforEcology
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1 Q. Whenyousay"revised,"you'retalkingabout 1 tohavereasonableassurance?

2 therevisionsat theendof July2001;correct? 2 A. It'sverycommonin 401certificationsto

3 A. That'scorrect. 3 requiresubsequentmonitoringplanstobe submitted.

4 Q. Anythingelsethatyourelieduponto issue 4 Q. Ms.Kenny,i don'tmeanto interruptyou,but

5 the401certification? 5 my questionissimple.Ecologyneedsthatadditional

6 A. We hadthePreferredPathwaysAnalysisthat 6 informationspecifiedinthe40icertificationto have

7 waspreparedby thePortandreviewedby ChAngPiWang. 7 reasonableassurance,isn'tthatright?

8 We hadcompletedouracceptablefil!criteria,i 8 MR.REAVIS:Objection;vague.

9 believethosewerethemajorpiecesinplaceat that 9 A. I don'tbelieveso.

i0 time. i0 Q. (BYMR.STOCK)Well,thenwhy isit included

Ii Q. Andbaseduponthatbodyofknowledgefrom Ii inthe401certification?Why isn'tit includedina

12 thosereports,revisedorotherwise,youmadethe 12 letterfromyouto Ms.meavittor fromanyoneat the

13 recommendationthatEcologyhadreasonableassurance !3 Departmentof EcologytothePort?

14 thatwaterqualitystandardswouldnotbe violatedby 14 A. Becausethe 40!certificationisthetool

!5 thisproject;isthatright? i5 thatwe normallyuseto ensurethatwe do eventually

16 A. That'scorrect, i6 closeallof thegapsonanypermitdecisionthatwe

17 Q. Why,then,doestheAugusti0certification !7 make.

18 askforadditionalreportsfromthePort? 18 Q. Thatadditionalinformationis a critical

!9 A. It'snotuncommonin a 401certificationto 19 partofthe401certification,isn'tit?

20 askforrevisionsto reports=o incorsoratechanges 20 A. Yesandno.

21 thatwe'verequiredinthe401. 21 Q. Thereare statementsinthat401

22 Q. Are thereports,revisions,changesthan 22 certificationthatsaysEcologyhastherightto revoke

23 you'veaskedthePortto providenecessaryforyoutc 23 thecertificationifthePortdoesn'tprovidethe

24 cometo reasonableassurance? 24 additionalinformation,isn'tthatright?
25 A. No. 25 A. That'scorrect.
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I Q. And thereasonthosestatementsare in the ! A. The firstapplication?

2 401certificationisbecausethe informationis needed 2 Q. Right.

3 to getto reasonableassurance? 3 A. No.

4 MR. REAVIS:Objection;vague. 4 Q. Andyoudidn'treviewthatat anytime;is

5 A. The reasontheadditionalinformationis 5 :hatright?

6 neededis to providethe completeand fullpictureof 6 A. No.

7 whatmonitoringplansarerequired,additional 7 Q. Youdidn'treviewit?

8 informationthatdoesn'tdetractfromour unders:anding 8 A. i didnot reviewthatfile.

9 of theprojectorour abilityto determinethatthose 9 Q. And youdidn'treceivethe fiierelatingto

i0 impactscanbe fullymitigated, i0 :hesecondapplication;is thatright?

ii Q. (BYMR. STOCK)The reasonwhy theDepartment ii A. No, I did not.

12 of Ecologyhas reservedits rightto revokethe !2 Q. And youdidn'treviewthatfileeither?

13 certificationifthe Portdoesn'tprovidethe !3 A. No, I didn't.

14 additionalinformationis becauseEcologyneedsthat 14 Q. WhatyoureceivedfromMr. Lusterwas what

15 informationtohavereasonableassurance,isn'tthat i5 wason hisdeskandon his floor?

16 true? i6 A. That'scorrect.

17 A. It'sa partof thepictureof what !7 Q. Wasthereanythingelsethatyoureceived?

18 constitutesreasonableassurance. !8 A. No.

19 Q. That'sright,it'sa partof thereasonable 19 Q. Whatwas thegeneralnatureof thematerial

20 assurance.Agreed? 20 thatwason hisdeskand floor?

21 A. I agree. 21 A. Therewerereports,theAugust2000version

22 MR. STOCK:Whydon'twe takeour lunch 22 of theNaturalResourceMitigationPlan,earlier

23 break. 23 versionsof the stormwaterplan,variousreports

24 (Depositionrecessedat !2 noon,to be 24 relatedto theprojectpreparedby the Port,notesof

25 reconvenedat i:00p.m..) 25 earliermeetings,e-maiis. m
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1 AFTERNOONSESSION 1 Q. Did itmatterto youwhatwassubmittedby

2 i:00P.M. 2 thePortin supportof its firstapplication?

3 --oOo-- 3 A. No.

4 4 Q. Did itmatterto youwhatwassubmittedby

5 CO, lAnCINGED/_INATION 5 thePortin supportof itssecondapplication?

6 6 A. No.

7 BY MR.STOCK: 7 Q. Ifshe Pot=referredto an analysis,planor

8 Q. At thetimethatyoubecamethepermit 8 retortthatithad submittedin supportof itsfirstor

9 coordinatorfortheairportcaseandthe filewas 9 secondapplication,didyou go backand reviewwhatthe

I0 transferredoverfromTomLuster,did youreceivefrom I0 Portwas relyingupon?

ii his officeallof thefilesrelatedto theproject? Ii A. Sometimes.

12 A. Thereare-- no. 12 Q. Inwhatinstanceswouldyoudo that?

13 Q. Didyou receiveanyfilesfromhisoffice? 13 A. I don'trecall.

14 A. Yes. !4 (DepositionExhibitNo. 70 wasmarkedfor

15 Q. Whatdid youreceiveandwhatdidn'tyou 15 identification.)

16 receive? i6 Q. (BYMR.STOCK)Ms. Kenny,do you recognize

17 A. Whati didnot receivewerethe files !7 Exhibit70 asan e-mailexchangethatyouhad with

18 relatingto the firstapplicationandto thesecond 18 AndreaGradin thisofficein the lateMay/earlyJune

19 application.TheothermaterialthatI receivedwas 19 timeframe?

20 thematerialthathe had inhisofficepiledon his 20 A. Letme takea momentto reviewit,please.

21 deskandon his floor,andhe putit intotwoboxesand 21 (Witnessreadingdocument).I recallthise-mail

22 broughtthatup here. So thatwasa combinationof 22 exchange.

23 reportsandnotesandvarioussundryitems. 23 Q. And at thebottomof the firstpage,Ms. Grau

24 Q. So youdidn'treceivethe filerelatingto 24 is askingfora copyof the1999reportentitledWater

25 the Port'sfirstapplicationfiledbackin !997or '98? 25 EffectsRatioScreeningStudyof Sea-Tacpreparedby
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1 Parametrix;is thatright? ! draftcop}'of thecertification.Afterthe _er:

2 A. That'scorrect. 2 receivedtheircertification,theycamebas_::c us and

3 Q. Andat the endofMay you'retellingMs.Grad ._ had someareaswherethe},had someconcerns"_=_-_.:_._the

4 thatthatmay be inMr. Luster'sfilesinLace}';is 4 languagein thecertificationwouldbe ooeraticnai!v

5 thatright? 5 difficultforthemno complywith.

6 A. That'swhat'swrittenthere. 6 Q. Whatdoesitmatterthatthere'siancuaoein

7 Q. And youtoldMs.Gradin themeantimethat 7 a 401certificationthattheapplicantor the oroJect

8 shemay wishtoobtainthedocumentfromtheBorn;is 9 proponentfindsoperationallydifficultto complywith?

9 thatright? 9 A. Well,my traininginconditionsandmy
i0 A. That'swhatthee-mailsays. i0 understandingof conditionsis thatthereneedstobe a

" ' _ to the imoact,and:herealsoneedsto be theii Q. And that'swhatyou saidnoMs. _raa; =i nexus .

12 correct? 12 abilityof theapplicantto be ableto pe._o:_:_:_ _=_._

13 A. That'scorrect. !3 conditionor fulfillthetermsof thecondition.

14 Q. And priortothisdate,youhadnotreviewed i4 Q. Andon Auausti0whenEcologyissuedthe40_
_e....lca_.on,It believedthatthe conditionsin toe15 thatdocument;is _-_=_right? 15 _ _-_ _{
_er_=:_c=_1onandhowthoseconditionswereto be!6 A. Yes. 16 _ ":=_"_'

17 Q. Didyoupriorto issuingtheAugusti040! i7 imnlementedwasnecessaryforreasonableassurance?

18 certificationtryto beas carefulasyou couldin !8 A. That'scorrect.
.o_ disagreed19 reviewingthe informationyouthoughtyou neededto 19 Q. Howwerevouinformedthatthem _+

20 reviewtorecommendissuanceof theAugustI0 20 withsomeof theprovisionsintheAugusti0 401

21 certification? 2! certification?

22 A. Yes. 22 A. Abouttwoweeksafterthepermitwas issued

23 Q. Didyou trytobe as completeasoossib!ein 23 afterI hadcomebackfroma shortvacation,the Port

24 draftingtheAugusti0 certification? 24 askedfora meetingwithme to discussthepermit.

25 A. Yes. 25 Q. Didn'tGordonWhitecallyou at homeand tell
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I Q. Didyou tryno be asaccurateas possiblein I youaboutthemeeting?

2 draftingthe 401certification? 2 A. Whatmeeting?
3 A. Yes. 3 Q. WiththePort,thatthePortwasproposingto

4 Q. itwas importantto youthatthat40! 4 discussthe 401certification?

5 certificationbe comnieteandaccuratewhenitwas 5 A. i don'trecallthatGordonWhitehad anything

6 issuedon August!0? 6 to do withsettingup thatmeeting.

7 A. That'scorrect. 7 Q. We!i,maybeitwas RayHellwig.You gota

8 Q. Didyougiveit consideredthoughtas to 8 callathomeabouttheproposedmeetingthatthePort

9 whetherit wasready<o be issuedon August!07 9 waswantingto setup,didn'tyou?
i0 A. Yes. I0 A. I don'trecallgettinga callat home.

ii Q. Youultimately,"you"beingEcology, ii Q. Howdidyouhearaboutthemeetingthatthe

12 ultimatelyissuedthatcertificationon Augusti@;is !2 Portwanted?

13 thatright? 13 A. It mayhavebeenthrougha voicemailor in

14 A. That'scorrect. 14 person.I don'trecall.

15 Q. Youultimatelyissuedan amended 15 Q. Sowhathappened?

16 certificationon Septemer21;is thatright? 16 A. We had a meeting.

17 A. That'scorrect. 17 Q. Whowasat themeeting?

18 Q. And youdidthatbecausetherewerechanges 18 A. ! believethatElizabethmeavittwaspresent

19 thatyoudecidedneededto be made? 19 at themeeting,MichaelCheyne,JoanMarchiorofromthe

20 A. That'scorrect. 20 AttorneyGeneral'soffice,i believethatwas all.

21 Q. Whatledupto yourdecisionto issuean 21 Q. Who fromEcology?

22 amendedcertificationgiventhecarefulreviewyou had 22 A. Myself.

_ _=_=nn_ 23 Q. Anyoneelse?23 giventheAugustio ..........=_..

24 A. As I statedearlierinthisdeposition,it's 24 A. I don'trecall.

25 notEcology'spracticetoprovidetheapplicantwitha 25 Q. Whathappenedat themeeting?
DIANE MILLS, CCR, RMR, CRR

AR 028723 (206} 622-6875 * dmills@yomreporting.com Page 93 to Page 96



ANN KENNY; December 20, 2001

97 99

1 A. We satdownandlistenedto thePortgo 1 applicanthascomebackand askedyouto make

2 throughthe permitandprovideus withtheirccncerns 2 substantivechangeszc the 401certification?

3 aboutvariousconditionsin thepermit. 3 A. That'scorrect.

4 Q. Who didthe:alkingforthe Port? 4 Q. So didn'titstrikeyouas unusualthe:the

5 A. I believebothElizabethLeavittandMichael 5 Pcr:wascomingbackto younow andaskingforthese

6 Cheynespoke. 6 changesto thecertification?

7 Q. Dideitheroneof themtakethe lead? 7 A. Not at all.

8 A. i don'trecall. 8 Q. Wereyouexpectingthat?

9 Q. So whatdidthePorttellyouon the changes 9 A. I wasn'tsurprised.

I0 thatit wantedto makero the401certification? 1O Q. Wereyouexpectingit?

ii A. We firstwentthroughvariousconditions,and i! A. i didn'tknowwhatto expectafterI issued

12 theyaskedquestionsaboutthemeaningor the intentof !2 <hepermit.

13 the condition,and I triedto providethemwithmy 13 Q. Well,baseduponyourpriorexperience,were

14 understandingofwhatI intendedinthatcondition, i4 you expectingthePortto callyou andask forchanges?

15 Thesecondareaof concernweremorespecific 15 A. As I said,I wasn'tsurprisedby the request

16 conditionswhere<heyexpressedsomeconcernthatit 16 becauseof the complexityand the lengthof thepermit

17 mightbe difficultor burdensomeforthemto comply 17 andthe factthattheapplicantdidnothavean

18 withthetermsof thecondition. 18 opportunityto reviewor provideanyinputintothat

19 Q. If a termis neededfor-- or a conditionis 19 permit.

20 neededforreasonableassurance,doesitmatterwhether 20 Q. Wasn'tthatwhatthe facilitatedmeetings

21 theprojectproponentisgoingtofinditdifficultto 21 werefor?

22 complywiththeprovision? 22 A. No.

23 A. No. 23 Q. The PortthroughthosefaciliEatedmeetings

24 Q. Thatdoesn'tchangetheneedforthe 24 hada goodideawhatthe conditionsweregoingto be in

25 conditionforpurposesof reasonableassurance,does 25 the401certificationbeforeit was issued;isn'tthat
u
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1 it? 1 a fairstatement?

2 A. No. Theremaybe differentwaysthatthe 2 A. It is not.

3 conditioncanbe writtento stillprovidereasonable 3 Q. Areyousayingthatthe Portdidn'thaveany

4 assurancewhilemeetingtheoperationalconcernsof an 4 ideawhattheconditionsweregoingto be?

5 applicant. 5 A. Theyhadan ideawhatsomeof the conditions

6 Q. Did itconcernyou<hatthe Portwasasking 6 wouldbe. Theydidnot haveany ideaabouta large

7 you tomakechangesto thecertificationthathad just 7 numberof the specificsof the conditionsastheywere

8 beenissued? 8 put intothe401 certification.

9 A. No. 9 Q. Didyouat any timeshareanydraftof any

I0 Q. Hadyouon any otheroccasionaftera i0 pornionof the 401certificationthatwasultimately

II certification,a 401certificationthatyouhadwritten ii issuedwithanyonefromthe Portpriorto issuanceof

12 hadbeensen<outby Ecology,metwiththeproject 12 the 401certification?

13 proponentand subsequentlymadechangestothe 13 A. No.

14 certification? 14 Q. No sectionor sentencefromthe certification

15 A. Therewereoneor twotimeswhereI made 15 wassharedwiththe Portpriorto issuance?

16 revisionsto a certificationinresponseto a phone 16 A. No.

17 callfroman applicant. 17 Q. Didyoupersonallydiscussoverthetelephone

18 Q. And whatwas thatregarding? 18 or inmeetingswithanyonefromthe Portwhatsomeof

19 A. The changeswereregardingtimelinesfor 19 theconditionsweregoingto be priorto issuanceof
¢ 9

20 submittalof as-builtre/or_s_" as a .Dartof the 20 theAugustI0 certi=ication.

2i mitigationplanreauirements. 21 A. Earlyin thefacilitatedprocesstherewas

22 Q. So otherthanthosetelephonecallsfroman 22 somediscussionpriorto my involvementof whatsome

23 applicantwheretheyask yougo changethe submittal 23 conditionsmightbe,andthenat somepointin the

24 timelineforas-builtdrawings,there'sneverbeena 24 facilitatedprocessnotlongafterI got involved,we

25 401certificationthatyou'vewrittenwherean 25 said,Waita minute,we'renot herenegotiating
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1 conditions.Anythingthatis discussedas a possible ! numerousfacetsto it,so theremay havebeen:imes

2 conditionis beingdiscussedin a "whatif"context 2 wherethePortgaveusma:eria!thatmetpar<of cur

3 only. We'renotmakinganypromisesor com_i:men=s 3 needsbutdidn'tmeetthewholeneed,andwe wouldha<_e

4 thatwe willor willnotdo anything. 4 to gobackto themanaask forthatmissingor

5 Andif youcouldrepeatthe questionand i 5 additionalpieceof information.

6 can recall-- 6 Q. Whatstandsoutin yourmindas :o an area

7 Q. Whereyouweregoing? Sure,that'sfine. 7 whereyouhadto go backto thePortandask for

8 (Reporterreadbackas requested.) 8 additionalinformation?

9 A. Absolutelynot. 9 A. One areathatis welldocumentedis the

I0 Q. (BYMR.STOCK) Butit wasdiscussedin these iC stormwaterplanthatwas submittedin Decemberof 2000.

ii facilitatedmeetings? !! Q. nn_hi_gelse?

12 A. Onceor twice. !2 A. The lowflowplanthatwas an anah'sisthat

13 Q. Whatconditions? i3 was submittedin Decemerof 2000.

14 A. i don'trecallspecificconditions. 14 Q. Anythingelse?

15 Q. Well,ingeneralweretheyonwetlands, 15 A. Notthati can thinkof at:he momen:.

16 stormwater,lowflow,contamination? 16 Q. By thetimethatthisJuly29draft

17 A. Probablyregardinganyof theabove. 17 certificationhadbeenwrittenby you,hadthePort

18 Q. Ingeneralcanyou recallwhichones? 18 providedyouwithal!of the informationthatyouhad

19 A. No. 19 requested?

20 (DepositionExhibitNo. 7!wasmarkedfor 20 A. ! don'trecall.

21 identification.] 2! Q. Was thereanythingin thisdraft

22 Q. (BYMR. STOCK)You'vebeenhandedExhibit 22 certificationthataskedthePortto providethe

23 71. Pleaseidentifywhatit is. 23 informationthatyouhadalreadyaskedthePortto

24 A. Thisappearsto be thefirstdraftof the 40! 24 providethatinformation?And lookthroughit if you

25 certificationthatI prepared. 25 needto.
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1 Q. Whyare yousendingit to thepeoplethatyou i A. Therewouldhavebeennothingin thisdraft
2 did? 2 certificationthatwouldhavebeena communicationto

3 A. I'msendingit tothepeoplethatI did 3 thePort.

4 becausetheyarepeoplewho wereon the 40ireview 4 Q. That'snotmy question.My questionis,if

5 team,and I wantedthemto lookat itand provideme 5 you readthroughthatdraftcertification,isthereany

6 withanycommentsrhattheymighthaveon thepermit. 6 informationin thatdraftcertificationwhichyouare

7 Q. At thispointon Juiy29,hada consensus 7 requiringthe Portto providedowntheroadthatyou

8 beenreachecthatEcologyhadreasonableassuranceGo 8 had alreadyaskedthePortto provideyouthat

9 go aheadandissuethecertificate? 9 information?

I0 A. By andlarge. I0 A. Theremay havebeensomecomponentswherethe

ii Q. Whatdo youmean? ii Porthadnotcompletelyprovidedus withthe

12 A. Thereappearedto havebeensomeworkoroduct 12 informationthatwe had requestedwhereI put in a

13 thatwas stilloutstandingfromthePortthathadnot 13 conditionthatwouldrequireor compelthe submittalof

14 comein,butit wasexpectedto arrive. !4 <he finalpiecesof thatinformation.

15 Q. In generaloverthetimethatyoureviewed 15 Q. Right,that'smy understanding.AndwhatI'm

16 theapplication,how didyoufindthe Port's 16 wantingto knowis,whatcomponents,whatinformation

17 responsivenessto Ecology'srequestforadditional 17 did youneedfromthe Port?
18 information? i8 MR.REAVIS:Thisis as of thedateof this

19 A. I foundthatthePorttriedveryhardtc 19 document?

20 provideuswiththe informationthatwe reauired. 20 MR. STOCK:Sure. Or actually,it doesn't

2! Q. And do youbelievethePortwasas thorough 21 matEerwhetherit'sthisdocumentor theAugusti0

22 as possiblein providingthatinformationto you? 22 certificationthatwasultimatelysigned.

23 A. Forthemostparttheywere. 23 Q. (BYMR.STOCK) Whatinformationhad you

24 Q. Whatdo youmean"forthemostpart"? 24 askedthe Porttoprovideto youbeforethe

25 A. Thisis a verylargeandcomplexprojectwizh 25 certificationwas issuedthatthatrequestis included
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1 inthe certification? 1 theyhad submittedthatwe didn'tagreewithor didn't

2 A. That'sbestaddressedby lookingdirectlyat 2 believewasadequateandwe didn'tacceptit and

3 theAugusti0 certification,becausetherewere 3 requireda differentsetof informationora differer-

4 probably--therewasa longtimeintermsof timeline 4 approachto be submittedto us.

5 betweenwhateverdatethisis,July29th,andthetime 5 Q. Okay,gobackto Exhibit71,yourdraft

6 it actuallywentoutthedooronAugust10th. 6 certification.Youre-mailto the401 reviewers,your

7 Q. Do yourecallreceivinginformationfromthe 7 secondsentencesays,"itis stillveryroughbut given

8 PortbetweenJuly29 andAugusti0? 8 thetimeconstraintsaheadof us i wantto getthisto

9 A. I mayhave. 9 youso thatyoucan startlookingitoverandprovide

I0 Q. Do yourecallreceivingit? i0 me withfeedback."

ii A. Not specifically. Ii Whattimeconstraintsareyou referringto in

12 Q. Okay,you'vegottheAugusti0certification 12 thatsentence?

13 in frontof youwhichisExhibit2. Isthere !3 A. Thiswasthe commitmentthathadbeenpassed

14 informationthatyouhadrequestedfromthePortthat 14 on or theestimateof timethathadbeenpassedon

15 you hadnot receivedandso you includedit in the 15 throughtheuppermanagementto the governor'soffice

16 Augusti0 certification,therequest? 16 thatthecertificationwouldbe readyfor release

17 A. I cango throughthisitemby item. 17 sometimein earlyAugust.

18 Q. If that'swhatyou needto do,go ahead. 18 Q. Didyou considerthatto be a time

19 A. On Page2. 19 constraint?

20 Q. Of thecoverletter? 20 A. Itwas a targetthatwe wereshootingfor.

21 A. No, of thebodyofthe certification.And 21 Q. But youusedthewords"timeconstraint"

22 thisis goingto be kindof maybeconfusing,buton 22 here. Youviewedit as a timeconstraint.

23 ItemA2, Instream/ShorelineWorkMonitoringPlan,that 23 A. I viewedthatas a goalthatI was committed

24 is somethingwherewe had notremuestedinformationbut 24 to tryingto reach.

25 we wererequiringit as a conditionofthe 25 Q. Thatwas a goalthatwasestablishedby upper
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1 certification. 1 managementgivendirectionfromthegovernor'soffice:

2 That'sa verybroadquestion.Maybeif you 2 MS. MARCHIORO:Objection.Mischaracterizes

3 brokeit downintosmallersegments. 3 tesrimonyof thewitness.

4 Q. Well,I reallycan't.WhatI needfromyou 4 A. Itwas a goalthatI feltI couldmeet. If I

5 is an answerto my question,whethertherewasany 5 workedlongand hardand rigorouslyto getthe job

6 informationthatyouhad askedthe Portforpriorto 6 done,it couldbe met.

7 the 401certificationon Augusti0 thatyouhadnot 7 Q. (BYMR. STOCK) So on thatbasisyouviewed
8 receivedfromthe Port. 8 thatas a timeconstraint?

9 A. (Witnessreviewingdocument.)No. 9 A. Yes.

i0 Q. It'syourbeliefthatallof the information !0 Q. Becauseof thetimeconstraint,did that

ii thatyouhad requestedfromthe Portyoureceived ii affectthe qualityof yourwork?

12 beforeyou issuedthe certificationonAugusti0? 12 A. I don'tbelieveso.

13 A. That'scorrect. 13 Q. Again,youtriedto be as accurateas

14 Q. Havingnow lookedthroughthecertification, 14 possiblewhenyouissuedthatAugusti0 certification;

15 isthatstillyouranswer? 15 isthatright?

16 A. Therearepartsof thecertificationwhereI 16 A. I did.

17 requiredadditionalinformationthatrelatedto various 17 Q. Allright,let'slookat the September21

18 partsof theprojectthatwe hadnotdiscussedin 18 certificationwhichis Exhibiti.

19 advancewiththePort,so therewasno failureontheir 19 Priorto issuingtheSepte_er21

20 partto submitus thatinformation.Forexample,we 20 certification,wastherediscussionwithinEcologyas

21 requiredadditionalwetlandmitigationfortemporary 21 to the implicationsforissuingan amendmentto the

22 impacts,and theywererequiredto submita conceptual 22 certificationthatwas issuedon August10th?

23 planforthatmitigationwithina certainamountof 23 A. Whatdo youmeanby "implications"?

24 timeafterissuanceof thepermit. 24 Q. Well,whetherit couldbe done.

25 Thereweresomethingsaboutinformationthat 25 A. Yes.
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1 Q. Tellme aboutthosediscussions. 1 projectsidentifiedin thePort'sMasterPlanUpdate
2 A. Therewerediscussionsaboutthebest 2 T_.<-..../.ovemen_s.Someof _ho..projectss_re_':"*-._,intact.

3 aporoachto use formakinganysubseauentchanaesthat _ wetlandsandhaveimp!ica<ionsforwater_-_-,,

4 we wantedtomaketo thecertificationafterissuance a. othersof thoseprojectshavenodirect_..e.=__o:......_

5 of theoriginalcertificationonAugust10th. 5 an}':hingthatEcologywouldbe regulatingdirecti_;as a

6 Q. Wastherediscussionaboutthe impactto the 6 resultof thisappiica:ion.

7 reasonableassurancefinding? 7 Q. Well,thatanswerdoesn'thelpme. I need

8 A. Yes. _< yourunderstandingof wha:"related_m.o_e_s__" " is,and

9 Q. Andwhatwassaidinthatregard? 9 whatI hearfromyou,andtel!me if <'_ _ bu_: ,L_wronc,

I0 A. Thedeterminationwas_hatthechangeswould I0 you'retellingme that"relatedprojects"meansany

II nothavean impacton ourassessmentthattherewas ii relatedprojectintheMasterPlanU_date=hatdirectly

12 reasonableassuranceregardingthiscertification. 12 impactswetlandsor affectswaterquality?

d_erm.na_ion. !3 's13 Q. Whomadethat _ _ *' _ A. That my interpretationof that.

14 A. i madethatdeterminationinconsultation 14 _._Couldn'ttha_be saidaboutan},_o.s_"'"'_on

i5 withtheteammembersthatwereinvolvedin the i5 projectundertheMasterPlanUpdate?
16 _ -_project, i6 A. No. Notallprojec=simpact,directlyimoact

17 Q. Didyoudiscuss{_' . _ ' '"w_n anyonewhetherthere i7 wetlands.Allprojects,if theyaremulit,willhave

18 wouldbe a muestionas to whetherEcologyhad 18 ootentiaiforstormwater,andthe szormwaterplanwas

19 reasonableassuranceon Augusti0if youproceededto !9 comprehensive,to theentirealrpo._'_ facility.

20 issuean amendedcertificationon September21? 20 Q. Itcoversail of theMasterPlanUpdate?
21 A. Not thatI recall. 21 A. ! believeso.

22 Q. Didthatthoughtcrossyourmind? 22 Q. The referencein the "Re"lineandalsounder

23 A. No. 23 theOrderrefersto Miller,Walkerand DesMoires

24 Q. Takea lookat thecoverletterfor=he 24 Creek.Whatis thereasonthatit refersto those

.... eKs.25 September2i certiricatlon.Didyouwritethe c_. "<= ' _

ii0 112

! letter? i A. Thosewerethewaterbodiesthatwere

2 A. Thiscoverletterisbasicallyboilerplate 2 identifiedwheretherewas likelytobe impactfromthe

3 coverletterthat! adaptedto reflectthata revised 3 project.

4 certificationwasbeingissuedandthatwe were 4 Q. Gil!iamCreekis alsoimpactedby the

5 rescindingtheoriginalcertificationandreplacingit 5 project,isn'tit?
6 withthisamendedcertification.So I didauthorit. 6 A. We lookedan GilliamCreekin reviewof the

7 Q. That'swhatyourinitialsmeanon thesecond , s_ormwa_e_plananddeterminedthatthereweren'tany

8 pageabovetheenclosureline,"GW:AK"? 8 directimpactsor likelihoodof impactto thatstream

9 A. That'scorrect. 9 fromtheoneprojecti believethatwas locatedinthat

i0 Q. YouweredraftingthisforGordonWhite's I0 areaadjacentto GilliamCreek.

ii signature;is thatright? ii Q. Andwhatprojectwasthat?

i2 A. That'scorrect. 12 A. I'mnot certain,but I believeitwas

13 Q. In the "Re"lineon the firstpageof the 13 relocationof a watertower.

14 coverletterandalsointhedescriptivelanguageof 14 Q. So otherthanthat _ 'p_o]ec_,Ecologymadethe

15 theOrderitselfin theupperright-handcorner,it 15 determinationthattherewas no impactto GilliamCreek
16 refersto'..... __onstru_on of a ThirdRunwayan_related 16 fromanyMasterPlanUpdateproject?

17 projects." 17 A. Yes,forthepurposesof the401water

18 Whatdoes"relatedprojects"mean? 18 qualitycertification.

19 A. Thoseareprojectsassociatedwith-- strike 19 Q. In thesecondto the lastparagraphon the

20 that. 20 firstpageof yourcoverletteryou statethework

21 It refersto theprojectsidentifiedinthe 21 autnorizeaby thiscertificationis limitedto thework

22 Port'sJARPAwhereEcologyhasjurisdiction. 22 describedinthe JARPA,theCorps'PublicNotice,and

23 Q. Doesn'tm_c_.%y_1_. havejurisdictionoveraiiof 23 <heo!ans,submittedby the Portto Ecologyfor review

24 theprojectsidentifiedin theF_RmA_..... 24 andw_:_en-_"aporovai..

25 A. TheJARPAreferenceda wholesuiteof 25 Whatdid youmeanwhenyou saidtheplans
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1 submittedby thePortto Ecologyforreviewandwritten i a wholedifferentusethanoriginallyscomedinshe

2 approval? 2 originalE!Sand themitigationwe hada!read<_

3 A. It wouldbe thewholesuiteof plansthe:we 2 designed,we wouldhaveto lookat tha=and seeif i_

4 had receivedpriorto issuanceof thepemit, which 4 stillfi:withintheoriginalscopeandpurposeof t!

5 includedthe completedandapprovedstormwaterplan, 5 project.

6 the lowflowpian,theNaturalResourceMitigation 6 Q. (BYMR.STOCK) So that'san exampleof a

7 Plan,and thenanyplansthatwe identifiedinthis 7 changeinpurpose;right?

8 certificationfor latersubmittalandapproval. 8 A. That'san example.

9 Q. Doesthatphraseexpandthescopebeyondthe 9 Q. Thatwouldresultina revocationof the401

i0 JARPAor the Corps'publicnotice? i0 cer:ificate?
ii A. No. ii A. ifthatweretocomebeforeme as a proposal

12 Q. So isthatphraseredundant? 12 by thePort,theywantedto convertthatnew third

13 A. Itmaybe redundant,butit,again,states 13 runwayintoa golfcourse,thenwe wouldrevokethis

14 thescopeof thecertification, i4 permit.

15 Q. That'swhatI needto know,whetherthose 15 Q. So why areyousmilingaboutthat?

16 planssubmittedexpandedtheworkauthorizedotherthan 16 A. i don'tthinkthatit'slikelythatthePort

17 what'sin theJARPAor thepublicnotice. 17 is goingto turna facilitythathasn'tevenbeenbuilt

18 A. No. Thoseplanswerealldirectlyrelatedto 18 yetintoa golfcourse.

!9 workspecificallyidentifiedin theJARPA. 19 Q. I don'teither.

20 Q. The lastparagraphon thatpageyousaythat 20 A. It'san absurdexample.

21 thecertificationshallbe withdrawn"iftheprojectis 21 Q. So canyou giveme a lessabsurdexampleof

22 revisedin sucha mannerorpurposethattheCorpsor 22 whatchangeinmanneror purposewouldresultin a

23 Ecologydeterminestherevisedprojectmustobtainnew 23 revocationof the40!certification?

24 authorizationandpublicnotice." 24 A. I can'tsayat thispointin time.
25 You wrotethatsentence? 25 Q. Youdon'tknow?
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1 A. I be=_e_e_{• that'spartof theboi!ermlate ! A. [ don'tknow.

2 that'sinmostof ourpermits. 2 Q. ButEcologyreservesthatright?

3 Q. And whydid youincludeit in thispermit? 3 A. That'scorrect.

4 A. Seemsreasonable. 4 Q. Whatif theStormwaterManagementPlan

5 Q. Why didyou includeit? 5 changes?

6 A. Therewasno reasonnotto includeit. 6 A. We haveestablishedin thiscertification

7 Q. Whatdoesitmean? 7 thattheStormwaterManagementPlanas it'sapproved

8 A. Itmeanstha:ifthereis a substantial 8 nowwillserveas thebasis. Theremaybe changesmade

9 revisionin Ecology'sdeterminationor theCorps' 9 to theStormwaterManagementPlaninthe futureas a

I0 determinationfromthe originalscopeandpurposeof i0 resultof changesto theNPDESpermit,but it'sour

ii the project,thatthispermitwouldnotbe validifwe ii intentthatit serveas a baseline.
12 makethatdetermination. 12 Q. Whattypeof changeinthe Stormwater

13 Q. Whatmanneror purpose-- strikethat. 13 ManagementPlanwouldresultin Ecologyrequiringthe

14 Inwhatwaywouldtheprojectneedtobe 14 Portto seeknewauthorization?

15 revisedinitsmannerorpurposeforEcologyto revoke 15 A. I can'tspeculateon thatat thispointin

16 thecertificationand requirethePorttoobtainnew 16 time.

17 authorization? 17 Q. Whatabouta changeto a regionaldetention

18 MS.MARCHIORO:Objection;callsfor 18 facility?

19 speculation, i9 A. Thereare provisionsin thiscertification

20 A. Thatis my answer.Thatwouldbe 20 thatwouldallowfora regionaldetentionfacility.

21 speculative.I willgiveyouan example. 21 Q. Really?Pointit outto me. Page26?

22 Ifthe Portwantedtoturnthethirdrunway 22 A. Page26, smallletterD. "Nothingin this

23 intoa golfcourseandwereto --yeah,let'ssaya 23 Ordershallbe deemedto prohibitcontinued

24 golfcourse,andthatnewimpervioussurfacewasto 24 participationby thePortin planningeffortsto

25 becometurfand theywereto be applyingpesticidesand 25 establishregionaldetentionfacilitiesforDesMoines
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1 or MillerCreek." i short-termwater _"_"q_a±=_ymodificationw'ou!dbe

2 Q. Youagreethisdoesn'tallowthePortto 2 appropriate.

3 changetheStormwaterManagementPlanto a regional 3 Q. Whatdid youtakehim tomeanby tha=?

4 detentionfacility-basedStormwaterManagementPian 4 A. What[ tookhim tomeanby thatwaswha:he

5 withoutseekingauthorization?Thatwouldtakean 5 toldme, wasthatthewaterqualityregulationsare

6 amendmentto thisOrder,wouldn'tit? 6 writtenin sucha mannerwheretheyshouldbe ableto

7 A. That'scorrect. 7 constructtheirprojectwithoutrequiringa suspension

8 Q. And so if thePortisproposingto proceed 8 of the-- a short-termsuspensionof thewaterquality

9 witha regionaldetentionfacilityconceptfor 9 standards.

i0 stormwatermanagement,Ecologyisgoingto haveto i0 Q. So it'syourbeliefthattheMillerCreek

ii pursuean amendmentof thisOrder,isn'tit? II channelcanbe switchedwithouta violationof any

12 A. Yes. 12 waterqualityszandards?

13 Q. And thatwouldrequirenewpublicnotice? 13 A. That'scorrec=.

14 A. Itwouldlikelyrequirenewpublicnotice. 14 Q. Andthat'sone ofthe basesuponwhichyou

15 Q. Itwould,wouldn'tit? !5 determinedreasonableassurance?

16 A. I wouldputit outfornewpublicnotice, 16 A. Yes.

17 yes. 17 Q. Do _'ouhavean understandingof howtAm:

18 MR. STOCK:Let'stakea quickfive-minute 18 channelswitchis goingtobe made?

19 break. 19 A. i knowit'sdescribedin theNaturalResource

20 (Recesstaken.) 20 MitigationPlan. [n generalforprojectslikethis

21 Q. (BYMR. STOCK)Let'sgo backto the 2! wherea channelis relocated,the newchannelis

22 September2! certification,Exhibiti. Ifyoulookat 22 constructedand a!iof thehabitatfeaturesthatare a

23 thefirstpageof theOrderitself-- 23 Dartof thechannelsuchas rootwads,vegetationthat

24 A. TheOrderitself. 24 mightbe planted,ailof that'sinstalled.

25 Q. -- andcompareit to thefirstpageof the 25 And thenat somepointtheexistingchannel
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1 AugustI0Order,I noticedin thetitlethatthe 1 is basicallyreroutedand openedintothatnewchannel,

2 Septemer21Orderdoesnotincludethelanguage"In 2 andthentheold channelis -- I don'tknowhowtheydo

3 TheMatterof Grantinga WaterQualityCertification," 3 it,theydrainit or something,andthenthewateris

4 andthelanguageit doesn'tinclude"AndShort-Term 4 reroutedintothatnew channel.

5 WaterQualityModification." 5 Q. Isn'ttheinitialwash-throughof the new

6 Whatwas thereasonthatwasdroppedfromthe 6 channelgoingto resultin waterqualitystandards

7 Augusti0order? 7 beingviolateddownstream?
8 A. Thatwas a mistake.Thatshouldnothave 8 A. No.

9 beenin theAugust10thversionof thecertification. 9 Q. What'sthebasisforyoursayingthat?

I0 Therewasno short-termwaterqualitymodification !0 A. Thebasisforsayingthatis withthe BMPs

!I grantedas a partof thecertification, ii thatthePorthasproposed.

12 Q. Didn'tthe PorttellEcologythata 12 Q. For switchingMillerCreek?

13 short-termwaterqualitymodificationwouldbe needed 13 A. ForswitchingMillerCreek.

14 withrespectto theMillerCreekchannelbeing i4 Q. Didyou reviewthoseBMPsforswitching
15 switched? 15 MillerCreek?

16 A, Whattheytoldme wasthattheydidn't 16 A. Notpersonally.

17 believeone wouldbe neededbecausetheyfe!ttam: 17 Q. So yourelieduponsomebodyelse'sreviewof

18 theirBMPswouldbe adequateto preventanyproblem, !8 that?

19 butthatit wouldn'thurtto haveonein the 19 A. Yes.

20 certification. 20 Q. Who?

21 Q. So whydidyoudropit? 2i A. KatieWalterlookedat thoseplans. I also

22 A. I droppedit becauseafterit wasreviewedby 22 spokewithJimKelleyaboutwhatwasplannedforthat

23 -- i thinkitwas forwardedforreviewto RonDivittin 23 particularswitch.

24 theWaterQualityProgram.He cameup andspoketome 24 Q. But sittinghere,you can'ttellme what

25 andtoldme thatthiswas nota situationwherea 25 thoseBMPsare?
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i A. i knowthatone ofthe actions,oneof the i A. If thesiltcurtainwas theonlyBM?:hat

2 preventativemeasureswasensuringthatthekindof 2 theywereproposingandthe__werenot going=o use in,

3 gravelthattheyimportforliningthechannelwith 3 thenthatwouldraisesomeconcerns.

4 afterthe installationof the fabricunderlayis that 4 Q. Butrightnowyou don'thavean opinionon

5 itbe verycleangravelwitha minimumof finesso that 5 whethertheabsenceof thatsiltscreenwouldbe

6 there'sjustnotgoingto be thesedimentin thereto 6 somethingyoudisagreewith?

7 get carriedaway. Theyprobablyalsowillhaveas a 7 A. No, I do nothavean opinion.

8 partof theirHydraulicProjectApproval,whichis 8 Q. What'sthestatusof the Port'sapplication

9 normalforthesekindof projects,somekindof sii= 9 foran HPAfromFishandWildlife?

I0 curtainin placedownstreamof thenewchannelwhen I0 A. i don'tknow.

ii thatwatergoesthrough, i! Q. Isthatsomethingyoucareabout?

12 Q. Wouldthatbe a prudentBMP? 12 A. Yes.

13 A. Thatwouldbe a prudentBMP. i3 Q. is it neededforreasonableassurance?

14 Q. And do youhaveanyknowledgewhetherthatis 14 A. No.

15 a BMPproposedin theNaturalResourceMitigationPian i5 Q. Are yourequiringit aspartof reasonable

16 forthe channelswitch? !6 assurance?

17 A. i don'trecall. 17 A. It'sa partof the packet.We can'tcompel

18 Q. If it'snot inthere,wouldyoudisagreewith 18 theapplicantto obtaina HydraulicProjectApproval

19 that? 19 norcanwe compelthe Departmentof Fishand Wildlife

20 A. I'mnotsurewhatyou'reasking. 20 to issuethatapproval.However,theycan'tconstruct

21 Q. Well,whatI'maskingis,you'retellingme 2i withoutit.

22 thatan appropriateBMPfora channelswitchis to have 22 Q. Inotherwords,on Page2 of yourcover

23 a siltscreendownstream;correct? 23 letteryou'retellingthe Port,You'vegotto get this

24 A. Thatis oneappropriateBMP. 24 HPhor youcan'tmoveforwardwiththiscertification?

25 Q. Itwouldbe a prudentthingtodo? 25 A. No.
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1 A. That'scorrect. 1 Q. Whatifthe Portdoesn'tobtaintheHPA?

2 Q. And ifthatsiltscreenBMP isnotproposed 2 A. Well,thentheycan't-- they'llbe in

3 tobe usedin theNRMP,thenyouwoulddisagreewith 3 violationof thehydrauliccode. And I knowthatthey

4 that? 4 wereindiscussionswithFishandWildlifeto pursue

5 A. I can'tsaywithoutreviewingtheentiretyof 5 thatHPA.

6 the BMPsthattheyhavein placeforthatparticular 6 Q. ThecertificationthatEcologyissuedon

7 activity.Usuallymorethanone BMPis inplacefor 7 September21 issubjectto the conditionscontainedin

8 thatkindof activity. 8 theHPh,isn'tthatright?That'swhatyousay in your

9 Q. Well,baseduponyourcurrentknowledgeof 9 coverletter.

I0 the BMPsthe Port'sproposingforthatchannelswitch, i0 A. That'swhatit saysin thecoverletter.

ii ifthe siltscreenisn'tpartof that,wouldyou ii Q. Andif it'ssubjectto theconditionsin the

12 disagreewithnotincludingthatBMPin there? 12 HPAand thePortdoesn'tobtainan HPA,thendon'tyou

13 A. Thatcallsforme to speculateon something !3 agreethatthatdestroysreasonableassurance?

14 I'mnotsureon. ! knowthatthePortisstillin the 14 A. If thePortfailsto obtaina Hydraulic

15 processof obtainingtheirHydraulicProjectApproval 15 ProjectApprovalpriorto commencingconstructionin

16 fromtheDepartmentof FishandWildlife,andoftenfor 16 waterconstruction,thenthatwouldbe a problem.

17 instreamwork,Ecologyrelieson theDepartmentof Fish 17 Q. Right.Well,it'snot onlya problem,it

18 andWildlifeto set suitablestandardsforinstream 18 destroysreasonableassurance?

19 work. 19 A. No. Well,I disagree.

20 We alsohaveinstreammonitoringplansthat 20 Q. Well,you'resayinghere,aren'tyou,that

21 we arerequiring,i knowthatthereareBMPsthatthey 2i yes,we havereasonableassurancewiththis

22 haveproposed.! justwouldhaveto reviewtheN_P 22 certificationbeingsubjectto theconditionsin the

23 andconsultwithKatieWalterto recallwhattheyare. 23 HPA?

24 Q. So sittinghere,youdon'twanttodisagree 24 A. The conditionsof theHPA arecomplementary

25 withthat,I takeit? 25 to theconditionsthatare inthe waterquality

DIANE MILLS, CCR, RMR, CRR

A8 028730 (206_ 622-6875 * dmills@yomreporting.com Page 121 to Page 124



ANN KENNY; December 20, 2001

125 127

1 certification,but thewaterqualitycertificationcan 1 continueunderthe 40icertificationif itdoesnotge:

2 standindependentl}'anddoesstandindependentlyfrom 2 itsHPA?

3 theHydraulicProjectApprovalforpurposesof 3 A. If thePortis deniedan HPAby Fishand
4 reasonableassurance. ¢ ..... "_=. '_i±a=__, then tnat would be -- well, _h,_ would :,'_-

Q. We!l,I don'tmeanto talkaroundyou or_= 5 szom:heprojectrightthere.

6 issue,but therealityis,you'rerelvino._ uponthe 6 Q. .kwouldatomit becauseEcoioov_._-_w_.=,not

7 conditionsthatyoubelieveFishand Wildlifewill.o_:_.. 7 havereasonableassuranceat _ha_point?

8 inthe HPAto cometo a reasonableassurance=_nd{"s° 8 A. Itwouldstopit becausethey'dbe in

9 A. Thatisnot correct. 9 ":v_o=aK!on_of thestatehydrauliccode.

tm ._!0 Q. Youdon'tcarewhattheconditionsare in _h_ l0 Q. Onlyforworkin th=stream?

ii HPA? ii A. Yeah,forworkin thestream.

12 A. They'recomplementarytothe conditionsthat !2 Q. And Ecologywouldnotletthe Portgo forward

13 are inthe 401certification. 13 underthe 401certificationwithouttam<HPA,isn't

14 Q. That'snotmy question.My questionis,you 14 thatright?

15 don'tcareabouttheconditionsinthe HPA? !5 A. Well,we couldn'tletan applicantdo work

16 A. The m_' _ ofcon=._1on, theHPAwNi bewhat's i6 thatwas ilieoai Theywouldhave<c havetha=

17 requiredby theDepartmentof FishandWildlife.We !7 Hvdrau!icProjectApproval=o do thatinstreamwork.

18 havenumerousconstruction-reiatedconditionsinthis 18 Q. i'mnottalkingaboutinstreamwork,i'm

19 permitthataddresswaterqualityconcernsthataren'' 19 talkingaboutotherworkunderthe 40!certification.

20 necessarilydirectlyrelatedto fish,buttheyare 20 MR. REAVIS:I'mjustgoingto,for the

21 usuallycomplementaryandnotcontradictory. 21 record,objectto the questionbecauseitmisinterprets

22 So ourconsultant,KatieWalter,withShannon 22 the legalmeaningof the 40i.

23 andWilson,thoroughlyreviewedtheNaturalResource 23 A. Ecologywouldhaveto lookat theworkthat

24 MitigationPlanandtheplansforrelocating_i.ier 24 thePoK wantedtodo, presumingtheyget their404

25 Creek.She hadiaexifiedsomeareasthatwereof 25 oerml_"fromthe Corms_of Enoineers_thatallows
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I concernto her intermsof howthatwouldbemanaged, l dischargeto wetlands.We'dhaveto lookat the work

2 andthoseissueswereresolved.And wedo have 2 thattheywereproposingtodo and theproximityof

3 reasonableassurancethatas longas theseconditions 3 thatworkto anyworkinstreams.Thatwork,we may

4 arefollowed,we havereasonableassurancetha%water 4 determine,couldlegallyor rightfullyproceedunder

5 qualitystandardswillbemet. We do notaddress 5 the40icertificationabsenta HydraulicProject

6 comoliancewiththehydrauliccode. 6 Approval.

7 Q. So _h= certification isn't subject to the 7 Q. (BYMR. S_O_K/ So what the reason that

8 conditions in the HPA? 8 you are conditioning this certification on the HPA?

9 A. Once the Hydraulic Project Approval is 9 A. Because that's the way it's always been done

10 issued, it is our intent that the applicant should 10 by 401 reviewers. It's standard for us to incorporate

!! comply with that permit. 11 by reference other permits that have aquatic-related

12 Q. Right. The certification is subject to the !2 conditions.

!3 conditions in the HPA? That's what you said there, 13 Q. And that's the only reason you did it,

14 isn't it, Mrs. Kenny? i4 because that's what you've always done?

15 A. That's correct. 15 A. Because the Hydraulic Project Approval

16 Q. And you had to say that because in order to 16 addresses impacts to aquatic resources. It's another

17 have reasonable assurance, you had to have those 17 area where the applicant needs to comply.
'DO18 conditions in the H.A. 18 Q. And if the applicant doesn'* comply with the

19 MS. _hRCHIORO:Objection; vague. 19 HPA, it will be in violation of this 401 certificate,

20 A. As i have already stated, the conditions in 20 isn't that correct?

2! the Hydraulic Project Approval are complementary to the 2i A. Well, I think that's probably a legal issue,

22 conditions in the wa%erquality certification that we 22 because this is a cover letter. I don't believe
23 have for terms of "_ ....__s..=,ocomoiiance_ thewater• . wl_n 23 anywherein theOrderwe referto theHydraulicProject

24 qualitystandards. 24 Approval.

25 Q. (BYMR.STOCK) Areyougoingto letthe Port 25 Q. So it'snota partof thecertificate?
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1 A. It'snota -- I don'tbelieveit'sa partof 1 authorizeddelegatedstateforpurposesof theClean

2 theOrderitself.Thisisa separateadministrative 2 WaterAct,so we wouldhaveto lookto sta:elawas

3 Order. Thisis a coverletter. 3 wellas theCleanWaterActto determineif therewa

4 Q. Is it a partof the certificate,theneedto 4 violation.

5 obtainan HPA? 5 Q. And onceyou determinetherewasa violation,

6 A. Notthat! recall,thatwe put it inthe 6 thatwoulddestroyreasonableassurance,wouldit not?

7 actualcertificate.Unlessit wassomewherein the 7 MR.REAVIS:Objection;vague.

8 back,I don'tbelievethatit isactuallya Dartof the 8 A. I'mconfusedas to whetheryou'reasking

9 Orderitself. 9 abouthowEcologywouldrespondpriorto issuanceof

i0 Q. Okay,takea lookat the firstpageof the i0 thispermitor thebasisof ourdecision,or whatwe

Ii certificateof Septe_er21. Thelastsentenceon that ii woulddo afterissuanceof the permitifwe determined

12 pagesays,"Workauthorizedby thisOrderis limitedto 12 therewas a violationofthe CleanWaterAct.

13 the workdescribedinthe JARPA,as amended,unless i3 Q. (BYMR. STOCK)Well,yourdeterminationthat

14 modifiedby thisOrderorby conditionscontainedin 14 therewas reasonableassuranceonAugustI0 wasa

15 otherpermitssoughtfortheMasterPlanUpdate 15 determinationthattheprojectwouldnotresultina

16 Improvementprojects." 16 violationof statewaterqualitylaw?

17 Canthiscertificatebe modifiedby other i7 A. That'scorrect.

18 permits? 18 Q. Andyourdeterminationof reasonable

19 A. Yes. 19 assuranceonAugusti0 was thatthisproject-- strike

20 Q. Whatotherpermitscanmodifythis 20 that.

21 certificate? 21 Yourdeterminationon Augusti0 thatyouhad

22 A. We hadmadeprovisionsto allowthenext 22 reasonableassurancewasalsobaseduponyourbelief

23 roundof theNPDESpermitto makerevisionstothis 23 thatthisprojectwouldnotresultin a violationof

24 permit. 24 theCleanWaterAct?

25 Q. So thiscertificateandtherequirementsof 25 A. That'scorrect.
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1 thecertificatecanbe modifiedby a subsequentNPDES 1 Q. And onAugustI0whenyoudeterminedthatyou

2 permit? 2 hadreasonableassuranceto issuethecertificate,you

3 A. Yes. 3 alsobelievedthattheprojectwas in conformancewith

4 Q. Turnto Page2 of thecertificate.At the 4 therequirementsto useall knownavailableand

5 topof thepageyouidentifyvariousauthorities.If a 5 reasonablemethodsto preventa controlledpollutionof

6 componentof thisprojectisnot inconformancewith 6 statewaters?

7 the CleanWaterAct,thenis itfairto saythat 7 A. That'scorrect.

8 Ecologywouldnothavereasonableassurance? 8 Q. So ifa componentof theprojectisnot in

9 A. That'sa verybroadstatement,andany 9 accordancewithACART,thenyou wouldn'thave

i0 determinationthatthisprojectis notin compliance i0 reasonableassurance?

II withtheCleanWaterAct wouldhaveto bemadeunder ii A. Itdependson theprojectand thespecifics

12 specificcircumstances. 12 of theprojectand howonedefinesACART.

13 Q. So youbelievetherearesituationswhere 13 Q. Sure. Butat thetimeyou issuedthe

14 therecanbe violationsof theCleanWaterActand 14 certificate,youhad concludedthattheprojectwas in

15 Ecologycouldstillhavereasonableassurance? 15 conformancewithACART,and on thatbasisandon the

16 A. I didn'tsaythat. 16 basisthatyouhad decidedthatitwas in conformance

17 Q. Well,that'smy question. 17 withthe statewaterqualitylawsand theCleanWater

18 A. We havereasonableassurance,aswe'veissued 18 Act,youhad reasonableassurance?

19 thispermit.We don'tbelievethatthispermit 19 A. I didnotmakea personaldeterminationas to

20 violatestheCleanWaterAct. 20 whetheror notthisprojectwouldmeetthatstandardof

21 Q. If it doesviolatetheCleanWaterAct,you'd 21 heART.

22 agreethattherewouldn'tbe reasonableassurance? 22 Q. Youdidn't?

23 A. The CleanWaterActis certainlypartof it. 23 A. Thoserecommendationsweremadetome by the

24 There'salsotheStateWaterPollutionControlLawan= 24 WaterQualityProgram.

25 theregulationsunderthat. Andwe arean EPA- 25 Q. Andtheytoldyouthattheprojectwasin
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1 conformancewithACART? 1 A. Yes.

2 A. I don'trecallthatwe discussedit in those 2 Q. in yourreviewof the ammlication,did,'o'a

3 smecificterms. 3 concludethattherewouldbe mixingzones7

4 Q. Butthatwas oartofyourdecisionand that's 4 A. WAC 173-20iAallowsformixingzonesfor

5 whyyou'veincludeditherein theOrder? 5 short-termdisruptionofwaterqualitystandards,the

6 A. That'sa partof our-- again,ourstandard 6 wayi understandit. Thereis a boundary,and i don't

7 boiierplate. 7 havea copywithme of 201,whateverit is--

8 Q. Well,whatdoesthatsay,it'sa partof },our 8 Q. 060.

9 standardboilerplate?It'sa partof yourstandard 9 A. -- 20!Ato pointyouto it,butthereare

I0 boilerplatebecausetheprojecthasto be in i0 certaindistancelimitationswherebeyondthatif

!i conformancewithACARTin orderforyouto have ii there'san exceedanceof thecriteria,thatwouldbe

12 reasonableassurance, i2 considereda violation.AndEcologyusedto issue

13 A. That'swhatthisconditionor thisstatement !3 short-termwaterqualitymodificationsforanyactivity
_._er_a.14 hereappearsto say. 14 wheretherewouldbe an exceedanceof the -_:-

15 Q. Dothe groundwaterqualitystandardsin mAC !5 Andtheway I understandit,the rulewasamendedto

16 173,! thinkit's200,apply?Strikethat,letme ask 16 allowforsmallmixingzonesfortemporary

17 thisquestion. I:. cons:rucnon-re=ateQ_mpac_s.

18 In comingto yourconclusionthatthis 18 Q. Well,my questionisa simpleone. Looking

19 projectconformedwiththewaterqualitystandardsof 19 at Sub (d)andSub (g],I takeit therearecomponents

20 thestate,did youconsiderthegroundwaterquality 20 of thiscrogectwheretherearegoingto be mixing

21 standardssetforthin theWashingtonAdministrative 21 zones?

22 Code? 22 A. "Mixingzone"is somethingthathasa very

23 A. We certainlyconsideredimpactsto 23 technicalregulatorydefinition.Thereis the

24 groundwateron -- I'mnotseeingthe specific 24 potential,notthe likelihood,thatsomeof these

25 reference,up frontherewherewe talkaboutwater 25 instreamprojectsmay resultin a short-termexceedance
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1 qualitystandardsto groundwaterstandards,but - know 1 in someareain somepointof theproject.There'sthe

2 thatwe did considerimpactsto groundwater. 2 potentialbut nota provenfactthatexceedancewill

3 Q. Thereis a referencelateron in the 3 occur.

4 certificateto groundwaterstandards,andthat'smy 4 Q. So in thatcasedon'tyou granta short-term

5 questionhere. You agreethatthegroundwater 5 waterqualitymodification?

6 standardsin theWACarea partof thestatewater 6 A. We no longergrantshort-termwaterquality

7 qualitystandards? 7 modificationsbecausethe rulewas amendedto allowfor

8 A. That'smy understanding. 8 a certainsmallmixingzoneto allowforthat

9 Q. And incomingto a reasonableassurance 9 exceedance.

I0 determinationon Augusti0,youtookthosegroundwater I0 Q. So Ecologyis expectingthattherewillbe

ii qualitystandardsintoconsideration? II mixingzonesfromconstructionof thisproject,and

12 A. TheywerecertainlyconsideredI believeby 12 that'swhyEcologyput in Subparagraph(d)and (g)on

13 theWaterQualityprogramstaffwhowereworkingon 13 Page3?

14 this. 14 A. Theapplicantis requiredtodo everything

15 Q. Youwouldn'thavegivenreasonableassurance, 15 withintheirabilitythroughbestmanagementpractices

16 wouldyou,if youthoughtthatthegroundwaterquality 16 to prohibitor topreventthe situationwherethewater

17 standardsweregoingto be violatedby thisproject? 17 qualitystandardswillbe exceeded.However,when

18 A. No. !8 you'regoingintoa streamandyou'redoingworkand

!9 Q. Turnto Page3. Item(d} "Inthe {* _,, mon__o....g 19 you'repullingoutbulkheadsor, say,oldtimbersor

20 plan,thePortshalldemonstrateto Ecologythatany 20 somethingfromthesideof a bank,theremightbe some
_ " 2!21 mixingzoneis minimizedinconformancew_h WAC 173. turbidityandsedimentationfromthatactivity.It's

22 Doyou seethat? 22 not uncommonforthereto be someexceedancein a very

23 A. I do. 23 smallarea. And I can'tspeakto theWaterQuality

24 Q. AndthenalsoinSubitem(g),itagainrefers 24 Programs'rationaleforhowtheychangedtheirrule,

25 to theboundaryof mixingzones.Do youseethat? 25 but therewas someallowanceforthat.
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1 However,beyondthisparticulardistance, ! minimizethatmixingzone.

2 dependingon thestreamand thesizeofwaterbody, 2 Q. Don'tEcology'sown regulationswithresmec:

3 thatwouldbe considereda violation.And ifthat 3 tomixingzonesrequirereviewandapprovalof mixir

4 happens,thentheprojectapplicantor the-- you know, 4 bones?

5 whoeverisdoingworkneedsto stopthatwork,they 5 A. Mixingzonesarediscussedin anotherareaof

6 needto slowit down,theyneedto dowhateverthe}, 6 WAG 173-20!A,but i believethatthat'sundera

7 needto do to preventthatexceedance.Andthat'swhy 7 separateintent.

8 we requiredinstream/shorelinemonitoringplans=o 8 Q. Youagreethatthe regulationsrequirereview

9 ensurethattheywouldhaveadequateproceduresin 9 andapprovalby EcologyofmixingzonesundertheWAG?

I0 placeto addressanyproblemsthatoccurredduring iO A. i am notan expertin thewaterquality

Ii construction, i! s:andardsperbe. Theseconditionswereworkedout

12 Q. So if i cancutthroughallof that,what! !2 withtheWaterQualityProgram,they'reconsistentwith

13 understoodyou to sayis that,yes,baseduponthe !3 whatwe havedonein thepast,andtheseare very

14 WaterQualityProgram'sexperience,mixingzonesare i4 specifictothesetemporaryconstructionprojects.

15 expectedto occurduringtheconstructionof this 15 Q. Takea lookat 173-201A-I00,1 through16.

16 project? i6 You'veseenthatbefore,haven'tyou?

17 A. There'sa likelihoodthattheymay occur, i7 A. Yes.

18 Q. Well,there'sa substantiallikelihoodthat 18 Q. You'vereviewedthe waterqualitystandards

19 theywilloccur,isn'tthere,giventhescopeofthis 19 setoutin theWiGs;correct?

20 project? 20 A. Yes.

21 A. Giventhe natureof theworkthatthey're 21 Q. And thatreviewhas includedthemAC relating

22 doing,it wouldnotbe surprisingif therewas some 22 tomixingzones?

23 turbiditycreatedby the activitiesthatthey're 23 A. Thismixingzoneis withregardto discharge

24 proposing. 24 permits,generalpermitsor ordersas appropriate.

25 Q. Right. There'sa substantiallikelihoodthat 25 Q. Are youtellingme thatWAG 173-201A-I00 u
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1 therewillbe mixingzoneson thisprojectgiventhe 1 doesn'tapplyto this401certificate?It doesapply,

2 scopeof theconstruction? 2 doesn'tit?
3 A. There'sa likelihood. 3 A. ! don'tbelievethat'sentirelycorrect.

4 Q. It'sa substantiallikelihood,isn'tit? 4 Q. You'reSellingme thatthisWAC on mixing

5 MS.MARCHiORO:Askedandanswered. 5 zonesdoesn'tapplyto the 401certificationreview

6 Objection. 6 processhere?
7 A. "Substantial"is a termwitha valueto it 7 A. I'msayingthatwe adoptedpartof that

8 thatI can'tmeasureuntilthe Portgetsoutthereand 8 language,butthatlanguageI believeismore

9 startsconstructingandwe seehoweffectivetheirBMPs 9 appropriatelydirectedto dischargesrelatedto point

i0 are. i0 sourcedischargesof pollutionversusa temporary

ii Q. (BYMR.STOCK) Letme seeif I canget this ii exceedanceof the waterqualitystandardsrelatedto

12 agreementoutof you. Youagreethatthere'sa greater 12 temporaryconstructionactivities.

13 than50percentchanceor probabilitythatmixingzones 13 Q. In yourreasonableassurancereview,did you

14 aregoingto occuron thisproject;that'sa fair !4 requireanysortof reviewandapprovalof mixingzones

15 assumption,isn'tit? i5 thatwereexpectedto occurthroughconstructionof

16 A. I can'tsay. 16 thisproject?

17 Q. Well,that'swhy (d)and (g)is inthere. 17 A. It'snotrequiredfortemporaryconstruction

18 A. We expectthattherewillbe someneedfor 18 activities.That'snotrequired.

19 mixingzones,and (d)and {g)arein thereto say the: i9 Q. Ms. Kenny,that'snotmy question.Please

20 thatmixingzoneneedsto be minimizedto thesmallest 20 listentomy question.

21 mixingzonepossible,thatif there's-- andi describe 21 My questionis,as partof yourreasonable

22 thisinmy Declaration-- thatif there'sX amount 22 assurancereview,did yourequireanyreviewand

23 givenforthemixingzonebut theycanmeetthe 23 approvalof mixingzones?

24 standardwithinI0 feetinsteadof I00 feet,theyneed 24 A. No, becauseit was notrequired.

25 todo it withini0. Sowe'vedoneeverythingwe canto 25 Q. Turnto Page4 of the certification.The
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1 veryfirstsentenceon Page4, "ThisOrdershallbe i ordisagree.If youwantto aska ques:ion,clease

2 validduringconstructionof theproject," 2 continuewiththedeposition.

3 Do you see that? _ MR.STOCK: Nell, i don't :hAnk your

4 A. I do. 4 objec:ionwouldbe sustainedsopleasewatch,,'our

§ Q. Is it yourunderstandingZhartheCleanW=_e. 5 objec:ions.

6 Acta!soappliesto long-termoperationof the 6 MS._%RCHIORO:Canwe takea break?

7 facility? 7 HR. STOCK:Sure.

8 A. I believethat'swhat'sstateddirectlyin 8 (Recesstaken.]

9 theAct. 9 (Reporterreadbackas requested.)

1O Q. That'salsotrue {'_ i0 (BYw....resnectto statewater Q. MR. STOCK}i guessi didn'tge:an

I! qualitystandards,_ha_statewaterqualitys_and=_s !! answertothatquestion.

12 applyto ionm-term_oneration_ofthe facility? i2 Thereasonyou includedin theAugust=__

!3 A. An],facilityanywhereneedsto complywith !3 certificationthelanguagethatthe "Ordershallbe

14 thewaterqualitystandardsthatareinplaceat :he !4 validduringconstructionand !ong-rermoperationand

15 time. 15 maintenanceof nheproject"wasbecausethatis

. v_=te.Actand thestatewater16 Q. Whatdo youmean"atthetime"? 16 remuiredby the Clean_" -

17 A. Thewaterqualitystandardscanbe changed 17 {ua!itystandards?

18 andamendediftherearenewprovisions,thatthe 18 MS.MARCHiORO:Objec:to theexten:thatit

19 facilityneedsto complywithwhat'scurrentatthat 19 callsfora legalconclusion.

20 particularpointin time. 20 A. Thisis language,again,thatwasa partof

21 Q. Sure,I thinkwe'resayingthesamething. 21 theboiierplatecreatedby TomLuster. I believethat

22 You agreethatthestatewatergualxystandardsapply 22 languageis in theCleanWaterAct,but I wouldhaveto

23 toa long-termooerationof thefacility,whatever 23 gobackandlooktobe sure.

24 thosewatermuaiitv.. s:andardsareat thetime? 24 Q. (BYMR.._n,s_'_v' Whatmadeyou decideto

25 A. Yes. 25 deletethephrase"long-termoperationand
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1 Q. And that'sthereasonwhyyou includedin i maintenance"?

2 yourAugusti0 certificationinthatfirstsentence 2 A. Thechangesthatweremadein theSepte_er

3 underItem1 thatthe "Ordershallbe validduring 3 21stversionof thecertificationweremadeto clarify

4 constructionand long-termoperationandmaintenanceof 4 thatlanguage,toput somedefinitionto whatthat

5 theproject"? 5 means.

6 MR. REAVIS:Objecttomisreadingthe 6 Q. Youdeletedthatphrasefromthe first

7 document. 7 sen<enceof Paragraph1 underSectionB becausethe

8 A. TheAugust_@_=_.versionofthe certification 8 Portaskedyouto deleteit?

9 states,"Thisordershallbe validduringconstruction 9 A. The changesthatweremadeto the September

I0 andlong-termoperationandmaintenanceofthe I0 21stcertificationwerethechangesthatwereagreedto

ii project." ii duringsettlementdiscussionswiththe Port.

12 Q. (BYMR. STOCK)And I didn'tmisreadit,did i2 Q. Right.ThePortaskedyouto deletethat

13 I? 13 phraseoutof the firstsentenceof SectionB!?

14 A. You readit appropriately. 14 A. Theyaskedandwe agreedthatthatwas

15 Q. So youagreethatMr. meavis'sobjectionwas 15 reasonable.

16 a needlessobjection? 16 Q. EventhoughtheCleanWaterAct requiresthat

17 A. I'mnot muaiifiedto determinewhethera !7 thecertificationapplyto long-termoperationand

18 counsel'sobjectionis needlessor not. 18 maintenance?

19 Q. Didn'tmakean},senseto you,did it? 19 HR. REAVIS:Objection;legalconclusion.

20 A. I amnot going:oanswerthat. 20 A. TheSeptember21stversionof the

21 MR. REAVIS:Whydon'_we justmoveon with 2i certificationstillhas thatlanguagein there,"This

22 thequestion_,s_e=dof talkingaboutit. 22 Ordershallbe validduringlong-termoperationand

23 HR. STOCK: Youagreeyourobjectionwas 29 maintenanceof theproject."

24 needless? 24 Q. (BYMR.STOCK) Butthatlanguageis now

25 MR. REAVIS:i don'thaveanyneedto agree 25 modified,isn'tit?
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1 A. It is slightlymodified. ! A. That'scorrect.

2 Q. It ismodified,isn'tit? 2 Q. (BYMR.STOCK) It'snot a construction

3 A. It ismodified. 3 activity,is it?

4 Q. So it'slessof a standardthanwhatwas 4 A. I_'s_relatedto constructionactiv_._"_-',and

5 containedin theAugusti0 certification,ibm'_ _ = _ <:. mon_o_:ngthe impactsof _ha_construction.

6 A. :< don'tbelieveso. 6 Q. It'salsorelatedto long-termoneraelo__' _ and

7 Q. Well,how is it not? 7 maintenancesubsurfaceutilitylines?

8 A. "ThisOrdershallbe validduring 8 A. it saysthepianshallremainin effectas

9 construction."Thesubparenthesesin theSeptemer 9 specified,but in no eventfora durationlessthan

I0 21stcertificationthengo on to defineexactlywhat I0 eiahtyears.

II "construction"means. So in items-- go throughthose !I Q. Right.Andso inYear8 plusone day,under

12 subparagraphs,we'vedefined,givenclarityto what 12 <hatprovisionthe Porthas therightto stopthe

13 "construction"means.And theninthisConditionF,we i3 monitoring,doesn'tit?

14 have-- well,we'vedefinedthatsomeof theconditions 14 A. itcouldif it choseto.

15 forwetlandmitigationare in effectinperpetuity,and !5 Q. That'sright.Andso thatis lessof a

16 thenwe definehowthislong-termmaintenanceand !6 standardin termsof applyingthiscertificationto

17 operationappliesas it relatesto theNPDESpermit, i7 long-termoperationandmaintenancethanwhatwas

18 Q. Ms. Kenny,youhaveto agreewithme thatby 18 containedintheAugusti0 certificate,isn'tthat

19 agreeingto thePort'smodificationsto thisParagraph 19 right?

20 B1 whereyouhavemodified,touse yourwords,the 20 A. It'scertainlydifferent.

21 phrase"long-termoperationandmaintenance,"thatthis 21 Q. It'sa lesserstandard,isn'tit?

22 is a lessertimethanwhatis requiredundertheAugust 22 A. I believeitprovidesmoreclarity.

23 i0 certification? 23 Q. Well,I'mgoingto stayon thisuntilI can

24 A. I don'tagree. 24 getan agreementoutof you,becauseI thinkit's

25 Q. Lookat i(c),iookat i(d). There'san 25 absolute.
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i eight-yeartimeframeon those,isn'tthere? 1 Youtoldme thatunderthe September21

2 A. Theseareprovisionsthatrelateto 2 certificationthe Portof Seattlehasthe rightto stop

3 activitiesthataredirectlyrelatedto construction 3 monitoringpotentialcontaminanttransportto soiland

4 activities,andthoseactivitiesare notexnectedto 4 groundwaterviasubsurfaceutilitylinesin Year8 plus

5 continueindefinitely. 5 oneday. Do yourecallthattestimony?

6 Q. Potentialcontaminanttransportto sol!and 6 A. I do.

7 groundwaterviasubsurfaceutilitylinesisa 7 Q. The Portof Seattledid nothavethatoption

8 constructionactivity?Isthatyourtestimony? 8 undertheAugusti0certificate,did it?

9 A. Whatthiscondition-- 9 A. I'llhaveto refreshmy memoryof whatthe

i0 Q. Isthatyourtestimony? i0 Augusti0 certificationsays.

ii A. Ifyou'llrepeatwhatyourstatementofmy Ii A. (Witnessreviewingdocument).The September

12 testimonyis, I'llbe gladto tellyouif that'smy 12 21stcertificationputsan eight-yearparameteron that

13 testimonyor not. 13 monitoring.

14 Q. Is ityourtestimonythatcontaminant !4 Q. That'snot an answerto my question.

15 transportto soiland groundwaterviasubsurface 15 A. Wouldyou repeatthequestion,please?

16 utilitylinesis a constructionactivity? 16 (Reporterreadbackas requested.)
4_

17 MR. PELVIS:Letme objec_tothe factthat 17 A. That'scorrect.

18 you'renotreadingtheentiretyof thatprovision. 18 Q. (BYMR. STOCK) So it'sa lesserstandardin

19 MR.STOCK: Wouldyou liketo readit, 19 theSeptember21 certificatethantheAugusti0

20 Mr. Reavis? 20 certificate,isn'tthatright?

21 MR.PELVIS:Yes. Youreadstartingwith 2! A. Yes.

22 "contaminanttransport."Butthefullprovisionsays, 22 Q. And that'salsotruewithrespectto l(c),

23 "Theplanto monitorpotentialcontaminanttransport" 23 "theSurfaceWaterandGroundWaterMonitoringplan

24 shallbe containedas specified,notcontaminant 24 shallremainin effectas specifiedin thatplanbut in

25 transport. 25 no eventfora durationlessthaneightyears."
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1 Underthatprovision,thePorthasthe i a changetowhatwe'veapproved.

2 option,in fact,it hasthe rightinYear8 piusone 2 Q. Whatsortof change?

3 dayto stopthatsurfacewaterandgroundwater 3 A. h substantivemajorchangeto theproject.

4 monitoring;correct? 4 Q. Wouldswitchingoverto a regionaldetention

5 A. Yes. 5 facilityfora stormwatermanagementat the sitebe a

6 Q. Andtheydidn'thavethatright,thePot: 6 substantivechangein yourmind?

7 didn'thavethatrightundertheAugusti0 certificate; 7 A. I believewe alreadydiscussedtheregional

8 correct? 8 detentionfacilityin thatlight.

9 A. Correct. 9 Q. Right.And youagreedtha:it wouldbe?

i0 Q. Andas a resultof thatprovision,the !0 A. Yes.

Ii September21 certificateisa lesserstandardthanthe ii Q. Andhowaboutchangesin theLowFlow

12 Augusti0 certificate;correct? !2 Analysis;do youagreethatchangesintheLow Flow

13 MS._RCHIORO: Can I askyou,I'msorry, !3 Analysiswouldalsotriggerthisprovision?

14 whichconditionsyou'rereferringto? i4 A. No.

15 MR.STOCK: C. !5 Q. IftheLow FlowAnalysisischangedto where

16 MS.MARCHIORO:Thankyou. !6 thereisa greaterimpacton iowflowthanwhatthe

17 A. Yes. !7 Juiy2001Low FiowAnalysesshowed,don't<:ouagree

18 Q. (BYMR.STOCK) Lookingat ConditionBl(f)on !8 tha:thatisa sufficientenoughchangeto recuirean

19 the samepage,am i tounderstand-- isit a correct !9 updatedapplicationto Ecologyunderthisprovision?

20 interpretationof thatconditionthatthiscurrent40i 20 A. We havereceivedthe revisedlocalplanon --

21 certificatecanbe amendedby a futureNPDESpermit? 2! I havenotrevieweditthoroughlynor hasour

22 A. Thatiscorrect. 22 consultant,butit'smy understandingthatthe impacts

23 Q. Andgiventhat,can'tthe conditionsofthe 23 havenotincreased.

24 401certificatebe lessenedbecauseit canbemodified 24 Q. If impactshaveincreased,do youagreethat

25 by a futureNPDESpermit? 25 :hatrequiresa resubmittalof the applicationfor401
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1 A. Theycouldbe,butthat'snot likely, i certification?

2 Q. Youagreethatthepotentialexistsforthe 2 A. if,understandingthat'sa subjectiveif,not

3 conditionsin the401certificateto bemodifiedto 3 a certainty,impactshad increased,we wouldevaluate

4 resultin lesserprotectionofwaterqualitybecauseit 4 whetherthePorthad proposedadequatemitigationto

5 canbe modifiedby a futureNPDESpermit? 5 offsetthoseimpactsalongwiththisrevisedlow flow

6 A. In theory,theconditionscouldbemodified 6 plan.

7 to a lesserstandard. 7 Q. AndrequirethePortto submita new

8 Q. And that'sbecausethe standardsfor 8 applicationfor401 certification?

9 reviewingandapprovingNPDESpermitsaredifferent 9 A. Notnecessarily.

i0 thanthestandardsforreviewingandapproving401 I0 %. You'resayingno changein a Low Flow

ii certifications? Ii Analysiswouldcauseyouto requirethe Portto

12 A. I can'tspeakto theexactstandardsusedfor 12 resubmitan application?

13 reviewing402-- 13 MS.MIRCHIORO:Objection;mischaracterizes

14 Q. Sure. At a minimumyouknowyoudon'tneed 14 thewitness'stestimony.

15 reasonableassuranceto issuea 402permit? 15 A. Itdependson theorderofmagnitudeof the

16 A. That'smy understanding. 16 changeandwhetheror not thePorthassufficiently

17 Q. ItemNo. B3on thatpagerequiresthePortto 17 mitigatedforthosechanges.

18 submitan updatedapplicationtoEcologyif the 18 %. (BYMR.STOCK)You receivedtherevisedlow

19 informationcontainedin theJARPAis alteredby 19 flowplanwhen?

20 subsequentsubmittalsto thefederalagenciesand/or 20 A. December12th.

21 stateagencies. 21 Q. You'resureaboutthatdate?

22 Whattypesof subsequentsubmittalsareyou 22 A. Prettysure.

23 referringto there? 23 Q. Thatwasa weekagotoday;correct?

24 A. Withoutknowingwhatthosesubmittalsare,it 24 A. That'scorrect.

25 wouldbe somethingalongthelinesthatwouldresultin 25 Q. So lastThursday,Departmentof Ecologygota
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1 copyof the lowflowrevisedplan? 1 newpublicnoticeto issuean amended40!af:erit

2 A. If thatwas lastThursday.FranklyI don't 2 issuedtheAugust!0certification?

3 reme_erwithouta calendar. 3 A. We mayhave-- I may havediscusseditwi:h

4 Q. Well,todayisa Thursday,so if it wasa 4 someone,but i honestlydon'trecallthespecificsc

5 weekago it wasa Thursday. 5 anydiscussion.

6 A. Whatever.It wasDecember12th,I remember 6 Q. Youdon'tseethatas an optionnow,do you?

7 that. I don'trememberthedate. 7 A. Couldyoudefinewhatyoumeanby -- seewhat

8 Q. Haveyouopeneditup to reviewit? 8 as an option?

9 A. I crackedthecoverenoughto lookat the 9 Q. Goingoutwithnew publicnoticeonany

I0 impactsto seethatin MillerCreekthenet impactwas i0 changesto the certification.

ii zero. And becauseitarrivedlateintheday,I saw ii A. I don'tseeneedfornewpublicnotice.

12 thattherewerenumbersfor DesMoiresCreekandMiller 12 Q. Well,youhaven'thad enoughtimeto review

13 Creek-- or I'msorry,WalkerCreek,but !didn'thave 13 thelow flowplantomakethatdecision,haveyou?

14 the opportunityto gobackandcomparethatwiththe 14 A. No.

15 previousnumbersthatwe had. 15 Q. But yetyoudon'tsee a needforpublic

16 I hadbeeninformedby the Portthatthose 16 notice?ThebottomlineI'mtryingto getat is,

17 numberswereexpected-- the impactnumberwas expected 17 you'renotevenwillingto considerwhetherpublic

18 to decreaseor be lessimpactshownfromthefillthan 18 noticeis neededfora changeto the lowflowplan,are

19 hadbeenpriorlycalculated. 19 you? That'snot an optionto you?

20 Q. Arechangestomitigationplannedas a result 20 A. It'scertainlyan optionthatI'mwillingto

21 of that? 21 consider.

22 A. I don'tknow. I haven'tlookedat it. 22 Q. Butyou knowit'llbe shotdown,don'tyou?

23 Q. Do youagreethatiftherearechangesto 23 A. I don'tseea needfor,unlessthere'sa

24 mitigation,thenthatwillrequirereapplicationand 24 substantialmajorchangein the scopeof theprojector

25 publicnotice? 25 the impactsof an adversenaturethatwouldwarranta
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1 A. No. 1 newpublicnotice.

2 Q. So if thePortisproposinglessmitigation 2 Q. Turnto Page6. The firstfullparagraph

3 nowbecauseimpactto low flowhasgonedown,you're 3 there,"Nodocument,reportor planrequiredby this

4 notgoingto go outwithnewpublicnotice? 4 Ordershallbe deemedapproveduntilthe Portreceives

5 A. I don'tbelievethatwouldbe warranted. 5 writtenverificationof approvalfromEcology."What's

6 Q. So you'regoingto letthePortreducethe 6 thatintherefor?

7 amountof mitigationwithoutgoingtopublicnotice? 7 A. Thatwasput in thereto be veryclearthat

8 A. We haven'tdeterminedwhatwe'regoingto do 8 verbalapprovalof somereportor wordof mouth

9 becausewehaven'treviewedit. Thatreviewneedsto 9 approvalwas not sufficient.Thereactuallyhadto be

I0 happen,andwhenit'scompletewe willknowhowwe will I0 a letterfromEcologystatingin writingthata plan

II respondto thosechanges. !! hadbeenapproved.

12 Q. Therewouldbe greatresistanceat Ecology, 12 Q. So isthisinreferenceto theplansand

13 wouldn'tthere,to go outwithnewpublicnoticeon a 13 reportsthatthe certificationis requiringthePortto

14 changeto thiscertification? 14 submit?
15 A. No. 15 A. That'scorrect.

16 Q. Well,therewas resistancepriorto September !6 Q. Afterthecertificationwasissued?

17 21,wasn'tthere,in issuingthe amendedcertification?17 A. That'scorrect.

18 A. I don'trecallthatwe everdiscussedgoing 18 Q. Whydoesthe Portneedto retainitsrightto

19 outon publicnotice. 19 approvetheseplansandreports?

20 Q. TherewerediscussionswithinEcologyas to 20 A. The Portisn'tretainingany rightto --

21 whetherpublicnoticewas neededtoamendtheAugusti0 21 Q. I'msorry,I misspoke.WhydoesEcology

22 certification,wasn'tthere? 22 retaintherightto approvetheseplans,reportsthe_

23 A. Not thatI recall. 23 thecertificationrequiresthe Portto submit?

24 Q. You don'trecallparticipatinginany 24 A. Insomecaseswe saidforveryspecific

25 discussionson whetherEcologywouldhaveto provide 25 conditionsandtechnicalrequirementsin our conditions
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1 thatwe needtobe assuredhavebeenfulfilled 1 Q. it'sa cri:icalfactor,isn'tit?

2 adequatelyby thePort. 2 A. Yes.

3 Q. Right. You retained control over those mlans 3 Q. And for that reason you are teiiinc the Port

4 that are being submitted after the certificatioz 4 you need to revise your N_P to show us where shade

5 becauseyou knowthereare technicalrequirements 5 clothis goingtobe placed?

6 requiredby Ecologyin orderto haveassurance? 6 A. That'scorrect.

7 A. That'scorrect. 7 Q. Andwithoutthat,yourabilityto cometo a

8 Q. In ordertohavereasonableassurance? 8 conclusionon reasonableassurancewithrespectto the

9 A. Yes. 9 temperatureof thewaterinthe relocatedchanneljust

I0 Q. And youdidn'thavethesereportsobviousiv !G isn'tthere,is it?

ii on August1Oor September21 whenyou issuedthe ii A. Idisagree.

!2 certifications? !2 Q. You'vetoidme thisis a criticalcomponent

13 A. Wedidn'thavethereportsthatwe -- the i3 of maintainingwakertemperature,and thatis oneof

!4 additionalreoortsthatwe requiredorplansinthe 14 the criteriafor-- inthe waterquaii:ystandards;

15 certificationat thattime. 15 correct?

16 Q. LookundertheWetland,StreamandRiparian 16 A. Youaretryingto oversimplifyor

17 Mitigationconditions,at theverybottom,l(e). 17 overemphasizethe importanceof thisonecondition.

i8 Is therea reauirementthatthe Portprovidea mapof 18 Q. Aii I'mtryingto do,Ms. Kenny,isget to

19 thelocationforthe shadeclothin therevisedNKMP? 19 the facts.And as I understandit,youneedto know

20 A. Yes. 20 wherethePortisgoingto placethatshadeclothin

21 Q. And what'stheimoortanceof requiringthe 21 orderto knowwhetherthosep!ants,coniferousspecies

22 Porttoprovidethatmapof the shadecloth? 22 alongthereplacedchannel,aregoingto survive.

23 A. Therewasa concernthatinplantingplants 23 That'swhatyourtestimonyis;correct?It'sa simple

24 forthe newchannel,ifshadingwas notprovidedfor 24 question.

25 certainof the coniferousspecies,the firand the 25 A. We!l,theNKMPalreadyidentifiedthatshade
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1 cedar,thatthosesmallplantscouldbe burnedand 1 clothwouldbe placedoverthe newchannel.Whatwe

2 killedby thesunabsentsomeshadingto protectthose 2 wereaskingforwasmoredetailon the locationof that

3 plants. 3 clothanddetailon how itwouldbe installedandhow

4 Q. Whatis thesignificanceof thoseconiferous 4 it wouldbe maintainedandremovedso thatourexperts

5 speciesdying? 5 whoarereviewingthisplancouldreviewthatanduse

6 A. Themitigationplansetsoutcertaingoals 6 theirexpertiseandtheirknowledgeto determine

7 forrestoringriparianhabitatalongtheMillerCreek 7 whetherthatplanwasadequate.

8 channelwhereit'srelocated.Thatincludesa mixof 8 Q. Right.We'regettingtoodeepin to this.

9 bothconiferoustreesandwillowsandothertypesof 9 Thisisshadecloth,and thebottomlineis, your

I0 vegetationfora healthymix ofplantspecies. !0 expertsneededto knowwheretheshadeclothwasgoing

!I Q. Butwhy is thatimportantto Ecologyinterms II to be placedin orderto decidewhetherthesebaby

12 of waterqualitystandards? 12 m!antsweregoingto makeit?

13 A. Intryingtoestablisha healthyrioarian 13 A. Right.

14 corridorthatincludesa healthybalanceofplants, 14 Q. It'sas sim_leas that?

15 whenthoseplantspeciesare fullygrown,theywill 15 A. That'scorrect.

16 provideshadingwhichhelpscontroltemperaturein the 16 Q. Andyouneedthosebabyplantsto growup

17 waterbodiesinMillerCreek,DesMoinesCreek,in 17 intobigplantsto protectthewatertemperaturein the

18 thoseareas.So whenyou'vegottailplantsadjacent 18 stream?

19 to thewater,thatprovidesshadingwhichprovides 19 A. That'scorrect.

20 coolingwhichis oneof thecriteriaforthewater 20 Q. Andunlessyouknowthatthosebabyplants

21 qualitystandards. 21 aregoingto growintobig plants,youdon'tknow

22 Q. So theplantlifealongthestreamsis 22 whetherthattemperatureisgoingto be affected--

23 criticaltomaintainingthewaterqualitystandardwith 23 wall,youknowit isgoingto be affected;it'sgoing

24 respectto temperature? 24 to rise,isn'tit,ifthereisn'tany plantlifeto
25 A. That'sone of thefactors. 25 shadethestream?
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1 A. Ifthere'sno vegetationto shadethe stream, 1 Q. AndEcologywantsthatinformationin order

2 there'slikelytobe an increaseintemperature.The tohavereasonableassurance?

3 absenceof oneplantspeciesor anotherisnot theon!v A. We wantas completea pictureas we cange=.

4 reasonwhytemperaturesmightrisein a stream,it's Q. Ecologywantedthatinformationon the

5 onecomponentof it. hydrologyofthe wetlandsdownslopeof the embankment

6 Q. Right.Andyou neededthedetailsonthat intheMiller,Walkerand DesMoAnerCreeksin orderto

7 componentto havereasonableassurancethatthe cometo reasonableassurancethatwaterquality

8 temperaturein thatpartof thestreamwasn'tgoing=o standardswouldn'tbe violatedinthosewetlands,isn't

9 riseandviolatestatewaterqualitystandards,isn't thatright?

I0 thatright? !C A. That'scorrect.
ii A. Yes. ii Q. And whendidEcologyreceivethe revised

12 Q. Turnoverto Page7, l(g). You alsorequired 12 N_MP?

13 as partof therevisedN_P that,"ThePortshall i3 A. Itwas lastmonth. Itwas in Novemeraround

14 monitorhydrologicconditionsof ai!wetlandsdownslone i4 Novemer!9, I believe.

15 of theThirdRunwayembankmentin theMiller,Walker 15 Q. Howmuchmonitoringof the wetlandsdownslope

16 andDesMoAnerCreeksub-basins;"is thatright? 16 of wheretheembankmentis goingto be withrespectto

17 A. That'scorrect. !7 Miller,WalkerandDesMoAnerCreeksub-basinshas

18 Q. Andwhy is it importantthatthePortmonitor 18 therebeeninthe past?

19 thattheNaturalResourcesMitigationPlanbe revised 19 A. My understandingisthatthere'sbeen

20 to providethatthe Portshallmonitorthosehydrologic 20 substantialmonitoring,andthatinformationwas
21 conditions? 21 providedto us andreviewedby EricStockdale.

22 A. Letme rereadthe conditionin itsentirety. 22 Q. Istherea baselinealreadyin place?

23 (Witnessreadingdocument). 23 A. There'sa substantialdatabankor a

24 Theimportanceforthemonitoringis to 24 substantialamountof datain placeto assesscurrent

25 ensurethatthere'ssufficienthydrologyto allow 25 hydrologyon the sire.
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1 wetlandplantsandwetlandsoilconditionsto continue 1 Q. Hasthe Portstartedcomplyingwiththis

2 afterconstructionof theproject. 2 provision?

3 Q. Andwhydid theDepartmentof Ecologywant 3 A. It'smy understandingthattheywerealready

4 theNRMPmodifiedto requirethat? 4 doingat leastmonthly,if nottwicemonthly

5 A. i believeitwasthedeterminationofour 5 monitoring.

6 consultant,KatieWalter,thatthePortdid nothave 6 Q. Thisrequirestwicea month. Isthe Port

7 sufficientplansin placeforsuchhydrologic 7 doingthatnow?

8 monitoring. 8 A. i believetheyare.

9 Q. Andyou needthatinformationto determine 9 Q. Haveyouseenrecentmonitoringreports

I0 whetherthere'ssufficienthydrologyto support:he i0 relatingto hydrologicconditionsof thewetlands

ii vegetationin thewetlands;correct? II downslope?

12 A. That'scorrect. 12 A. No,not tomy knowledge.

13 Q. Andwithoutthatinformation,you can'tmake 13 Q. Aren'tthosereportsto be sentto you under

14 a determinationwhetherthereis sufficienthydrology 14 thecertification?

15 in thewetlandsto supportthevegetation? 15 A. Well,it appearsthattheyareto be

16 A. You canmakea determinationby goingoutand 16 submittedto us on a monthlybasisduringthat

17 actuallylookingat thewetlandandcomparingovertime 17 monitoringperiodwhichwouldbe NovemberthroughMay.

18 theareaof thewetlandas itwaspriorto impact i8 Q. Haveyoureceivedanymonitoringreportunder

19 versuspostimpact,and if thereis insufficient !9 thisprovisionyet as of December19?

20 hydrologyit'sgoingto dryup andthatwetlandwAil 20 A. I haven'treceiveda monitoringreportthat's

21 shrink.So youcan actuallymeasureiton the ground, 21 cometo me identifiedspecificallyas a monitoring

22 buttheuse ofpiezometersandshallowhanddugsoil 22 report.Ifanythingwas includedin therevised

23 pitsisonemoretoo!chathelpsprovideclarityto the 23 versionof theNRMPregardingmonitoring,I can'ts_

24 naturalprocessesthatare actuallyoccurringout 24 becausei haven'tlookedat thatdocument.
25 there. 25 Q. We!l,thesemonitoringreportswouldbe
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1 separatefromtherevisionsto theNRMP. Andmy 1 Q. Nota we:landsscientist?

2 questionis, haveyou receivedthemonitoringrepcr:s 2 A. That'scorrect.

3 forNovemer? 3 Q. You'renotan engineer?

4 A. NottO my knowledge. 4 A. i'mnotan engineer.

5 Q. Do youhaveanyknowledgethatthose 5 Q. You'renota hydrologist?

6 monitoring-- themonitoringhasevenoccurred? 6 A. No.

7 A. I haven'tpersonallyverifiedwhetherthey're 7 Q. You'renota hydrogeoiogist?

8 doingthatmonitoringor not. 8 A. No.

9 Q. So youdon'tknow? 9 Q. You'renot a geologist?

I0 A. I don'tknow. !0 A. No.

i! Q. Who shouldI ask? Ii Q. You'renota botanist?

12 A. Youshouldaskthe Port. !2 A. No.

13 Q. Whataboutifwe sendyou a Pmhrequest? !3 Q. Andyou'renot a fishbiologist?

14 A. I don'thaveanydocumentsinmy handthat 14 A. No.

15 arepertinentto thisissueand I don'tbelievethat 15 Q. And you'renot a chemist;isthatright?

16 anyoneelsehas receivedanythingpertinentto this !6 A. No.

17 issue. 17 Q. in thatprovisioni(h),it saystha=,"ifthe

18 Q. That'smy question.Youdon'tknow? 18 delineationshowsthewetlandboundarieshavedecreased

19 A. i don'tknow. 19 thenadditionalin-basinmi:igationmay be requiredby

20 Q. !(h)requirestheNRMPto be revisedto 20 Ecology."Shouldn'tthatprovisionsay"shall"be

21 providethatwetlandboundarieswillbedelineatedat 2! requiredby Ecology?

22 years5, I0and 15;is thatright? 22 A. No,becausetheremaybe otherthingsthat

23 A. That'scorrect. 23 thePortcoulddo to restorehydrologyto a particular

24 Q. And that'sbothforthe runwaysiteandthe 24 wetland.

25 Auburnmitigationsite;correct? 25 Q. Wall,that'smitigation,isn'tit,to restore
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1 A. That'scorrect. 1 hydrologytoa wetland?

2 Q. Whatwillcausea wetlandboundaryto 2 A. Youcouldcallitmitigation.

3 decrease? 3 Q. Well,it ismitigation;agreed?

4 A. Itis my understandingasa personwhois not 4 A. Yes.

5 a specialistinwetlandecologythatboundariesin 5 Q. And ifthedelineationshowsthewetland

6 wetlandswilldecreaseor increasebasedon theamount 6 boundarieshavedecreasedthenadditionalin-basin

7 of waterguttingto the site. 7 mitigationshouldbe requiredin orderto have

8 Q. Is it yourunderstandingthatthereis an 8 reasonableassurancethatwaterqualitystandardswill

9 expectationon thepartof Ecologythatthewetlands 9 be met?

I0 thatwillremainafterthethirdrunwayis constructed I0 A. Yes.

ii willdecreaseinsize? ii Q. And thatprovisiondoesn'tprovidethat,does
12 A. No. 12 it?

13 Q. Why is therea requirementthatthosewetland 13 A. ThatprovisionallowsEcologythediscretion

14 boundariesbe delineatedon a five-yearbasis? 14 to workwiththe Portto determinean appropriate

15 A. ThePortand Ecologyhavedonetheirbestto 15 action.

16 reviewpotentialimpactsrelatedto theimportationof 16 Q. Right. It saysit maybe required;agreed?

17 fillandtheconstructionof newimpervioussurface. !7 A. That'swhatit says,"may."

18 Withoutmonitoringinplace,we can'tverifywhether 18 Q. Andthat'sa lesserstandardthan"shall."

19 ourassumptionsarecorrector not,andit'sthrough 19 Youagreewiththat,don'tyou?

20 thatmonitoringthatwe cantellwhetherour 20 A. Yes.

2! assumptionshavebeencorrector not. And if theyhave 2i Q. Turnoverto Page8,please.Underthe

22 notbeencorrect,thenwe cantakesomekindof 22 revisionspecifiedin Paragraph(j),midwaydownit

23 remedialactionto correctanyproblemthatwe find. 23 says,"ThePortshallamendthemonitoringconditionin

24 Q. You'renot a wetlandsbiologist,are you? 24 Table5.2-!2to read: 'Wetlandindicatorstatusof the

25 A. No. 25 dominantnoninvasiveplantspeciesshallnotdiffer
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1 frompre-projectconditionsduringor at theendof the 1 wetlandstoestablisha baselineon wetlandindicator

2 monitoringperiod.'"Do youseethat? 2 s=atusof mlantspeciespriorto the startof

3 A. i do. 3 stockpiling?

4 Q. And whatisthe reasonthatEcologywanted 4 A. I can'taddress-- I haveno knowledgeof

5 thatchangemade? 5 that.

6 A. Thatis a questionof a technicalnaturethat 6 Q. Whowould?

7 I don'tbelievei cananswer. 7 A. ProbablyEricStockdale.CertainlyJim

8 Q. You authoredthis,didn'tyou? 8 Kelleywiththe Port,or Parametrix.

9 A. I didnot authorthisparticularcondition. 9 MS.MARCHIORO:Kevin,can yougiveme an

I0 Q. Who authoredthiscondition? i0 ideaof thedura:ion?

ii A. i believethisconditioncamefromKatie ii MR.STOCK:Well,I thoughtyou saidshe

12 Walterat ShannonandWilson. !2 wantsto getoutof hereat 4:30.

13 Q. I thoughtyousaidyoutooktheShannonand i3 MS. MARCHIORO:I'mjusttryingto get an

14 Wilsonrecommendationsandrevisedthemto be included i4 indicationifwe'regoingto return,becauseI'd like

15 in the 40!certification. 15 no:to burdenher timeunduly.

16 A. I may havedonesomemanipulatingof the 16 MR. STOCK:Thereisno questionthatI will
:_nls_today. I am on Page6 of a 15-pageoutline17 wording,but i don'tunderstandwetlandindicator 17 not_ _

18 statusor I didn'tplaywiththetechnicalprovisions !8 thatshouldgiveyou someindicationthatwe won't

19 of whatwas there.So I wouldhave-- I can'tsay i9 finishtodayat 4:30. So we can finda mutually

20 exactlywhatchangesI mighthavemadeto this. 20 convenienttimeforall of us to comebackand finish

21 Q. So youhaveno ideawhatthat'sreferringto? 2! youup.

22 A. Onlyina generalsense. 22 MS.MIRCHIORO:I'mcuriousaboutthatsecond

23 Q. Well,do youhavean}'senseas to whythat's 23 day,though.Theexpectationwouldbe --

24 importantto makethatchangeforpurposesof 24 MR. STOCK:Geez,you know,Joan,youwant

25 reasonableassurance? 25 more--
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1 A. Yes,! do. Thereare certainspeciesof 1 MS. MARCHIORO:Likeyou wantoutof Ann.

2 plantsthatarefoundonlyinwetlands,andthoseare 2 MR. STOCK:Right. It willbe betweena half

3 calledobligatespecies,I believe.Andthereare 3 dayanda day,and that'sthe bestI can giveyouguys

4 certainplantsthatare foundonlyoutsideof wetlands, 4 rightnow. Sowe'llfinda mutuallyconvenienttime.

5 iftheyarein wetlandstheywilldie,andtheyare 5 THEWITNESS:Yeah. Basicallynot until

6 calleduplandspecies.And thenthere'sa rangeof 6 afterthefirstof theyearwouldbe a timethatwould

7 plantsinbetween,andtheyhaveparticularnames, 7 workforeveryoneinvolved.
8 whichis thatwetlandindicatorstatus.So it'sa 8 Q. (BYMR. STOCK) Let'stry to getthroughas

9 probabilityof whe:heror notthisplantcangrowin 9 muchaswe can,though.
I0 wetlandsor not. i0 A. Yes.

Ii So the "Wetlandindicatorstatusof the ii Q. Lookat Condition(k)on Page8.

12 dominantnoninvasiveplantspeciesshallnotdiffer 12 A. Uh-huh.

13 frompre-projectconditionsduringor at theendof the 13 Q. Whatisthisprovisionthatneedstobe

14 monitoringperiod.Eachvegetativestrata(trees, i4 changedin theNaturalResourcesMitigationPlan?

15 shrubsandemergents)shallbe assessedseparately,and 15 A. Thisis an indicatorstatus,oneof the

16 haveseparateconclusions." 16 indicatorsthatwetlandbiologistsuse to determine

17 So onewouldlookat,say,if in the !7 hydrology.And thisis actuallyan instancewherewe

18 da-da-da,but it'snotcalledemergent.Inthe 18 hadmadea mistakein theoriginalcertification,and

19 emergentstrata,whichismoreof yourlowgrowing 19 we caughtthatmistakeandmadetheconditionmore

20 vegetationslikeskunkcabbage,if theywereto lookat 20 stringent.

21 thenumer of skunkcabbageand to seethatthe},had 21 Q. Okay,that'swhereI wasgoingto go. This

22 declinedor theyhadbeenreplacedby plantsthatwere 22 isa changefromtheAugustI0certification?

23 onlyuplandplants,thenthatwouldindicatethat 23 A. That'scorrect.

24 there'sa problem. 24 Q. TheAugusti0 certificationsayswhat?

25 Q. Areyou awareof anymonitoringof the 25 A. Sixteeninches.
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1 Q. Thatgroundwatershallbe withintheupper!6 1 Q. And therewasa concernon thetar:of

2 inches? 2 Ecoiogvthatthatchannelwas-- or _o-'d--dr','b:<=d

3 A. Right.Letme read-- theAugust_0_. q uponcommentsD_'Nn_:

4 certificationsays,and I'llreadthepartthatis in z A. i don':recallif -- if youmeanNHC,

5 quotes,"Otherwetlandswith.predominantlymineral 5 _or_esu'"k" " Hydraulics--

6 soilsshallhavesoilssaturatedwithintheupper!6 6 Q. Yes.

7 inchesto mid-Aprilinyearsof normalrainfall." 7 A. -- hadtha:commentspecifically.! think

8 Q. And it waschangedin theSeptember2! 8 thatwasa comentraisedby DianeSheldon.I don't

9 certificationto saywithinthe upperi0 inches? 9 recallspecificallywhomadethatcomment,bun thatwas

I0 A. That'scorrect, i0 in responseto thoseconcernsalongthoselines.

ii Q. And actually,thatisa lesserstandard? __ Q. Andit'sseif-evident,but I needforyouto

12 A. No. !2 sa,,,it onthe record,ifthe relocatedchannelgoes

13 Q. If there's ',_ 's 13-- e_.m=alntome whyzt not. dr}',thatwillresultin a violationof statewater

14 A. Youmeasurein a holein theground.Picture 14 qualitystandards;correct?

15 a hole. You're ,,_ !5 .meas_..ngdown. So 16 inchesis !6 MS.MARCHIORO:Objection Couldyoustatea

16 inchesdownfromthe surfaceofthehole. Thatmeans 16 reasonforwhy itwouldgo dry? i'dhavea betterway

17 yourwaterisdown16 inchesinthehole. Ifit'si0 !7 to statetheobjection.

18 inches,it'sonly_n_ inchesfromthehole. 18 MR. STOCK:Juststateyourobjection.Vague

!9 Q. Sothere'smorewater-- !9 or whateveryouwantto say.

m, - .20 A. Therehasto be a higherlevelof water. 20 MS.MARbHIORO.i'm sorry.Vague,crazy.

21 Q. Morewaterthere,that'swhyyou'resaying 2! MR. STOCK:Butit'sso self-evident,Joan,I

22 it'sa stricterstandardhere? 22 don'tknowwhyyou'reobjecting.

23 A. That'swhatI'msaying.There'smorewater 23 Q. (BYMR. STOCK}But inany event,Ms. Kenny,

24 there. 24 do youagreethatit wouldbe a violationof state

25 Q. So whatwas thereasonforchangingit from 25 _ <wa_e.muaii<vstandardsforthatrelocatedchannelof
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i theAugusti0 certificationto theSeptember2! i MillerCreekto go dry?

2 certification? 2 A. Oniyif itwentdr},throughsomefaultin

3 A. Thatwasstrictlyto correctanerrorthatwe 3 designof thecreek,not if itwas a yearor tenyears

4 hadmade. 4 in a rowwheretherewasno rainandthe creek

5 Q. Howwas thaterrormade? 5 naturallydriedum itself.

6 A. Itms},havebeena typo. 6 Q. Well,therelocatedchannelis a partof the

7 Q. Was it? 7 mitigation,is it not?

8 A. i don'tknow. Itwas somethingcaughtafter 8 A. It is.
_ '_ _9 thecertificationwasissued. 9 Q. Andas partof themitigation,inorderto

i0 Q. The lastreferenceon thatPaqe8 regarding I0 havereasonableassurance,youwantto makesurethat

ii theVaccaFarmMitigationSiterequirestheN_MPtobe ii thatchanneldoesn'tgo dry?
12 revisedto statethatthe "Observablesurfaceflowmust 12 A. We wanttoensurethatthatchannelwill

13 bepresentin thecreatedchannelat alltimes." !3 functionas a naturalcreekbed to supportwhatever
14 What'sthatin referenceto? 14 wateristhere.

15 A. Thatwas anotherperformancestandardadded 15 Q. HasMillerCreekevergonedry,as faras you
16 toensurethatif there-- therewouldbe observable 16 know?

17 flowof waterin thechannelat alltimesto verify 17 A. Not tomy knowledge.I couldn'tsaywith

18 thatthatchannelwas functioningwellenoughto 18 certainty.

i9 supporta stream. 19 Q. And so an appropriatemitigationplanthat

20 Q. Right.That'sMillerCreek;right? 20 callsforrelocatinga channelofMillerCreekwill

21 A. That'scorrect. 2! providethatthatrelocatedchannelwillnotgo dry,

22 Q. Andthat'sthe newly-createdchannelfor 22 andthat'swhy you'vegotthisCondition(o)?

23 MillerCreek_ 23 A. As longas there'swaterin thecreekto be

24 A. That'sthenewly-createdrelocatedchannel, 24 conveyedthroughthatchannel,thatchannelshould

25 righE. 25 allowthatwauerto go throughandnot justsinkinto
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1 thesubterraneangroundanddisappear. 1 thatan applicantintendsto irrigate,thenwe want:o

2 Q. Right.Therehastobe anobservablesurface 2 see:hatirrigationsystemshownonthem!ansheetand

3 flowpresentinthecreatedchannelat alltimesin 3 thendiscussedaswellintheNaturalResource

4 orderforEcologyto havereasonableassurance,isn't 4 MitigationPianso thatwe canknow-- ourwetland

5 thatright? 5 expertscanassesswhetherthatproposaltoirrigate

6 A. That'scorrect. 6 looksreasonableor not.

7 Q. AndtheNaturalResourcesMitigationPian 7 Q. Sure. Withoutthatinformationyouagree

8 thatthePortsubmittedinwhichEcologyrelieduponto 8 thatthere'sno waythatEcology'swetlandexpertscan

9 issuethecertificationdidn'thavethatrequirementin 9 decidewhethertheirrigationsystemis appropriateor

i0 it,didit? i0 not?

Ii A. I don'trecallspecificallyif itdidornot. II A. That'scorrect.

12 Itmustnothavehaditin thereifthatwasa 12 Q. Youcan'tdecidewithoutthatinformationon

13 conditionthatwasreco_endedby ourwetlands 13 theirrigationsystemwhetherthatirrigationsystemis

14 specialisttobe a partof thecertification. 14 sufficienttosupportthemitigationplan;correct?

15 Q. Right.Itwasn'tinthemienwhenyouissued i5 A. That'scorrect.

16 thecertification,andthatrequirementisneededfor 16 Q. Andtheirrigationsystemforthemitigation

17 reasonableassurance,isn'tthatright? !7 planis a keycomponentforhavingreasonable

18 A. It'soneof thefactorsthat'sneededfor 18 assurance?

19 reasonableassurance. 19 A. It'sonecomponentof havingreasonable

20 Q. Withoutityoudon'thavereasonable 20 assurance.

21 assurancewithrespecttotherelocatedchannelof 21 Q. Withouttheinformationon theirrigation

22 MillerCreek;is thatright? 22 plan,there'snowaythatyoucansaythatthat

23 A. That'scorrect. 23 irrigationsystemis sufficientto supportthe

24 Q. Turnto Page9. Thecertificationrequiresa 24 mitigationplan,andifyoucan'tsaythatthe

25 submittalof a RevisedMitigationPlan;isthatright? 25 irrigationsystemis sufficientto supportthe

178

1 A. That'scorrect. 1 mitigationplan,there'sno wayyoucanhavereasonable

2 Q. AndthePorthadto submitthatrevisedNRMP 2 assurance,isn'tthatright?

3 by December31underthecertification;correct? 3 A. Ina generalsense.

4 A. Theydid. 4 Q. Well,andspecificallyherewithrespectto

5 Q. Andtheyhavesubmittedthatplan? 5 thisirrigationsystem?

6 A. Theyhave. 6 A. Withrespectto a particularirrigation

7 Q. Andtherevisedplansheetsareto address 7 systemidentifiedfora particularsectionofa very

8 thecorrectionsrequiredinAttachmentB to the 8 large,complexmitigationproject.

9 certification;isthatright? 9 Q. Right.And inparticular,thiswasforthe

!0 A. That'scorrect, i0 MillerCreekRelocationandFloodplainEnhancement?

Ii Q. Let'sturnto AttachmentB. Thefirst I! A. That'scorrect.

12 revisiontotheNRMPPlanSeton Sheet3 requiresthat 12 Q. Andwithouttheinformationon that

13 thePlanB revisedshowingdesignof irrigationsystem 13 irrigationsystem,youcouldn'thavereasonable

14 anddiscussirrigationplanin NRMP;isthatright? 14 assurancethatthatirrigationsystemwasappropriate

15 A. That'swhatitsays. 15 tosupportthemitigationfortheMillerCreek

16 Q. Whywasit importantto Ecologyto havethe 16 relocationandfloodplain?

17 revisedsheetshowthedesignoftheirrigationsystem 17 A. That'scorrect.

18 andtodiscusstheirrigationplan? 18 Q. Takea lookat therequirementthattheSheet

19 A. Firstletme sayaboutthisAttachmentB, 19 TElbe changedto notehowtheditcheswillbe blocked

20 thesewereallcommentsprovidedby ourconsultant, 20 to preventsedimentmigration.Tellme whatthat's

21 KatieWalter,ofShannonandWilson,andI am not 2! about.

22 familiarwiththereasonbehindeachoneofthese 22 A. Onceagain,I wasnotresponsiblefor

23 separaterequirementsinhere,or concerns. 23 preparingthislanguageor reviewingthesesheets,bu

24 Ingeneral,if there'ssomeindicationon a 24 TEI believestandsfortemporaryerosion,andthat

25 plansheetor someverbalindicationthatwe'vehad 25 wouldbe Sheet1 of thatpacketof sheets.Andthere
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1 wasapparentlya concernthatthe sheetdidnot show 1 streamdiversions_._'r _=and flowa=_,=._.:_=_-:_

2 adequatelywhattheplansweretopreventsediment 2 structure."

] migration. 3 So thesewereI guessconditionsan_

4 Q. Right. Andthat'sa criticalcomponentof 4 informationto give "_"aaa=_lona±detailon exactlyhow

5 waterqualitystandards,is itnot? 5 thes=reamwouldbe diver:ed-- I presume,and I _on':

6 A. Yes. 6 knowwi:hou<lookingat i: -- wouldbe divertedfrom

7 Q. Thesedimentcontrolstandards? 7 the oidchannelof :he creekintothenew channel.

8 A. Yes. 8 Q. Youcan lookat it if youwantbecausei have

9 Q. You'refamiliarwiththose? 9 the sheetshere,but--

i0 A. Yes. i0 A. I don'twantto.

ii Q. Andso untilEcology'sexnertssawhowthe Ii Q. ! know,it's4:15,isn'tit? Butthe sheets

!2 ditcheswillbe blockedtonreventsedimentmigration, !2 arehereif youneedto lookat them,and youmay be

13 therewasno way thatEcology'sexpertscouldhave 13 abletoanswermy auestionwithoutlookingan them.

14 reasonableassurancethatthe sedimentcontrol !4 My questionis,you agreethatwithoutthe

15 standardsintheWAC wouldnotbe violated? 15 detailsforthe streamdiversionstructureandflow

16 A. Yes. ! thinkmaybesheshouldrereadthe i6 dispersionstructure,there'sno way todeterminefrom

17 question.Itwas a longquestion, i7 a reasonableassurancestandpoint_h=_thatstream

18 (Reporterreadbackas requested.) !8 diversionwon'tresultin a violationof statewater

!9 A. Yes,or I agree. 19 qualitystandards?

20 Q. (BYMR.STOCK)Let'slookdownto the 20 A. I agreein theabsenceof detailsit's

21 changesthatwerereauiredunderAppendixB of the_ ___a:_ 21 difficulttomakean assessmentas to whetheror not

22 sheets,MillerCreek- InstreamandBuffer 22 therewouldbe pozentialimpactto waterquality.

23 Enhancements. 23 Q. Right.To nu:it moresimply,youneedthe

24 Whatis therevisionto SheetC3 thatis 24 de:aliaofthe streamdiversionstruczureandflow

25 beingrequired,andSheetC7 also? 25 dispersionstruczureto havereasonableassurancethat

182 184

1 A. I recallthatissue,discussingthatissue 1 statewaterqualitystandardswon'tbe violated?

2 withbothKatieandwithJimKelley.It wasn'tclear 2 A. We needthosedetails.

3 fromtheseplansheetshow thePortor the Port's 3 Q. Forthatpurpose?

4 consultantswouldactuallyaccessthestreamareato do 4 A. Forthatpurpose.

5 theworkbecausealongportionsof MillerCreekthe 5 Q. Okay,turnoverto Page2 of AttachmentB,

6 streamis abuttedby wetlands.So we wantedto know, 6 andlet'sfocuson SheetL3.

7 howareyougoingto getheavyequipmentintothisarea 7 A. Uh-huh.

8 todo the instreamworkthatyouhaveproposedto do, 8 Q. Whatis therevisionneededto L3?

9 andwe askedthemis thesesheetstoprovidethat 9 A. I rememer-- h3? Okay,L3 says,"It is

i0 detail, i0 unclearhowmuchof thisareawillbe cleared.Provide

ii Q. And youagreethatin theabsenceof that ii revisedsheetwithcorrectcross-hatchingin wetland."

12 detailgiventhatMillerCreekin thisareaisabutted 12 So theremusthavebeena problemwiththe

13 by wetlands,there'sno wayforyouto havereasonable !9 _ypeof cross-ha<chAngormarkingusedon thatplan

14 assurancethatwaterqualitystandardswon'tbe 14 sheetthatshowedwhatactionwas occurringinthe

15 violatedin regardto thisMillerCreekinstreamand 15 wetlandarea.

16 bufferenhancements? 16 Q. Letme showyou SheetL3 fromthe December

17 A. i agree. 17 NRZP. Whatis theareawe'retalkingabout?

18 Q. SheetC4,tellme whattherevisionis about 18 A. I can'tsay.

19 there. 19 Q. By lookingat L3 youcan'tsay?

20 A. Well,I'mnotsurewhatSheetC -- 20 A. Not withoutconsultingwithKatieWalterto

21 Q. I'vegot themhereif youneedto takea 21 figureoutwhichareashewas concernedabout. That

22 look. 22 washer comment.There'ssomeareaintherethatshe

23 A. Thereferenceis SheetC4 refers_o SheetTE2 23 feltwasnotcorrectlymarked.

24 whichis a partof theAppendixB. Andthe commen: 24 Q. Well,howdidthe Portknowwhatto do with

25 thereis,"Providerevisedsheetshowingdetailsfor 25 respecttoL3 then?
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i A. i believethatthatwasdiscussedina i Q. And:hat'swhyyouputit inthe40!

2 meetingwithJimKelley.We wentthroughthevarious 2 _=_i_=_{_

3 sheetsandpointedoutareaswherewe hadconcern,and • A. T_at'swhywe mut_, in _h_40i,was _oclose
_o_ betweenthoseverbalassurancesfrom

4 he agreedthatitwasunclearanditwouldbe 4 <hat_ _

5 corrected. 5 Mr.KelleyandourdiscussionswithMr.Kelievand_o

6 Q. Wall,it'stalkingaboutthearea,the 6 ensurethatgapwasclosedbetweenwhatwehadbeen

7 wetlandandriparianbufferaroundwetlandms,isn't 7 toidversuswhatactuallyappearsin thep!ansheets

8 it? 8 <ha:areusedforconstructionpurposes.

9 A. Kevin,I don'tknowwithcertaintyexactly 9 Q. Howabouttherevisionneededon SheetC8 in

I0 whicharea. Thatwasa co_m_entprovidedbyKatie <_ _ _=_-. :_, _p_...._ D? What'sthatabout?

Ii Walter. ii A. Thereapparentlyis a dischargeto a wetland

12 Q. Allright,turnovertoPage3 of Attachment 12 througha drainagechannel.Andthelanguage<here

13 B andlet'stalkaboutAppendixD totheNRMPPlan 13 states,"Addresshowoftenthesestructureswil!be

14 Sets,ReplacementDrainageChannelsandRestorationof =_ .......to.edandhowmodificationswillbemade_ a

15 TemporarilyimpactedWetlands.Whatis therevision !5 mroblemisidentified.Provideinformationinnoteon

16 thatis necessarytoSheetC3? !6 revisedsheet."

17 A. I believethatthesheetdidnotclearly 17 Thegoalthere,again,ismakesurehydrology

18 indicatehowwaterwouldbe channeledtoWetlandsii i8 is_La_n_a:n_dto thosewetlandsandthatthosechannels

19 and 9afterconstructionwascompleted. !9 are-- andanystructuresareappropriatelymonitored

20 Q. Andyouagreethatwithoutthatinformation 20 andmaintained.

21 clarifyinghowWetlandsIi and9wouldbe 2! Q. _ndthat'sinreferenceto thewetlands

22 hydrologicallysupportedafterconstruction,there'sno 22 demictedon SheetC8?

23 waythatyoucouldhavereasonableassurancethatstate 23 A. Well,I wouldbelievethatis thecase.

24 waterqualitystandardswouldnotbeviolatedwith 24 Right.Itwouldbethisdetailin theupperright-hand

25 respecttowetlandIiandWetland9? 25 cornerthatshowsthisflowdispersaltrench.Thisis _
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1 A. Yes. i moreof a genericdetail.

2 Q. What'stherevisionneededon SheetC7? Is 2 Q. Right.Andtheissuewas,howwasthat

3 itthesametypeof issue? 3 dischargestructuregoingto controlthe flowtothe

4 A. It'sthesameissueofwhetherornot-- if 4 wetland;correct?

5 thetemporaryerosionandsedimentationcontrolled 5 A. Well,howthestructurewouldbemonitored

6 channelisremovedafterthewholeprojectiscomple:e. 6 andhowmodificationswouldbe madeifa problemis

7 ItapparentlycurrentlydrainstoWetland44a,sothe 7 identified.

8 questionishowwili:hehydrologybemaintainedto 8 Q. I'mreferringto thefirstsentence,"Clarify
9 thatwetland. 9 howthedrainagechanneldischargestructurecontrols

:.owtothewetland."i0 Q. Right.What'sgoingto supportWetland44a I0 _
Ii ifthatTEStchannelis removedafterconstruction; ii You'retellingthePortyouneedmore

12 that'sthe issue? !2 informationto seehowthisdrainagechanneldischarge

13 A. That'scorrect. 13 structureis goingto controlthe flowtothewetland;

14 Q. And unlessEcologyknowstheanswerto that !4 correct?

i5 question,Ecologycan'thavereasonableassurancethat 15 A. i believethatwasKatieWalter'sconcern.

16 statewaterqualitystandardswon'tbe violatedwith i6 Shedidn'tunderstandexactlywhatthisdrawingmeant

17 respecttoWetland44aaftercompletionof 17 hereandwantedmoredetail.
18 construction;correct? 18 Q. Right.Withoutthatdetail,youandshe

19 A. That'scorrect,i wouldliketoaddtha_ i9 couldn'tcometo a determinationofhow thatwetland

20 almostallofthesepointsthatareinthisappendix 20 wasgoingto besupportedhydrologically?

21 werediscussedwiththePort,andtheydidprovideus 2i A. ! agree.

22 withverbalanswersas to howtheseissueswere 22 Q. And youneededthatinformationtohave

23 resolvedor wouldbe resolvedorwhattheirplanwas. 23 reasonableassurancethatthewetlandwouldbe

24 Andtheyagreedthattherewereinstanceswheretheir 24 supportedhydrologicallyandthatstatewaterquality

25 plansheetswerenotspecificenough,butthe']did-- 25 standardswouldn'tbe violated;correct?
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1 A, That'scorrect. " _RTER'S CERTIFICATE

2 Q. Whatdid youdo toprepareforthedeposition 2

3 today? ] i, DIANEMILLS,the undersignedCertifiedCourt

4 A. Imet withmv attorney,JoanMarchioro,fora 4 Reporterand NotaryPublic,do herebycertify:

5 shortwhile. I attendeda trainingthatMs.Marchiors 5 Thatthetestimonyand�orproceedings,a transcrlpr

6 didat our officeforEcology.staff:hatare ,nv_e__!'__ 6 o_.whichis attached,was aiven_beforeme at the :ime

7 in thethirdrunway,and i reviewedmy Declarationand 7 and placestatedtherein;thanany and/orall

8 Tomhuster'sDeclaration. 8 witness(as)wereby me duly swornto tailthe truth;

_ q thatthe sworntestimonyand/orproceedingswereby me9 Q. Did youmeetw.:nanyPortattorney?

i0 A. NO. IC s:enographicaiiyrecordedand transcribedundermy

II Q. Haveyoutalkedto anyoneaboutyour 11 supervision,to the bestof my ability;thatthe

12 depositiontodayotherthanMs.Marchioro? 12 foregoingtranscriptcontainsa full,true,and

13 A. 0nlyinpassing. 13 accuraterecordof a!l the sworntestimonyand/or

14 Q. Whatdid yousayandto whom? 14 proceedingsgivenand occurringat the timeand place

15 A. Oh,my deposi[ion'son Thursday.! can't i5 s=atedin the transcript;that I am in no way related

16 wait. !6 to any partyto thematter,nor to any counsel,nor do

17 (Discussionoff therecord.) 17 " haveany financialinterestin the eventof the
18 cause.

18 (Depositionadjournedat 4:30p.m.)

19 (Signaturereserved.) !9 WITNZSSMYHA_D]_DSZALthis 26thday of

20 20 DecaYer 2001.

21 21

22 22 DIANEMILLS,CSR#MI-LL-SD-M380N3

23 23 NotaryPublicin and for the State

24 24 of Washington,residingin King

25 25 County. Com_issionexpires10/10/02.
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1 CO_CTION & SI_TURE PA_

2

_: AIRPORTCO,UNITIESCOALITIONVS. STATEOF

3 WASHINGTON,et el.

BEFO_ THE POLLUTIONCONTROLHE;d{INGSBOARD

4 DEPOSITIONOF: ANN KENNY;DECEMBER20, 2001

5 I, ANN KENNY,havereadthe

withintranscripttakenDECEMBER20, 2001,and the same

6 is trueand accuratee:<ceptfor any changesand/or

corrections,if any,as follows:
7

PAGE LINE CORRECTION

8

9

i0

ii

12

13

14

15

16

17

18

19

20

21

22 Signedat , Washington,

23 on the day of , 2001.
24 AR 028747
25 ANN KENNY
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1 A P P E A R A N C E S 1 SEATTLE, WASHINGTON; FEBRUARY 20, 2002 .....
2 2 10:00 A.M.

3 FOR THE PLAINTIFF(S): 3 --oOo--
4 KEVIN L. STOCK 4

5 Attorney at Law 5 ANN E. KENNY,
6 Helsell Fetterman 6 sworn as a witness by the Notary Public,
7 1325 Fourth Avenue, Suite 1500 7 testified as follows:
8 Seattle, Washington 98101 8
9 9 EXAMINATION

10 FOR THE DEPARTMENT OF ECOLOGY: 10 BY MR. STOCK:
11 JOAN M. MARCHIORO 11 Q. Good morning, Ms. Kenny.
12 Attorney at Law 12 A. Good morning.
13 Assistant Attorney General 13 Q. You understand that this is a continuation of
14 2425 Bristol Court SW, 2nd Floor 14 the deposition started on December 20th?
15 P.O. Box 40117 15 A. Ido.

16 Olympia, Washington 98504-0117 16 Q. And you also understand that you continue to
17 17 be under oath?
18 FOR THE PORT OF SEATTLE: 18 A. I do.
19 GILLIS E. REAVIS 19 Q. Tell me what you have done with respect to
20 Attorney at Law 20 the Port's Third Runway Project since your last
21 Marten Brown 21 deposition.
22 1191 Second Avenue, Suite 2200 22 MS. MARCHIORO: Objection, vague.
23 Seattle, Washington 98101 23 MR. STOCK: How is it vague?
24 24 MS. MARCHIORO: What you have done, I guess
25 ALSO PRESENT: NONE 25 can you be a little more specific?

FEB 2 7 2002

Page 194 Page 196 k .-"

1 I N D E X l MR. STOCK: I can't be.
2 2 Q. (BY MR. STOCK) Go ahead and answer the
3 EXAMINATION BY: PAGE(S) 3 question.
4 MR. STOCK 195 4 A. Well, there are maybe several areas that I
5 5 can break it down to. There are administrative
6 6 functions that I continue to perform on the project,
7 EXHIBITS FOR IDENTIFICATION PAGE 7 such as public records management, responding to public
8 444 E-mail dated 3-20-01 from Ann Kenny to 8 disclosure requests. I have been involved in assisting
9 Elizabeth Leavitt 244 9 Ray Hellwig in preparing the interlocal agreement that

10 445 Certification from PSCAA, 9-21-99 244 10 we've signed with the Port.
11 446 E-mail dated 7-29-01 from Ann Kenny to 11 There have been technical issues that I have
12 various recipients with Preliminary Draft 12 been tracking that are related to the Port's compliance
13 401 WQC attached 274 13 with various conditions of the 401 that we issued and
14 447 E-mail from Ann Kenny dated 9-7-01 to 14 then reissued on September 21st, so various documents
15 various recipients with Draft Settlement 15 have come in in compliance with conditions of the 401
16 and SPLP work plan attached 284 16 and I have been responsible for parcelling out those
17 448 E-mail from Ray Hellwig to Ann Kenny 17 documents to the appropriate technical staff for
18 dated 1-10-02 295 18 review.
19 449 E-mail from Ed Abbasi to Ann Kenny 19 Q. Have you done anything else with respect to
20 dated 11-1-01 301 20 the Port's Third Runway Project since your last
21 450 E-mail from Ann Kenny to Jeannie Summerhays 21 deposition?
22 dated 12-7-01 with attached request for 22 A. I have attended one or two, three meetings
23 review 304 23 with Port staff on various technical issues.

24 451 Fax from Kelly Whiting to Ann Kenny re Water 24 Q. Anything else?
25 Quality Certification 311 25 A. Not that I can think of at the moment, but I
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1 may as we go along here. 1 A. We went to the southwest - well, just an

2 Q. Have you had a site visit since our last 2 area southwest of the terminal where they are doing
3 deposition? 3 some construction and looked at piles of dirt and their
4 A. I don't think so. I have been out to the 4 construction management practices for how they manage
5 Port's West Side office for a meeting, but I'm not 5 soils that they are excavating on site.
6 sure. There was a site visit that I did with Ed Abbasi 6 Q. Was this part of the South Terminal Expansion

7 and Rod Thompson, but that may have been in December, I 7 Project?
8 just can't recall right now. 8 A. I believe so, I'm not sure.
9 Q. Your December depositionwas takenon 9 Q. And you were examining piles of excavated
10 December 20, and I believe that yoursite visit with 10 soil?
11 Mr. Abbasi and Mr.Thompson occurredon December 24. 11 A. Correct.
12 Does thatrefresh yourrecollection? 12 Q. And what was the reason you were examining
13 A. No. 13 these piles of excavated soil in the area of the South
14 Q. It wasn'tthe daybefore Christmas? 14 Terminal Expansion Project?
15 A. I don't remember the day before Christmas. 15 A. Well, it was a visual examination only from
16 Q. What was the purposeof the site visit that 16 the van, and just looking at their best management
17 youhad with Mr. Abbasi? 17 practices for how they had the soil stockpiled on site.
18 A. And Mr. Thompson? 18 Q. Was that stockpiled soil going to be moved
19 Q. Yes. 19 over to the embankment for the Third Runway Project?
20 A. The purpose of that visit was to discuss the 20 A. I don't believe so. I'm not sure that they
21 fill criteria and familiarize Mr. Abbasi and 21 had made that determination, but I can't say what their

22 Mr. Thompson with the airport site and the areas where 22 plan was for it.
23 the fill would be placed, assuming that the Port 23 Q. Was there any discussion in thatregard?
24 received their 404 and all the legal issues are 24 A. No.
25 resolved. 25 Q. What observations did you make of these

Page198 Page200

1 Q. Which Mr. Thompson are you referring to? 1 stockpiled soils in the area of the South Terminal
2 A. Rod. 2 Expansion Project?
3 Q. And why is Rod Thompson involved at this 3 A. Well, they were there on the ground, the
4 point? 4 construction area was contained by construction or
5 A. Rod is a hydrogeologist with Ecology, and he 5 chain-link fencing, and that's about all I recall right
6 is reviewing the Port's embankment seepage monitoring 6 now.
7 plan that looks at surface water and groundwater. 7 Q. Did you observe any best management practices
8 Q. Is this seepage and monitoringplan that 8 with respect to these piles of excavated soil?
9 Mr. Thompson is reviewing the plan thatthe Portwas 9 A. I don't recall.

10 required to submit under the September 21 401 10 Q. You don'trecall anybest management
11 Certification? 11 practices that were in use with respect to these

12 A. It's the plan that they were required to 12 excavated piles of soil?
13 submit in Section E under the fill criteria in the 13 A. I don't recall any specific BMPs, but I don't

14 September 21st 401. 14 recall anything coming to mind in my recollection now
15 Q. Was anyone else on this site visit with 15 that struck me as being out of order or inappropriate.
16 Mr. Abbasi, Mr. Thompson and yourself?. 16 Q. Why were you inspecting the Tyee Golf Course
17 A. There was - I believe it was Paul Agid, with 17 area on the site visit?
18 the Port, Beth Clark, and Robin Kordik. 18 A. Oh, simply to familiarize both Mr. Thompson
19 Q. Where did you go and what did you see? 19 and Mr. Abbasi with the layout of the site and to look
20 A. We did a general drive-through of the Port's 20 at the area where the SASA, S-A-S-A, facility would be
21 facility focusing primarily on the west side where the 21 constructed to familiarize them with the location of
22 embankment would be placed, and then we went down to 22 Tyee Pond and Northwest Pond, the east and west branch
23 the golf course, Tyee Golf Course, and looked around 23 of Des Moines Creek.
24 down there. 24 Q. Why did you consider it important to show

25 Q. Anywhere else? 25 Mr. Abbasi and Mr. Thompson Tyee Pond?
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1 A. They have seen various site drawings of the 1 A. No ....... /
2 facility. I'm not sure how -- I know Mr. Thompson 2 Q. Is this matrix for the entire -- what is this
3 probably had never been out on the site prior to that 3 matrix regarding?
4 visit, and Mr. Abbasi may have been out there, but Tyee 4 A. The matrix takes the terms of the 401
5 Pond is a landmark on the ground that's referred to 5 Certification and we go through -- it goes through
6 relative to - and also there is a weir at the base of 6 section by section and identifies the deliverables or
7 the pond, you know, a meter that allows the water 7 the items that are due to Ecology, they have identified
8 through that pond, that controls -- there is a control 8 the staff people working on them, the due dates, when
9 structure at that pond that they can shut off if there 9 it was delivered, and I think there is a comment
10 is a spill upstream and then it's piped into Des Moines 10 section, something like that.
11 Creek. 11 Q. Is there any other information on the matrix
12 Q. What is Mr. Abbasi's involvement? 12 other than what you've just described?
13 A. He is an engineer with the Department of 13 A. I can't recall.
14 Ecology, and he is now the permit manager for the 14 Q. Have you had any other meetings with Port
15 Port's NPDES industrial stormwater permit. 15 staff other than the two you've just now told me about
16 Q. What were the meetings about that you 16 since your last deposition?
17 attended with the Port since your last deposition? 17 A. I have met with the Port staff twice
18 A. There was one meeting to discuss the terms of 18 concerning the revised Low Flow Analysis and Plan.
19 the interiocal agreement with the Port to discuss basic 19 Q. When were those meetings?
20 accounting - the accounting practices that we would 20 A. One meeting was yesterday, the 19th, and then
21 use and the codes that we would use to charge work to. 21 the first meeting was a week ago last Tuesday, so I
22 Q. Any other discussion at that meeting? 22 guess that would have been the 12th of February.
23 A. No, it was pretty much limited to simply the 23 Q. What was the purpose of these -- well, let's
24 interlocal agreement. 24 take them one at a time. What was the purpose of the
25 Q. Who was at that meeting? 25 meeting on February 12th?

Page202 Page204 .... ,_

1 A. Elizabeth Leavitt, Robin Kordik, and a woman 1 A. The purpose of that meeting was to provide
2 from their accounting department, and I don't recall 2 Keith Smith at the Port with some preliminary findings
3 her name. 3 that Kelly Whiting has drawn regarding the plan.
4 Q. Did you have any other meetings with Port of 4 Q. Who was at the meeting?
5 Seattle staff since your last deposition? 5 A. It was myself, Kelly Whiting and Keith Smith.
6 A. I have met twice with Robin Kordik in her 6 Q. Did Mr. Whiting provide a memo to you and
7 role as kind of the project manager for implementation 7 Keith Smith at this meeting regarding his preliminary
8 of the 401 Certification to discuss and review a draft 8 findings with respect to the revised Low Flow Plan.
9 matrix that the Port is developing with time lines for 9 (Discussion off the record.)

10 tracking the project, l0 A. He provided a working draft for discussion
11 Q. Have you seen a draft of that matrix? 11 purposes only at the meeting.
12 A. Ihave. 12 Q. (BYMR. STOCK) And did you retain a copy of
13 Q. Have you produced that in response to one of 13 that memo?
14 ACC's Public Disclosure Act requests? 14 A. No. We returned the memo.
15 A. I have not, because they have not provided it 15 Q. To Mr. Whiting?
16 tome. It was simply shown to me at a meeting and then 16 A. ToMr. Whiting.
17 discussed and then taken back, so I have not 17 Q. He showed this memo to Keith Smith; is that
18 received -- 18 right?
19 Q. You don't have a copy in your possession? 19 A. He did.
20 A. -- a hard copy that I could give to you or 20 Q. What were Mr. Whiting's preliminary findings
21 even an electronic copy, no. 21 that were discussed at this meeting on February 12th?
22 Q. Who was at this meeting where the matrix with 22 A. There were a number of items that were
23 the time line on the project was discussed? 23 discussed of a fairly technical nature, and I could
24 A. Robin Kordik and myself. 24 lump them into one area would be concerns regarding
25 Q. Anyone else? 25 changes or adjustments to the 1994 preproject model
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1 that the Port had made. There were changes in land use 1 bottom layer water coming was more rollingof out much

2 assumptions; there were some discrepancies, minor 2 or level. So we discussed that as an area, that it

3 discrepancies, in the acreages between the 1994 model 3 just didn't seem to make intuitive sense.
4 that Kelly had previously reviewed and the model that 4 Q. Any other hydrographs that appeared erroneous
5 appeared in the December 2001 revised version; there 5 to Mr. Whiting and that were discussed at that meeting?

6 were general concerns about the design of some of the 6 A. Not that I recall.
7 proposed facilities and how the design might lead to 7 Q. You said that Mr. Whiting expressed a concern
8 some potential problems with water quality; there were 8 about the design of proposed facilities and how the
9 concerns that there were mistakes made in the Miller 9 designs might lead to problems with water quality.

10 Creek modeling in terms of the portions of groundwater 10 What proposed facilities were discussed at this meeting
11 from Perland 80, something like that, P-E-R-L-A-N-D 80. 11 in terms of problems with the design?
12 That's an HSPF category for tracking water. 12 A. Well, those would be the facilities that are
13 Want me to keep going? 13 proposed in the low flow report and the facilities
14 Q. I do. 14 specifically identified to provide reserve low flow
15 A. There were concerns in Walker Creek with the 15 storage which they intend to place at the bottom of

16 amount of time being proposed to fill the low flow 16 planned stormwater facilities or in tandem to planned
17 vault. 17 stormwater facilities.

18 Q. Any particular low flow vault or all of them? 18 Q. And what was Mr. Whiting's concerns in that
19 A. The vault that would be used to offset 19 regard?

20 impacts in Walker Creek. There is only one vault 20 A. One concern was that the design of the inflow
21 there, I believe. 21 pipes to the low flow facility and the pipes for the
22 Q. What other concerns did Mr. whiting express 22 stormwater detention facility might result in -- I'!!
23 to Mr. Smith at this meeting regarding the revised Low 23 have to back up a little to try to explain how these
24 Flow Plan? 24 things work given that I'm not a structural engineer.

25 A. We looked at some charts and some hydrograpbs 25 The way I understand they are designed to work is that

Page 206 Page 208
1 that looked like they were erroneous, there were errors 1 water will come in during normal rain flow events, it
2 in them that didn't seem to make sense, so we 2 will go into the low flow portion of the vault, which

3 discussed - well, Kelly and Keith discussed what might 3 is - has now been redesigned in response to our
4 have led to the results in the hydrograph that didn't 4 comments and concerns conditions in the September 21st
5 appear to make sense to Kelly's trained eye. 5 401 to provide, it's kind of a baffled system where the
6 Q. Are you saying there were inconsistencies 6 water goes in and then it courses back and forth, it's
7 between the charts and the hydrographs? 7 kind of a baffling system that allows for settling of
8 A. What I'm trying to say is that there were 8 sediments and then the water moves into the detention
9 some hydrographs that didn't make sense. 9 part of the facility for stormwater and so there is

10 Q. Do you recall which hydrographs didn't make 10 always water moving in and out.
11 sense? 11 But in a storm event there may be water

12 A. I recall specifically one hydrograph that 12 that - okay, yeah, would flush -- would move that
13 shows there was work done by Pony Ellingson that shows 13 water through the low flow vault more rapidly, and then
14 the water coming through the embankment, and it was for 14 that outflow for the detention vault discharges
15 the slice model - slice area 1, which is the thickest 15 directly to stream. The plan to release water for the
16 portion of the embankment at the pinch point of Miller 16 low flow, there is a separate outfall for that. So
17 Creek, and it appeared to be very flashy. 17 there is two outfalls, one for the detention and one
18 So what that means is that -- the hydrograph 18 for the low flow. And it's the low flow outfall where
19 shows precipitation raining on the embankment and then 19 they would be doing their proposed monitoring for
20 water coming - predicted to come out of the base of 20 dissolved oxygen, sediments, whatever the criteria that
21 the embankment. And there seemed to be -- you know, 21 they propose to monitor to ensure -- temperature is one

22 rain is very spiky, you know, it rains and then there 22 -- for water quality compliance.
23 is no rain, and so the corresponding hydrograph for 23 So during storm events there might be the
24 water coming out the bottom was equally flashy, where 24 potential that that water could flush through, the
25 in other areas of the embankment the curve for the 25 stormwater would flush through and go through the
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1 stormwater outfali, thereby releasing water that had 1 assumptions for the modeling in all three basins, I .....
2 been stored for some length of time in the low flow 2 believe, so using GIS data and other mapping
3 facility that might have a problem. No to say that it 3 technologies they are verifying the acreages of the
4 will, but that it might because it might have been 4 basins.
5 sitting there longer. So that was one thing that we 5 Q. Why was Ray Hellwig at this meeting?
6 discussed in terms of the design. 6 A. He was at the meeting simply to observe and
7 The other area of concern was that by virtue 7 listen to some of the technical discussions that were
8 of sitting in this vault for the low flow portion of 8 occurring.
9 the vault in this baffled system which has a lot of 9 Q. Why?

10 area of exposed concrete, that that might, although not 10 A. Because he wanted to, I believe.
11 necessarily, raise the pH of the water in that portion 11 Q. Well, did he have anything to say?
12 of the vault. So we have discussed various ways that 12 A. He welcomed people to the meeting and just
13 pH could be prevented, either lining or painting the 13 expressed his appreciation for everyone's willingness
14 vault or various treatment options for treating pH as 14 to come together.
15 it comes out of the vault, either through adding acid 15 Q. Did he say anything else at the meeting?
16 in some kind of a treatment facility, or I guess there 16 A. No.
17 is another process called CO2 sparging that will adjust 17 Q. How long did he stay?
18 the pH. 18 A. Oh, about an hour, hour and 15 minutes,
19 Q. Any other design aspects that were discussed 19 something.
20 at this February 12 meeting where Mr. Whiting expressed 20 Q. How long did the meeting last?
21 a concern? 21 A. We started at around 9:00 and left about
22 A. I don't believe so. 22 quarter of one.
23 Q. Were any conclusions reached at this February 23 Q. What was the purpose of this meeting on
24 12th meeting? 24 February 19th?
25 A. No. 25 A. The purpose of the meeting was to provide the

Page210 Page212 _.,

1 Q. What was the upshot of the February 12 1 Port and their consultants the opportunity to meet with
2 meeting? 2 Kelly and hear his concerns directly from him rather
3 A. The February 12th meeting lead to the meeting 3 than mediated through Keith Smith's interpretation of
4 that we had yesterday with the Port. 4 what his concerns were, and for there to be a
5 Q. Who was at this February 19 meeting? 5 discussion of the technical issues and the opportunity
6 A. Keith Smith, Paul Fendt, Joe Brascher, Pony 6 for the Port to provide Kelly with additional
7 Eilingson, Felix Kristanovich, Nick Stackelberg, Kelly 7 information or clarification that might not have been
8 Whiting, Ed Abbasi, myself, and Ray Hellwig was there 8 readily available or necessarily understandable from
9 for a portion of it, and John Drabek was there for a 9 what was provided to us in the written document.

10 portion of it. 10 Q. Was there an agenda for the meeting prepared?
11 Q. Geez, quite a crowd. 11 A. Yes, there was.
12 A. It was all of the technical experts from the 12 Q. Who prepared the agenda?
13 Port that were involved in the low flow. 13 A. Keith Smith did.

14 Q. There are a couple ofnames that I haven't 14 Q. And you were given a copy of that agenda?
15 heard of before. The first one was Felix -- 15 A. Right.
16 A. Kristanovich. I think he must be Russian. 16 Q. And you have a copy?

17 Q. Who is Mr. Kristanovich? 17 A. Right, yes.
18 A. He is a modeler with Foster Wheeler, an 18 Q. Was anything else prepared for the meeting in
19 engineering consulting firm, and he has been doing the 19 terms of documentation or memos or reports?
20 HSPF modeling work for Des Moines Creek. 20 A. Paul Fendt provided us with a map that
21 Q. Who is Nick-- 21 showed - shows changes in the groundwater and surface
22 A. Stackelberg. 22 water basins between the 1994 predeveloped conditions
23 Q. -- Stackelberg? 23 and the 2006 postdeveloped conditions that we had not
24 A. He is employed by Parametrix, and he has been 24 seen before and then there was a chart that accompanied
25 doing a quality check and review on the land use cover 25 that document.
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1 Q. What was the chart? 1 this factor wayof 24 in the that the precipitation was

2 A. It was a table summarizing acreage changes, I 2 handed off between the Slice and Hydrus models to the
3 believe. I didn't look at it, actually. 3 HSPF model.
4 Q. Did you keep a copy? 4 At that meeting we had discussed a few
5 A. Yes. 5 changes in Des Moines Creek to some of the groundwater

6 Q. What other documentation was prepared? 6 and surface water basins to correct errors at that time
7 A. That was it. 7 that misrouted water to various - there was some
8 Q. Did Kelly Whiting prepare a memo from the 8 misrouting, we discussed that. What we received in
9 meeting? 9 December was a model that made a lot more changes, and

l0 A. He was working from his own draft working l0 we were able, through discussing this issue yesterday
l 1 notes. 11 with Nick Stackelberg and Paul Fendt, to understand the
12 Q. Did he hand out any memo or notes? 12 basis for those changes, and they provided us with the
13 A. No. 13 map that shows on the ground where the surface water
14 Q. What was discussed at the February 19 14 and groundwater changes were occurring and were able
15 meeting? 15 to, I believe, satisfy Kelly as to the basis for those
16 A. The items of discussion were the items that 16 changes.
17 we had outlined on February 12th, so they included for 17 What he requested and Ecology concurred with
18 all three basins, that being Miller, Walker and Des 18 was that the Port provide a validation report of the
19 Moines Creek, reviewing the land cover issues, 19 modeling that is some tool to verify that the - it
20 addressing calibration issues, talking about some of 20 would be a tool to verify the assumptions of the
21 the areas where there might have been errors introduced 2l modeling.
22 into the modeling and how that was resolved or would be 22 Q. So this validation report has become a
23 resolved. We talked about the design issues relevant 23 deliverable?
24 to water quality. 24 A. Yes.
25 Q. What was discussed with respect to the errors 25 Q. And when is this validation report due?

Page 214
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1 introduced into the modeling? 1 A. We didn't establish an immediate time line at
2 A. Port staff and their consultants agreed with, 2 that meeting for submittal. The Port indicated that
3 oh, a good portion of the comments that Kelly had 3 they would begin working on it immediately. We are -
4 raised and had gone in and looked at them and agreed 4 Kelly was able at this meeting to have several of his
5 that there were errors and they have already taken 5 questions regarding the modeling and the changes
6 steps to correct those errors. So it was explained how 6 that-- the things that he had questions about were
7 that occurred, and the steps that they were taking to 7 able to be resolved, and we need for him to put his
8 correct those errors was also discussed and explained. 8 final conclusions into writing.
9 Q. What errors did Mr. Whiting identify in the 9 Q. Is there a date by which he is to put his

l0 modeling? l0 final conclusions in writing?
11 A. Well, specifically to Miller Creek there was 11 A. I had hoped to be able to establish that
12 a problem with double counting of precipitation. That 12 yesterday, but when he came into the meeting in the
13 might have been related to the Perland 80 problem, but 13 morning he advised me that a very close personal friend
14 I am not a modeler and I don't understand that fully. 14 of his had been killed over the weekend and that this
15 Q. You too, huh. 15 week he would be involved in funeral preparations, so I
16 A. It's quite a science. 16 am not sure when I'm going to be able to get that
17 Q. What other errors did Mr. Whiting express a 17 letter from him.
18 concern about with respect to the modeling? 18 Q. How long do you anticipate Mr. Whiting will
19 A. I wouldn't classify this particular issue as 19 take to complete his final conclusions and put them in
20 an error, but we discussed the modeling in Miller Creek 20 writing?
21 and the fact that they had -- the Port had made changes 21 A. I don't know. I had the feeling yesterday
22 that went beyond the changes that Ecology had expected 22 that the only thing that was on his mind was this
23 in the meeting that we held with the Port on October 23 personal loss of his, and I will try calling him
24 30th of 2001, which is the meeting where the Port 24 Thursday or Friday to discuss that with him.
25 identified an error in accounting for precipitation, 25 Q. What was discussed at this February 19
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1 meeting regarding calibration issues? 1 precipitation that falls is going through that very ....../
2 A. I'm not sure if this is - well, it's 2 quickly, so that explains why those hydrographs are
3 somewhat related to calibration. We discussed in the 3 showing a corresponding flashiness to the
4 Miller Creek basin where the point of compliance should 4 precipitation, and that satisfied Kelly in terms of
5 be. 5 that question that he had.
6 Q. And what was discussed in that regard? 6 I believe that what Kelly said regarding the
7 A. We discussed moving the point of compliance 7 calibration for Des Moines and Walker was that the
8 to a lower point in the basin to capture more 8 calibration looked reasonable. The calibration for Des
9 appropriately several drainage areas that had not been 9 Moines Creek we discussed with Joe Brascher, and

10 represented. We also discussed that moving this point 10 although there is, quote, not a very good match, end of
11 of compliance would go some distance in meeting the 11 quote -
12 concerns raised by Northwest Hydraulics about the point 12 Q. Who said that?
13 of compliance in the Miller Creek basin. 13 A. According to Kelly.
14 Q. Where is the point of compliance going to be 14 Q. Kelly said that?
15 moved to? 15 A. Kelly said that, and Joe Braseher echoed that
16 A. I'm not exactly sure. I believe it is 16 -- the discrepancies would be very likely due to the
17 somewhere just south of 509. The modelers understood 17 inadequacy of the gauging system in place by King
18 the map that they were pointing at and we'll have that 18 County to really accurately measure low flow changes.
19 information back to us from the Port. 19 That gauge system is in place to measure changes in
20 Q. When? 20 peak flow, not low flow, and so some of the readings
21 A. When we agree to a time line for submittal of 21 from the actual gauge data, according to Mr. Brascher,
22 that information. 22 simply don't make any sense. They have got to be
23 Q. Well, what was said at the meeting in that 23 errors, in his opinion, in, you know, the gauge was not
24 regard? 24 functioning or it simply wasn't able to do what it was
25 A. As I've already explained, we hope to get the 25 supposed to do.
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1 letter from Kelly. There is some uncertainty about 1 He said there is a discrepancy between the
2 when that letter is going to come, and that it will 2 upper gauges and the kind of data that they were
3 be - it's our expectation that the Port intends to 3 getting out of the lower gauges at the mouth, and you
4 turn around their comments or their response or 4 would have to ask him about what all that means, but
5 revision in a very short order of time, maybe a week, 5 Kelly seemed to agree that that would make a logical
6 maybe less, to the comments. They are already 6 reason for why there would be not a good match between
7 underway. 7 the gauge data and the predicted outcome of the model
8 They have already begun some of the modeling 8 for calibration purposes, but both Kelly and Joe
9 work in response to the verbal things that we have 9 Brascher were of the opinion that the basic calibration

10 discussed, so they are already running- they have 10 for all three basins is very solid.
11 already rerun from the models from Miller Creek 11 Q. What was said at the February 19th meeting
12 correcting the changes and concerns that Kelly had 12 with respect to reviewing land cover issues?
13 addressed. And their preliminary run, which we have 13 A. That was discussed in all three basins using
14 not verified through receipt of the models, is that 14 numbers that Kelly had pulled from the revised December
15 they are still showing that the water from the 15 2001 low flow report and comparing that to numbers that
16 embankment will offset any impacts to low flow. 16 Paul Fendt had generated using this map that I've
17 Q. In Miller Creek? 17 discussed, and the chart, and comparing those numbers.
18 A. In Miller Creek. 18 And after we went through that process, Kelly seemed to
19 With regard to these hydrographs concerning 19 be satisfied that those numbers in the December plan
20 the Slice 1 for the thickest portion of the embankment, 20 seemed reasonable, I believe.
21 Pony Ellingson was able to explain why it was flashy. 21 Q. You believe what, that Mr. Whiting --
22 That is based on the way that he had done his model 22 A. Right, I believe he was satisfied. But I
23 using ceils for this portion of the area that he was 23 didn't get a chance to talk with him after the meeting.
24 looking at, and the first three cells which are closest 24 You'll have to ask him that. But he seemed to --
25 to the MSE wall are very porous, and so the 25 didn't have any more questions after we went through
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1 that. 1 have reasonable assurance?
2 Q. Other than the agenda and the map and chart 2 A. I would say not, because what we approved in
3 that Mr. Fendt provided, was there any other 3 August and September we are still looking at impacts
4 documentation reviewed at this meeting on February 4 that are within that range of total impact, and we are
5 19th? 5 merely working now and fine-tuning some very fine
6 A. Well, what both Kelly referred to and 6 technical details, but the overall modeling work that
7 Mr. Fendt and the other technical people was the 7 the Port has done continues to be consistent and is
8 December 2001 report and the appendixes that went with 8 supporting that earlier work.
9 that. 9 Q. So let's see ifI understand you correctly.

l0 Q. Any other documentation? 10 You're saying, Ms. Kenny, that -- well, first of all,
11 A. No. 11 you made a recommendation of reasonable assurance --
12 Q. Was any other documentation provided at this 12 A. That's correct.
13 February 19 meeting other than the agenda and the map 13 Q. -- on August 10, 2001, correct?
14 and the chart that Mr. Fendt provided? 14 A. (Witness nods head.)
15 A. No. 15 Q. Is that correct?
16 Q. Why was Mr. Abbasi at the meeting? 16 A. That's correct.
17 A. Mr. Abbasi attended the meeting because I had 17 Q. And on that basis a 401 Certification was
18 requested him to as the permit manager for the NPDES 18 issued?
19 stormwater permit. He was very interested in 19 A. That's correct.
20 knowing - well, I can't say what he was interested in 20 Q. You're now telling the Port that the Port has
21 knowing because I can't read his mind, hut he will be 21 to provide a validation report for the revised Low Flow
22 responsible for the revised NPDES permit that will be 22 Plan that was submitted to the Department of Ecology in
23 issued this summer that I believe does include the new 23 December of 2001; is that correct?

24 and proposed stormwater facilities for the third runway 24 A. That's correct, if I understood exactly what
25 and that would be incorporated into the industrial 25 was meant by the term validation report.
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1 stormwater permit. He was also there to provide 1 Q. Well, that's a term you used. What did you
2 technical support to me when we discussed some of the 2 mean by that?
3 design issues regarding those stormwater facilities 3 A. That's a term that Kelly used, and I believe
4 because he is an engineer. 4 I know what he expects but l'm not an engineer. That's
5 Q. Was there any discussion at yesterday's 5 one of those issues I will be working out with Kelly
6 meeting regarding the March hearing before the PCHB? 6 when I get to talk to him again about, okay, what
7 A. Not particularly, no. 7 exactly is required in this report, because that's my
8 Q. In general? 8 job is to put the parameters on what we're requiring
9 A. Well, only in general. 9 from the Port.
10 Q. Inwhatway? l0 Q. Sure. And I just want your testimony to be
11 A. I think just everybody expressed their wish 11 clear.
12 that we could have this revised work from the Port 12 Your testimony is that you do not need this

13 completed before the hearing. 13 validation report for the December 2001 revised Low
14 Q. Why? 14 Flow Plan in order to have reasonable assurance for the
15 A. So that we could reference it if we need to. 15 401 Certification issued to the Port; is that right?

16 Q. Why do you think there is going to be a need 16 A. No.
17 to reference it at the March hearing? 17 Q. So you do need this validation report to have
18 A. Well, I think that's a legal issue and it's a 18 reasonable assurance; is that your testimony?
19 speculative issue. My personal belief is that we 19 A. We need the validation report to give us a
20 issued a valid 401 with conditions and the Port is 20 final level of comfort over and above the level of
21 complying with those conditions. They are submitting 21 comfort that we've already reached that the modeling
22 the reports required by that 401 and Ecology is in the 22 approach and the impact numbers that the Port provided
23 process of reviewing those reports. 23 us in August as supplemented by - as required by the
24 Q. Does the validation report that the Port is 24 401 Certification with the additional information that
25 now to provide, is that report necessary for Ecology to 25 we requested --
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1 THE WITNESS: Would you read that back? This 1 technical -- I'm sorry, the design details for the low .....
2 is getting too complex here. 2 flow facilities. The information that Kelly gives to
3 Q. (BY MR. STOCK) Why are you avoiding the term 3 us is coming in the form of recommendations, and those
4 reasonable assurance in your answer? 4 recommendations will be utilized by Mr. Abbasi and
5 A. I'm not avoiding the term. It's simply a 5 Mr. Garland to make recommendations to me that I will
6 term that I believe that your clients have a different 6 incorporate in a final letter to the Port.
7 opinion as to the meaning of reasonable assurance. 7 Q. And just so I've got this, you're going to
8 Reasonable assurance is not absolute certainty. 8 take what Mr. Whiting recommends to you and what
9 Reasonable assurance stems from our understanding of a 9 Mr. Abbasi recommends to you and what Mr. Garland

10 project and the impacts of the project based on l0 recommends to you, combine it all in one letter and
11 scientific analysis that the project is not likely to 11 send that letter to the Port saying that these are the
12 adversely impact water quality. 12 revisions that you need to make to the December 2001
13 Now, there are -- so that is a big picture, 13 Low Flow Plan; is that correct?
14 but there may be areas of some uncertainty or some 14 A. That is my intent.
15 areas that need further clarification and that is why a 15 Q. And when do you expect to send that letter to
16 401 Certification is drafted or written the way it is, 16 the Port?
17 to require supplemental submittal of information. We 17 A. As soon as I can get the letter from Kelly,
18 have received nothing to date that shatters that 18 which as I explained, is uncertain, and then I can get
19 overall confidence that the modeling performed by the 19 the feedback from Mr. Abbasi and Mr. Garland.
20 Port and the impact numbers that they have provided 20 Q. What's your best estimate as to when you're
21 with us are reasonable. 21 going to send that letter?
22 Q. It's a simple question, Ms. Kenny. Do you 22 A. Two weeks, maybe, if I'm lucky.
23 need the validation report that you are now requiting 23 Q. Well, that puts it awfully close to the March
24 the Port to submit for the December 2001 revised Low 24 18th heating date, doesn't it?
25 Flow Plan to have reasonable assurance with respect to 25 A. It will just happen when it happens.
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1 the 401 Certification issued to the Port of Seattle, 1 Q. And then Ecology expects the Port to revise
2 yes or no? 2 the December 2001 Low Flow Plan as required by your
3 A. Yes. 3 letter to the Port; is that tight?
4 Q. With respect to the December 2001 revised Low 4 A. That would be correct.
5 Flow Plan, is there any other deliverable, other than 5 Q. And what is Department of Ecology expecting
6 this validation report, that Ecology is now requiting 6 from the Port? Is it going to be a report in response
7 the Port to provide? 7 to the letter? What should I call it so that you and I
8 A. We will be requiring the Port to submit to us 8 can communicate here?
9 revisions or corrections to that December report that 9 A. Their response. It will be a response to our

10 correct the errors in that report. 10 letter and it may -- I need to give it some thought to
11 Q. And those revisions will be in response to 11 figure out what the best format would be.
12 Mr. Whiting's final conclusions as he sets out in this 12 Q. It will be yet another revision to the Port's
13 memorandum that he's going to provide to you; is that 13 Low Flow Plan, will it not?
14 tight? 14 A. It will be corrections to their revised
15 A. What we require the Port to do will be based 15 December 2001 Low Flow Plan.
16 on Mr. Whiting's letter. It will also be based on our 16 Q. And my question is this: Do you need those
17 own technical analysis of the report, the designs, and 17 corrections to the revised December 2001 Low Flow Plan
18 the water quality issues surrounding the project. 18 in order to have reasonable assurance for purposes of
19 Q. Well, other than what Mr. Whiting has done to 19 the 401 Certification that has been issued to the Port
20 review that December 2001 Low Flow Plan, has the 20 of Seattle --
21 Department of Ecology conducted any review independent 21 A. Yes.
22 of what Mr. Whiting has done? 22 Q. -- yes or no? And your answer is yes?
23 A. I have Mr. Garland, Dave Garland, reviewing 23 A. Yes.
24 the low flow portion - I'm sorry, the modeling for the 24 Q. All tight.
25 embankment, I have Mr. Abbasi reviewing the 25 MR. STOCK: Why don't we take a short break.
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1 (Recess taken.) Q. was you spoke to
1 When the last time her?

2 MR. STOCK: Let's go back on the record. 2 A. Probably a month ago.
3 Q. (BYMR. STOCK) Let me hand you a copy ofthe 3 Q. SoMs. Walter on behalf of Department of
4 September 21, 2001 401 Certification, which is 4 Ecology is still in the process of reviewing the
5 Exhibit 1, and have you turn to Page 6 of the 5 revised NRMP, correct?
6 certification. The first full paragraph in the 401 6 A. I believe that's correct.
7 Certification states, No document, report or plan 7 Q. But other than that, you don't know what the
8 required by this order shall be deemed approved until 8 status of her review is?
9 the Port receives written verification of approval from 9 A. Not today.

10 Ecology. Do you see that? 10 Q. When was the last time you spoke with her, a
11 A. Yes. 11 month and a half ago?
12 Q. Did you write that? 12 A. A month.
13 A. Yes. 13 Q. And what was the status of her review at that
14 Q. With respect to this validation report of the 14 point?
15 modeling for the revised December 2001 Low Flow Plan, 15 A. I believe she said she was working her way
16 is that sentence applicable? 16 through that.
17 A. Yes. 17 Q. Do you expect to receive written comments
18 Q. With respect to the corrections to the 18 from her with respect to the revised NR_MP?
19 revisions to the December 2001 Low Flow Plan, does the 19 A. Eventually.
20 401 Certification require Department of Ecology to 20 Q. And what will you do with those written
21 approve of those corrections in writing per this 21 comments?
22 provision of the 401 Certification? 22 A. First I will read them, and -- well, probably
23 A. Under this September 21st certification, we 23 before I read them we will discuss whether there are
24 required the Port to submit a revised Low Flow Plan 24 any issues or concerns that we need to go back to the
25 within 45 days of submittal. 25 Port and request clarification on.
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1 Q. And they didn't do that, did they? 1 Q. And then what will you do?
2 A. Yes, they did. 2 A. Then we'll transmit those concerns back to
3 Q. It wasn't within 45 days, was it? 3 the Port or a letter of written approval if that's the
4 A. Well, they requested an extension, which they 4 conclusion that we draw based on her review.
5 are allowed to do under C(4). 5 Q. And you just anticipated my next question,
6 Q. So in any event, they submitted it in 6 and that is, with respect to this revised Natural
7 December? 7 Resources Mitigation Plan that the Port submitted in
8 A. They did submit it. We have not yet approved 8 November 2001, pursuant to the provision of the 401
9 that document. 9 Certification on Page 6, does Ecology have to provide

10 Q. Right. And my question is, pursuant to this 10 writtenverificationofapprovalofthatrevisedNRMP?
11 provision of the 401 Certification on Page 6, doesn't 11 A. Yes.
12 the Department of Ecology have to provide written 12 Q. And Ecology hasn't done that yet; is that
13 verification of approval for the December 2001 revised 13 right?
14 Low Flow Plan? 14 A. No, we have not yet provided written approval
15 A. Yes. 15 of that document.

16 Q. What is the status of the revised Natural 16 Q. And that's because Katie Waiter's review is
17 Resources Mitigation Plan that was submitted to the 17 not complete?
18 Department of Ecology in November? 18 A. That is correct.
19 A. That is still under review. 19 Q. Is the Department of Ecology performing any
20 Q. Who is doing the review? 20 other review of the revised NRMP that you will rely
21 A. Katie Walter. 21 upon in deciding whether to write a letter of approval
22 Q. And what is the status of her review of the 22 of the revised NRMP or write a letter asking the Port
23 revised NRMP? 23 for further clarification?

24 A. I haven't spoken with her about that 24 A. I know that Erik Stockdale has been spending
25 recently. 25 a lot of time reviewing the NRMP in preparation for the
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1 hearing. 1 validation report for the modeling for the revised Low .....
2 Q. Well, you mean the revised NRMP? 2 Flow Plan?
3 A. I'm not certain. 3 A. With regards to the Natural Resource

4 Q. Well, that's my question. Other than looking 4 Mitigation Plan we had a greater degree of completeness
5 to Katie Walter for review of the revised NRMP, is the 5 in the information provided to us by the Port.

6 Department of Ecology conducting any other review of 6 Q. How can you say that, Ms. Kenny, given the
7 the revised NRMP that you will rely upon to determine 7 Attachment B to the September 21 401 Certification?
8 whether to write a letter of approval to the Port or a 8 A. Because -

9 letter seeking further clarification? 9 Q. Isn't Attachment B four pages of revisions to
10 A. No. l0 theNRMP?

11 Q. So it's only Katie Walter that the Department 11 A. As I explained in my deposition on December
12 of Ecology is relying upon with respect to reviewing 12 20th, these sheet changes, plan sheet changes, required
13 the revised NRMP that was submitted in November 2001; 13 in Attachment B were minor, nonsubstantive corrections
14 is that correct? 14 to their plan sheets that we had already discussed and

15 A. Katie Walter is the primary reviewer. She 15 agreed to with the Port. The purpose of listing them
16 will make her recommendations to Ecology. 16 here is so that when we receive the revised NRMP we can
17 Q. To who at Ecology? 17 verify that those changes were made.
18 A. To me and to Erik Stockdale. I'm the 18 Q. So until you received the revisions and

19 contract manager for her contract, so she has been 19 verify that they have been made, you don't know that
20 submitting things to me, but then I would forward those 20 they have been made, correct?
21 comments to Erik. And then he and I would discuss with 21 A. That's correct.

22 Katie any concerns or unresolved issues, and with 22 Q. And until you know that they have been made,
23 Erik's direction as the technical expert on wetlands we 23 as you said at your December 20 deposition, you don't
24 would make a determination as to what we would require 24 have reasonable assurance; isn't that right?

25 or whether we can approve the NRMP as submitted. 25 A. I don't have the five percent of the 95

Page 234 Page 236 - /

1 Q. Have you had any discussions with Erik 1 percent that I need to get to a hundred percent assured
2 Stockdale about the revised NRMP? 2 that these changes have been made.
3 A. No. 3 Q. Why did you use 95 percent?

4 Q. I gather you anticipate having discussions 4 A. I'm picking a number out of the air. I feel
5 with Mr. Stockdale after you receive input from Katie 5 very confident that the Port will make these changes
6 Walter? 6 and they are relatively minor changes. Our review by
7 A. Yes. 7 Katie Walter was very very detailed. It's more

8 Q. Why does the Department of Ecology require 8 detailed than I have seen for any of the other wetland
9 that the revised Natural Resources Mitigation Plan is 9 mitigation projects that I have been involved with.

10 not approved until the Port receives written 10 She was extremely detail-oriented, and these questions
11 verification of approval of that revised NRMP from 11 about where something was located, a piece of woody

12 Ecology? 12 debris in a particular section along Miller Creek, were
13 A. That is an administrative mechanism to 13 all things that we went through in discussing with the

14 guaranty that there is a document in writing providing 14 Port, and I believe that those changes will be made.
15 that approval for every deliverable required under the 15 The bulk of the NRMP that they submitted December of
16 401, so to prevent any misunderstanding on the Port's 16 2000 was very solid.

17 part or our part that we have given verbal approval 17 Q. But you're not going to provide the Port of
18 when in fact that did not happen. 18 Seattle with written approval of that revised NRMP
19 Q. And I take it that Department of Ecology 19 until Katie Walter has provided input to you; is that
20 needs an approved revised Natural Resources Mitigation 20 right?
21 Plan in order to have reasonable assurance with respect 21 A. That's correct.
22 to the 401 Certification issued to the Port; is that 22 Q. And sitting here today you don't know when

23 right? 23 Katie Walter is going to be providing that input to
24 A. No. 24 you; is that right?

25 Q. Well, how is that different from the 25 A. That's correct. AR 028775
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1 Q. Turn to the cover letter that was sent to the 1 submit?

2 Port of Seattle on September 21. The second paragraph 2 A. One of the enforceable policies under CZM -
3 of the September 21 cover letter states that Ecology 3 Coastal Zone Management Act, we call it shorthand CZM
4 concurs with the Port's certification that the project 4 -- is compliance with the state's Environmental Policy
5 is consistent with the approved Washington State 5 Act. And we already had on file the Port's
6 Coastal Zone Management Program; is that correct? 6 documentation for SEPA, so we considered SEPA to be

7 A. That's correct. 7 complete. Another enforceable policy is the Shoreline
8 Q. What is your understanding of the Port's 8 Management Act, and in the case of the airport site no
9 certification that the project was consistent with the 9 Shoreline Management Act permit is required because
10 Coastal Zone ManagementProgram? 10 none of those water bodies are within jurisdiction of
11 A. Could you be more specific? 11 the state.
12 Q. Well, let me back up and lay a foundation. 12 At the Auburn site for the mitigation a
13 Who at the Department of Ecology was responsible for 13 shoreline permit is required because of its proximity
14 concurring with the Port's certification that the 14 to the Green River. And in that case the Port received

15 project was consistent with the Washington State 15 an exemption from the City of Auburn to construct that
16 Coastal Zone Management Program? 16 mitigation site and I have a copy of that letter on

17 A. I reviewed that issue and made a 17 file. We also require compliance with the state's
18 recommendation to Gordon White, the program manager for 18 water quality laws and we issued an NPDES general
19 the Shorelands and Environmental Assistance Program. 19 stormwater permit for the Auburn site, and the issuance
20 Q. And when you reviewed the Port's 20 of the 401 for the airport site construction activities

21 certification of compliance with the Coastal Zone 21 was evidence of compliance with state water quality
22 Management Program, what did you understand to be the 22 law.
23 Port's obligations in that regard? 23 Q. What about air quality? Isn't there an

24 A. Procedurally the Port is required to submit a 24 obligation under Washington's Coastal Zone Management
25 statement to Ecology of consistency with the state's 25 Program to comply with the Clean Air Act?

Page 238 Page 240

1 Coastal Zone Management Program, and it comes in the 1 A. Yes. The Port submitted documentation of a

2 format of a form that they check off various elements 2 permit that they have from Puget Sound Clean Air
3 that are applicable to the state's Coastal Zone 3 Agency, and that's for emissions related to their

4 Program. Ecology then reviews that form and any 4 activities. And then I checked with Doug Brown, who is
5 supporting documentation submitted with that form and 5 the section manager of our regional Air Quality
6 makes a determination that it can either concur with 6 Program, and discussed the situation and the scope of
7 that statement- 7 the project, and he had advised me that sometime in the

8 Q. Or deny it? 8 past the Air Quality Program had looked at this project
9 A. Well, it's - the technical term isn't 9 and had made a determination that air quality would not

10 denied. It's like kind of a nonconcurrence, l0 be adversely affected.
11 Object, that's the word. We object to the 11 Q. Are there any other obligations under
12 concurrence consistency statement. Oh, boy. 12 Washington's Coastal Zone Management Act other than an
13 Q. A lot of Cs, huh? 13 obligation to comply with the state's Environmental
14 A. Yeah. 14 Policy Act, Shoreline Management Act, water quality
15 Q. So I take it the Port submitted this form to 15 laws and air quality laws, or another way to put it,
16 you; is that right? 16 didyou--
17 A. They did. 17 A. Oh, there are several other enforceable

18 Q. And you reviewed that form? 18 policies, but they are not relevant to this project;
19 A. I did. 19 for example, they are not an EFSEC project related to
20 Q. And did the Port also submit supporting 20 energy. There are several others which I'm not

21 documentation with the form that it submitted to you 21 recalling, but they are not applicable to this project.
22 where the Port certified that the project complied with 22 Q. With respect to the Port's obligation to
23 Washington State's Coastal Zone Management Program? 23 comply with SEPA, you said that the Department of
24 A. They did. 24 Ecology already had on file the Port's documentation

25 Q. What supporting documentation did the Port 25 for SEPA; is that right?

.... ...... AR 028776
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1 A. That's correct. 1 Q. Is that correct?

2 Q. What are you referring to? 2 THE WITNESS: Could you repeat the question?
3 A. The Environmental Impact Statement, the 3 Q. (BY MR. STOCK) Let me reask it. The

4 supplemental EIS, I believe there was one, and an 4 Department of Ecology didn't rely upon any other
5 addendum. 5 documentation other than the EIS, the supplemental EIS,

6 Q. Is there any other documentation for the 6 and the addendum for its determination that the Port

7 Port's obligation to comply with SEPA under the Coastal 7 had complied with SEPA for purposes of concurrency
8 Zone Management Program that you relied upon? 8 under CZMP?
9 A. No. 9 A. The answer is no, we did not rely on any of

10 Q. When did you conduct this review to determine 10 that additional -- any of that documentation other than
11 whether Department of Ecology was going to concur in 11 the documents you just listed.
12 the Port's certification that the project is consistent 12 MR. STOCK: Off the record
13 with CZMP? 13 (Discussion off the record.)
14 A. It was conducted between December 27th, 2000, 14 Q. (BYMR. STOCK) With respect to the Port's

15 and for Coastal Zone Management consistency we have six 15 obligations under the CZMP to comply with the Clean Air
16 months to do a review. We normally try to complete 16 Act and other applicable air quality laws, did you rely
17 that review concurrent with our issuance of the 401. 17 upon any documentation other than the document from the

18 We knew by the end of June or mid June 2001 that we 18 Puget Sound Clean Air Agency that the Port provided to

19 weren't going to meet the six-month deadline, so we 19 you?
20 checked the regulations and checked with the Corps and 20 A. No.
21 determined that under the federal provisions and the 21 Q. Did you perform any independent review of

22 rules that the Corps was following we would be able to 22 whether the Port's project would comply with clean air
23 - Ecology and the Port would be able to mutually agree 23 laws?
24 to an extension of the Coastal Zone Management deadline 24 A. What I did was I spoke with Doug Brown, the

25 and we agreed to mutually extend that deadline until 25 air program manager for our Regional office, and he had

Page 242 Page 244 .....

1 December - I believe December 27th of 2001. 1 advised me that sometime prior to my involvement in the

2 Q. Who at the Department of Ecology performed 2 project that air quality issues at the airport relevant
3 the review of the Port's documentation for compliance 3 to the third runway had been looked at and that a
4 with SEPA? 4 determination had been made that there wasn't a problem

5 A. That would have been me. 5 with air quality.

6 Q. When did do you that? 6 Q. Did Doug Brown provide you with any
7 A. During this time frame. 7 documentation in that regard?
8 Q. When? 8 A. He may have sent an e-maiL I may have taken
9 A. I don't recall. Just verifying that those 9 some notes, I don't recall at this point.

10 SEPA documents had been issued by the Port as lead 10 Q. But sitting here you can't recall anything
11 agency for the project. 11 other than a discussion with Doug Brown; is that right?
12 Q. Did you perform any review ofthe EIS, the 12 A. That's correct.
13 supplemental EIS or the addendum other than to verify 13 (Deposition Exhibit Nos. 444-445 were marked
14 that the Department of Ecology had those documents? 14 for identification.)
15 A. No. 15 Q. (BY MR. STOCK) Ms. Kenny, you've been handed

16 Q. So your conclusion of concurrence that the 16 Exhibit 444. Identify what Exhibit 444 is, please.
17 Port's certification that the project is consistent 17 A. Exhibit 444 is an e-mail sent by me on March
18 with SEPA was based only upon your verification that 18 20th, 2001, to Elizabeth Leavitt. The subject is

19 the Department of Ecology had the EIS, the supplemental 19 concerning CZM documentation.
20 EIS, and the addendum; is that correct? 20 Q. And what are you asking Ms. Leavitt to do in
21 A. That's correct. 21 this e-mail?

22 Q. And the Department of Ecology didn't rely 22 A. I am gathering information for a letter that
23 upon any other documentation to come to that 23 is required to be submitted three months into this CZM
24 Concurrency decision with respect to SEPA? 24 review process and rm asking the Port to submit some
25 A. No. 25 additional documentation.
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1 Q. And is the shoreline exemption letter issued 1 monthly air emission records?2 by the City of Auburn what you were referring to 2 A. No.
3 earlier with respect to the Auburn mitigation site in 3 Q. Did you have any discussion with Doug Brown
4 terms of the Port requiring a shoreline management 4 regarding monthly air emission records for Sea-Tac
5 permit? 5 Airport?
6 A. Yes. 6 A. No, not that I recall.
7 Q. And the certification issued by the Governor 7 (Discussion off the record.)
8 on June 30, 1997, why were you asking for a copy of 8 Q. (BY MR. STOCK) Do you have any knowledge
9 that? 9 whether Doug Brown reviewed monthly air emission

l0 A. I don't remember specifically. It must have 10 records prior to your conversation with him?
11 said something about air quality compliance. 11 A. I have no knowledge.
12 Q. And is the permit issued by SPCAA on 12 MR. STOCK: Why don't we go ahead and take
13 September 21, 1999, the permit from the Puget Sound 13 our lunch break.
14 Clean Air Agency that you referred to earlier? 14 (Deposition recessed at 12:02 p.m., to be
15 A. You transposed those letters. It's PSCAA. 15 reconvened at 1:00 p.m.)
16 Yes, it is. 16
17 Q. Thank you for the correction. 17
18 And looking at Exhibit 445, is that the 18
19 certification from the PSCAA that you relied upon to 19
20 concur with the Port that it had complied with its 20
21 clean air obligations under the Coastal Zone Management 21
22 Program? 22
23 A. It was one piece of evidence that the Port 23
24 was in compliance with air quality regulations in this 24
25 state. 25

Page246 Page248

1 Q. And the other piece of evidence was your 1 AFTERNOON SESSION
2 conversations with Doug Brown? 2 1:00 p.m.
3 A. Yes. 3 --oOo--
4 Q. Did it concern you that you were relying upon 4
5 a September 1999 order from the Puget Sound Clean Air 5 CONTINUING EXAMINATION
6 Agency to concur that the Port was complying with its 6 BY MR. STOCK:
7 clean air obligations when you issued the concurrency 7 Q. With respect to the December 2001 revised Low
8 on September 21, 2001 ? 8 Flow Plan, what SEPA documentation did you review to
9 A. No. 9 determine consistency with the Coastal Zone Management

10 Q. Why not? 10 Program?
11 A. I want to take a moment to review this 11 A. Your question doesn't make any sense to me,
12 document. 12 and I could explain why if you want.
13 Q. Take all the time you need. 13 Q. Allright. Why don'tyou think that question
14 A. (Witness reviewing document.) 14 makes senses?
15 My review of this document issued by Puget 15 A. Because the Coastal Zone Management
16 Sound Clean Air Agency indicated that this was still an 16 consistency determination was made on September 21st,
17 active, valid permit that the Port was operating under 17 2001 with the documents that we had in place at that
18 with ongoing monitoring and reporting requirements to 18 time, so the document that we were reviewing was the
19 that agency. 19 December-- well, let me back up. We don't really
20 Q. Did you rely upon the March 21,2001, letter 20 review individual - no, that's not right.
21 from Maggie Corbin at the Port to you to determine 21 Okay. Well, for the 401, which was issued as
22 whether the Port was in compliance with its air quality 22 a 401 Certification and an administrative order under
23 obligations? 23 RCW 90.48, when we issued that, that was our
24 A. Yes. 24 determination that this project was in compliance with
25 Q. Did you make any independent review of 25 state water quality laws and so that was issued
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1 simultaneously with the Coastal Zone Management 1 here? .....
2 consistency concurrent statement. And so for purposes 2 A. No, because at the end of July we had asked
3 of the 401 we were relying on the December 2000 low 3 the Port to provide us with preliminary designs of
4 flow report and the revisions to that work or the 4 their low flow facilities, so we had that in hand prior
5 supplemental information to that work submitted in, oh, 5 to making our decision. The designs that are in the
6 the end of July of 2001, I think that's when that was. 6 December 2001 revised low flow report are a refinement
7 Q. You're talking about Ecolog_/s obligation 7 of those designs.
8 under the Coastal Zone Management Program to concur 8 Q. Well, the designs in the revised December
9 with the Port's certification that the project will 9 2001 Low Flow Plan are different from the designs in

10 comply with water quality standards when you refer to 10 the July Low Flow Plan, are they not?
11 the 401 Certification, are you not? 11 A. They are not identical.
12 A. When we issue the consistency concurrent 12 Q. They are different, aren'tthey?
13 statement, yes. 13 A. They are different.
14 Q. And my question is for those parts of the 14 Q. And my question is with respect to the design
15 project that were submitted to Ecology after September 15 of the structures as they are set forth in the December
16 21, 2001, what SEPA documentation did you rely upon to 16 2001 revised Low Flow Plan. Isn'tit true that Ecology
17 concur with any certification by the Port that those 17 has not made any determination that those revised
18 parts of the project comply with SEPA? 18 designs are consistent with the Washington State
19 MR. REAVIS: Object to the form of the 19 Coastal Zone Management Program?
20 question. 20 THE WITNESS: Would you read that back again,
21 A. Are you still asking that question with 21 please.
22 regards to Coastal Zone consistency? 22 (The reporter read back as requested.)
23 Q. (BY MR. STOCK) Yes. 23 A. The only way I can answer that question is to
24 A. My answer to that question is that, no, we 24 say that I don't believe that those facilities are
25 didn't rely on any subsequent documents because our 25 required to be reviewed by us.

Page 250 Page 252 .... •

1 decision on CZM was made on September 21st -- first 1 Q. (BY MR. STOCK) But that's not an answer to
2 October 10th and then on September 21st, and it's a 2 my question, Ms. Kenny. You need to answer my
3 one-time decision. It's not a -- I mean, they applied, 3 question, and it's a simple question; ifs a yes or no
4 we issued our decision, there was no further work 4 question.
5 necessary on Coastal Zone Management. 5 Isn't it true that Ecology has not made any
6 Q. I see what you're saying. So, for example, 6 determination that the revised designs for the
7 with respect to the Port'srevised December 2001 Low 7 structures set out in the December 2001 revised Low
8 Flow Analysis and the structurescontained within that 8 Flow Plan are not consistent with the Washington State
9 analysis, the Department of Ecology has not made any 9 Coastal Zone Management Program?

10 concurrency determination that those structures comply 10 MR. REAVIS: Let me just object. And I think
11 with any obligation under SEPA? 11 that question was answered, and I object to the
12 MR. REAVIS: Excuse me. Can you read that 12 question to the extent it requires the witness to
13 question back, please. 13 answer yes or no when she doesn't feel that that's an
14 (The reporter read back as requested.) 14 appropriate choice.
15 Q. (BYMR. STOCK) Is that right? 15 MR. STOCK: Couid you reread my question.
16 A. I don't know that I can answer the question 16 Q. (BY MR. STOCK) And then please answer my
17 the way you've phrased it. 17 question.
18 Q. Is it true that Ecology has not made any 18 (The reporter readback as requested.)
19 determination that the structures set forth in the 19 A. Could you restate that as a positive
20 December 2001 revised Low Flow Plan are consistent with 20 statement rather than a negative. I think I'm getting
21 the Washington State Coastal Zone Management Program? 21 hung up on too many negatives and whether they are
22 A. I would say they are-- yes, they are 22 double negatives meaning a positive.
23 consistent with Washington's Coastal Zone Management 23 MR. STOCK: Could you mark that question so
24 Program. 24 we can come back to it.
25 Q. Did you just make that determination sitting 25 Q. (BY MR. STOCK) All I want to know is has
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1 Ecology made any determination with respect to the 1 Q. Has Ecology performed any review of any
2 revised designs for the structures in the December 2001 2 additional structures proposed by the Port for the
3 revised Low Flow Plan that those structures are 3 project since it issued the 401 Certification?
4 consistent with the Washington State Coastal Zone 4 A. Yes.
5 Management Program. 5 Q. What review has Ecology made?
6 A. No, we have not made any such determination. 6 A. As I described this morning, we have Kelly
7 Q. And the same is true, isn't it, with respect 7 Whiting reviewing the revised Low Flow Plan and the
8 to the revised design for the structures contained in 8 accompanying designs that came with that December 2001
9 the November Natural Resources Mitigation Plan, Ecology 9 Low Flow Plan.

10 has not made any determination whether those revised 10 Q. So you agree that there are additional
11 designs are consistent with the Washington State 11 structures proposed by the Port since the issuance of
12 Coastal Zone Management Program? 12 the September 401 Certification?
13 A. Yes, we have not made any determination that 13 A. No.
14 they are consistent with the Coastal Zone Management 14 Q. Well, that was my question, and maybe it
15 Program. 15 wasn't clear.
16 Q. And so with respect to any structure where 16 My question is, has Ecology engaged in any
17 the design has been revised since September 21,2001, 17 review of any new structures that the Port is proposing
18 when the Port issued the 401 Certification, Ecology 18 to make a part of its project since issuance of the 401
19 hasn't made any review of those revised structures to 19 Certification?
20 determine compliance with SEPA? 20 MR. REAVIS: Objection, lack of foundation.
21 A. No. 21 A. I don't believe that we are reviewing any new
22 Q. What review has Ecology made in that regard 22 structures. These are structures that were already
23 since September 21, 2001, to determine whether revised 23 identified, at least in concept, in the earlier
24 structures since that date are compliant with SEPA? 24 versions of- well, the versions that we had in hand
25 A. We haven't made any, but I don't believe it's 25 before we issued the decision in August and then

Page254 Page256

1 necessary for us to make that determination because 1 reissued it on September 21.
2 those facilities have not changed in a manner 2 Q. (BY MR. STOCK) When you say that these
3 substantive enough to invalidate any prior 3 structures were identified in concept and that you
4 determination that SEPA was appropriately complied 4 aren't reviewing any new structures, what do you mean
5 with. 5 by that?
6 Q. So you're changing your answer to my previous 6 A. For example, with the low flow facilities,
7 question? 7 the Port has already identified where those facilities
8 A. Your previous question was with regard to 8 will be located. They have identified that they will
9 Coastal Zone Management. This question, as I recall or 9 be added to proposed stormwater vaults which we've

l0 interpreted it, was with regard to SEPA. 10 already reviewed and approved under the stormwater
11 (Pause in proceedings.) 11 plan, so we know their location, we know their number,
12 Q. (BY MR. STOCK) I am a little confused, 12 we know their general design and the purpose they were
13 Ms. Kenny, with respect to your answers. What I'm 13 to serve when we approved this project on September
14 trying to figure out, and I understand that you may 14 21st. What the certification asked for was more
15 think that no review is necessary, but what I'm trying 15 detail.
16 to figure out is whether Ecology has made any review to 16 Q. The size of the vaults have changed, haven't
17 determine whether the revised structures submitted by 17 they, in some cases?
18 the Port since Ecology issued the 401 Certification are 18 A. Of the low flow vaults?
19 in compliance with SEPA. 19 Q. Yes.
20 A. No. 20 A. The size has changed. We, however, have not
21 Q. Has Ecology required the Port to prepare any 21 approved the December 2001 revised Low Flow Plan.
22 SEPA documentation for any revisions made to the 22 Q. Let's move to another topic. Turn to page l0
23 structures under the revised Low Flow Plan since 23 of the September 21 401 Certification. Has the Port
24 Ecology issued the September 401 Certification? 24 submitted the conceptual plan with respect to the
25 A. No. 25 mitigation for this 2.05 acres of wetlands referred to
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1 on Page 10? 1 So there is a real time loss in that wetland's ability ..... /
2 A. Yes, they have. 2 to filter water, store water; it can't function as a
3 Q. And what is that conceptual plan called, 3 wetland when it's all torn up. So by requiring this
4 what's the document? 4 additional area be set aside we are attempting to
5 A. I don't recall the exact title, but it came 5 offset that temporary impact and provide those
6 as a separate document, Wetland A17 Mitigation Plan. I 6 additional, as it says, wetland water quality and
7 don't recallthe exact title. 7 general habitat functions.
8 Q. What's the status of the review of that 8 Q. Turn to Page 13 of the 401 Certification.
9 conceptual plan for Wetland A17? 9 With respect to the Barrow Site 3 on the increased
10 A. Well, we've actnally received that plan 10 buffer area -- I'm looking at Subparagraph F on Page l3
l 1 twice. We received it as a separate document and it 11 - with respect to the increased buffer area for Barrow
12 was incorporated into the revised Natural Resource 12 Site 3, why was that the certificate amended to apply
13 Mitigation Plan that we received late November of 2001, 13 the buffer only to property owned by the Port?
14 so that revised NRMP is, as I explained this morning, 14 A. If you'll look at Attachment D of that
15 in the process of being reviewed. 15 certification, our wetland scientist Katie Walter, in
16 Q. So the Department of Ecology has not provided 16 developing the August 10th version of this map, had
17 written approval yet of this conceptual mitigation plan 17 drawn a buffer around what looks like Wetland B5, or
18 for the 2.05 acres identified on Page 10 of the 18 maybe it's 85, I can't quite read this.
19 certification; is that correct? 19 Q. I suspect it's B5, given the language on F.
20 A. That's correct. 20 A. And to get the appropriate buffer, which I
21 Q. And do you agree that Ecology needs the 21 believe was 25 feet, she went down into this corner of
22 conceptual mitigation plan for the 2.05 acres to have 22 this property down here (indicating). I don't know
23 reasonable assurance? 23 what direction it is. The Port doesn't own that

24 A. Yes. 24 property. And as I recall in our discussions with the
25 Q. Why is the 401 Certification requiring that 25 Port, that's -- I'm fuzzy on this -- it was approaching
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1 the additional mitigation be in-basin? 1 right-of-way of some road or something and they didn't
2 A. That was in response to comments that we have 2 feel that they would be able to condemn that property
3 received from the ACC, from Amanda Azous, in writing, 3 to put a buffer on that particular wetland.
4 and then there was also - I took note of those 4 Q. Isn't that additional property needed for an
5 comments in person when we met with the ACC down in 5 appropriate upland buffer for that Wetland BS?
6 Burien or wherever it was that we had that meeting and 6 A. I can't answer that question. That would be
7 listened to Amanda talk about the need for additional 7 a technical issue for Katie Walter or Erik Stockdale to

8 in-basin mitigation. 8 address.
9 Q. She will be pleased to hear that she had an 9 Q. Do you agree at least that it is a --
10 impact. 10 provides less protection for that Wetland B5 than what
11 A. We have actually listened to some of the 11 the August 10 certification provided?
12 comments. We've reviewed them all and we've accepted a 12 A. Yes.
13 number of them. 13 Q. Allright. TumtoPage 14ofthe
14 Q. What does the term"temporal lift" mean on 14 certification. We're looking at the September 21
15 Page 10 of the certification? 15 certification. Let's talk about the conditions for the
16 A. Let me, please, review this. (Witness 16 acceptance of fill to be used in the construction of
17 reviewing document.) 17 the third runway and associated Master Plan
18 This language was provided to me by Erik 18 improvements.
19 Stoekdale, so it's best to ask him about the technical 19 Why did Ecology include conditions relating
20 meaning of that term. We are concerned about temporary 20 to the conditions for fill acceptance?
21 impacts to wetlands in that in general if a wetland is 21 A. Why did we include this section that
22 excavated or otherwise impacted and then restored, 22 established fill criteria?
23 there is a real time loss in the function of that 23 Q. Right, why did Ecology include conditions for
24 wetland while it's being excavated for, say a pipeline 24 fill acceptance in its 401 Certification?
25 trench, something like that, that wetland is not there. 25 A. Right. Well, there is a history to this.
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1 This is work that Tom Luster actually started three or water and groundwater quality would be protected.1

2 four or five years, I'm not sure how long, ago with 2 Q. So how does someone that's not familiar with
3 Roger Nye in our Northwest Regional Office Toxic 3 the project determine whether one of the projects
4 Cleanup Program in an attempt to provide some 4 that's going to be undertaken out at the airport is an
5 parameters to the Corps' restriction on fill, which is 5 other appropriate Master Plan improvement to which
6 very simply, quote, no toxic materials in toxic 6 these conditions apply?
7 amounts, end quote, shall be placed in waters of the 7 A. Well, the first criteria that we are using is
8 US. So what finally ended up in this certification is 8 whether or not this is fill that will be placed in
9 the culmination of work that Ecology has undertaken 9 waters of the state, so if there are projects that

10 over a several year period to develop criteria that l0 involve wetland fill, which is direct discharge of
11 will be applied to fill used - well, fill used in 11 material into waters of the state, then that is clearly
12 filling wetlands of the state -- which are waters of 12 an area where Port -- I'm sorry, where these fill
13 the state. 13 criteria apply.
14 Q. Why did Ecology believe there was a need to 14 We are also in the process of reviewing the
15 put parameters on the Corps' language that there would 15 list of Master Plan update improvements against another
16 be no toxic materials in toxic amounts into waters of 16 set of criteria that we are still in the process of
17 the state? 17 defining, which include looking at proximity of a
18 A. My understanding was that the concern was, on 18 project to surface water and the proximity or the depth
19 Mr. Luster's part and others, that that's very vague, 19 to groundwater, so proximity to surface or groundwater
20 that's broad. There are no numeric or qualitative 20 and trying to, you know, see if there is a likelihood
21 criteria attached to that, so we wanted to establish a 21 that the placement of fill, should the fill criteria
22 clear set of standards that were understood by the Port 22 for some reason not work- I mean, the whole
23 and us and that could be clearly shown whether or not 23 assumption is that the fill criteria do provide us with
24 the Port was in compliance with those standards. 24 a level of assurance that water quality standards will
25 Q. So is the purpose of the conditions in 25 not be violated or water quality will not be

Page262 Page264

1 Section E of the certification to minimize the impact 1 degradaded.
2 to wetlands or other waters of the state from 2 But if on the off chance, then we want to be
3 contaminants within the fill? 3 sure that we've required fill in locations where there
4 A. The purpose of these criteria is to go beyond 4 is a likelihood to be an impact there has to be a nexus
5 minimizing the effect of any potential contaminants but 5 to impact to surface or groundwater before we believe
6 to reach an order where we believe that those -- any 6 that we have the jurisdiction to require these fill
7 contaminants that do possibly make it into the fill 7 requirements.
8 will not have an adverse impact on water quality. 8 Q. And you are determining that nexus to surface
9 Q. And when you use the term water quality, are 9 water or groundwater spacially?

10 you including groundwater? 10 A. That's one of the set of criteria we are
11 A. Yes. 11 using.
12 Q. What is your understanding with respect to 12 Q. Are there any other criteria you are using?
13 the language on Page 14 at the bottom where it says, 13 A. We haven't worked out these criteria in
14 The conditions will apply to other appropriate Master 14 complete detail yet. We are involved or we have
15 Plan updated improvements as determined by Ecology? 15 been - we've met with the Port once or twice to
16 A. By way of some background, we determined that 16 discuss fill criteria, to identify some of these
17 there was more clarity needed in exactly which projects 17 projects. We know that if the Port passes the hurdle
18 the fill criteria should apply to out at the airport 18 of the 404 and the legal hurdles, then they have a
19 given that there are numerous projects going on on 19 phased approach to their development, and the first
20 airport facilities that have no relationship to the 20 area of their impact would be in the Miller Creek area
21 Third Runway Projects at all. They are not Master Plan 21 and also the 154th Street location. We have determined
22 update projects, they are other types of projects going 22 that those two projects are clearly projects where the
23 on. So to define more narrowly exactly which of these 23 fill criteria would apply.
24 projects we wanted the fill criteria to apply to so 24 Q. Are these criteria written down anywhere --
25 that we would be ensured that water quality-- surface 25 A. No.
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1 Q. -- that you're applying? Who is applying 1 provide documentation to Ecology certifying that the
2 them? 2 fill source meets the criteria of the 401

3 A. It's under discussion between Ecology and the 3 Certification?
4 Port. 4 A. Well, what the document says is that prior to
5 Q. Who at Ecology? 5 accepting any fill materials for use on Port 404
6 A. Me, Rod Thompson, and Ed Abbasi. 6 projects the Port shall submit to Ecology's Federal
7 (Discussion off the record.) 7 Permit Manager Sea-Tac Third Runway documentation
8 Q. (BY MR. STOCK) Is the TRACON facility a Port 8 certifying that the proposed fill source meets the
9 404 project? 9 criteria of this order.

10 A. I'm having a hard time right now remembering 10 Q. Has the Port done that with respect to any
11 where the TRACON facility is or where it fits on their 11 fill source or proposed fill source?
12 master list of projects. 12 A. The Port is not presently filling in an area
13 Q. North of the existing air field up in the 13 that would trigger these particular fill criteria.
14 Lake Reba area? 14 Q. So the fill criteria set out in Condition E
15 A. It hasn't been built, though, right? 15 of the September 21 401 Certification have yet to be
16 Q. No, it hasn't. 16 applied; is that what you're saying?
17 A. No, I don't believe that it is because that's 17 A. That's correct.
18 an FAA project. 18 Q. And that's because the Port isn't presently
19 Q. Have you, Ed Abbasi or Rod Thompson applied 19 filling in the area that would trigger these fill
20 these criteria that you are using to determine whether 20 criteria?
21 the TRACON facility is going to be subject to the fill 21 A. That's correct.
22 criteria in Condition E of the 401 Certification? 22 Q. What will trigger these fill criteria in
23 A. No, we haven't. We don't even have an 23 Condition E of the 401 Certification?
24 application before us for a 401, to my knowledge, for 24 A. The trigger will be when they get their 404
25 that facility. 25 and the legal issues under litigation are resolved such

Page266 Page268 _ ."

1 Q. Have you ever heard of the TRACON facility? 1 that they have their administrative order reinstated,
2 A. I've certainly heard the name. 2 which are currently in limbo because of the stay
3 Q. Inwhat context? 3 decision by the Pollution Control Hearings Board.
4 A. In the context that that facility is adjacent 4 Q. Well, that suggests the question to me, what
5 to this Wetland AI7 complex where we are requiring the 5 fill criteria are currently being applied, then, to the
6 additional mitigation, the two properties, they abut 6 fill that is being imported out to the third runway
7 each other. 7 site every day currently?
8 Q. Other than the development in the Miller 8 A. It's my understanding that there is a
9 Creek areaand the 154th Street location, have you 9 memorandum of agreement that was based on the original

10 performed a review of any other Port project to 10 work done by Tom Luster and Roger Nye that set forth
11 determine whether these fill criteria will apply? 11 certain criteria that the Port is complying with and is
12 A. No. 12 submitting documentation to Ecology in support of.
13 Q. Why not? 13 Q. And what is this memorandumof agreement?
14 A. Simply time constraints involved in managing 14 A. I don't have that readily in mind. It is a
15 this project. We know that if, like I said, all the 15 precursor of what actually ended up into this
16 hurdles are passed, that will be the first area that 16 certification, but what it actually says I haven't
17 they are constructing, we anticipate that this will be 17 seen.
18 an iterative process that we can identify areas - the 18 Q. Is this a writtenmemorandumof agreement?
19 Port already knows their construction schedule. I 19 A. I believe so.
20 haven't seen their complete construction schedule, but 20 Q. Who is reviewing whether the Port is
21 as we go along we can make that determination whether 21 complying with this memorandum of agreement regarding
22 the fill criteria are required or not. 22 the fill that's currently being importedto the third
23 Q. Turnover to Page 15 of the certification. 23 runway site?
24 Is it true that for each of the sites from which the 24 A. The Northwest Regional Water Quality Program.
25 Port is going to obtain fill material the Port must 25 Q. Who within that proaram?
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1 A. John Drabek was receiving those reports while 1 A. That's correct.
2 he was the NPDES permit manager for the industrial 2 Q. So for a site where the Port is proposing to
3 waste permits and Ed Abbasi is now receiving those 3 import a million cubic yards of fill the Port can
4 reports. 4 present six samples for that fill source to the
5 Q. What are those reports called? 5 Department of Ecology under the 401 Certification; is
6 A. I'm not sure. 6 that correct?

7 Q. You're not involved in the review of those 7 A. That's something where it is going to really
8 reports? 8 depend on the source of the fill. If the fill is
9 A. No, I'm not. 9 coming from an area with suspected contamination, and

10 Q. How can I get a copy of this memorandum of 10 I'm quoting from the certification, identified by the
11 agreement? 11 Phase I environmental site assessment or with complex
12 A. Include it in your next public disclosure 12 site conditions -- this is Page 17, the first whatever
13 request. 13 right before Section B -- or with complex site
14 Q. Well, I suppose we will specifically ask for 14 conditions, please consult with Ecology's Federal
15 that document, but as you know, ACC has a continuing 15 Permit Manager Sea-Tat Third Runway for appropriate
16 public disclosure request. 16 sampling requirements.
17 A. Have Andrea send me an e-mail. She's very 17 Q. And you are the Federal Permit Manager for

18 good at that. 18 Sea-Tac Third Runway, correct?
19 MR. REAVIS: I think they are actually marked 19 A. That's correct.
20 as exhibits in other depositions. I'm not sure if they 20 Q. So the Port, when it wants to import a
21 are the same documents she is talking about. 21 million cubic yards from a fill source, will be
22 Q. (BY MR. STOCK) Are you referring to the 1999 22 consulting with you; is that right?
23 fill acceptance criteria agreement? 23 A. They will bring this issue to my attention
24 A. I don't know. The only way I could tell you 24 and I will delegate that review to appropriate staff.
25 exactly what is being operated under would be to go 25 Q. You agree that the 401 Certification as it is
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1 back to the Water Quality Program and ask them to 1 currently written allows the Port to submit six samples
2 provide me a copy of exactly the document that they are 2 for that fill source where it's going to import a
3 using. It may be the same document, if that's 3 million cubic yards?
4 information you got from Kevin Fitzpatrick or John 4 MR. REAVIS: Objection, the document speaks
5 Drabek or someone. 5 for itself, mischaracterizes the witness's testimony.
6 Q. Under the fill criteria in the 401 6 Q. (BY MR. STOCK) I'm neither attempting to
7 Certification, how many samples is the Department of 7 speak for the 401 Certification, what you meant when
8 Ecology going to require the Port to obtain for a 8 you wrote it, Ms. Kenny, or trying to mischaracterize
9 borrow source where they will import one million cubic 9 your testimony. What I need to find out from you as

10 yards of fill? 10 the author of this 401 Certification is whether under
11 MR. REAVIS: Object to the extent the 11 this 401 Certification it allows the Port to submit six
12 document speaks for itself. 12 samples for a fill source from where it's going to
13 A. On Page 16 there is a table at the bottom of 13 import one million cubic yards?
14 the page that specifies a minimum sampling schedule, 14 A. I would say that if it's one source and it's

15 and it appears that for sources that involve more than 15 a million cubic yards, that might well fall under a
16 100,000 cubic yards of soil we would require a minimum 16 site with complex site conditions. It's really going
17 of six samples. 17 to be site specific. They can submit us six samples,
18 Q. (BYMR. STOCK) So my question is, fora 18 but this latter paragraph that I've been quoting from
19 barrow source where the Port is going to import one 19 gives us the authority to ask questions and not -- and
20 million cubic yards how many samples will the 20 to say six is not enough, given whatever.

21 Department of Ecology require under the September 401 21 Now, I did not write this section. This
22 Certification? 22 section was given to me by Chung Yee and Kevin
23 A. A minimum of six. 23 Fitzpatrick. In talking with them, it's my
24 Q. From your answer I gather you can't tell me 24 understanding that the intent was that we always had
25 how many samples other than a minimum of six? 25 the ability to question the number of samples; that's
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1 why the certification says minimum. And this is a very 1 MS. MARCHIORO: When you say Page 10 -- _. /
2 general, I mean, there may be a source of fill out 2 Q. (BY MR. STOCK) What's labeled as Page 10.
3 there where we know that there is complete uniformity 3 A. Yeah.
4 of that fill, it's a huge gravel pit that was left over 4 Q. At the top of Page l0 of the draft 401 is a
5 from the last glaciers that went through and it's all 5 paragraph in bold. Did you write that paragraph?
6 the same materials, so six samples may be totally 6 A. No, I did not.
7 adequate. 7 Q. Who wrote that paragraph?
8 Q. So you agree that in the absence of Ecology 8 A. I believe it was Chung Yee.
9 guidance to the Port, that the Port can submit six 9 Q. And is it true that the Toxics Cleanup

10 samples for a site from which it's going to import one 10 Program had recommended to you that the guidance for
11 million cubic yards? 11 the sampling of petroleum-contaminated fill shouldbe
12 A. Yes. 12 govemed by Ecology Publication No. 91-30?
13 Q. At your last deposition I marked a copy of 13 MR. REAVIS: Objection, lack of foundation.
14 your July 29 e-mail to various people attaching a draft 14 A. I can't say. I didn't author this paragraph.
15 of the 401 Certification, and it was marked as Exhibit 15 Q. (BY MR. STOCK) What was your understanding
16 71. When we go back and look at the exhibits that were 16 as to the Toxic Cleanup Program's position with respect
17 actually marked, this is marked as Exhibit 71. So I 17 to the level of sampling of petroleum-contaminated
18 need to clear up on the record that Exhibit 71 is your 18 fill?
19 July 29th, 2001 e-mail with a time of 2:43 p.m., and I 19 A. I had no understanding of what their
20 guess to do that and to make sure that that July 29 20 recommendation was. I wasn't involved with the
21 e-mail is in the record I need to mark it as another 21 development of these criteria.
22 deposition exhibit. 22 Q. Who did you rely upon to conclude that these
23 MS. MARCHIORO: Okay. Before we go too far 23 criteria were sufficient to protect water quality
24 along, I'm trying to understand, was there a mistake on 24 standards? And when I say these criteria, I'm talking
25 somebody's part and this is not an exhibit to her 25 about the criteria set forth in Condition E of the

Page 274 Page 276 .... .,

1 deposition? 1 September 2t 401 Certification.
2 MR. STOCK: That is. What you've got now 2 A. These criteria were forwarded to me by Keviu
3 with the No. 71 on it is the physical exhibit. But in 3 Fitzpatrick and the Water Quality Program as the
4 the transcript, if you go back to the point where 4 criteria that should go into the 401 Water Quality
5 Exhibit 71 was marked, we were discussing and Ms. Kenny 5 Certification.
6 identified her July 29 e-mail as Exhibit 71. 6 Q. So you relied upon Kevin Fitzpatrick?
7 MR. REAVIS: Do you know where that is in the 7 A. ! did.
8 transcript? I've got a copy here. 8 Q. Did you rely upon anyone else to make the
9 MS. MARCHIORO: Do you want to go offthe 9 recommendation that the criteria set forth in

10 record and talk about this? 10 Condition E of the 401 Certification were sufficient to
11 MR. STOCK: Sure. 11 provide reasonable assurance that state water quality
12 (Discussion off the record.) 12 standards would not be violated?
13 (Deposition Exhibit No. 446 was marked for 13 A. No.
14 identification.) 14 Q. You didn't make any independent assessment or
15 Q. (BY MR. STOCK) Ms. Kenny, you've been handed 15 review in that regard; is that correct?
16 Exhibit 446. Can you identify Exhibit 446? 16 A. That's beyond my area of expertise.
17 A. This is an e-mail l sent on July 29, 2001, to 17 Q. I take it you don't have any opinion with
18 various recipients with a preliminary draft of the 401 18 respect to whether six samples or 226 samples for a
19 Water Quality Certification for review and feedback. 19 200,000 cubic yard stockpile would be appropriate in
20 Q. And just so the record is clear, this may 20 terms of determining whether that stockpile was an
21 also have been marked as Exhibit 71 at your prior 21 appropriate fill source for the third runway site?
22 deposition. Do you recall talking about this? 22 A. I don't have an opinion about the number of
23 A. I do recall discussing this particular 23 samples. I do believe that the fill criteria are very
24 document. 24 clear in prohibiting the use of any soils that are
25 Q. Look at Page 10 of Exhibit 446. 25 determined to be contaminated following a Phase I or

AR 028785
22 (Pages 273 to 276)

KATHY HAUCK, CCR, RPR 520 PIKE STREET, SUITE 1213 (206) 622-6875
YAMAGUCHI, OBIEN & MANGIO SEATTLE, WASHINGTON 98101 WWW.YOMREPORTING.COM



ANN E. KENNY; February 20, 2002 '
Page 277 Page 279

1 Phase II site assessment, which would capture 1 pursuant to a Phase II site assessment to be compared
2 petroleum-contaminated soils. 2 against the fill criteria on Page 17 of the 401
3 Q. Ijust want to make sure. You don't have any 3 Certification?
4 opinion -- 4 A. Well, no, because if it's found to be
5 A. No. 5 contaminated under Phase II it's prohibited from use.
6 Q. -- whether for a 200,000 cubic yard stockpile 6 Q. So if that's the case, why are the fill
7 it would be appropriate to make an assessment based 7 criteria set out on Page 17 needed?
8 upon six samples or 226 samples? 8 A. That's a relic of I believe this earlier
9 A. No, I don't have the expertise to do that. 9 version that was provided to me by Chung Yee, and after
10 Q. When you said that it's your understanding 10 I got this version and incorporated it into this draft
11 that these fill acceptance criteria in the 401 11 1 had comments back from Kevin - oh, no, no, no,
12 Certification prohibit the importation of any fill 12 that's not where we left it. What he bad intended and
13 found to be contaminated after a Phase I or Phase II 13 what he later submitted to me was a version that very
14 site assessment, what did you mean by that? 14 clearly prohibited the use of that material. Now, if
15 A. It's very plain within the meaning -- within 15 you look back to this July 29th e-mail, there is all
16 the plain language of the certification on Page 18, 16 these bases for the criteria and then it talks about
17 Subsection D, Prohibited Fill Sources. The following 17 heavy oils and all of that.
18 fill sources are prohibited for use on Port 404 18 It had been left that for hazardous

19 projects, first bullet, fill which consists in whole or 19 substances -- this is the very bottom of Page 12 of
20 in part of soils or materials that are determined to be 20 that draft -- for hazardous substances other than those
21 contaminated following a Phase I or Phase II site 21 identified in the above fill criteria table that have
22 assessment. 22 been identified in the Phase II environmental site
23 Q. How are you as Ecology's Federal Permit 23 assessment please consult with the Department of
24 Manager going to make the determination whether the 24 Ecology Northwest Regional Offices Water Quality
25 fill is contaminated following a Phase I or Phase II 25 Program for applicable fill criteria, and we didn't
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1 site assessment? 1 want that. We said if it's been contaminated and it's
2 A. Well, the way I envision this working is that 2 found to be contaminated from Phase II, it's
3 Ecology would probably never hear about those fill 3 prohibited, period.
4 sources because the Port would reject them out of hand 4 So I can't exactly explain why these
5 for use as fill for Port 404 projects. 5 parameters for diesel and heavy oils are there, but I
6 Q. What do you understand or what does it mean 6 believe it was an oversight or a remnant from this
7 when the 401 Certification on Page 18 says determined 7 earlier version that didn't get taken out. Because
8 to be contaminated following a Phase I or Phase II site 8 it's my understanding, the way it's been explained to
9 assessment? 9 me by Kevin and others, that, you know, if it fails

10 A. Phase I or Phase II is terminology I believe l0 Phase II, which addresses primarily heavy oils,
11 that derives from our model Toxics Control Act or it's 11 contaminated petroleum products, then that simply is
12 certainly terminology that our Toxics Cleanup people 12 not going to be allowed as fill, and even if it's been
13 are familiar with and the Port's technical people are 13 remediated it will not be allowed to be used as fill.

14 familiar with. I had asked that when we were reviewing 14 So we're very stringent on what we require.
15 this what does that mean, and I was assured that that's 15 If it's even suspected or if it's determined to be
16 a commonly understood technical phrase with very 16 contaminated and it's been treated or remediated, that
17 specific links to statutory or guidance requirements. 17 material is prohibited, so I suspect that we're not
18 Q. But you as the Ecology's Federal Permit 18 going to find fill that has diesel or heavy oils in it.
19 Manager don't know what it means; is that right? 19 Q. So is it Ecology's position that under the
20 A. That's correct. I believe that Phase I is 20 401 Certification no fill from a source where a

21 more of a general review of the record for a property. 21 Phase II site assessment finds total petroleum
22 Phase II probably involves more site specific 22 hydrocarbons will be allowed to be imported to the
23 investigation and actual analysis of soil samples. 23 third runway site?
24 Q. Does the 401 Certification require the 24 MR. REAVIS: Object to the extent that the
25 comparison of any contaminants found at a fill source 25 document speaks for itself.
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1 A. That's true to the extent that my 1 remnant here.
2 understanding of what that Phase II assessment is is 2 These criteria on Page 17 are not the
3 correct. I don't know exactly what that looks like 3 final -- are not the criteria that are being applied to
4 without going to look at the procedures themselves, but 4 some of the fill. Those criteria are found -- the
5 that's my belief at this point. 5 definitive list of criteria that is found -- that
6 Q. (BY MR. STOCK) Wait a minute. I thought you 6 applies to fill for Port 404 projects is found on the
7 just told me that the Department of Ecology's intent is 7 last page of Attachment E to the September 21st, 2001
8 not to allow any contaminated fill following a Phase II 8 certification.
9 site assessment to be imported to the third runway 9 Q. So Ecology's position is that the last page

10 site; is that right? 10 of Attachment E contains the fill acceptance criteria
11 A. That's correct. 11 that is to be applied?
12 Q. That's what Ecology means under the 401 12 A. That is correct.
13 Certification; is that right? 13 Q. And how did you come to that understanding?
14 A. That's correct. 14 A. That's the understanding that we had when we
15 Q. And if a Phase II site assessment finds TPH 15 issued this permit on September 21st.
16 contamination -- you know what TPH is, don't you? 16 Q. Why does the list that's the last page of
17 A. Total petroleum hydrocarbon. 17 Attachment E contain criteria for gasoline, diesel and
18 Q. If a Phase II site assessment finds TPH 18 heavy oils?
19 contamination at a fill source, is it Ecology's 19 A. Again, that's a remnant of what was in this
20 position that fill from that source cannot be imported 20 table in the -- would have been the August 10th version
21 to the third runway site underthe 401 Certification? 21 of the permit.
22 MR. REAVIS: Object to the extent that the 22 Q. So I just want to make sure what Ecology's
23 401 Certification states Ecology's position and speaks 23 position is, and it's Ecology's position that the fill
24 for itself. 24 criteria for gasoline, diesel and heavy oils in Table 1
25 A. That's correct. 25 of Attachment E are no longer applicable because

Page282 Page284

1 Q. (BY MR. STOCK) So why doesn't Ecology issue 1 Ecology is not going to allow any fill to be imported
2 a revised certification taking out the fill criteria on 2 to the third runway site from borrow sources where
3 Page 17 of the September 401 Certification? 3 there is TPH contamination present?
4 A. We could. 4 MR. REAVIS: Object to the extent the
5 Q. Is Ecology going to do that? 5 document speaks for itself as to Ecology's position.
6 A. It hasn't even been requested of us by the 6 A. That's correct. In looking at this
7 Port. 7 Section E, if I had written it myself or if I had had
8 Q. Is that what will be determinative of whether 8 more time, I would have put this -- and this was our
9 Ecology takes out that fill criteria set out on Page 17 9 intent, that the foundational condition to all the

10 of the 401 Certification? 10 other conditions is this Sub D, Prohibited Fill
11 A. No, it will be Ecology's determination what's 11 Sources, so that would have made a whole lot more sense
12 in the 401. 12 to have put it right up front. So that's the baseline,
13 Q. Ms. Kenny, what does Ecology mean on Page t7 13 that's clearly material that's prohibited, and then if,
14 of the 401 Certification under Subparagraph B when it 14 you know, if it's not prohibited, then it needs to meet
15 states, The results of the Phase II site assessment 15 the fill criteria that are outlined in this Table 1 of
16 sampling and testing shall be compared to the fill 16 Attachment E.
17 criteria to determine the suitability of the fill 17 MR. STOCK: Let's mark this as the next
18 source for Port 404 projects? 18 exhibit.
19 A. If there is a source that the Port is 19 (Deposition Exhibit No. 447 was marked for
20 considering using, and I would say regardless of the 20 identification.)
21 source, whether it's gone through a Phase II 21 Q. (BY MR. STOCK) You've been handed Exhibit
22 environmental site assessment or it's from Port owned 22 447. There is a reference to KCS on the top that
23 borrow sites or state certified pits, then they need to 23 wasn't on the original document. Obviously, those are
24 demonstrate that the soils do not exceed the criteria 24 my initials.
25 set forth in the certification, which is another odd 25 Identify Exhibit 447 for me, please.
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1 A. Exhibit 447 is an e-mail from Joan Marchioro 1 Q. Did you have any discussions with Kevin

2 with the State's Attorney General's office to Tom 2 Fitzpatrick conceming revising the 401 Certification
3 Walsh, Tom Newlon, Jay Manning, with a copy to Ray 3 to allow for SPLP testing of fill sources?

4 Heilwig and myself, regarding draft settlement 4 A. Yes.
5 agreement and SPLP work plan. 5 Q. And when did those conversations occur?
6 Q. And what involvement did you have with 6 A. Somewhere around this time frame of the end
7 respect to this draft settlement agreement and SPLP 7 of September -- the end of August, early September.

8 work plan? 8 Q. And tell me about those discussions that you
9 A. If I could take a moment to refresh my 9 had with Mr. Fitzpatrick regarding the revision of the

l0 memory. (Witness reviewing document.) 10 401 Certification fill criteria.
11 I was involved in the settlement discussions 11 A. I explained to him that we had heard concerns
12 with the Port prior to their filing their appeal and 12 from the Port that the fill criteria that we had put in
13 simultaneous settlement in early September, or whenever 13 our August 10th certification were inconsistent with
14 that was. 14 the fill criteria being required by the US Fish and
15 Q. The appeal of the August 10 401 15 Wildlife Service and that those inconsistencies were a
16 Certification, correct? 16 problem for the Port in maintaining their concurrency
17 A. That's correct. 17 with the service's ESA review.

18 Q. And this proposed settlement agreement is the 18 Q. So what did Mr. Fitzpatrick say?
19 document where Ecology and the Port were negotiating 19 A. Well, after I told him that the Port was --
20 over revisions to the August l0 401 Certification; is 20 what the Port was proposing to resolve this difficulty
21 that right? 21 would be to bring the two sets of conditions into
22 A. This sets forth our understanding at -- no, 22 conformity with each other and that that would include
23 actually -- I remember. 23 allowing the Port to apply SPLP testing to proposed
24 This was our attorney Joan Marchioro's 24 fill that failed the numeric criteria of the

25 attempt to write down the understandings that we had 25 certification and also that the Port proposed that they
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1 reached through a series of a day or two meetings and 1 would adopt the most stringent of the 401 fill criteria
2 phone conversations where we had reached tentative 2 and the US Fish and Wildlife Service criteria as their
3 agreement regarding what the settlement agreement would 3 baseline, so what he said to that was, Sounds good.
4 contain, so this was a draft that she was sending out 4 Q. Was this just one conversation you had with
5 to various parties involved in the negotiations for 5 Mr. Fitzpatrick?
6 comment. 6 A. It may have been one or two.
7 Q. Turn over to Page 3 of the draft settlement 7 Q. And did Mr. Fitzpatrick have in front of him
8 agreement, and let's focus for a minute on the proposed 8 when you talked to him the proposed revisions to the
9 revisions to the fill acceptance criteria Condition E 9 fill acceptance criteria?

10 of the 401 Certification. Who proposed revising the 10 A. I believe that those were faxed to him.

11 fill acceptance conditions to include the SPLP? 11 MR. STOCK: Let's go off the record.
12 A. The Port did. 12 (Discussion offthe record.)
13 Q. Who on behalf of Ecology reviewed the Port's 13 MR. STOCK: Let's go back on the record.
14 proposal to revise the fill acceptance criteria of the 14 Q. (BY MR. STOCK) Did you discuss with
15 401 Certification to include a provision for SPLP? 15 Mr. Fitzpatrick the Port's proposed revisions?
16 A. I was aware of this -- certainly aware of 16 A. Yes.
17 this proposal. It was approved by Kevin Fitzpatrick. 17 Q. And did he tell you he had them in front of
18 Q. Kevin Fitzpatrick? 18 him?
19 A. Of the water quality -- Northwest Regional 19 A. I don't think he had them in front of him
20 Offices Water Quality Program. 20 perhaps at the time we were - the first time we
21 Q. Did Kevin Fitzpatrick negotiate directly with 21 discussed them. I do recall later, near the time when

22 Tom Walsh, Tom Newlon or Jay Manning? 22 we were wrapping up the settlement agreement, that he
23 A. I don't know if he did -- I don't believe 23 did have them in front of him.

24 that he did. I believe that all of those discussions 24 Q. Did Mr. Fitzpatrick have anything to say with
25 were mediated through our attorneys. 25 respect to revising the 401 Certification to include an
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1 SPLP testing procedure? 1 A. I asked him if this was something that he had ./:
2 A. He thought it was reasonable. 2 considered, and he said no. I asked why not, he said
3 Q. You recall Mr. Fitzpatrick saying that? 3 we simply don't have the resources to review any more
4 A. Uh-huh. 4 additional testing information from the Port. And I
5 Q. You need to answer audibly for the court 5 said, Well, Kevin, you're aware that the Port has
6 reporter. 6 agreed to fund positions at Ecology, three to five
7 A. Yes, he said that. 7 FTEs, to do technical review if we dedicate part of
8 Q. What else did he say with respect to 8 that allocation to reviewing these tests. Do you feel
9 including an SPLP testing procedure in the 40t 9 that this testing procedure is reasonable, he said yes.

10 Certification? 10 Q. That doesn't answer my question as to why
11 A. I don't recall much else. 11 Ecology allowed the SPLP procedure to be included in
12 Q. Did he tell you how including an SPLPtesting 12 the revised 401 Certification if Ecology under the 401
13 procedure was consistent with the language contained in 13 Certification is going to prohibit the use of fill
14 Section E(d), Prohibited Fill Sources? 14 which consists in whole or in part of soils or material
15 A. We discussed - I do recall discussing the 15 that are determined to be contaminated following a
16 use of the Synthetic Precipitation Leaching Procedure 16 Phase I or Phase II site assessment.
17 with him, and we discussed the use of that test and its 17 A. Petroleum contaminated soils are not the only
18 similarity to another test that I am familiar with used 18 contaminated soils that might cause -- or the only
19 for hazardous waste designation purposes called the 19 contaminant sources that might be a problem for
20 Toxies Characteristic Leaching Procedure, which is 20 imported fill. Other constituents which are found in
21 another EPA test protocol for determining if a 21 natural -- are found naturally in soil such as arsenic
22 constituent will leach a harmful constituent -- a 22 or lead or zinc may exist at levels that are above
23 material will leach harmful constituents under acid 23 background in the soil that may pose a problem for
24 conditions. 24 water quality purposes. So the SPLP test allows us to
25 And these two tests apparently are equivalent 25 look at those other constituents and determine if there
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1 in their accuracy and their usefulness, and what this 1 is any real threat or harm by having elevated levels in
2 test tells you is that when you expose soil for the 2 a particular batch of fill -- I've lost my thought.
3 SPLP test to acid conditions it will tell you whether 3 MR. STOCK: Why don't you go ahead and read
4 constituents that are bound up in the material such as 4 the question and go ahead and read her answer.
5 lead, whatever, will break down -- the acid will cause 5 (The reporter read back as requested.)
6 that compound to break down and leach lead, for 6 Q. (BY MR. STOCK) Do you want to start over,
7 example. 7 Ms. Kenny?
8 Q. I don't mean to interrupt you, Ms. Kenny, but 8 A. No. I got halfway through my thought and
9 you're getting far afield from my question. 9 then I just lost it.

10 A. Well, we had that technical discussion of 10 MR. STOCK: Do you mind reading it back,
I 1 what the test does and what it shows you and that if it 11 Kathy.
12 passes the SPLP test then we know that whatever 12 (The reporter read back as requested.)
13 chemical process occurred it's not going to be harmful 13 A. -- with those constituents, end of sentence.
14 to the environment, because the lead, for example, 14 Q. (BY MR. STOCK) So is it Ecology's position
15 would not be in a format that would be readily movable 15 that underthe 401 Certification the SPLP procedure can
16 or absorbable by a biological organism. 16 only be used to assess naturally occurring substances?
17 Q. My question is, did you and Mr. Fitzpatrick 17 MR. REAVIS: Objection, the document speaks
18 discuss why Ecology should allow an SPLP testing 18 for itself.
19 procedure as a part of the 401 Certification given that 19 A. I would like to look through Attachment E to
20 the 401 Certification prohibits the use of fill which 20 Exhibit 1. (Witness reviewing document.)
21 consists in whole or in part of soils or material that 21 The SPLP test can be used for any soils
22 are determined to be contaminated following a Phase I 22 proposed to be imported or used by the Port for Port
23 or Phase II site assessment. 23 404 projects that are not specifically prohibited by
24 A. Yes. 24 the 401. And so we have various fill sources that are

25 Q. And what was said in that regard? 25 prohibited, and then we limited the remainder of the
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sources to state borrow pits, contractor regional sampling for arsenic coming from the Tacoma1 certified !

2 certified construction sites, and Port of Seattle owned 2 smelter plume, l'm not sure if any of those sampling
3 properties. That's Subsection C on Page 18. So any 3 points specifically include the third runway area,
4 source that's not prohibited that comes from these 4 although I know that some of those samples include the
5 three sources, if those fill materials are showing 5 surrounding communities.
6 levels of a constituent that exceed the levels 6 MR. STOCK: Go ahead and mark this as the
7 identified in Table 1 of Attachment E, then the Port 7 next exhibit.
8 can apply SPLP testing to determine the suitability of 8 (Deposition Exhibit No. 448 was marked for
9 that fill. 9 identification.)

10 Q. (BY MR. STOCK) So is it Ecology's position 10 Q. (BY MR. STOCK) Identify 448 for the record,
11 that the SPLP procedure may only be used to determine 11 please.
12 the suitability of fill from state certified borrow 12 A. Exhibit 448 is an e-mail sent by Ray Hellwig
13 pits, contractor certified construction sites, or Port 13 to me dated January 10th, 2002, forwarding an e-mail
14 of Seattle owned properties? 14 message from Norm Peck sent January 10th to Steve
15 A. Yes, because those are the only sources of 15 Alexander and Ray Hellwig concerning the third runway
16 fill that will be allowed to be imported or used for 16 and arsenic in the Tacoma smelter plume.
17 fill. 17 Q. What is your understandingas to why
18 Q. What is Ecology's position with respect to 18 Mr. Hellwig was sending you a copy of this e-mail from
19 contractor certified construction sites where TPH 19 Norm Peck?

20 contamination is present? 20 A. He sent it to me so that I could follow up
21 A. Well, if a contractor is going to have to 21 with Mr. Peck regarding his concerns.
22 certify that they have done Phase I or Phase II testing 22 Q. And who is Mr. Peck?
23 and if that material - that soil doesn't pass the 23 A. Mr. Peek is an environmental specialist
24 Phase I or Phase II assessment, it's prohibited; they 24 employed by the Northwest Regional Office's Toxics
25 can't certify that it would meet our fill criteria. 25 Cleanup Program, and he is working on arsenic
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1 Q. So what is the standard under a Phase II site 1 contamination issues related to the Tacoma smelter
2 assessment to determine whether it passes a Phase II 2 plume.
3 site assessment? 3 Q. And what was Mr. Peck's concern that
4 A. I can't answer that. 4 Mr. Hellwig wanted you to follow up on?
5 Q. You can't tell me as Ecolog_s Federal Permit 5 A. Well, in this e-mail from Mr. Peck he says,
6 Manager what it means when that Condition E 6 quote, Hi Steve and Ray. I think we in the TSP project
7 Subparagraph D says that fill from sources where 7 need to understand the rationale for allowing elevated
8 materials are determined to be contaminated following a 8 levels of metals, especially lead and arsenic, in the
9 Phase I or Phase II site assessment, what that means? 9 fill for the third runway at Sea-Tac Airport. This was

10 A. Today sitting here I could tell you only in 10 raised by the City of Burien as a sensitive issue in
11 very general terms as I described earlier. To give you 11 that community that is likely to be raised as we begin
12 or anyone else an absolutely clear understanding of 12 the education process about the wide-area contamination
13 what that is I would have to go back to Kevin 13 in the Southwest King County mainland.
14 Fitzpatrick and Chung Yee and look at exactly the 14 There is a little more language, but
15 documents that spell out what is involved in a Phase I 15 basically he and other cleanup program staff have been
16 or Phase II site assessment. 16 having meetings with the community about the Tacoma
17 Q. Did Kevin Fitzpatrick approve provisions 17 smelter plume, and when they met with the City of
18 regarding the fill acceptance criteria from the August 18 Burien concerns were raised by participants in that
19 10 certification to the September 21 certification? 19 meeting about the fill and the fill criteria for the
20 A. Yes. 20 Third Runway Project.
21 Q. Has Ecology made any assessment of areawide 21 Q. So what did you do in response to this e-mail
22 arsenic contamination within the Port's Third Runway 22 from Ray Hellwig?
23 Project site? 23 A. I went and I talked to Norm and I gave him a
24 A. There may -- Ecology is - well, not Ecology. 24 copy of the 401 Certification fill requirements. And
25 The King County Health Department has undergone some 25 actually what I gave him was what is attached - is the
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1 document attached to I believe Exhibit 446, because it 1 program people about what the conditions of the 401 ........
2 was the earlier version of the fill criteria, and I 2 require.
3 think I gave him the final fill criteria that included 3 Q. So if Mr. Peck understood it, why is there
4 Chung Yee's basis analysis for the fill criteria, so 4 this meeting scheduled for February 28th with the
5 that was the language that's in bold in Section E of 5 Toxics Cleanup Program?
6 the draft, to explain the scientific basis for why 6 A. Because there are other staff in the cleanup
7 those fill criteria were being applied. 7 program who are involved in this Tacoma smelter plume.
8 Q. Where does it explain in that draft, which is 8 One is located in our Southwest Regional office which
9 Exhibit 446, Ecology's rationale for allowing elevated 9 covers Tacoma, and she -- her name is Molly Gibbs --

10 levels of metals, especially lead and arsenic, in the 10 she is a public outreach person and she is the person
11 fill for the third runway site? 11 responsible for scheduling a lot of these public
12 A. That's only a partial -- this is only a 12 meetings, and she wants to be able to understand the
13 partial piece of information. I have a meeting 13 issues so that she can clearly communicate to those
14 scheduled on February 28th, next week, with Norm and 14 people that she meets with what is really being
15 some other folks that are involved in this Tacoma 15 required at the third runway site versus what the
16 smelter plume project to explain that the fill criteria 16 public might think is being required.
17 do not allow elevated levels of metals, especially lead 17 Q. What is required under the 401 Certification
18 and arsenic, because as you can very clearly see on 18 with respect to any fill source where there is a
19 Table 1 of Attachment E to the September 21st 401, the 19 determination by sampling that arsenic levels are at 15
20 levels of lead and arsenic that are allowed for the 20 milligrams per kilogram?
21 final drainage layer cover, which is that 40-foot wedge 21 A. Well, I would refer to Table 1, looking at
22 above the drainage layer that descends at a two percent 22 Columns 4 and 5, which Column 4 is the final drainage
23 grade to the east, contain levels for lead and arsenic 23 layer cover criteria, parens, most conservative of Fish
24 that are at Puget Sound background within the 90th 24 and Wildlife Service and Ecology values, end parens.
25 percentile. 25 Column 5 is Ecology criteria for remainder of

/
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1 Q. What about the rest of the fill embankment, 1 embankment and other Port 404 projects. So if your
2 Ms. Kenny? 2 question is arsenic at 15 milligrams per kilogram, the
3 A. These criteria were based on -- I believe on 3 initial reading of that would be that it would not be
4 MTCA Level A upper bound limits, and the upper bound 4 allowed for use in the final drainage layer cover.
5 limits and those technical references are discussed in 5 Q. But it would be allowed--
6 the biological opinion. 6 A. But it could be used for the remainder of the
7 Q. What did you tell Mr. Peck was the rationale 7 embankment.
8 for allowing elevated metals in the remainderof the 8 Q. What is Ecology's position if a Phase II site
9 embankment other than the drainage layer of cover? 9 assessment determines that the level of contamination

10 MR. REAVIS: Object to the question as vague 10 of arsenic in the fill source is greaterthan 20
11 to the extent you used the term elevated. 11 milligrams per kilogram?
12 A. What I told Mr. Peck was that the levels 12 A. The way I understand this works, because in
13 developed in the 401 condition for the fill above the 13 Attachment E we essentially incorporated the
14 drainage layer cover were, in my understanding, 14 conclusions of the US Fish and Wildlife biological
15 designed to be protective of water quality for both 15 opinion by reference into the 401 -- where is this
16 surface water and groundwater purposes. 16 described -- the upper bound limits are described as
17 Q. (BY MR. STOCK) What did Mr. Peck say in 17 the upper limit from MTCA -- which I believe in this
18 response? 18 case is 20, if it's above 20 -- in no case can fill be
19 A. I asked him if he had a problem with the 19 imported that exceeds 20 milligrams per kilogram.
20 information that I had given him, and he said, no, that 20 Q. Under the 401 Certification can the Port use
21 explained it. 21 the SPLP to try to pass the fill source where that fill
22 Q. Have you had any further conversations with 22 source contains greater than 20 milligrams per kilogram
23 Mr. Peck? 23 of arsenic as determined by a Phase II site assessment?
24 A. No. As I indicated, we have a meeting 24 A. No. And the basis for that is found on Page
25 scheduled for next week to further educate the cleanup 25 2 of Attachment E, the second paragraph, which states,
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1 In accordance with the BO, upper bounds are established 1 criteria.
2 for constituent concentrations that cannot be accepted 2 Rod Thompson, our hydrogeolngist in the Water
3 even following a successful SPLP test, parens, referred 3 Quality Program, had a differing opinion, and we
4 to in this document as, quote, upper bound limits, end 4 determined that we needed more information before we
5 quote, end parens, period. 5 could say -- more information from the Port before we

6 Q. Let's run through another example so I'm sure 6 could say that the fill criteria were not appropriate
7 I understand Ecology's position on this. What is 7 to apply to processed materials.
8 Ecology's position where a Phase II site assessment 8 There are certain grades of gravel which are
9 determines that the level of lead in a fill source is 9 going to be very, very uniform in their nature. Some

10 greater than 250 milligrams per kilogram, can that fill 10 topsoils might come from various sources and there is a
11 source be used under the 401 Certification? 11 lot of variability in the quality of the topsoil, so we
12 A. No. 12 asked the Port to give us an idea of the volume of
13 Q. Can the Port under the 401 Certification use 13 material that would be imported as processed material
14 the SPLP to try to pass that fill source where a 14 and where it would be placed, under what circumstance,
15 Phase II site assessment shows lead contamination 15 you know, how, where, when, why it would be placed, so
16 greater than 250 milligrams per kilogram? 16 we have not approved or made any final decisions as to
17 A. No. 17 whether or not the fill criteria should apply to these
18 MR. STOCK: Let's mark this as the next 18 materials.

19 exhibit. 19 Q. What's the time line on that?
20 (Deposition Exhibit No. 449 was marked for 20 A. It's ongoing. We had a meeting to discuss it
21 identification.) 21 a little further and it got canceled and we're trying
22 Q. (BY MR. STOCK) Identify Exhibit 449, please. 22 to reschedule that.
23 A. Exhibit 449 is an e-mail from Ed Abbasi dated 23 Q. Turnto Page 19 of the 401 Certification,
24 November 1, 2001, to me. 24 please. The 401 Certification requires the Port to
25 Q. And what is it regarding? 25 submit a surface water and groundwater monitoring plan;
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1 A. It's regarding Ed's preliminary conclusions 1 is that right?
2 regarding information forwarded to us by the Port for 2 A. That's correct.
3 review concerning criteria for processed materials to 3 Q. Is that surface waterand groundwater
4 be used at the Port -- or at the third runway site. 4 monitoring planneeded for reasonable assurance under
5 Q. Why is the issue being raised as to whether 5 the 401 Certification?
6 the fill criteria in the 401 Certification apply to 6 A. Yes.
7 topsoil? 7 MR. STOCK: And let's markthis as the next
8 A. It's being raised to clarify exactly what 8 exhibit.
9 type of material being used for the Third Runway 9 (Deposition Exhibit No. 450 was markedfor

10 Project the fill criteria apply to, given that there is 10 identification.)
11 a variety of fill being used for different purposes in 11 Q. (BY MR. STOCK) You'vebeen handed Exhibit
12 construction of the facilities that relate to this 12 450, Ms. Kenny. Identify it for the record, please.
13 project. 13 A. This is an e-mail from me to Jeannie
14 Q. What's the status of Ecology's review of the 14 Summerhays with an attached request for review.
15 Port'sproposal to not apply the fill criteria to 15 Q. A review of what and by who?
16 topsoil and other processed material? 16 A. Okay, this is a request for review by
17 A. We met with the Port subsequent to this 17 Ching-Pi Wang, and he is in the Toxics Cleanup Program.
18 e-mail discussion, in fact, Mr. Abbasi's e-mail 18 I am requesting through my supervisor to Ching-Pi's
19 references a meeting -- well, yeah, we had a meeting 19 supervisor, Steve Alexander, that Ching-Pi provide the
20 subsequent to that, I can't remember the exact time, 20 Third Runway Project review team with assistance in
21 where we went out and we went through the issue with 21 reviewing the Port's third runway embankment seepage
22 the Port. And basically we did not accept their 22 and groundwater monitoring plan submitted by the Port
23 proposal at that point because Ed had certain opinions 23 of Seattle on November 16th, 2001.
24 on the suitability of the fill - of these processed 24 Q. What's the status of that review?
25 materials and the necessity for requiring the fill 25 A. Ching-Pi has completed his review. The
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1 results of that review were forwarded to Rod Thompson 1 been regarding? :
2 in the Water Quality Program. Rod is reviewing 2 A. There was the one meeting that we held or we
3 Ching-Pi's comments and the report itself and so we are 3 had out at the Port's West Side office where Beth Clark
4 still underway and that process is still ongoing to 4 and Paul Agid and Robin Kordik, myself, Ed Abbasi and
5 determine the suitability of that. 5 Rod Thompson discussed the fill criteria.
6 Q. Have you had anyconversations with Mr. Wang 6 Q. For what reason?
7 or Mr. Thompson regardingthe suitability of the Port's 7 A. To determine which projects the criteria
8 seepage and groundwater monitoring plan? 8 apply to.
9 A. Yes, I have. 9 Q. Oh, the Miller Creek development and the

10 Q. And what have they said in that regard? 10 154th Street?
11 A. Mr. Wang issued a memo to me, which hopefully 11 A. And the other Master Plan update improvement
12 you'll get this week, it's in the most recent set of 12 projects.
13 public disclosure documents, with some recommendations 13 Q. How about Lynn Gould, have you had any
14 for how that monitoring plan could be improved. 14 discussion with Lynn Gould about the implementation of
15 Q. And do you plan on getting a similar memo 15 the fill criteria in the 401 Certification?
16 from Mr. Thompson? 16 A. No.
17 A. Yes. 17 Q. Have you had any discussions with Paul Agid
18 Q. Do you know when that's going to happen? 18 concerning implementation of the fill criteria in the
19 A. I talked to him about a week ago, maybe two 19 401 Certification?
20 weeks ago, and he's still working on it. His intent is 20 A. Yes.
21 to set up a site visit where he is going to review the 21 Q. When?
22 location for the proposed monitoring wells that they 22 A. At that same meeting.
23 have proposed under this plan and do some actual field 23 Q. Other than that meeting, any other meetings
24 work to assess the validity of those proposed wells. 24 or discussions with Paul Agid concerning the
25 Q. So is your plan similar to what you're going 25 implementation of the fill criteria?
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1 to do under the review of the revised Low Flow Plan 1 A. No.

2 where you're going to take Mr. Wang's memo and 2 Q. Does the 401 Certification require compliance
3 Mr. Thompson's memo and prepare a letter to the Port 3 with the May 1999 agreed order?
4 telling the Port what revisions need to be made in this 4 A. No.
5 seepage and groundwater monitoring plan? 5 Q. How does the certification address the
6 A. That's correct. 6 requirements of the water quality regulations regarding
7 Q. And then the plan is for the Port to make 7 activities that generate nonpoint source pollution?
8 those revisions, and that will be submitted back to 8 A. Could you repeat the question again, please.
9 Ecology for their review and at some point Ecology will 9 Q. Sure.
10 provide written approval under the 401 Certification; 10 MR. STOCK: Can you read it back.
11 is that right? 11 (The reporter read back as requested.)
12 MR. REAVIS: Objection to the extent it calls 12 A. Could you define what you mean by nonpoint
13 for speculation. 13 source pollution?
14 A. We will direct the Port as to what they need 14 Q. (BY MR. STOCK) What is your understanding of
15 to do to satisfy our concerns, they will submit a 15 what nonpoint source pollution is as that term is used
16 submittal back to us, and when we have determined that 16 in water quality regulations?
17 that submittal is adequate we will submit written 17 A. There are certain facilities and activities
18 approval, but only when we've made the determination 18 where you generate a pollutant that has a specific
19 that it's adequate. 19 outfall where you can regulate the effluent that
20 Q. (BY MR. STOCK) Have you had any 20 discharges from that outflow. There are other
21 conversations with Beth Clark concerning the 21 activities that have no specific discharge point.
22 implementation of the fill criteria in the 401 22 Q. And given that understanding ofnonpoint
23 Certification since September 21 -- 23 source pollution, how does Ecology address activities
24 A. Yes. 24 that generate nonpoint source pollution in the 401
25 Q. -- 2001 ? And what have those conversations 25 Certification?
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1 MR. REAVIS: Object to the extent the 1 exceedanee of the water quality criteria, and to
2 document speaks for itself and the question is vague. 2 require corrective action such as treatment of the
3 MR. STOCK: What's vague about it? 3 water before it's discharged to surface waters.
4 MR. REAVIS: Well, regulating nonpoint source 4 MR. STOCK: Let's mark this as the next
5 could mean a number of things. That's a very broad 5 exhibit.
6 question. 6 (Deposition Exhibit No. 451 was marked for
7 Q. (BY MR. STOCK) You can go ahead and answer 7 identification.)
8 the question. 8 Q. (BY MR. STOCK) You've been handed Exhibit
9 A. That's a very broad question, but one thing 9 451. Please identify it.

10 that we've done is approve a Comprehensive Stormwater 10 A. This is a fax sent to me on August 3rd, 2001,
11 Management Program that collects water from virtually 11 by the King County reviewer. It says KCR. That would
12 the entire airport and routes it through stormwater 12 be Kelly Whiting.
13 ponds that are designed to provide certain levels of 13 Q. Is that Kelly Whiting's handwriting, if you
14 treatment for sedimentation and other constituents such 14 know, on the fax label?
15 that sediment that might be generated by cars driving 15 A. I'm not sure.
16 around or -- I believe all of the runoff-- I believe 16 Q. Whose handwriting is in the left-hand margin,
17 the runoff from the runway surfaces is being routed to 17 if you know?
18 the -- maybe I'm wrong on that, but there is the 18 A. Actually, I don't know. It's not my
19 Comprehensive Stormwater Management Plan, there are 19 handwriting.
20 BMPs that are required under the Port's NPDES permit 20 Q. Is that your handwriting in the fight-hand
21 for their industrial stormwater permit that attach to 21 margin where it says "keep"?
22 temporary construction activities, so the placement of 22 A. I don't believe any of this is my
23 construction sediment fencing and basic erosion control 23 handwriting.
24 management issues are addressed. 24 Q. What did you do with this memo when you
25 There is monitoring required for the 25 received it from Mr. Whiting on August 3, 2001?
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1 stormwater effluent. Vehicle track-out, if they are I A. I probably distributed it to either Kevin
2 construction vehicles, they need to be cleaned of mud 2 Fitzpatrick or John Drabek or perhaps both since it was
3 and rock and other material before entering paved 3 referring to the Stormwater Management Plan.
4 public highways so that sediment isn't tracked onto the 4 Q. Did you send this language to Mr. Whiting for
5 highway. 5 his review?

6 Q. Is runoff from the embankment a nonpoint 6 A. I believe this language was generated by
7 pollution source? 7 Mr. Whiting in response to one of the e-mails that I
8 A. It might be a potential sort of pollution. 8 sent out containing a draft 401 Certification.
9 Q. What does 401 Certification require with 9 Q. Is this Mr. Whiting's response to your July

10 respect to managing that potential nonpoint source of 10 29 e-mail which is Exhibit 446 where you sent a draft
11 pollution? 11 of the 401 Certification?

12 A. Well, the first mechanism is the preventive 12 A. I can't say for sure without checking my own
13 mechanism to prevent contaminants from entering the 13 e-mail records because I sent out several e-mails with
14 fill by application of the fill criteria. The second 14 ongoing revisions to the 401 as I made them.
15 mechanism is the requirement in Section E for the Port 15 Q. So I understand, are you saying that this is
16 to develop this embankment seepage flow monitoring 16 Kelly Whiting's response to your sending him some draft
17 plan. So there will be testing procedures that will 17 of the 401 Certification?
18 sample the water - there will be sampling procedures 18 A. I believe so.
19 where they can test the water for constituents of 19 Q. I see you're looking at the second page. The
20 concern and a protocol for determining whether or not 20 first underlined text where it says CSMP could easily
21 there is actually a violation of the water quality 21 be challenged -- it's on the second page.
22 standards. And we have-- so we've required 22 A. I know. I'm just looking at what precedes
23 monitoring, the development of a monitoring protocol, 23 that particular sentence.
24 and we have retained the ability to revise our fill 24 Q. On the second page where it states CSMP could
25 criteria if that monitoring is showing a problem, 25 easily be challenged as not being AKART, SWDM is not
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1 AKART, is that what Kelly Whiting wrote to you? 1 industrial stormwater permit, and that permit is where
2 MR. REAVIS: Objection, lack of foundation. 2 the monitoring and the adaptive management will be
3 A. Well, I believe Kelly wrote this sentence 3 applied, if necessary. Now, where I get reasonable
4 that is underlined that you are referring to. 4 assurance is that I, in my certification, specifically
5 Q. (BY MR. STOCK) And what do you understand 5 prohibited any discharge of operational stormwater
6 him to mean when he says CSMP could easily be 6 coming from the third runway improvements until a site
7 challenged as not being AKART, SWDM is not AKART? 7 specific study has been done and approved by Ecology
8 A. AKART is a term that means all known and 8 that will establish appropriate effluent limits in the
9 reasonable treatment something or other, maybe that's 9 NPDES permit.

10 it. This is a term that's used in engineering and in 10 Q. Where is that required under the 401
11 regulatory circles, water quality circles. It has a 11 Certification? Look at page 27.
12 specific standard to it. 12 A. Thank you. I don't have my tabbed version
13 Q. So what is your understanding when he means 13 with me here.
14 the Comprehensive Stormwater Management Plan could 14 Yes, it's identified on Page 27, No. 2,
15 easily be challenged as not being AKART? 15 Subsection a). No stormwater generated by operation of
16 A. I believe that speaks for itself. 16 new pollution generating impervious surfaces of
17 Q. You understand he's telling you that the King 17 projects for which the Section 404 permit was sought
18 County Surface Water Design Manual is not AKART; is 18 shall be discharged to state receiving waters until a
19 that correct? 19 site specific study, e.g., a Water Effects Ratio Study,
20 A. That's what it says, SWDM is not AKART. 20 has been completed and approved by Ecology and
21 Q. And you understood that to be the King County 21 appropriate limitations and monitoring requirements
22 Surface Water Design Manual, correct? 22 have been established in the Port's NPDES permit.
23 A. That's what I understood. 23 Q. What is the purpose of this Water Effects
24 Q. Did that give you any concern that the 24 Ratio Study?
25 individual who was reviewing the Comprehensive 25 A. As I understand it, it is a very technical
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1 Stormwater Plan for the Department of Ecology in 1 study that looks at stormwater discharges being
2 accordance with the King County Surface Water Design 2 produced by the airport facilities and the effects of
3 Manualwas telling you that the manual is not AKART? 3 those stormwaters on the receiving waters to which that
4 A. No. 4 stormwateris discharged.
5 Q. Why not? 5 Q. Is the Port undertaking a Water Effects Ratio
6 A. Because of the way we've designed the 401 and 6 Study?
7 how the 401 works in tandem with the 402 issued to the 7 A. They are undertaking a site specific study.
8 Port. We require monitoring for water quality purposes 8 As I understand it, a Water Effects Ratio Study refers
9 and we have established a baseline which we believe 9 to a specific type of study, but our staff have already

10 does protect water quality and will allow the Port to 10 met several times with the Port to determine what this
11 protect water quality. Through the monitoring that 11 site specific study will include.
12 we've required we can verify whether the BMPs that are 12 Q. Who from Ecology?
13 called for in the Comprehensive Stormwater Management 13 A. The prime -- there are two people at
14 Plan are being effective, and if they are not being 14 headquarters who are doing it, and then Ed Abbasi is
15 effective, then we have the ability to require further 15 the lead in the region.
16 treatment. 16 Q. Who at headquarters?
17 Q. So is Ecology relying upon future compliance 17 A. I can't recall their names right now.
18 of future NPDES permits to have reasonable assurance 18 Q. And who have they met with at the Port and
19 that this project isn't going to violate state water 19 when?
20 quality standards? 20 A. I don't know. I haven't been involved in
21 A. Yes and no. The yes part is that the 21 those meetings. I think they are working with Scott
22 baseline - we have established a baseline with the 22 Tobiason and perhaps Keith Smith.
23 Stormwater Management Plan that we believe is 23 Q. Does Ecology need a site specific study under
24 protective of water quality. But once those facilities 24 Condition J(2)(a) of the 401 Certification in order to
25 are up and operating they are covered under the Port's 25 have reasonable assurance?
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A. Yes. 1 printouts containing in-stream data?
1

2 Q. I'm sorry, I'm just not getting this. Tell 2 A. I haven't seen any of that. That work is
3 me what this site specific study is supposed to 3 being overseen by Ed Abbasi, so I couldn't answer that
4 accomplish. 4 question.
5 A. There are allegations right now from various 5 Q. What have you heard about it?
6 parties that the Port is not in compliance with the 6 A. I've heard from Ed that he's meeting with the
7 terms and conditions of their existing industrial 7 Port, he is consulting with our experts at
8 stormwater permit, and that is very difficult to 8 headquarters, they have had one or two site visits, and
9 determine, as I understand it, because there are no 9 they are moving forward trying to define exactly what

10 specific effluent limitations established in that l0 will be a part of this site specific study.
11 permit. You can't establish effluent limits, as I 11 MR. STOCK: Let's take a break.
12 understand it, until you do a site specific study, so 12 THE WITNESS: I'm ready for a break.
13 this condition is an attempt to get those effluent 13 (Recess taken.)
14 limits established so that we know whether the Port is 14 Q. (BY MR. STOCK) With respect to this site
15 in compliance with their NPDES permit or not. 15 specific study, do you understand that to be something
16 Q. How does a site specific study determine the 16 that Ecology is asking the Port to prepare and that
17 effluent limits? 17 Ecology will ultimately review and approve that
18 A. You would have to ask that specifically of 18 report --
19 the Water Quality Program. That's not an area where I 19 A. Yes.
20 have specific expertise, but my understanding is that 20 Q. -- under the 401 Certification?
21 it looks at the type of stormwater being generated at 21 A. The Condition J(2)(a) says the study may use
22 the airport, looks at the chemical composition of that, 22 existing impervious surfaces, et cetera, and it shall
23 the perhaps the volume of that stormwater, and then it 23 be submitted to Ecology for review and written
24 looks at the receiving water. So it looks at things 24 approval.
25 like the alkalinity of the water, the buffering 25 Q. And the "it" is the report on the site
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1 capacity. Say the stormwater has high pH, and if it's 1 specific study?
2 of low alkalinity it would neutralize the pH coming 2 A. Yes.

3 from the stormwater, so it's a very interactive, 3 Q. When is this report supposed to be submitted
4 dynamic, complex modeling situation. 4 to Ecology, is there any time line?
5 Q. And why does Ecology need the site specific 5 A. I'm not aware that they have set a specific
6 study under this condition of the 401 Certification to 6 time line.
7 have reasonable assurance? 7 Q. Are you aware of whether there is a draft
8 A. We put this in there to address concerns 8 report?
9 raised by various of the airport community's 9 A. I don't believe there is a draft because they

l0 consultants that there were possibly high metal 10 are still, from what Ed told me, they are still working
11 concentrations in the stormwater that were in violation 11 out the modeling that they will use for the study.
12 of the Port's NPDES permit, and so that when there is 12 Q. What involvement will you have in a review of
13 discharge from the new pollution generating impervious 13 this report relating to the site specific study?
14 surfaces that will involve the Third Runway Project we 14 A. I will not be involved in reviewing the
15 can be assured that effluent limits have been 15 technical aspects of that study. I will simply be kept
16 established that would address metal contaminants and 16 apprised of the progress and ultimately the final
17 then those waste or those contaminants would be 17 inclusion of the results of that study into a revised
18 appropriately regulated by the NPDES permit. 18 NPDES permit.
19 Q. Have you had any dealings with Dr. William 19 Q. Will you get a copy of the report?
20 Stubblefield? 20 A. I believe I will.

21 A. I have never heard of him. 21 Q. And will you review that report?
22 Q. He's one of the Port's paid experts in this 22 A. I will certainly look at it, but I'm not
23 case. 23 qualified to provide any technical review of the
24 A. No. 24 report. I'm relying on the Water Quality Program to
25 Q. Have you seen any draft data spreadsheet 25 provide that.
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1 Q. Will you as the Federal Permit Manager for 1 determined to be contaminated following a Phase I or
2 the Sea-Tac Third Runway be the individual sending the 2 Phase II site assessment, that even if the fill source
3 letter for written approval of the report? 3 passes an SPLP procedure, the 401 Certification still
4 A. No. 4 bars the Port from using that fill source?
5 Q. Who will be? 5 A. Yes.
6 A. The written approval of that report or study 6 Q. What language is Ecology relying upon for
7 would come to the Port's NPDES permit manager, who is 7 that position?
8 Ed Abbasi. 8 A. It's Condition E(1)(d), Prohibited Fill
9 Q. And you're not aware of what the time line is 9 Sources.
10 for issuance of this report? 10 Q. What was the last time that you had a
11 A. No. 11 conversation with Kevin Fitzpatrick concerning how the
12 Q. Mr. Abbasi works in the Bellevue office? 12 fill criteria conditions in the 401 Certification are
13 A. He does. 13 to be applied?
14 Q. Turn to Page 28 of the 401 Certification, 14 A. I haven't spoken with him in a very long time
15 please, under Condition J(2)(f), does the certification 15 about that.
16 require the Port to submit a Stormwater Facilities 16 Q. Have you had any discussions with Ray Hellwig
17 Operations and Maintenance Plan? 17 about that?
18 A. Yes. 18 A. No.
19 Q. Has the Port submitted that Stormwater 19 Q. How about Gordon White?
20 Facilities Operation and Maintenance Plan to Ecology? 20 A. No.
21 A. No. 21 MR. STOCK: I don'thave any further
22 Q. What is the status of that deliverable? 22 questions.
23 A. We've essentially deferred that deliverable 23 (Deposition concluded at 4:25 p.m.)
24 until we're closer to final design on those facilities. 24 (Signature reserved.)
25 Q. And is this Stormwater Facilities Operation 25
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1 and Maintenance Plan that the Port must submit subject 1 CORRECTION&SIGNATUREPAGE
2 to Ecology review? 2 RE: ACCvs.STATEOF WASHINGTON,ETAL
3 A. We have required that it be submitted for 3 PCHBNo.01-160
4 review and written approval. ANNE. KENNY;TAKENFEBRUARY20,2002
5 Q. And does Ecology need this Stormwater 4

6 Facilities Operation and Maintenance Plan for I, ANNE. KENNY,havereadthe
7 reasonable assurance? 5 withintranscripttakenFEBRUARY20, 2002,andthe same
8 A. Yes. is trueandaccurateexceptfor anychangesand/or

9 Q. Does the 401 Certification set limitations on 6 corrections,if any,as follows:7 PAGE LINE CORRECTION
10 turbidity? 8
11 A. Section K of the certification on Page 28 9
12 lays out some provisions regarding turbidity, that's 10
13 K(3)(a). Let's see, that's monitoring, actually. 11
14 Well, what we required in K(2) is that 12
15 stormwater discharges shall not cause a visible change 1314
16 in turbidity, so the standard is a visual check. And 15
17 they do that, also, so we've also required monitoring 16
18 by use of a portable turbidimeter and grab samples. 17
19 (Discussion off the record.) 18
20 Q. (BY MR. STOCK) I want to go back to this 19
21 fill acceptance criteria just for a second so I make 2021 Signedat , Washington,
22 sure I understand what you're saying. If you'll refer 22 on the dayof ,2002.
23 again to Page 18 of the 401 Certification, at the very 23
24 bottom where it says Prohibited Fill Sources, it is 24 ANNE. KENNY
25 Ecology's position that if the fill source is 25
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1 REPORTER'S CERTIFICATE
2

3 I, KATHY HAUCK, the undersigned Certified Court
4 Reporter and Notary Public, do hereby certify:
5 That the testimony and/or proceedings, a transcript
6 of which is attached, was given before me at the time
7 and place stated therein; that any and/or all
8 witness(es) were by me duly sworn to tell the truth;
9 that the sworn testimony and/or proceedings were by me

10 stenographically recorded and transcribed under my
11 supervision, to the best of my ability; that the
12 foregoing transcript contains a full, true, and
13 accurate record of all the sworn testimony and/or
14 proceedings given and occurring at the time and place
15 stated in the transcript; that I am in no way related
16 to any party to the matter, nor to any counsel, nor do
17 I have any financial interest in the event of the
18 cause.

19 WITNESS MY HAND AND SEAL this day of
20 ,2002.
21

22 KATHY HAUCK, HA-UC-KK-L421 OH
23 Notary Public in and for the State
24 of Washington, residing in King
25 County. Commission expires March 6, 2006.
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