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Summary Statement for Deposition Publication

submitted pursuant to
Order Granting Appellant's Motion to Publish Depositions
of Ecology Managers and CR 30(b)(6) Designated Witnesses

dated March 19, 2002

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Ray Hellwig, Director, Dept. of Ecology Northwest Regional Office

Date of Deposition: January 8, 2002

1. AdmissibiIity

A. Purpose used for or what it will be offered to prove: Per CR 32(a)(2),
testimony by Director of Department's Northwest Regional Office concerning
procedure and basis for issuance of Sea Tac 401 certifications showing lack of
reasonable assurance. Further offered in response to testimony of Kenny,
White, Cheyne, and Leavitt.

B. Specific designation (if CR 30(b)(6) deponent): N/A

C. Basis for admissibility if challenged by objection: If an objection is
attached pursuant to provision 4 below, ACC's and CASE's response is also
attached.

2. Excerpting: The following portions of the _Hellwig_ deposition are offered by
ACC and CASE:

Page 6 through page 38 line 20
Page 67 line 9 through line 14
Page 75 line 16 through page 76 line 18
Page 77 through page 262

3. Counter Excerpts of Respondents: See attached.

4. Objections of Respondents: See attached.

g:_lu\acc-temp\summary statement for dep - hellwig.doc

AR 028580



ACC & CASE v. Dept. of Ecology & Port of Seattle
PCHB No. 01-160

Department of Ecology's Designation of Additional Portions of
Deposition and Objections Entered Pursuantto the

Board's Order of March I9, 2002 and Port of Seattle's Joinder in those Objections and
Designations

Deponent: Ray Hellwig

Date of Deposition: January 8, 2002

3. Counter Excerpts by Respondent Department of Ecology:Z

START END

Page 66, line 20 page 67, line 8

4. Objections to Designations by Appellants:

A deposition is admissible in this hearing only to the extent that the same testimony
would be admissible in this hearing if the deponent were then present and testifying as a witness.
CR 32(a); WAC 371-08-300(1) and (2). Therefore, Ecology renews its objection to publication
of this transcript and submits the following objections to particular portions of the transcript.

General Objection. The appellants' voluminous designation of the last 185 pages is
• burdensome and fail to offer material or relevant evidence. These last 185 pages include no

questions that provide material evidence about whether this 401 Certification provides
reasonable assurances for protection of water quality. Instead, much of this section includes
argumentative questions that voice appellants' implications regarding the mental processes of the
decision maker.

Our Supreme Court has concluded that it is simply not appropriate to probe a governmental
agency's deliberative process:

Courts cannot, and should not, undertake a probe of the mental processes utilized by
an administrative officer in performing his function of decision. United States v.
Morgan, 313 U.S. 409, 85 L.Ed. 1429, 61 S.Ct. 999 (1941).

Ledgering v. State, 63 Wn.2d 94, 101,385_P.2d 522 (1963). See Morgan I, 298 U.S. 468, 56 S.Ct.
906, 80 L.Ed. 1288 (1936); Morgan II, 304 U.S. 1, 58 S.Ct. 773, 82 L.Ed. 1129 (1938); Morgan
III, 307 U.S. 183, 59 S.Ct. 795, 83 L.Ed. 1211 (1939), and Morgan IV, 313 U.S. 409, 61 S.Ct.
999, 85 L.Ed. 1429 (1941). Similarly, this Board reviews the action taken by the agency by

1Bydesignatingcounterexcerpts,Ecologydoesnotwaive its objectionsto ACC's and CASE'publication
of this transcript. Those objectionsare reflected in Ecology'sResponseto Appellants'Motionto Publishand in
argumentbeforethis Board. Further,Ecologydoes not waiveits objectionsto ACC's andCASE' use of particular
portionsofthetranscript. Thoseobjectionsare identifiedin subsection4 of thisdocument.

RAYHELLWIG- I
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examining material facts and applying the appropriate legal standards but not by examining the
mental processes of the Director. Appellants attempt to impugn the mental decision making
processes of an employee or of the Director does not offer material evidence? This area of
inquiry is contrary to the Morgan line of cases and Washington case law, and it ignores the
nature of this appeal as a review of a 401 Certification, ignores the de novo nature of these
proceedings, and ignores the burden of production and proof.

In addition, the following areas of inquiry are specifically objectionable:

START end OBJECTION

Page 9, line 25 page 23, line 3 No relevance to the factual of legal issues before
the Board. The activities undertaken by Mr.
Hellwig to prepare for his deposition are not
relevant to the issues before the Board.

Page 12, line 8 page 12, line 11 Mischaracterizes the witness' testimony. Witness
did not use the word "removed", he stated
assignments changed.

Page 78, line 22 page 86, line 13 Calls for speculation regarding purpose of meeting;
no foundation; mischaracterizes testimony of the
witness. Counsel inappropriately takes an
assumption of the witness and transforms it into a
fact (see ACC/CASE Preheating Brief at footnote
7)

Page 83, line 16 page 83, line 22 Mischaracterizes .the witness' testimony.

Page 84, line 2 page 84, line 9 Calls for hearsay; mischaracterizes the witness'
testimony.

Page 85, line 19 page 85, line 25 Mischaracterizes the witness' testimony.

Page 88, line 15 page 88, line 19 Argumentative.

Page 95, line 6 page 95, line 20 Calls for a legal conclusion.

Page 97, line 24 page 98, line 4 Hearsay; calls for speculation.

Page 100, line 22 page 101, line 7 Hearsay; calls for speculation as to what the Port
knew.

Page 103, line 21 Page 103, line 23 Mischaracterizes the witness' testimony.

Page 105, line 7 page 105, line 10 Mischaracterizes the witness' testimony. Witness
did not use the word "removed".

Page 105, line 25 page 106, line 3 Mischaracterizes the witness' testimony.

2 This is not to say that when an employee offers testimony that a particular fact exists, the appellants
cannot test that witness' knowledge of that particular fact. But the deposition of Ray Hellwig does not attempt to

evaluate any facts that are material to showing whether Ecology has reasonable assurance about the Port's 401
certification.

RAY HELLWIG - 2
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Page 107, line 11 Page 107, line 17 Lack of foundation.

Page 109, line 7 page 111, line 25 No relevance to the factual or legal issues before
the Board. Inquiries relate to the argumentative
question as to why Mr. Dear was present and to his
credentials.

Page 114, line 18 page 114, line 23 Mischaracterizes the witness' testimony.

Page 115, line 10 page 115, line 23 No relevance to the factual or legal issues before
the Board.

Page 117, line 10 page 117, line 25 Mischaracterizes the evidence referenced

Page 121, line 15 page 121, line 22 Miseharacterizes the witness' testimony.

Page 121, line 23 page 123, line 9 No relevance to the factual or legal issues before
the Board.

Page 125, line 8 page 126, line 11 Mischaracterizes testimony of another witness

Page 130, line 17 page 131, line 5 No foundation.

Page 137, line 12 page 137, line 28 Mischaracterizes witness' testimony;
argumentative.

Page 138, line 6 page 138, line 12 Calls for speculation.

Page 138, line 6 page 142, line 3 Mischaracterizes witness' testimony

Page 141, line 4 page 141, line 9 Mischaracterizes the witness' testimony.

Page 141, line 16 page 142, line 3 Argumentative; mischaracterizes the witness'
testimony.

Page 142, line 4 page 143, line 4 Argumentative

Page 143, line 17 page 143, line 21 Mischaracterizes the witness' testimony. Witness
did not use the word "removed".

Page 144, line 7 page 144, line 11 Mischaracterizes the witness' testimony. Witness
did not use the word "removed".

Page 145, line 11 page 146, line 4 Calls for speculation.

Page 147, line 19 page 148, line 1 Hearsay; calls for speculation.

Page 151, line 17 page 151, line 23 Mischaracterizes the witness' testimony. Witness
did not use the word "removed".

Page 154, line 25 page 155, line 5 Mischaracterizes the evidence; document does not
refer to meeting as "negotiations".

Page 154, line 25 page 156, line 13 Double hearsay.

Page 155, line 14 page 155, line 17 Mischaracterizes the witness' testimony. Witness
did not use the word "removed".

Page 156, line 5 page 156, line 13 Mischaracterizes the witness' testimony. Witness

KAYHELLWIG- 3
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did not use the word "removed".

Page 159, line 7 page 159, line 14 Lack of foundation.

Page 162, line 9 page 162, line 20 Argumentative

Page 164, line 11 page 164, line 15 Mischaracterizes the witness' testimony.

Page 166, line 17 page 167, line 17 No relevance to the factual or legal issues before
the Board.

Page 169, line 7 page 169, line 19 Argumentative.

Page 170, line 16 page 172, line 24 No relevance to the factual of legal issues before
the Board.

Page 173, line 15 page 174, line 2 Mischaracterizes the witness' testimony

Page 179, line 16 page 180, line 2 Argumentative.

Page 182, line 10 page 182, line 24 No relevance to the factual or legal issues before
the Board.

Page 190, line 1 page 191, line 20 No relevance to the factual or legal issues before
the Board.

Page 198, line 24 page 199, line 4 Argumentative.

Page 198, line 24 page 208, line 22 No relevance to the factual or legal issues before
the Board.

Page 199, line 17 page 199, line 23 Lack of foundation for personal knowledge.

Page 200, line 25 page 201, line 5 Calls for speculation.

Page 201, line 17 page 201, line 22 Lack of foundation.

Page 206, line 4 page 206, line 13 Mischaracterizes the witness' testimony.

Page 206, line 22 page 207, line 1 Argumentative, mischaracterizes the witness'
testimony.

Page 208, line 20 page 208, line 24 Argtmaentative, no relevance to the factual or legal
issues before the Board.

Page 211, line 3 page 211, line 6 Mischaracterizes the evidence.

Page 211, line 9 page 211, line 20 Hearsay.

Page 212, line 17 page 212, line 23 Calls for speculation..

Page 214, line 19 page 215, line 2 No relevance to the factual or legal issues before
the Board.

Page 215, line 24 page 216, line 7 Hearsay,

Page 218, line 18 page 227, line 23 No relevance to the factual or legal issues before
the Board.

Page 219, line 1 page 219, line 15 Mischaracterizes the witness' testimony.

RAY HELLWIG - 4
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Page 226, line 16 page 227, line 12 Calls for speculation; argumentative.

Page 245, line 7 page 245, line 10 Calls for a legal conclusion.

Page 246, line 16 page 247, line 2 Calls for a legal conclusion.

Page 249, line 16 page 249, line 18 Argumentative.

Page 261, line 23 page 262, line 16 Hearsay.

PORT JOINS ECOLOGY'S DESIGNATIONS AND OBJECTIONS

Counsel for the Port of Seattle have reviewed Ecology's designations and objections.
The Port joins in all of Ecology's designations and objections.

RAY HELLWIG - 5
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Appellants' Responses to Objections Raised by Ecology and the Port
To the Publication of Depositions of Ecology Managers and

CR 30(b)(6) Witnesses

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Ray Hellwig, Director, Dept. of Ecology Northwest Regional Office

Date of Deposition: January 8, 2002

Response to General Obiections:

The Department of Ecology made an issue throughout the hearing of the need
for deference to its decision-making process and its expertise, the propriety and
excellence of its staffing of the 401 Certification review, and the absence of political
pressure or influence on that review. See, e.g., Ecology Prehearing Brief at 2 (401
"developed through extensive coordination with Ecology's experts"); at 4 (deference
should be afforded to Ecology because its decision based on specialized knowledge
and expertise); at 4 (legal interpretation of Ecology should be given deference). Co-
respondent Port of Seattle also claimed that the decision was based solely on Ecology
technical expertise and uninhibited legal interpretations. Port Prehearing Brief at 4
(claim that Ecology based 401 on scientific and technical information, and
conservative assumptions). The claim was made repeatedly that Ecology had
assembled the best team possible and relied upon that team's judgment in making its
401 decision. Ecology also made a point of asking questions about the process and the
basis for the removal of Tom Luster, the Department's senior 401 expert, from review
of the Port's applications. The suggestion was made that this removal had nothing to
do with the Port, and was the result of a routine "regionalization" of Ecology
functions. Ecology repeatedly touted its "facilitated" meetings with the Port and
offered for the Board's review the "minutes" of those meetings as showing the basis on
which 401 decisions were made.

Having made these points and opened these doors, Ecology now is attempting
to keep the Board from reading testimony reflecting the other side of the story, that is,
that the Ecology decision was not a product of uninfluenced agency expertise in a
routine process, but grew out of intensive and repeated applications of political
pressure by the Port through the Governor's office to substitute political expediency
for actual assurance that water quality standards would not be violated.

In essence, then, Ecology wants the Board to defer without knowing what it is
deferring to. This would be a disservice to the Board and to the truth-seeking process
which must be at the heart of any adjudicative proceeding.
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Further, the legal "authorities" which Ecology cites for exclusion of testimony
are not on point and do not support its position. For example, United States v.

Morgan, 313 U.S. 409 (1941), a 60-year-old U.S. Supreme Court case chiefly relied
upon by Ecology, concerned a rate-setting proceeding by the Secretary of Agriculture
under the federal Packers and Stockyards Act. In holding that the Secretary should
not have been examined concerning allegations of bias against him, the Court
explicitly relied upon the fact that the rate-setting proceeding conducted by the
Secretary "has a quality resembling that of a judicial proceeding." 313 U.S. at 422. It
further held that, "Such an examination of a judge would be destructive of judicial
responsibility." Id. The principles annunciated in Morgan might apply if the question
were whether testimony concerning the Board's decision-making process could
appropriately be included in a record for review. They are not applicable to review of
a non-adjudicative decision by Ecology.

Similarly, Ledgering v. State, 63 Wn.2d 94, 104, 385 P.2d 522 (1963), a 40-year-
old case cited by Ecology, recognized that "there is a distinction between the types of
decisions rendered by different administrative agencies and that some agencies
perform judicial or quasi-judicial functions while others do not." Once again, in
Ledgering, the court held as it did because it determined that:

The director, in administratively suspending an operator's license under the
provisions of RCW 46.20.290, performs an essentially judicial function.

Id. at 105. In short, the ancient authorities cited by Ecology have nothing to do with
its decision here. Ecology does not adjudicate concerning 401 certifications -- the
Board does -- so Ecology cannot claim exemptions from scrutiny which applies to
adjudicative bodies alone. Further, our Washington Supreme Court has recognized in
an analogous environmental decision-making context the need for heightened
scrutiny where there is a risk that proper decision-making will be undermined by "an
atmosphere of intense political pressure." Cougar Mountain Associates v. King County,
111 Wn.2d 742, 749, 765 P.2d 264 (1988).

Respondents cannot play the deference card and affirmatively assert it as a
basis for Board approval of the 401, and then complain when appellants offer
testimony which impeaches, undercuts, and contradicts its claims. The Board is

entitled to -- must, in fairness -- review testimony which illuminates, for example, the
actual basis on which the August 401 was withdrawn and the September 401
reissued; which reveals the basis on which Ecology's senior 401 expert was removed
from review of the project; which discloses whether or not the 401 was actually based
on reasonable assurance and unfettered agency expertise or unreasonable pressure
from the Port and the Governor's office.

Many of respondents' objections are also barred by their failure to comply with
CR 32(d)(3)(B). Respondents failed to make the necessary objections at the

deposition, when corrections could have been made (e.g., to the form of the question,
in response to an objection as to foundation, etc.). The rule is clear that, in such
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circumstances, the objections are waived -- and for good reason. Otherwise, the party
failing to object could prevent the introduction of deposition testimony merely by
adopting a strategy of failing to speak up at the time of the deposition. That
seasonable objections are required is hornbook law. For example, the Washington
Civil Procedure Deskbook, published by the Washington State Bar Association, notes:

In essence, the rule provides that if the ground for the objection could have
been "removed," "obviated," or "cured" by prompt objection, the objection is
waived if not made "seasonably." In ruling on the admissibility of the
testimony at trial, the court will not limit its examination solely to the
challenged question. Even if the question is "technically objectionable," the
answer may be admissible if it constitutes "proper evidence." Safeco Insurance
Co. v. Pacific Indemnity Co., 66 Wn.2d 38, 401 P.2d 205 (1965).

Washington Civil Procedure Deskbook at p. 32-16. In particular, the Deskbook warns
that objection as to the form of the question, objection as the lack of foundation,
objection claiming that a question calls for speculation and similar objections must be
made during the deposition or are waived because the objection would "give the
opportunity for the examiner to rephrase the question, thus curing the defect." Id. at
32-17; see, id. at 32-21; Young v. Group Health Cooperative, 85 Wn.2d 332, 534 P.2d
1349 (1975). Further, as the deskbook confirms, even technically objectionable
questions in depositions are to be allowed when "the answer furnishes proper
evidence. Substance, rather than form, should be heeded." Safeco Insurance Co.,

supra, 66 Wn.2d at 41.

Finally, the Board should note that Mr. Hellwig, Director of Ecology's
Northwest Regional Office, was from all accounts the key Ecology official supervising
the 401 certification process. He was Ecology's lead representative at virtually every
meeting with the Port and its consultants concerning the 401. Yet, Ecology failed to
present his testimony at the hearing and now (inappropriately) seeks to prevent the
Board from reading significant portions of his deposition testimony.

Responses to Specific Objections:

Start End Response to Obiection

9:25 23:3 Ecology's objection mischaracterizes the testimony: it does
not concern solely or even chiefly "activities undertaken by
Mr. Hellwig to prepare for his deposition," but in fact
concerns the removal of Tom Luster from Ecology's "401
team." Ecology made affirmative assertions to the Board in
testimony and argument concerning the composition of this
team as part of its claim that deference was due. This
testimony is clearly relevant.
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12:8 12:11 The objection is apparently to a question: however, no
objection was made at the deposition. The objection is
therefore waived.

78:22 86:13 Objections concerning the question (e.g., calls for
speculation, no foundation, mischaracterizes testimony)
were not made at the deposition and have been waived. In
effect, Ecology's objections are an after-the-fact attempt to
rewrite the witness' testimony, which is particularly
damaging and contradictory to Ecology's testimony and
argument in the trial before the Board.

83:16 83:22 Once again, this objection was not made at the deposition
and was waived.

84:2 84:9 These objections were waived. Further, the hearsay
objection is inappropriate: the question asked for the
witness' understanding.

85:19 85:25 No objection made at deposition: waived. The objection is
not well-founded in any event. The Board can read the
testimony and determine for itself whether the question
mischaracterizes the witness' testimony.

88:15 88:19 No objection was made at deposition: waived.

95:6 95:20 After the objection was made, the question was
reformulated to ask for Mr. Hellwig's understanding as the
head of the Department of Ecology Northwest Regional
Office. Similar questions were repeatedly asked of
Ecology's witnesses by Ecology and the Port itself during
the trial.

97:24 98:4 Objection waived: no objection made at deposition. The
witness testified as to his understanding.

100:22 101:7 Objection waived: no objection made at deposition.
Further, the witness explicitly answered the question not in
terms of what the Port knew but in terms of what Ecology
did.

103:21 103:23 Objection waived: no objection made at deposition.
Further, the witness went on to answer the question and
explain how it was that the Director ended up driving all
the way from Lacey to a meeting concerning the 401 at the
Port's headquarters on Pier 69 in Seattle.

AR 028589
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105:7 105:10 Objection waived: no objection made at deposition. The
witness did not state that he misunderstood the question or
objected to the use of the term "removal." Either he or his
counsel could easily have done so.

105:25 106:3 Objection waived: no objection made at deposition.
Further, no specific objection is made now as to the nature
of the purported mischaracterization.

107:11 107:17 An adequate foundation was laid: the prior question
elicited the fact that Tom Luster, the State's senior 401

expert, had not been brought to the meeting with the Port
even prior to his removal.

109:7 111:25 Objections waived: none made at deposition. Further, the
information is clearly relevant, particularly in light of
Ecology's repeated claims and testimony that deference is
appropriate because the 401 decision was made by a well-
qualified team of experts. The question here goes directly
to the question of whether Joe Dear, the Governor's Chief of
Staff, had any expertise or credentials which would
support his involvement in Ecology's decision-making
process.

114:18 114:23 The objection, which was made at the deposition, was
cured by the subsequent question beginning on line 24.

115:10 115:23 ACC will withdraw its designation of these lines.

117:10 117:25 It is not an appropriate objection that a question
mischaracterizes evidence: that is a matter for the Board to

evaluate as it reads the testimony and for the witness to
address in his response. The witness' response reflects that
the objection of mischaracterization was not necessarily
well-founded (the witness acknowledges that "there were
some mixed views" with respect to the fill criteria).

121:15 121:22 Ecology has repeatedly in testimony and argument touted
its process in adopting the 401, and asserted the process
and the participants in it as a basis for finding reasonable
assurance. This testimony is directly relevant to whether
Ecology's claim is supportable in the actual factual record.

121:23 123:9 Ecology has repeatedly in testimony and argument touted
its process in adopting the 401, and asserted the process
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and the participants in it as a basis for finding reasonable
assurance. This testimony is directly relevant to whether
Ecology's claim is supportable in the actual factual record.

125:8 126:11 The objection (one of the few actually made by Ecology at
the deposition) was cured by a hypothetical question asked
at p. 126 line 12.

130:17 131:5 The question and answer were withdrawn based on the
follow-up question asked at p. 131 line 6.

137:12 137:28 Objection waived: no objection made at deposition. In
addition, there is no line 28 of page 137 of Mr. Hellwig's
deposition.

138:6 138:12 Objection waived: no objection made at deposition. None
of the questions included in Ecology's objection call for
speculation, but instead ask for specific recollections.

138:6 142:3 No specific identification is given of the supposed
mischaracterization of witness' testimony included in the
four pages to which Ecology asserts a general objection.
Therefore, it is impossible to respond.

141:4 141:9 Objection waived: no objection made at deposition. The
question asked Mr. Hellwig to explain his testimony. He
did so. There is no basis for the objection in any event.

141:16 142:3 Objection waived: no objection made at deposition. No
specific mischaracterization is identified. Ironically, much
of what Ecology has asked to strike claiming it
"mischaracterizes the witnesses' testimony" is nine lines of
the witness' own testimony. Clearly the objection here is
more to what Mr. Hellwig, head of the Northwest Regional
Office, had to say, than to the question which was asked.

142:4 143:4 Objection waived: no objection made at deposition. Mr.
Hellwig's concession -- that, although he made key
decisions on the 401, he was not trained in making
recommendations with respect to reasonable assurance,
while Mr. Luster was -- is not argumentative, nor are the
questions leading to that admission.

143:17 143:21 Objection waived: no objection made at deposition. The
witness was perfectly capable of responding to the question
and indicating that he did not understand or agree with any
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word used in the question: the witness did not do so. It is
inappropriate for the witness' counsel to do so months
later.

144:7 144:11 Objection waived: no objection made at deposition. The
witness was perfectly capable of responding to the question
and indicating that he did not understand or agree with any
word used in the question: the witness did not do so. It is
inappropriate for the witness' counsel to do so months
later.

145:11 146:4 A hypothetical question is permissible.

147:19 148:1 Objection waived: no objection made at deposition.
Further, the answer itself reflects that the question did not
call for hearsay, and the witness did not give hearsay in his
response.

151:17 151:23 Objection waived: no objection made at deposition.
Further, the witness answered the question without any
objection or confusion as to the use of the term "removed."

154:25 155:5 Objection waived: no objection made at deposition.
Further, the objection actually mischaracterizes the
evidence. The deposition transcript further reflects that the
term "negotiation" was used to apply to the meetings.

154:25 156:13 The objection does not specify what portions of the
testimony are purportedly "double hearsay." Questions
were asked Mr. Hellwig to elicit his recollection and
chronology of what occurred. His first-hand statements in
response to those questions are not double hearsay.

155:14 155:17 Objection waived: no objection made at deposition.
Ecology's objection to calling Mr. Luster's removal a
removal did not apparently arise until after Mr. Hellwig's
deposition, since Mr. Hellwig did not object or correct the
term.

156:5 156:13 Objection waived: no objection made at deposition.
Further, as with many others, it is frivolous. The witness
was explicitly asked, "Removed from responsibility for the
Sea-Tac project; is that correct?" And the witness explicitly
answered, "That's correct." The witness had every
opportunity to correct the record if the characterization was
not accurate.
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159:7 159:14 The objection was cured in the following question
commencing at p. 159, line 11.

162:9 162:20 Objection waived: no objection made at deposition. No
identification has been made of any "argumentative"
portion of the question, which is a straightforward one
concerning the witness' knowledge of who prepared a
particular document.

164:11 164:15 Objection waived: no objection made at deposition.
Further, no specification has been given here as to how the
witness' testimony, which is straightforward, has been
mischaracterized (it has not).

166:17 167:17 Once again, this is directly relevant to Ecology's repeated
claims in testimony and oral argument before the Board
from several witnesses and attorneys that the expertise of
those participating in its decision-making process, and the
process itself, require that the Board grant it substantial
deference. Ecology cannot make these claims and offer
evidence on them, and then object to inclusion of evidence
reflecting the actual nature of the process.

169:7 169:19 Objection waived: no objection made at deposition.

170:16 172:24 Once again, Ecology objects to a document directly relevant
to the testimony and evidence it has presented to the
Board. The Board is entitled to know the full story of how
the 401 came about, particularly in light of Ecology's
repeated claims that deference should be given to what
Ecology characterizes as a decision made by its team of
technical experts. The testimony here goes directly to the
marginalization of Ecology's senior toxics engineer Pete
Kmet from matters concerning the 401.

173:15 174:2 Objection waived: no objection made at deposition. No
mischaracterization in the transcript, as the Board can see
from reading it.

179:16 180:2 The objection, although asserted at the deposition, was not
well-taken, as is evident from the transcript.

182:10 182:24 Objection waived: no objection made at deposition. The
relevance is as discussed above in response to other
objections.
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190:1 191:20 The relevance is as described above in response to other
objections, and relates to Ecology's decision regarding
whether a water right is required, and the impetus and
background for that decision.

198:24 199:4 Objection waived: no objection made at deposition. No
identification has been made of what aspects of the
questions asked are argumentative.

198:24 208:22 Ecology essentially argues here that the Board is not
entitled to know in evaluating whether Ecology had
reasonable assurance the reasons why Ecology revoked its
August 10 401 and substituted a (weaker) 401 a month
later. Mr. Hellwig's deposition here clearly provides
relevant information as to the basis on which that occurred.

It is startlingly different from the bases suggested in
testimony, evidence, and oral argument to the Board at
trial.

199:17 199:23 Objection waived: no objection made at deposition.
Further, the witness testified based on his personal
knowledge and understanding.

200:25 201:5 Objection waived: no objection made at deposition. If
objection had been made, counsel could have clarified the
basis for Mr. Hellwig's response, which he affirmatively
stated was based on his "understanding."

201:17 201:22 The objection is not well-founded. The witness had been
through the chronology. A summary, wrap-up question
was asked to which the witness responded in establishing
the context for his prior answers.

206:4 206:13 ACC withdraws the designation.

206:22 207:1 Objection waived: no objection made at deposition.
Further, the witness himself explained what part of the
question he disagreed with (see p. 207, lines 3-8).

208:20 208:24 ACC withdraws the designation.

211:3 211:6 Objection waived: no objection made at deposition.
Further, the witness clearly understood and responded to
the question without disagreeing with its premise. Ecology
has offered no basis for its belated objection.
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211:9 211:20 Objection waived: no objection made at deposition.
Further, Mr. Hellwig's testimony concerning Exhibit 100 is
not hearsay, nor is the document itself produced by
Ecology hearsay.

212:17 212:23 Objection waived: no objection made at deposition.
Further, Mr. Hellwig's candid responses that cost issues did
affect Ecology's decision not to accept the Kmet/TCP
guidance on contaminated fill sampling is not speculation,
nor is it presented as such by Mr. Hellwig, who speaks in
terms of what he is "recalling."

214:19 215:2 Once again, the facts concerning how the 401 came about
are directly relevant, particularly in light of evidence,
testimony and argument presented by Ecology.

215:24 216:7 Admission and prior inconsistent statements are exceptions
to the hearsay rule. Both apply here in light of the
evidence, testimony and argument which Ecology has
presented on the basis for the 401.

218:18 227:23 See responses above concerning relevancy of process.
Further, testimony Mr. Hellwig presented concerning the
origin and interpretation of the retrofit schedule in the 401
certification are directly relevant to issues before the Board.

219:1 219:15 Objection waived: no objection made at deposition.
Further, no specification is given as to how the witness'
testimony has been mischaracterized. The witness gives no
indication that it has been in his responses.

226:16 227:12 Objection waived: no objection made at deposition.
Ecology has still not explained how testimony concerning
the origin and interpretation of the retrofit condition in the
401 can be speculative or argumentative in light of the
extensive testimony which Ecology and the Port presented
on this issue at trial. It appears that Ecology has objected
simply because the testimony given by the Director of the
Northwest Regional Office is not consistent with the claims
and arguments made by Ecology to the Board elsewhere.

245:7 245:10 Objection waived: no objection made at deposition.
Further, the question does not ask for a legal interpretation,
but for the witness to give his understanding of the facts
and chronology concerning the 401.

10 AR 028595



246:16 247:2 Objection waived: no objection made at deposition.
Further, the question does not ask for a legal interpretation,
but for the witness to give his understanding of the facts
and chronology concerning the 401.

249:16 249:18 Objection waived: no objection made at deposition. No
specification given as to basis for "argumentative"
objection: the question and answer elucidate an important
issue for the Board.

261:23 262:16 Testimony concerning statements by Ecology experts
inconsistent with or constituting admissions when
compared with Ecology's position before the Board come in
as exceptions to the hearsay rule. Here, Mr. Hellwig is
acknowledging that a key Ecology official, Bob Barwin,
argued that a water right is required for the Port's low flow
plan, which squarely falls within the hearsay exceptions.
Further, regarding p. 262, lines 3-5: Bob Barwin testified at
the hearing in response to a question by Ecology counsel
that he agreed that "the director made the correct decision"
not to require a water right; these lines are impeachment
for that statement.

g:\lu\acc\pchb\depositions\published deps_hellwig-response.doc
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6

lOS. E-mail to Kevin FitzpatricM fram Ann Eenny 251 6 sworn as a witness by the Notary Public,
7 dated October 23, 2001, subject: Processed

Materials 7 testified as follows:
8
9 8

lO 9 EXAMINATION

11 i0 BY MR. EGLICK:

iz ii Q. Will you state your full name for the record,

13 12 please.

14 13 A. Raymond Kenneth Hellwig.

15 14 Q. And your residential address?

16 15 A. Is 1137 Southwest 320th Place in Federal Way,

iv 16 and that's 98023.

is 17 Q. Have you ever had your deposition taken

19 18 before?

20 19 A. I have.

21 20 Q. How many times?

2z 21 A. I believe it was two or three times.

23 22 Q. And in what circumstances?

24 23 A. It was related to some decisions that we made

25 24 on applications for water rights. The decisions were

25 made back in '95, I believe, and so the depositions

7 8

1 probably would have occurred in '96 or '97. 1 was taken?

2 Q. were those depositions, the two or three 2 A. Not specifically.

3 depositions you referred to, in PCHB proceedings? 3 Q. You understand the procedure here. I ask

4 A. Yes. 4 questions. You answer unless your counsel instructs

5 Q. And what were the names of those proceedings? 5 you not to answer. The court reporter takes down the

6 A. I'm not recollecting all of them. We made 6 proceedings. Do you understand that?

7 dozens of decisions, and several of them were appealed. 7 A. Yes.

8 Ones that come to mind, for instance, that went on to 8 Q. And you understand you're under oath?

9 further appeal was Postema and King County Black 9 A. Yes.

i0 Diamond. There were just numerous cases. I'm not i0 Q. And you understand that if you don't

ii recalling all the names, ii understand a question you should let me know so that I

12 Q. There were numerous cases in which your 12 can make sure that the question is understandable

13 deposition was taken? 13 before you proceed to answer it?

14 A. I believe that it was under a circumstance 14 A. Yes, I do.

15 where the appellants formed together in a group, and so 15 Q. Did you engage in any preparation for this

16 the depositions were taken such that I believe they 16 deposition?

17 applied to several cases. 17 A. Could you explain more what you mean by

18 Q. Postema being one of the cases? 18 preparation?

19 A. One of the -- 19 Q. Did you do anything in the course of your

20 Q. King County Black Diamond being another? 20 business that you would not have done but for the fact

21 A. I believe so. 21 that you were going to be deposed?

22 Q. And you said two or three times for your 22 A. Yes.

23 deposition. 23 Q. What was that?
24 A. I don't remember the exact number. 24 A. Well, a few weeks ago when I was informed

25 Q. can you recall a third time your deposition 25 that a deposition would occur, I did go back through

Mary L. Green, CCR, RPR * Yamaguchi, Obien & Mangio
206-6224875 * m.marygreen@verizon.net
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i someofmy notestorefamiliarizemyselfwithsomeof i thisdeposition?

2 thekeyareasofconcernpertinentto thedecisionwe 2 A. Well,I'vehadconversationsinpassingwith

3 made. 3 otherswhowerealsogoingtobe deposed,butI

4 Q. Andarethosenotes arekept a asdepositior
that in file 4 wouldn'tcharacterizethoseconversations

5 in youroffice? 5 preparation,buttherehavebeenotherconversations....

6 A. Yes. 6 aboutthedepositionswithecologyemployees,andI've

7 Q. Andareallof thosenotesnotesthathave 7 hadconversationswithmy attorney.

8 beenproducedtoAirportCommunitiesCoalition? 8 e. Whichecologyemployeeshaveyouhad

9 A. Yes. 9 conversationswithaboutthedeposition?

i0 Q. Andaretheyinhandwrittenform? I0 A. Well,I'vehadconversationswithseveral

II A. Somehandwritten.I believemostofwhatI Ii employeesregardingthefactthatweweregoingtobe

12 wouldhavelookedat thenweretypeddocuments;for 12 deposed,butnotina mnner to necessarilypreparefor

13 example,briefingdocuments. 13 thedepositions.ButindividualsthatI'vetalkedto

14 Q. Andwhowerethenotespreparedby? 14 aboutthedepositionsinclude_mnKenny.I traded

15 A. Mostofthosenoteswouldhavebeenprepared 15 voicemessageswithGordonWhite,hada brief

16 byme. 16 conversationwithTomFitzsimmons.

17 Q. Iftheyweren'tpreparedbyyou,whowere 17 Letme think.DanSwanson,maybeoneor two

18 theypreparedby? 18 wordswithhim,perhapsjusta veryfewwordswith

19 A. Well,my fileswithmy notesalsoinclude 19 KevinFitzpatrick,andofcoursemy assistant,Nancy

20 e-mildocumentsinitiatedbyotherecologyemployees 20 Groves,whohelpsme mnage my schedule.Therecould

21 andperhapsexternalsources. 21 be others,butthey'renotcomingtomindrightnow.

22 Q. Inthecourseofpreparation,didyoureview 22 Q. WhatdidyoutalkwithTomFitzsimmonsabout?

23 anydocumentthathasnotbeenproducedtoACC? 23 a. I reviewedwithhimsomeof thekeyareasof

24 A. No. 24 concernthatwe'vedealtwithoverthelastmnymonths

25 Q. Wasthatallthatyoudidinpreparationfor 25 forpurposesof-- I thinkinpartjusttryingto

11 "

1 recalleventsandtogetmy ownmemoryclearona few 1 I'mnotrecallingspecifically. _

2 keyissues. 2 Q. Whatdo youmeanbyassignmentsmde?

3 Q. Didanyof thoseeventsincludecontactswith 3 A. Theecologystaffpersonassigned

4 thePortof Seattle? 4 responsibilityforcoordinatingwithprogramexperts

5 A. Theeventsthatwediscussed? 5 forpurposesofpullinginformtiontogetherand

6 Q. Yes. 6 writinga recommendationwithrespecttoreasonable

7 A. NotthatI recall. 7 assuranceanda 401waterqualitycertification.

8 Q. Whataboutcontactswiththegovernor's 8 Q. TomLusterwasremovedfromtheassignmenton

9 office? 9 the401fortheSea-Teeproject,washe not,inOctober

I0 A. Theremy havebeenreferencetomeetings i0 2000?

Ii thatwe'dhadatthegovernor'soffice.Thiswasa ii a. I thinkthatwasthetimeframe.

12 fairlybriefconversation,sortofanoverview. 12 Q. WhatwasthereasonthatyoutalkedwithTom

13 Q. WasthereanyreferencetoTomLuster? 13 Fitzsimmonsaboutit? Wasthisinthelastfewweeks

14 A. I don'tthinkso. 14 youtalkedtoTomFitzsimmons?

15 Q. Haveyoutalkedtoanyoneaffiliatedwiththe 15 A. Itwouldhavebeenthelastfewweeks.

16 portaboutanythingconcerningyourdeposition? 16 Q. So inthelastfewweeks,you'retestifying

17 A. I'mthinkingaboutthepreviousquestion 17 thatyoutalkedwithTomFitzsimmons,andyou'resaying

18 aboutTomLuster,andI'mthinkingaboutthe 18 thatreassignmentofTomLustermy havecomeup inthe

19 conversation,thebriefconversationI hadwithTom. 19 conversation;isthatcorrect?

20 It'spossible-- 20 A. Yes.

21 Q. YoumeanTomFitzsimmons? 21 Q. Now,whatdoesthereassignmentofTomLuster

22 A. TomFitzsimmons.It'spossible-- I don't 22 havetodowithyourconversationwithTomFitzsimmons?

23 recallspecifically--thatwehaddiscussionsabout 23 A. Well,as I mentioned,theconversationwas24 assignmentsmadeforthe401coordinationfunction,and 24 brief.Itwasanoverviewofkeyareasofconcerna,.

25 TomLuster'snamemayhavecomeup inthatconte::t,but 25 issuesthatrelatetotherunwaydecision,andoneof

Mary L. Green, CCR, RPR * Yamaguchi, Obien & Mangio
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1 theissuesthatcouldcomeupina discussionabout 1 seniormanagementteamconferencecall,onMonday.I'm

2 thatdecisionwouldbe therolesandresponsibilities 2 losingtrackof dayshere. Sothat'syesterday.

3 of differentecologystaff,andtherewasa changemade 3 Q. Andpriorto that--

4 justmentionedinresponsibilityforthe401 4 A. withseveralothermembersofsenioras you Along

5 coordinationfunction. 5 managementteam,so I thinkouronlydirect

6 Q. DidyoutalkwithHr.Fitzsimmonsaboutthe 6 communicationinthatconversationwas,hi,howyou

7 reasonsthatthatchangewasmadeinOctober2000? 7 doing?

8 A. Wemayhave. 8 Q. Now,wasthisconversationthatyou're

9 Q. YouMy have? 9 describingwhereTomLustercameupa conversationon a

i0 A. I don'trecallspecifically, i0 conferencecallwithotherpeople?

ii Q. Howlongagowasthisconversationwith II A. No. I wasinOlympiaorLaceyrather,andI

12 Mr. Fitzsimmons? 12 hada briefmeetingwithTominhisoffice.

13 A. A fewweeksago. 13 O. Addwhenwasthis?

14 Q. Howoftendoyouspeakwiththedirectorof 14 A. I wouldhavetolookatmy calendarforthe

15 --Hr.Fitzsimmonsisdirectorof theDepartmentof 15 enactdate.

16 Ecology,isn'the? 16 Q. Doyouhaveyourcalendarhere?

17 A. That'scorrect. 17 A. No,Ido not.

18 Q. Howoftendo youspeaktohim? 18 Q. WasitbeforeorafterChristmas?

19 A. Fairlyroutinely. 19 A. Before.

20 Q. Fairlyroutinelyishowoften? 20 Q. Howdidyouhappentobeinthedirector's

21 A. Noteveryday. Itdependsonwhatis 21 officefora meeting?

22 happeningintheregion,whatissuesareathand. 22 A. Well,I wasdownthereformorethanone

23 Q. Letme askyouthis.TodayisJanuary8. 23 meeting,andI don'trememberwhattheothermeeting

24 WhenwasthelasttimeyoutalkedtoHr.Fitzsimmons? 24 was. I wouldhavetolookatmy calendar.

25 A. He wasinvolvedina conferencecall,a 25 Q. Well,howdidyouhappento endupwitha

15 16
1 meetingwiththedirectorinhisoffice? 1 specifically,itwouldhavebeenbrief,andasa _tter

2 A. I askedforit. 2 ofjustrunningthrougha listof itemsor issues,it

3 Q. _d whatwasontheagendaforthemeeting? 3 wasjustoneof them.

4 A. Theagendaforthemeetingwithhimwasto 4 MR.EGLICK:Let'sstopfora minute,please.

5 brieflygooverkeyareasof concernrelatedtothe 5 (Discussionofftherecord.)

6 runwaydecisionto clarifyformyselfmyownmemoryof 6 MR.EGLICK:We tooka breakbecausethere

7 eventsinpartforpurposesof thisdeposition. 7 wasa ringingcellphone,andI thinkwe'vegottenthat

8 Q. So youaskedfora meetingwiththedirector 8 takencareofnow. Couldyoureadbackthelast

9 sothatyoucouldaugmentyourmemoryof thingsthat 9 question,please?

I0 youhadbeeninvolvedinwithregardtothethird I0 (Thereporterreadbackas requested.)

Ii runwaydecision? II Q. (BYMR.EGLICK)Mr.Hellwig,I'daskyouto

12 A. Inpart. 12 answerthatquestion,please.

13 Q. Wasanyoneelseintheroomforthismeeting? 13 A. Ifwediscussedit,thenIwouldhave

14 A. No. 14 probablysurprisedmy recollectionofthesituation,

15 Q. Didyoutakeanynotesatthemeeting? 15 andhemayormaynothavecommentedandnoddedhis

16 A. No. 16 head,andthenwe movedontothenextitem.

17 Q. Didthedirectortakeanynotesatthe 17 Q. I'mgoingto askthecourtreportertoread

18 meeting? 18 backthequestionagain,andI'daskyoutoanswermy

19 A. I don'trecallthathe did. I don'tbelieve 19 question.

20 hedid. 20 MR.EGLICK:Ifyoucouldreaditbackagain,

21 Q. Now,withregardto TomLuster,howwouldthe 21 please.

22 directorbe abletoaugmentyourmemoryforyour 22 (Thereporterreadbackasrequested.)

23 depositionofhowTomLusterhappenedtobereplacedon 23 THEWITNESS:Onemoretime,please.24 theSea-Tacproject? 24 (Thereporterreadbackasrequested.)

25 A. IftherewasdiscussionaboutTom 25 A. I thinkmy responsewas--andI'llsayit
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1 againandtrytoaddto it-- isthatifI summarizemy 1 A. Yes.

2 recollectionofevents,thenhemayormaynotbe able 2 Q. DidyoutalktoTomFitzsirmonsaboutit

3 totellme ifthatwasconsistentwithwhathe 3 beforethedecisionwasmade?

4 recalled. 4 A. No.
5 Q. Would_. mitzsimmonstoyourknowledgehave 5 Q. DoyouknowifanyoneelsetalkedtoTom

6 anyinvolvementinthereplacementofTomLuster? 6 Fitzsimmons-- youhavetowaituntilI finishmy

7 A. Hewouldhaveknownaboutit,ofcourse.He 7 question.DoyouknowifanyoneelsetalkedtoTom

8 didnotmakethedecision.Thatdecisionwasmadeby 8 Fitzsimmonsaboutitbeforethedecisionwasmade?

9 GordonWhite,programmanagerfortheShorelinesand 9 A. Ihaveno knowledgeof anybodytalkingtoTom

i0 EnvironmentalAssistanceProgram. I0 Fitzsimmonsaboutitbeforethedecisionwasmade.

ii Q. Did_. Fitzsirmonshaveanyinvolvementin Ii Q. So youdon'tknoweitherway?

12 thedecisiontoreplaceTomLusterto yourknowledge? 12 A. My understandingofthecircumstancesandthe

13 A. No,hedidnot. 13 situationwouldbe thatnobodytalkedtoTom

14 Q. _d howdo youknowthat? 14 Fitzsirmonsbeforethedecisionwasmade.

15 A. I'mnotawareofhimhavinganyinvolvement. 15 Q. Whenyousaynobody,youmeannobodyin

16 MyunderstandingisthedecisionwasmadebyGordon 16 ecology?

17 White,programmanageroftheshorelinesand 17 A. Nobody,period.Nobodyatecologyandnobody

18 environmentalassistanceprogram. 18 else.

19 Q. Howdoyouknowthat? 19 Q. Nobodyfromor affiliatedwiththeport?

20 A. BecauseIworkwithGordonandI talkto 20 A. No.

21 Gordon. 21 Q. Hadyouheardcomplaintsfromtheportabout

22 Q. _d didyouhaveanyinvolvementwiththe 22 TomLuster'sperformance?

23 decisiontoreplaceTomLuster? 23 A. I hadheardconcernexpressedby theport
24 A. I talkedtoGordonaboutit. 24 aboutTomLuster.

25 Q. Beforethedecisionwasmade? 25 Q. Weretheycomplaints?

19 ""

1 A. Theycouldbecategorizedas complaints. 1 havebeen.

2 Q. Didyoucategorizethemas complaints? 2 Q. Now,yousaidyoureviewedyournotesin

3 A. I'dcategorizethemasconcerns. 3 preparationforthisdeposition;isthatcorrect?
4 Q. A_dwhat'sthedifferencebetweena concern 4 A. I wentovernotesor documentsthatI had

5 anda complaint? 5 preparedbeforethatyouhavecopiesof a fewweeks

6 A. I'dsaythata complaintwouldbeonestep 6 backwhenI becameawarethatI wasgoingtobe

7 beyondconcern;thatyouthinkthere'sa problemthat 7 deposed.

8 needstobedealtwith. 8 Q. A_dyoutalkedwithotherpeopleaboutyour

9 Q. Soas farasyouknew,theportdidn'tthink 9 deposition;isthatcorrect?

i0 therewasa problemwithTomLuster'sperformance;is i0 A. I talkedinpassingwithseveralpeopleabout

ii thatcorrect? Ii thefactthatthesedepositionswouldoccur.

12 A. I thinktheporthadsomeconcernswithTom's 12 Q. Well,themeetingwithTomFitzsimonswasn't

13 approachtothereviewoftheirapplicationforthe 13 inpassing.
14 401. 14 A. _d TomFitzsimons,asI thinkI already

15 Q. Butthoseconcernsas farasyouknewwere 15 answered,wehada conversationaboutsomeofthekey

16 notsoseriousastobe problemswithhisapproach, 16 areasof concerns,issuesrelatingto thedecision.

17 werethey? 17 Q. A_dTomFitzsimmons'officeisinLaeeyor

18 A. No. Perhapspotentialproblems,but,again, 18 Olympia;is thatright?

19 theywereconcernsthattheyhadwithhisapproach. 19 A. That'scorrect.

20 Q. Sotherewerenoproblemsthattheport 20 Q. _d yourofficeiswhere?

21 identifiedwithhisapproach;isthatcorrect? 21 A. Bellevue.

22 A. Theremayhavebeenproblems,butI would 22 Q. So youdidn'tjustpassTomFitzsimons,did

23 havetogobackandlookandseeif Ihavenotesthat 23 you?

24 reflectthattherewassomethingthatwouldbe 24 A. No. I wentdowntheretomeetwithhim,and

25 categorizedor classifiedasa problem.Therecould 25 I hadothermeetingsas wellthatday.
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1 O. Soafterallthatpreparation,basedon that 1 _. Fitzsi_ons,whenyoudescribedyourrecollection

2 preparationandyourmemory,do youhaveany 2 ofhowTomLusterwasreplaced,isn'tthatsomething

3 recollectiontodayofproblemsthattheporthadwith 3 youtoldme youdidwith_. Fitzsimons?

4 TomLuster'sapproachtothe401decision? 4 A. I thinkit'spossiblethatwe did. I'mnot
5 A. No. I wouldn'tcallitproblems.I don't 5 rememberingthespecificsoftheconversation,butit's

6 recallseeinginmy notes-- anditwasn't-- I didn't 6 verylikelyif Iwentoverthekeyareasofconcerns

7 spenda lotoftimegoingovermy notesinpreparation 7 andissues,it'spossiblethatwehadsomediscussion

8 forthedeposition.I lookedoverbriefingdocuments 8 aboutthechangeinassignmentforthe401coordination

9 thathadbeenpreparedforpreviousmeetingsinthe 9 work.

I0 pastbecausetheysu_rize thekeyareasof concern, i0 Q. _d didM_.Fitzsirmonshaveanyresponseto

ii andIdon'trecallinlookingatanyofthosematerials ii that?

12 anyindicationspecificallyof theporthavinga 12 A. I don'tremember.

13 problemwithTomLuster. 13 Q. How longdidyourmeetingwith

14 Thatdoesn'tmeantheportdidn'thavea 14 Mr.Fitzsi_onslast?

15 problemwithTomLuster.Whatwasconveyedtomeby 15 A. Severalminutes.

16 theportthroughoutthedecision-makingprocessrelated 16 Q. Howmanyis several?

17 totherunwaywouldbe-- Iwouldcategorizeas 17 A. _ywherefromi0to20.

18 concerns. 18 Q. Didyoutalkwith_. Fitzsi_onsaboutthe

19 Q. _d youthinkthere'sa differencebetween 19 governororthegovernor'sstafforofficeinvolvement

20 concernsendproblems;isthatcorrect? 20 in the401process?

21 A. Yes. 21 A. I thinktherewasa briefmentionof the

22 Q. _d youthinkthere'sa differencebetween 22 meetingswehadwiththegovernor'schiefof staff

23 concernsandcomplaints;isthatcorrect? 23 whereMicDinsmoreandGina_rie Lindseywouldhave

24 A. Yes. 24 beenpresentfromtheportand--

25 Q. Now,gettingbacktoyourmeetingwith 25 Q. Goahead.

23 24

1 A. Sotheremayhavebeenreferencetothat 1 scienceatCWUorwasthatit?

2 meetingandothermeetingsthatwehadwiththe 2 A. CWUwasa Bachelor'sdegree,and,yes,my

3 governor'schiefofstaff. 3 _jor waspoliticalscience,othercoursesineconomics

4 Q. Now,whoisthegovernor'schiefofstaff? 4 andhistory.

5 A. At thetimeitwasPaulIsaki. 5 Q. Now,youwereinthe_rinesthen,weren't

6 Q. PaulI-s-a-k-i? 6 you?

7 A. I believethat'sit. 7 A. Yes,I was.

8 Q. Iseki? 8 Q. Whenwasthat?

9 A. Yes. 9 A. From1968into1970.

I0 Q. _d MicDinsmore,whoishe? I0 Q. So thatwaspriortogoingtoCWU?

II A. He'stheexecutivedirectorofthePortof ii A. AfterI gotoutofthe_rine Corps,I worked

12 Seattle. 12 at a cementplantforabouta yearanda half. ThenI

13 Q. _d whoisSine_rie Lindsey? 13 startedschoolatShorelineCo,unityCollege,received

14 A. She'sthemanagerofSee-Tacairport. 14 anAA degreethere,transferredtoCentralWashington

15 Q. What'syoureducationalbackground, 15 University,andstartedworkingforthestate,I

16 _. Hellwig? 16 believe,in1976.

17 A. I havea Bachelor'sdegreeinpolitical 17 Q. So '76afteryougotyourBA,thatwasyour

18 scienceanda _ster'sdegreeinbusiness 18 firstjoboutwaswiththestate?

19 administration. 19 A. No. I worked-- letme tryandremember

20 Q. A_dwherearethosefromandwhendidyouget 20 here. Iworkedat a 7-Elevenstore.Iworkedat

21 them? 21 AuroraRents.A friendofmineownsthatbusiness.He

22 A. GraduatedfromCentralWashingtonUniversity 22 hasa --

23 in1975,andmyrA fromUniversityofPugetSoundwas 23 Q. So '76wasyourfirstjobwiththestate,

24 '82,I believe. 24 though?

25 Q. Didyouhavea mjor otherthanpolitical 25 A. Yes.
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1 Q. A_dwherewasthat,whatdepartment? 1 A. Environmentalplannerposition.

2 A. ThatwaswithDepartmentofLicensing. 2 Q. _d wherewasthat?

3 Q. A_dwhatwasyourpositionthere? 3 A. Thatwaswiththeadministrationprogramin

4 A. My positionthere,I workedwiththedriver 4 thefinancialservicesandbudgetoffice.
5 ezaminingdivision.Iwasan ezaminerthereforabout 5 Q. Now,whenyousayac_[nistrationprogramin _

6 a yearanda half. ThenI waspromotedtoa 6 financialservicesandbudgetoffice,whatdoesthat

7 supervisor,theninanotheryearpromotedtoa higher 7 officedo orwhatdiditdo?

8 levelsupervisor.FromthatdivisionI movedintothe 8 A. Well,thebudgetofficeisresponsibleforin

9 driverimprovementdivisionwhereIwasa hearings 9 coordinationwiththegovernor'sbudgetoffice

i0 examiner. I0 developingthebudgetforDepartmentof Ecology,which

ii Q. Now,approximatelywhatyearwasthat? Ii isthenfurtherscrutinizedby thebudgetofficeand

12 A. Hearingofficer,early'80s.Conducted 12 thelegislature.

13 hearingspursuanttotheimpliedconsentstatutes, 13 Q. So isthatwhatyouworkedon?

14 habitualtrafficoffenderlaw,andconductedindividual 14 A. Workedonbudgetdoingcostestimateson

15 andgroupinterviewsforindividualswhohad 15 proposedlegislationandsupportedthewaterquality

16 accumulatedtoomanytrafficcitations. 16 program,soworkedcloselywiththewaterquality

17 Q. Thatwastheearly'80s,andthenwhatafter 17 program,itsmanagers,andlearningitsissues,its

18 that? 18 activities,andallthelawsandregulationsrelatedto

19 A. FromthereI wentto workforthebudgetand 19 themtoassistme inanalyzingproposedlegislation,

20 planningdivisionofDepartmentofLicensingandwasa 20 costingitout,andthenlatertoassistthemwith

21 managementanalystandplannerandthenbudgetanalyst, 21 budgetstatusreportsandbudgetdevelopmentwork.
22 andfromtherein1988ImovedovertotheDepartment 22 Q. Sothiswasallfocusedaroundbudgetand

23 of Ecology. 23 financialissues;is thatcorrect?

24 Q. Whatpositiondidyoutakewhenyoumovedto 24 A. Itwasfocusedaroundbudgetandwater

25 DOE? 25 qualityprogramworkloadissues,workloadplanningand

27 _"

1 budgetissues. 1 sectionresponsibleforlegislativereview,planning,

2 Q. Soworkloadmeaningmanpower,personpower, 2 informationmanagement,personnelmatters,soI

3 howeveryouwanttoputit? 3 competedforthatjobandtookitoverin-- boy,it

4 A. Helpingtheprogrambudget,forexample,for 4 was '91or '92.

5 itspermittingfunctions. 5 Q. Wasthisa jobthatworkedoutofLaceyor

6 Q. Whatdo youmeanbyhelpingtheprogram 6 thatworkedoutof Bellevue?

7 budgetforitspermittingfunctions? 7 A. ItwasoutofLacey,andIwasa memberthen

8 A. Workingwithitsmanagerstodevelopplans 8 of thewaterqualityprogramprogrammanagementteam

9 andthenbudgetsfortheresourcesitwouldneedto 9 andworkedregularlywiththemanagersresponsiblefor

i0 implementapermittingprogram, i0 thepermittingprogramsandregionalmanagers.

Ii Q. So,inotherwords,figuringoutfinancially ii Q. Now,howlongwereyouinthatpositionasa

12 whatitwouldtake;isthatcorrect? 12 sectionmanagerinthewaterqualityprogram

13 A. Figuringoutstaffanddollarresources, 13 responsibleforlegislativereviewplanninginformation

14 dollarsforequipmentandalltheotherresources 14 managementandpersonnel?

15 neededfora partoftheprogram,fortheprogramand 15 A. Thatwouldhavebeenprobablyonlyabouta

16 itsvariousparts. 16 yearanda halfortwoyears.

17 Q. Now,howlongwereyouinthisadministration 17 Q. Thenwhatjobdidyoumoveto,ifany,after

18 programfinancialservicesandbudgetoffice? 18 that?

19 A. Iwastherefora coupleyears.ThenI moved 19 A. Do youmindifwe takea break?

20 overtoDepartmentof Fisheriesbeforeitwasco_ined 20 Q. Notatall.

21 withDepartmentofGame,whichit'snowFishand 21 _. MARCHIORO:Youhavetoanswerthat

22 Wildlife,andI wasthebudgetofficertherefora 22 questionfirst.

23 littlelessthana year,andthenan openingcameup 23 THEWITNESS:I'dliketotakea breakand

24 withthewaterqualityprogrambackatDepartmentof 24 answerthequestion.

25 Ecologyfora sectionmanagerpositionforits--the 25 _. EGLICK:He cantakea breakandanswer
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1 whenhegetsback. 1 butfortwoor threeyearssectionmanagerfor

2 _. PL_RCHIORO:I justwanttomakesureit 2 shorelinesandwaterresources.Thentherewasyet

3 wasokay. 3 anotherreorganization.

4 (Recesstaken.) 4 Thewaterresourcesprogramwassplitoff
5 (Thereporterreadbackasrequested.) 5 fromtheshorelinesprogram,andthensomeof the

6 A. Well,I wentfromthesectionmanagerof the 6 functionsoftheshorelinesprogramandwhatwas

7 -- sectionmanagerwiththewaterqualityprogramto 7 referredtoascentralprogramsatheadquarterswere

8 section_nagerforth_shorelinesprogramat the 8 mergedtogetherandregionalized,andthat'sthetime

9 northwestregionalofficeinBellevueandmanagedthe 9 whenthe--so Ihada choicetogowiththewater

i0 shorelinessectionthereforabouta yearanda half. i0 resourcesprogramthatwaspeeledawayfromthe

ii Q. (BY_. EGLICK);md thatwouldbringyouto Ii shorelinesandthenwhatbecametheshorelinesand

12 aboutwhatyear? 12 environmentalassistanceprogram.

13 A. I wentupthere,I believeitwas,in '94. 13 I wentwithshorelinesandenvironmental

14 _ter a yeartoa yearanda half,theprogrammerged 14 assistance.Theprogramshorelineswasmergedwith

15 withwaterresourcesprogram,soitbecamethe 15 someofthefunctionsthathadbeencarriedoutat

16 shorelinesandwaterresourcesprogram,soI became 16 headquarters,oneof thembeingthe401coordination

17 sectionmanagerof --whenitwasshorelines,the 17 work. Thatfunctionwasregionalizedatthattime. I

18 sectionwasi0or 12people,Ibelieve,andwhenwe 18 don'thavetheexactdateforyou.

19 mergedwithwaterresources,thenI was_nagerofa 19 Q. Whatyearwasthat?

20 sectionthenofaboutfrom25up to27peopleat one 20 A. I don'tremember.

21 point. 21 Q. Approximately?

22 Q. _d thatjobwasthroughwhen? 22 A. Letme gobackintimehere. '97-'98time

23 A. Thatjobwasthrough--someofthedates 23 frame.

24 couldbewronghere,thetimeframes,andI didn't 24 Q. Wasyourne::tjobthenasnorthwestregional
25 bringmy resume,whichoutlinesita littlebitbetter, 25 directorof DepartmentofEcology?

31 32
1 A. That'scorrect. 1 whatit'scalled?

2 Q. Whendidyouassumethatposition? 2 A. I believe.

3 A. ThatwouldhavebeenJuneof '99. 3 Q. Sowhatcourseworkhaveyoudoneinthe

4 Q. Haveyouevertakenanycoursesatthe 4 environmentalareasincegettingyour_A?

5 universitylevelinhydrology? 5 A. Well,there'sbeensometrainingputonby

6 A. Theclosestwouldbe a geologycourseand 6 theshorelinesandenvironmentalassistanceprogram

7 maybepartsof a physicscourse. 7 technicale::pertson wetlanddelineation.

8 Q. Soisthata no? 8 Q. Let'stalkaboutthatfora minute.You've

9 A. Nocoursethatwascalledhydrogeology. 9 beentoa trainingonwetlanddelineation?

i0 Q. Orhydrology? 10 A. Well,wehad-- I'mtryingtoremember.The

ii A. Hydrology,no. ii programputson trainingcourses.

12 Q. Neitherone? 12 Q. Right.Butmy questionishaveyoubeento a

13 A. No. 13 trainingonwetlanddelineation?

14 Q. Whatabouttoxicology? 14 A. Yes.

15 a. Nope. 15 Q. When?

16 Q. Salmonecology? 16 A. Thatwouldbe a fewyearsago.

17 A. No. 17 Q. How longdidthetraininglast?

18 Q. _e youa memberoftheprofessional 18 A. Lessthana day.

19 associationforwetlandscientists?Do youknowwhat 19 Q. Whatotherenvironmentalsubstantivetopics

20 that'scalled? 20 haveyousuccessfullycompleteda trainingcourseon?

21 A. SureI do. IhavepeoplethatI'vehiredand 21 A. I don'tremember.Nonecometomind.

22 whoworkforme thatbelongtothatorganization. 22 Q. Whenyoufirstgotinvolvedwiththeairport

23 Q. _e youa memberofit? 23 401,whatyearwasit?24 A. No. 24 A. '98. I wasawareofairport-relatedissues

25 Q. TheSocietyofWetlandScientists,isthat 25 in'97,butmy involvement--for_l involvementwas
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i '98. i andissuesandattempttoresolvethemforpurposesof

2 Q. _mdwhatpositiondidyouholdat the 2 thedecision-makingprocess.I wouldinthatrolebe a

3 Departmentof Ecologyatthetime? 3 contactfore:[ternelpartiestoo,includingtheport,

4 A. Section oftheshorelinesand 4 endwouldorganize-- helporganizemeetingsandtree
manager

5 environmentalassistanceprogram. 5 progress.

6 Q. So thiswasbeforeyoubecameregional 6 Q. Now,haveyoueversigneda 401certification

7 director? 7 fortheairport?

8 A. That'scorrect. 8 A. Notfortheairport.

9 Q. A_dinwhatcapacitydidyoubecomeinvolved 9 Q. Now,therehavebeena fewfortheairport,

i0 withtheairportapplication?We'retalkingaboutthe i0 haven'tthere?Justinthisthirdrunwaybusiness

Ii thirdrunwayapplication,right? ii alone,haven'ttherebeenthreeat least?
12 A. Uh-huh. 12 A. Thelast401wassignedbyGordonWhite.

13 Q. Wasthate yes? 13 Q. You'retalkingabouttheSeptemberone?

14 A. Yes. 14 A. Right.

15 Q. I'msorry.It'snotthatImindanuh-huh. 15 Q. By theway,whydon'twegetthatoutofthe

16 Theproblemisthecourtreporterdoesn'tknowwhatto 16 waynow.
17 writedown. 17 MR.EGLICK:Didyoufolksbringyour

18 A. I understand. 18 E:[hibits1 and2 withyou?

19 Q. Whatcapacitydidyoubecomeinvolvedwith 19 MR.REAVIS:No. Sorry.

20 theairportapplicationin1998? Whatwasyourrole? 20 MR.EGLICK:That'slikea bible.Youdidn't

21 A. Managementlead. 21 bringit? I cansellyousomeextracopies.

22 Q. Whatdoesthatmean? 22 _. MARCHIORO:WecanshareandI'llgive

23 A. ItmeansIhadresponsibilityforpulling 23 themback.

24 togetherthetechnicale_pertsfromthevarious 24 MR.EGLICK:Checkitandmakesureit'sthe

25 programstoworktogethertodiscussareasof concerns 25 rightone. I thinkthisoneI'mgivingyounowisthe

3s1 Augusti0,whichI thinkissupposedtobe Exhibiti. i the401fortherunwayandassociatedprojects,itwa_

2 Am I right?No. Augusti0isExhibit2. Does 2 decidedthatgiventheinvolvementofmultipleprograms

3 everyoneagreeon that?_yone disagree? 3 endheadquartersaswellas regionalstaffandgiven

4 MR.I_IAVIS:I don'tdisagree.I willtake 4 thesignificanceof thedecisioninsomuchasitwas--

5 yourwordforit. 5 itisa majorprojectproposal,a complicatedand

6 MR.EGLICK:Whatl'mhandingoutnowisthe 6 eomple:[one,thatitwouldbeappropriateforthe

7 September21,whichI believeisE:[hibiti. 7 programmanagerof theshorelinesandenvironmental

8 Q. (BYMR.EGLICK)Now,youmightwanttojust 8 assistanceprogramto signthe401. That'sonepoint.

9 checkthosequickly,M_.Hellwig,endmakesurewe're 9 Thesecondpointwithrespecttomy role,

i0 alltalkingaboutthesamething.My understandingis I0 afterbecominge regionaldirector,regionaldirectors

ii thatwhatI'vetoldyouisE_[hibit2,theAugusti0 II --it isnottheroleofregionaldirectorstypically

12 certification,isoneof thetwothatwasissued,you 12 tosignpermitorcertificationdocuments.It isthe

13 know,thathavebeenraisedinthiscase.Doesthat 13 roleof theprogrammanagerorthesectionheadsinthe

14 workforyou? 14 regionstosignpermitsorcertificationdocuments.
15 A. Yes. 15 Q. Saythat--

16 Q. Now,bothof theseweresigned,weren'tthey 16 MR.EGLICK:Couldyoureadbackthelast

17 -- andI guessI bettercheck,butthatwasmy 17 sentence,please?

18 impressiontheyweresignedby GordonWhite.Isthat 18 (Thereporterreadbackas requested.)
19 correct? 19 Q. (BYMR.EGLICK)I thinkyousaidit'sthe

20 A. That'scorrect. 20 roleoftheprogrammanagersor sectionheadsinthe

21 Q. So howcomeyougettodoelltheworkand 21 regionsto signcertificationdocuments?

22 thenhe signs? 22 A. Yes.

23 A. Inmyroleassectionmanagerforshorelines 23 Q. Soin thiscase,whowouldtheprogram24 andenvironmentalassistanceprogram,I wouldsign-- 24 managerbe whowouldhavenormallysignedtheSea-Ta_

25 didsign401sforvariousprojects,andwhenitcameto 25 401certifications?
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1 A. TheprogrammanagerisGordonWhite. i otherreasons.I e:_pectthereare,butI don't

2 Q. Andhe astheprogram_nagerisbasedat 2 reme_r_erthem.

3 headquarters;isthatcorrect? 3 (Hr.Stockjoinedtheproceedings.)

4 A. That'scorrect. 4 Q. Who_adethedecisionastowhowouldsign?
5 Q. Andthenthesectionheadintheregion,who 5 A. I believethatGordonWhite_de that

6 wouldthatbe? 6 decision.

7 A. There'sfourregions,andinthenorthwest 7 Q. Sothatwasa decisionthathecouldmake

8 region,thesectionhead--I wasthesectionheadup 8 authoritywise?

9 until'99andhadbeensigning401certificationsfor 9 A. Yes.

i0 otherprojectsuptothatpoint,andfollowingme into I0 Q. GordonWhiteisbased--I thinkwealready

II thatpositionisJeannieSummerhays.She'sthecurrent Ii saidthis.I wanttobe sure. He'sbasedinOlympia?

12 sectionmanagerforshorelinesandenvironmental 12 A. Actually,Lacey.Ourofficebuildingis in

13 assistanceprogram.Shereports,as I didwhenI was 13 Lacey.

14 inthatposition,toGordonWhite,whoistheprogram 14 Q. Tellme ifI'mwrongaboutthis,butinall

15 manager. 15 thesefacilitatedmeetingsandallthisthattook

16 Q. Butbecauseofthesignificanceof this 16 place,whichwe'regoingtotalkaboutlater,did

17 project,thesignatureauthoritywasgiventoGordon 17 GordonWhitecometo anyofthosemeetingsthatyou
18 White;isthatcorrect? 18 recall?

19 A. I thinkI saidthatbecauseofthe 19 A. I don'trecallthathe did,no. I don't

20 involvementofmultipleprograms,thecomplexity-- 20 believehedid.

21 thatitwasa majorprojectproposal,a complicatedand 21 Q. Let'sgobackto somethingweweretalking

22 comple:_:one,andI thinkinparttoobecauseofthe 22 aboutearlier.I justwanttomakesurethatI have

23 transitionfromme intomynewjob,althoughI'mnot 23 coveredthis,becausewemayhavemovedawayfromit.

24 recollectingspecifically,itwasdecidedthatthe 24 Whenyouweretalkingaboutpreparingforyour

25 programmanagerwouldsignthis401. Therecouldbe 25 deposition,I believeI askedyouwhetheryoutalked

39 40
1 withanyoneaffiliatedwiththeportaboutyour 1 Q. Wasthatbeforeor afteryoumetwiththe

2 depositionoranythingrelatedtoit. What'sthe 2 directoraboutyourdeposition?
3 answertothat? 3 A. I believethebriefconversationI hadwith

4 A. No. 4 thedirectorhappenedbeforethemeetingatthe

5 Q. Yousaidthatyouhadtalkedandyougaveme 5 Bellevueoffice.

6 a listofpeopleyouhadtalkedwith. Didyouhaveany 6 Q. AndthemeetingattheBellevueofficeyou're

7 contactotherthanconversationinpreparationforyour 7 referringtothetrainingsessionthatJoan_rchioro

8 deposition;fore::ample,ane-mail? 8 held?

9 A. No. 9 A. Theoverview,thetrainingsessionthatwe

I0 Q. Didyouattendthedepartment-- I0 hadwithourattorney.

Ii A. Well,pardonme. Thereweree-mils,of ii Q. DidanyoneotherthanDepartmentofEcology

12 course,logisticale-mailsthatreferredto the 12 personnelattendthatsession?

13 depositions,ofcourse,forpurposesofscheduling, 13 A. No.

14 settingthemup. 14 Q. You'reaware,areyounot,Hr.Hellwig,that

15 Q. Didyouattendthe_partmentofEcology 15 theboardhasissueda stayof the401certificationin

16 trainingsessionondepositionswhichwasheldto 16 thiscase?

17 preparepeopleforthisdeposition? 17 A. Yes.

18 A. Yes. 18 Q. Whendidyoubecomeawareofthat?

19 Q. Youdid. Okay. Thatslippedyourmind? 19 A. I don'treme_ertheexactdate,butitwould

20 A. IhadforgottenthatJoanhadcomeoutto the 20 havebeenassoonas ourattorneysfoundoutand

21 --ourattorneyhadcomeouttotheofficeandmetwith 21 notifiedus.

22 folkswhowerescheduledfordepositions. 22 Q. Andareyouawarethattheboardhasissueda

23 Q. Andwhenwasthat? 23 partialsu_ry judgmenton theappealbroughtbycase

24 A. ThatwasbeforeChrist,s aswell. I don't 24 on theMPDSpermitmajormodification?

25 havethee::actdate. 25 A. No. That'snotthewayI understandthe
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1 situation. 1 back,please?

2 Q. What'syourunderstanding? 2 (Thereporterreadbackasrequested.)

3 A. My understandingisthatecologyprevailedon 3 A. I thinkI confusedthatdocumentwithan

4 threeor fourof theissuesthatwereunderdebate. 4 earlierappeal-relateddocument,butIdidlookthrou

5 Q. _d what'syourunderstandingofwhat 5 thestaydocument.I don'tremembertheexacttime.

6 happenedontheissueorissuesthatecologydidnot 6 Q. (BY_. EGLICK)Whatearlierappealdocument

7 prevailon? 7 didyouconfuseyourreviewof thePCHBstaydecision

8 A. I don'thavea clearunderstanding. 8 with?

9 Q. Haveyoureviewedthedecision-- 9 A. I don'trememberspecifically.
i0 A. No. i0 Q. Wereyouawarebeforeitwasfiledthatthe

Ii Q. -- ontheMPDSmajormodification? ii portwasgoingto appealthePCHBstaydecision?

12 A. No. 12 A. Iwasawareitwasbeingconsidered.

13 Q. Haveyoureviewedtheboard'sdecisionon the 13 Q. _d howwereyouawareofthat?

14 stayofthe401certification? 14 A. I believeIwasawareofthatthroughour

15 A. I lookedthroughit. 15 attorneys.

16 Q. _d whendidyoudothat? 16 Q. Youmean--whenyousayourattorneys,you

17 A. I don'thavetheexactdate,butitwould 17 meantheattorneysfortheport?

18 havebeenshortlyafterthedocumentwasdeliveredto 18 A. WhenI sayourattorneys,I meanthe

19 theBellevueoffice. 19 assistantattorneygeneralsthatsupportDepartmentof

20 Q. BeforeorafterChristmas? 20 Ecology.

21 A. ThatwasbeforeChristmas.Wait. I couldbe 21 Q. Howwouldtheassistantattorneygeneralfor

22 confusing--I couldbe confusingdocumentshere. The 22 theDepartmentofEcologyknowwhattheportwasgoing

23 appealdocumentandthe--wouldyourepeatthe 23 todo?

24 question? 24 A. I don'tknow.

25 _. EGLICK:Couldyoureadthequestion 25 Q. Youhaveno idea?

43

1 A. I havenorecollection. 1 rememberthespecificnumber.I'vehadconversationb

2 Q. Well,thisis alleventsthathaveoccurred 2 withRobinKordikandElizabethLeavitt.

3 inthepastmonth;isthatcorrect? 3 Q. Now,whoisRobinKordik?
4 A. That'scorrect. 4 A. RobinKordikworksfortheport,isassisting

5 Q. Butyouhavenorecollection? 5 withan interlocalagreementthatisbeingdeveloped

6 A. Idon'trememberspecifically. 6 betweenecologyandtheportthatwouldmakeresources

7 Q. Didyouevertalkto anyoneinecologyabout 7 availableto ecologytoassistinoverseeingcompliance

8 theportpossiblyappealingthePCHBstaydecision? 8 withthetermsandconditionsof the401certification

9 A. I don'tremember. 9 fortherunwayandassociatedprojects.

i0 Q. Can'trecallatall? i0 Q. What'sMs.Kordik'spositionwiththeportif

ii A. I don'tremembera specificinstanceof doing ii youknow?

12 that. 12 A. I don'tknowthetitle.

13 Q. Didyouevertalkto anyoneaffiliatedinany 13 Q. Doyouknowwhatherareaofresponsibility

14 waywiththePortof Seattleaboutthepossibilitythat 14 is?

15 itwouldappealthePCHBstaydecision? 15 A. Well,theareaofresponsibilityincludes

16 A. I don'trememberthat,no. 16 supportrelatingto therunwayworkandthatproject.

17 Q. Youdon'tremembereitherwayoryoudon't 17 Q. Whenwastheconversation--wasitone

18 rememberdoingthat? 18 conversationwithMs.nordik?

19 A. I don'trememberhaving--no,I didnot. 19 A. No. I'vehada fewconversationswithher

20 Q. Haveyouhadanymeetingswithpersons 20 abouttheinterlocalagreementthatweareattempting

21 affiliatedwiththeportsinceDecember15,2001? 21 todevelopbetweenouragencies.

22 A. No. 22 Q. Andthisisa fewconversationssince

23 Q. Haveyouhadanycontactwithpersons 23 December15,2001;isthatcorrect?

24 affiliatedwiththeportsinceDecember15,2001? 24 A. TheconversationsI'mthinkingofmayhave

25 A. I believeI'vehadoneortwo--I don't 25 happenedsomeof thembeforethatdate,someofthem
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1 after,butintheneighborhoodofearlyDecember,late 1 Q. Whatwasthepurposeofthecallthatyou

2 November,earlyDecember. 2 initiated?

3 Q. Now,youalsomentionedthatyou'dhad 3 A. My bestrecollectionisthatitinvolved

4 conversationswithElizabethLeavittsinceDecaYer15, 4 touchingbaseontheinterlocalagreement,thestatus
5 2001;isthatcorrect? 5 of that.

6 A. IbelievethatI have. 6 Q. _y othertopicsdiscussedinthe

7 Q. ElizabethLeavittisthepersonsittingright 7 conversation?

8 hereintheroomacrossthetable? 8 A. Theremayhavebeenreferenceinthe

9 A. That'scorrect. 9 conversationtosubmittalsdueto ecologyfromtheport

10 Q. _d what'sherposition? I0 pursuantto the401.

ii A. She'smanagerof thePortof Seattleor Ii Q. _d whatwasthenatureofthereferenceto

12 directorofthePortofSeattleaviationenvironmental 12 thosesubmittals?

13 division.That'snotanexacttitle. 13 A. I believethattherewasa referencetothe

14 Q. Aadwhathasbeenthesubstance--well, 14 timingorthestatusof thesubmittalof anupdatedlow

15 let'sbackupa minute.Howmanyconversationshave 15 flowtechnicalanalysisdocument.

16 youhadsinceDecember15,2001,withElizabeth 16 Q. _d whatwasdiscussedwithregardtothe

17 Leavitt? 17 timingor statusof thatdocument?

18 A. I don'tremembertheexactnumber. 18 A. Nothingbeyondthetimingor status.

19 Q. Lessthanfive? 19 Q. Whatwassaidaboutthetimingorstatusof

20 A. Yes. 20 thatdocument?

21 Q. _d who'sinitiatedthem? 21 A. I don'treme_oerthespecificconversation.

22 A. Ibelievethat-- I'mnotrememberingwho 22 Q. WasanyreferencemadetothePCHBstay

23 initiatedeachconversation,butmy bestrecollection 23 order?

24 isthatImayhaveinitiatedat leastoneofthemandI 24 A. I don'trememberthat.

25 believesheinitiatedat leastoneofthem. 25 Q. Doesthatmeantherewasno referenceoryou

47 48

1 justdon'trecall? 1 question,please?
2 A. I don'trecallthattherewasa referenceto 2 (Thereporterreadbackasrequested.)

3 thePCHBstay. 3 Q. (BYMR.EGLICE)Couldyouanswerthat

4 Q. Now,yousaytheotherconversationssince 4 question,please?

5 December15,2001,withtheporthavebeeninitiatedby 5 A. My understandingisthatwefileda document

6 didyousayMs.Leavitt? 6 --thattheattorneysonbehalfoftheagencyhave

7 A. Idon'tremembera specificcontact,butI 7 fileda document.I'mnotfamiliarwiththesubstance

8 seemto recallthatonmyvoicemailwhenMs.Leavitt 8 of thatdocument.I haven'tseenitanddon'tknowthe

9 returnedfromvacationsheleftamessagejustchecking 9 detailsof it.

i0 inwantingtotouchbasewithme onthings. I0 Q. Whatdoyouknowaboutit?

ii Q. _d didyoureturnthecall? ii A. We'resupportingtheport'sappealof the

12 A. Yes. 12 stay. I don'tknowthespecificsaroundwhatsupport

13 Q. _d whatdidyoudiscuss? 13 constitutes.

14 A. I believethatalltheconversationsdealt 14 Q. Whenwasthedecisionmadetosupportthe

15 withessentiallythesamematters,theinterlocal 15 port'sappealofthestaybyecology?

16 agreementandstatusof submittals. 16 A. Voicemessageswereexchangedbetweenmyself

17 Q. Whenyousaystatusof submittals,does 17 andtheassistantattorneygeneral'soffice,myselfand

18 statusincludethesubstanceofthesubmittalsinany 18 thedirector,andmy guesswouldbetherewereother

19 way? 19 messagesexchanged,butIdon'thaveknowledgeof them.
20 A. No. 20 Q. Whatwasthesubstanceofthevoicemessages

21 Q. Whatactionstoyourknowledgehasecology 21 thatyou'reawareof? Takethemoneata timeandgo

22 takeninresponsetothePCHBstayorder? 22 throughthem.

23 A. Ihavea statusorvoicemessagefromour 23 A. Thesubstancedealtwithwhetheror not

24 assistantattorneygeneralrelatingtothat. 24 ecologyshouldsupporttheport'sstayofthedecision
25 MR.EGLICK:Couldyoureadbackthe 25 --whetheror notecologyshouldsupporttheport's
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i appealofthestayandwhatformthatsupportshould 1 Q. Well,whydon'tyoustartatthebeginning
2 takeandthelevelof --theideathatthelevelof 2 andtellmehowitevolved.Giveme datesandtimes

3 effortassociatedwiththatsupportcouldbevariable. 3 andpeople'snames.

4 there voice 4 A. I don'tremember datesandtimes,
Q. Now,yousay was one message specific

5 e}:changedbetweenyourselfandtheassistantattorney 5 butthenames--itwouldbe thenamesofour

6 general;isthatcorrect? 6 attorneys,TomYoungandJoanMarchioro,andthe

7 A. Theremayhavebeenmorethanone. I don't 7 messages,I believeonefromTomYoung,wouldhavegone

8 remember. 8 toTomFitzsimmonsandI,andI recallrespondingback

9 Q. Andtherewasoneormorevoicemessages 9 toTomYoungandtoTomFitzsimmons--

i0 e_changedbetweenyouandthedirectoronthistopic? i0 Q. Whenwasthis?

Ii A. I don'tbelievethatthedirector--wait. I Ii A. Ina voicemessage.

12 believethereweretwomessagestradedbackandforth. 12 Q. Butwhenwasit?

13 I believethedirectoronlyrespondedtooneofmy 13 A. A fewdaysback.

14 messages.Thegistofthemessageswastocoordinate 14 Q. A fewdaysbackfromtoday,youmean?

15 onthetypeofor levelof supportthatwewouldbe 15 A. Yes.

16 connectingtotheport'sappealof thestay. 16 Q. So todayis January8,sowhat'sa fewdays

17 Q. Now,isit yourtestimony,then,thatecology 17 back?

18 hasalreadymadea decisionto supportthePCHB's-- 18 A. I don'trememberthee_:actdate. I'veworked

19 excuseme-- tosupporttheport'sappealofthePCHB 19 severaldaysstraightnow,andit'sliterallymixedup

20 staydecision? 20 inmymind.

21 A. It'smyunderstandingthatwe'vedonethat. 21 Q. WasitJanuaryi?

22 Q. Anddoyouknowwhenthatdecisionoccurred? 22 A. No.

23 A. Well,thedecisionleadinguptotheaction 23 Q. Wasit January2?

24 evolvedovera periodof severaldaysas Iunderstand 24 A. Mayhavebeen.

25 it. 25 Q. Couldithavebeenas lateasJanuary3?

51 -"

1 A. I don'tremember. 1 questionI justaskedor theoneI haven'taskedyet% _

2 Q. Couldithavebeenas lateasyesterday? 2 Whydon'twereadbackthequestionandseeifyouwant

3 A. Itwasbeforeyesterday. 3 toobject.

4 Q. YesterdaywasMonday;isthatright? 4 (Thereporterreadbackasrequested.)

5 A. Itwouldhavebeenlastweek. 5 MS._RCHIORO:I'msorry.I misunderstood

6 Q. Solastweek,ThursdayorFridayof last 6 thequestion.

7 week? 7 _. EGLICK:Couldyoureadbacktheanswer,

8 A. Possibly. 8 please?

9 Q. Whichwouldbe the3rdorthe4th,isthat 9 (Thereporterreadbackasrequested.)

10 correct,ofJanuary? I0 MS.MARCHIORO:I misunderstoodyour

ii A. I thinkso,yes. ii question.

12 Q. Sowe knowit'sbetweenJanuary2 andJanuary 12 Q. (BY_. EGLICK)Toyourknowledge,wasthere

13 4;is thatcorrect? 13 a requestfromtheportin anywaythatDOEjoinand

14 A. That'smy bestrecollection. 14 support--joinin supportof itsappealof the_CHB

15 Q. Now,werealltheinterchangeon this 15 stay?

16 conductedbyvoicemil andtelephone? 16 A. No. NotthatI'mawareof.

17 A. Voicemessaging,yes. 17 Q. Yousaidyouwereawareofonewhatyou're

18 Q. Anyelectronicordocumentarymediaemployed? 18 termingan attorney�clientprivilegemessagefromTom

19 A. Theremy havebeen-- I believetherewas 19 Young.Didthatmessageincludeanyinformation

20 oneattorney/clientprivilegemessagefromTomYoung 20 obtainedfromtheport?

21 just-- 21 A. My bestrecollectionisitwasjustan

22 MS._CHIORO: I'mgoingtoobjecttothe 22 indicationof legalactionsoccurring.

23 e:.:tentyou'reaskingaboutthesubstanceofthatif 23 Q. _d yourreferencetoa messagecameinthe

24 we'regetting-- 24 responsetomy questionas towhethertherewerean_

25 _. EGLICK:/[reyouobjectingtothe 25 documentaryorelectronicmediathatwereusedinthe
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i communicationsconcerningtheDOEdecisionto joinor I supportshouldtake.

2 supporttheport'sappealofthePCHBstaydecision. 2 Q. Supportingthestay?

3 Youmentionedthisonedocument.Arethereanyothers, 3 A. My understandingisthere's--wehadmore

4 documents,electronicmedia,oranythingof thatsort? 4 thanonealternativeinfrontofuswithrespecttohow

5 A. NotthatI'mrecalling. 5 wewouldjoininor supporttheport'sappealofthe

6 Q. Didyousendanymessagesyourselfotherthan 6 stay,andsoI wasnotinvolvedwithrealtime

7 bytelephoneorvoicemailormakeanycommunications 7 conversationswithourattorneysor_. Fitzsimmonson

8 otherthanbytelephoneorvoicemail? 8 whatformthatsupportshouldtake.
9 A. No. 9 _. EGLICK:MaybeI canaskMs._rchioro

i0 Q. Haveyoureviewedthedocumentthatyousay I0 this. He'stestifyingthatsomething'sbeenfiled.

ii hasbeenfiledconcerningDOE'ssupport? ii Now,I cantestifyfortherecordherethatif

12 A. No. 12 something'sbeenfiled,wehaven'treceivedit. Doyou

13 Q. Haveyouseenit? 13 havea copywithyoutoday,Ms._rchioro,thatwe
14 A. No. 14 mightreferto?

15 Q. Doyouknowwhomadethedecisionforecology 15 MS._RCHIORO:No.

16 to supporttheport'sappealof thestay? 16 _. EGLICE:Couldyoumybe haveoneover

17 A. I'monlyawareoftheconversationsorthe 17 thelunchbreakfaredby yourofficesothatwe could

18 messages,rather,tradedbackandforthbetweenmyself 18 ask_. Hellwigsomequestionsaboutit?

19 andtheattorneysanda coupleofmessagesI recall 19 MS.M_/_CHIORO:Possibly.

20 sendingorcopyingthedirectoron,TomFitzsimmons, 20 _. EGLICK:_ybe youcouldcheckinthe

21 andoneresponseI gotbackfromhim,andasfarasa 21 nextbreakandletus knowbeforethelunchbreak,

22 finaldecision,I'mnotawareofa finaldecision 22 becauseIthinkwemaywantto askhimsomequestions,

23 point.I am awarethat_. FitzsimmonsandIwerein 23 and,ofcourse,wewon'tknowthat. Ifit'sbeen

24 agreementon supportingtheappealofthestay,butwe 24 filed,I assumethatyouwouldagreewe'reentitledto
25 didnothavea conversationaboutwhatformthat 25 haveitwhenit'sfiled.

55 56
1 MS.MIR_IORO:I didn'tsayyouweren't 1 Q. Isecologyconsideringtakinganyother

2 entitledtohaveit. 2 actioninresponsetothestay?

3 _. EGLICK:Do youagreewe'reentitledto 3 A. NotthatI'mawareof.

4 haveitwhenit'sfiled? 4 Q. Hasecologyconsideredtakinganyother

5 MS.MARCHIORO:I didn'tsayyouweren't 5 actioninconnectionwithor inanywayinresponseto

6 entitledtohaveit. It'sinthemail. 6 thestay?

7 _. EGLICE:Doyouknowwhenitwasmailed? 7 A. NotthatI'mawareof.

8 MS.FI_RCHIORO:Yesterdayafternoon. 8 Q. Hasecologyconsiderednotproceedingwith

9 _. EGLICK:Inotherwords,itwasfiled 9 implementationofthe401inresponseto thestay?

I0 withthecourtorwasitmailedtothecourt? i0 A. I believethatwe'reinneedofhavingsome

ii MS.M_/_CHIORO:Itwasfiledtothecourt, ii conversationsaboutthatissue.

12 _. EGLICK:;mdthenmailedtousfrom 12 Q. Didn'tyoujusttellme a fewminutesago

13 Olympia? 13 thatyouwerehavingconversationswiththeport

14 MS._U_RCHIORO:Yes. Ifyoudon'thaveitin 14 concerningvariousmattersthatreallyare

15 yourmail,I'llbehappytogivemy officea call. 15 implementationofvariousaspectsof the401

16 _. EGLICK:I thinkM_.Stockwillgocheck, 16 certification,aren'tyou?

17 butasfarasI know,we don'thaveit. 17 A. I referredtoconversationsthatwehadabout

18 (_. Stocklefttheroom.) 18 theinterlocalagreement,yes.

19 Q. (BY_. EGLICE)Isecologytakinganyother 19 Q. Addthatispartof implementationof the401

20 action,then,in theportcourtproceeding?What 20 conditions,isn'tit?

21 you'retellingme,_. Hellwig,isthatecologyis 21 A. Yes.

22 goingtojoinintheportappealof thestay,sowe 22 Q. _d isecologycontinuingtomoveaheadon

23 knowaboutthat,butisecologytakinganyotheraction 23 401implementationdespitethestay?24 inresponsetothestaythatyou'reawareof? 24 A. Ecologyisina positionwhereI thinkwe

25 A. No. I'mnotawareofanyother. 25 needtohaveadditionalconversationsaboutthe
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1 applicabilityoftheactiontowhatourworkshouldbe. 1 attorneysandwithstaff.

2 MR.EGLICK:Couldyoureadbackthe 2 Q. Whendidthestaydecisioncomeout,

3 question,please? 3 Mr.Hellwig?

4 (Thereporterreadbackasrequested.) 4 A. I don'trecalltheexactdate.

5 Q. (BYMR.EGLICK)Couldyouanswerthat 5 Q. ItwasmidDecember;isthatcorrect?

6 question,please? 6 A. Ifthat'sthedate.

7 A. It'snotcleartomethatanyworkwe're 7 Q. It'snowJanuary8. Canweagreeonthat?

8 doingnowrelatedtothe401wouldbe considered 8 A. Yes,we can.

9 implementationor not. Inthelasttwoorthreedays 9 Q. Sohasa meetingbeenscheduledwhereecology

I0 orinthelastweek,I havedonenoworkonthe I0 willdecidewhetherornotitwillproceedwith

II interlocalagreement,andI'mnotawareofanyother II implementationof the401inlightof thestay?

12 workthatstaffmightbedoingrelatedtothe401. 12 A. No.

13 Q. Hasecologymadea decisionnottoproceed 13 Q. Youwouldknowaboutit,wouldn'tyou,if

14 withimplementationofthestayinresponsetothePC 14 sucha meetinghadbeenscheduled?

15 --withimplementationofthe401inresponseto the 15 A. Mostlikely.

16 PCHBdecision? 16 Q. Infact,youwouldbe thepersonmostlikely

17 A. Pleaseaskthatagain. 17 to scheduleit,wouldn'tyou?

18 Q. I'llaskanotherquestion.Hasecologymade 18 A. Mostlikely,yes.

19 a decisionnottoproceedwithimplementationof the 19 Q. Andhaveyouorto yourknowledgeanyonein

20 401inresponsetothePCHBstaydecision? 20 ecologyadvisedtheportthatimplementationofthe401

21 A. We havenotmadea specificdecisiononeway 21 willnotproceedinlightof thestay?

22 oranother. 22 A. I'mnotawareofthat.

23 Q. So isthereanyimpedimentthatyouknowof 23 Q. Hasecologybeenconsideringat anytime

24 to ecologyproceedingwithimplementationof the401? 24 sinceissuanceofthe--what'sthedateon thelatest

25 A. It'samatterthatI needtodiscusswithour 25 401? IsthatSepte_er21,ExhibitI? Doweagreeon

59 -4
i that? i what'sinfrontofus rightnow,butI'mnotawareot

2 A. September21. 2 anyspecificchangesthatarebeingconsideredat this

3 Q. HasecologybeenconsideringsinceSeptember 3 time.

4 21atanytimetoyourknowledgeamendmentsto its401 4 Q. Well,willthe--howdoyouknowthatthe

5 certification?ByamendmentsImeanchanges, 5 portwillbesubmittingadditionalinformation?

6 modifications,clarifications,whateverrubricis 6 A. My understandingwithoutlookingatthe

7 placedona change. 7 documentortalkingtostaffinthelastcoupleofdays

8 A. NotthatI'mawareof. 8 isthattheportwouldbe,Ibelievehas,submitted

9 Q. Havetherebeenanydiscussionaboutchanges 9 additionaltechnicalinformation--partofthisis

i0 tothe401inlightofthePCHBdecisiongrantinga 10 comingbacktome. Theporthassubmittedadditional

Ii stay? ii technicalinformationrelatedtolowflowthatecology

12 A. I believethatwe needtohavemore 12 willhaveitsconsultantexpertsatKingCountyreview

13 conversationaboutthatwithintheagency. 13 pursuanttoa contractwehavewiththecounty.

14 MR.EGLICK:Couldyoureadbackthe 14 Q. Andwhenwasthisadditionalinformation

15 question,please? 15 submitted?

16 (Thereporterreadbackas requested.) 16 A. I don'thavetheexacttime.

17 Q. (BY_. EGLICK)Couldyoupleaseanswerthat 17 Q. Wasit in2002?

18 question? 18 A. I don'tknow.

19 A. I'mnotawareofanychangesbeingconsidered 19 Q. Isthereanysuggestioninanywaythat

20 to the401inlightofthatstaydecision. 20 you'reawareof thattheportwillchangeitsproposal

21 Q. Me youawareofanychangesbeingconsidered 21 as a resultof thissubmissionof additional

22 to the401inlightofanythingelse? 22 information?

23 A. Theportwillbesubmittingadditional 23 A. NotthatI'mawareof.
24 informationtoecologypursuanttothe401,andecology 24 Q. Anysuggestionfora changeinthe--orany

25 willreviewthatinformation.I'mnote_:actlysure 25 possibilitybasedonthisadditionalinfor_tion--
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1 let'saskit thatway-- anypossibilitybasedonthis 1 Q. Haveyoutalkedwithanyoneaffiliatedwith

2 additionalinformationofa changeinthe401 2 theA_myCorpsof EngineersconcerningthePCHBstay?

3 certification? 3 A. No.

4 A. Well,dependingonhowthelegalprocess 4 Q. Doyouknowwhetheranyoneelseinecology

5 sortsitselfout,I wouldsupposeit'sfairtosaythat 5 has?

6 there'sa possibility,yes. 6 A. No.

7 Q. Otherthanbasedonhowthelegalprocess 7 Q. Didn'tyouatonetimeaskoneof yourstaff

8 sortsitout,thelegalprocessmightnothappenat 8 personstodeterminewhatwouldbe theeffectonthe

9 leasttomorrow.Anyotherpossibility? 9 corps404decision-makingprocessifa staywere

I0 A. I'mnotsureI understandthequestion i0 grantedbythePCHB?

ii anymore, ii A. I believeI mayhaveaskedthatquestion,but

12 Q. Ecologydoesn'thavetowaitforthelegal 12 I'mnotrememberingwhoI asked,ifitwasanattorney

13 processto sortitselfout,doesit,to trytomakea 13 or a staff.

14 changeinthe401? 14 Q. Whywouldyouaskthat?

15 A. It'snotcleartomerightnowtheway--how 15 A. Tryingtounderstandtheoverall

16 thependingstayandtherelatedappealsaffectwhat 16 decision-makingprocessesforecologyandthecorpsand

17 ecologyshouldor shouldnotbe consideringwith 17 howtheyfittogether.

18 respecttoa changetothe401,andI needtoconsult 18 Q. Doesecologyhaveaninterestinwhetheror

19 withourattorneysandourstaffonthat. 19 notthecorpsdoesordoesnotissuea 404permitunder

20 Q. Well,isecologyconsideringmakinga change 20 theCleanWaterActfortheport'sproject?

21 tothe401? 21 A. Mygeneralunderstandingisthatthecorps

22 A. NotthatI'mawareof. 22 wouldnotbe ableto issuea 404ifthe401isstayed

23 Q. Hastheportaskedfora changetothe401in 23 ornotapproved,andI believeI wasaskingfor

24 anyway? 24 informationaroundtoeitherconfirmthator tohelpme
25 A. NotthatI'mawareof. 25 understandbetterwhatthecorpsprocesseswerewith

63 64

1 respectto thestateprocess. 1 Q. Doesecologyhavean interestinhavingthe

2 MR.EGLICK:Couldyoureadbackthe 2 port'sprojectmoveforward?

3 question,please? 3 A. Ecologyhasaninterestindefendingits

4 (Thereporterreadbackasrequested.) 4 decision,butecologyis nota projectproponent.

5 A. Whatdo youmeandowe havean interest? 5 Q. Soistheanswertomy question,then,that

6 Q. (BYMR.EGLICK)Doesecologyhavea position 6 ecologydoesnothavean interestinwhethertheport's

7 eitherwayonwhetherthearmycorpsshouldissuea 7 projectmovesforward?

8 CleanWaterActsection404permitapprovalforthe 8 A. I'mnotsureI understandthequestionwith

9 port'sproject? 9 respectto interestintheport'sprojectmoving

i0 A. Well,wethinkwemadea gooddecision,and i0 forward.We haveaninterestinmakinga solid

ii we thinkthatwe'llprevail,andbasedon that,wehave ii decisionthatensuresthattheprojectconformswith

12 an interestinthecorpsacceptingourdecision.The 12 pertinentenvironmentallawsandregulationsandthat

13 corps,itsbusinessis itsown,butinsomuchas itcan 13 theenvironmentisprotected.

14 makea decisiononlyafterwe'vemadeourdecisionasI 14 Q. Doesecologyhavea positiononwhetheror

15 understandit,thenwehaveaninterestinhowitfits 15 nottheport'sprojectshouldmoveforward?

16 together. 16 A. Ecology'spositionisthatwhattheport

17 Q. Andtheinterestisas Iunderstanditin 17 submittedultimatelygaveus reasonableassurancethat

18 havingthearmycorpsissuea 404permitbasedon 18 waterqualitywouldbeprotectedandthereforethatthe

19 ecology's401decision? 19 certificationshouldbe granted.

20 A. Myunderstandingisthat'spartof thebase 20 Q. That'sthecertification,butmy questionis

21 of theirdecision,butiftheyissuethe404,inpart 21 --andshe'llreaditbackifyoulike,butI believe

22 ourinterestthenin theprojectmovingforwardis 22 my questioniswhetherecologyhasa positionof

23 beingabletomonitorwhathappensandensurethe 23 whethertheport'sprojectshouldmoveforward.

24 port'scompliancewiththetermsandconditionsof the 24 A. AndI apologizeifI'mnotunderstandingthe

25 401. 25 questionclearly,butourinterestisinmakinga
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1 sound,defensibledecision. 1 (Thereporterreadbackasrequested.)

2 Q. Letme askitthisway. Is ityour 2 A. I'mnotsurewhatyoumeanbyprofessional

3 testimony,then,thatonceecologyissuedthe401 3 pride,andI'mnotsureI understandthequestion.

4 certification,itbecamea proponentforimplementation 4 Q. (BY_. EGLICK)Would likeme toe=plain
you

5 oftheport'sprojectasa whole? 5 it? .....
6 A. We'renota proponentforimplementation.We 6 A. Wouldyou,please?

7 haveresponsibilityforoverseeingtheimplementation. 7 Q. Professionalpride,I'massumingthatyouand

8 It'snotourresponsibilitytoimplementtheproject. 8 thefolksyouworkwithhavesomeprideinyourwork;

9 Ourresponsibilityistooverseeandensureitconforms 9 isthatcorrect?

i0 withthetermsandconditionsofthe401. I0 A. Yeah. We thinkwedo goodwork.

ii Q. So ecology,then,doesnothavea position Ii Q. Soprofessionalpridemeansat leastas I

12 thatsayswe areinfavorof theportproject 12 expresseditthatifyouissuea decisionyouhopethat

13 proceeding;isthatcorrect? 13 it'supheldbecauseyouworkedon it.

14 A. NotthatI'mawareof. 14 A. Certainly.

15 Q. Andthe401certificationinyourviewdoes 15 Q. Sowe'reclearon thatpartofthequestion

16 notcormitecologyto advocatefortheportproject 16 now?

17 movingahead;isthatcorrect? 17 A. Yes.

18 A. That'smy understandingatthispoint. 18 Q. Wasthereanotherpartthatyou--

19 Q. And,infact,otherthanperhapssome 19 A. Therestof it.

20 professionalpride,ifthePCHBhappenedtodisagree 20 Q. Therestof thequestion--andI'llhaveit

21 withthe401certification,thatwouldnotcontravene 21 readbackina minute--wasaskingwhetherornot

22 anyparticularpolicypositionthatecologyhaswith 22 otherthanobviouslytakingprideinyourworkand

23 respectto thethirdrunway,wouldit? 23 beinginvestedinyourworkforthatreason,otherthan

24 A. Askthatagain,please. 24 that,didecologyhavea positioninfavorof thethird

25 MR.EGLICK:Couldyoureaditback,please? 25 runwaythatwouldbe contravenedby a PCHBdecision

67 -"1 thatreversedthe401certification? 1 previousdepositions.I saiditfeelsaboutthesame.

2 A. NotthatI'mawareof. 2 althoughIdon'trecalla lotof specificsfromthe

3 Q. Sootherthanprofessionalpride,ecology 3 previousdepositions,andthenwasinformedthathe's

4 doesn'tcarewhetherthe401isupheld,correct? 4 beenontheothersidebeforeandhada deposition

5 A. I'mreflectinguponyourdefinitionof 5 himself.Thatwasaboutit.

6 professionalpride.Otherthanthefactthatwe think 6 Q. On theothersideof what?

7 thatwemadea solid,defensibledecision,no,we don't 7 A. Thetable.Afterconductingseveralof them

8 haveanopinionon theproject.We'renota proponent. 8 hasbeenon theotherside.

9 Q. Andthere'sno publicinterestthatecology 9 Q. Really?

i0 isresponsibleforadministering,isthere,thatsays I0 A. Uh-huh.

ii thereshouldbe a thirdrunway? ii Q. Do youknowanyonewhoworksatthe
12 A. That'snotourrole. 12 CaliforniaCoastalCommission?

13 Q. Sowhat'stheanswertomy question? 13 A. I do.
14 A. No. 14 Q. Andwhowouldthatbe?

15 HR.EGLICK:What'syourpleasure,folks?We 15 A. JamieKooser.

16 cantakea slightlyearlylunchbreakor I cangoon to 16 Q. Howdo youspellthat?

17 anotherlineofquestioningwhichwillprobablytakeme 17 A. K-o-o-s-e-r.

18 maybe15minutes.Offtherecord. 18 Q. _d what'sthefirstname,J-a--

19 (Discussionofftherecord.) 19 A. Jamie.J-a-m-i-e,Ibelieveishowshe

20 (Recesstaken.) 20 spellsit.

21 Q. {BYMR.EGLICK)Didyoujusttalkwith 21 Q. HaveyoueverspokentothatpersonaboutTom
22 Mr.Reavis? 22 Luster?

23 A. Briefly. 23 A. Boy,notthatI recall.It'spossiblein

24 Q. Whatdidyoutalkabout? 24 brieflyfourorfiveyearsago,butI don'trecall

25 a. I believehe askedme ifthiswassimilarto 25 specifically.Wewerepartofthesameprogram,worked
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1 together. 1 thatyouthinkyoumightrecallbutdon'tor do?

2 Q. Do yourecalltellingsomeoneatthearmy 2 A. I wastryingto recallafteryouaskedthe

3 corpshearingthatyouspokeregularlywitha personat 3 questionwhosomeof theexpertswerewhosupportACC.

4 theCaliforniaCoastalCommissionwhowasTomLuster's 4 Q. Well,wouldyoulikeme togiveyouthenames

5 supervisor? 5 oftheexpertswhohavesubmittedcommentsthatACChas

6 A. No. 6 sponsored?

7 Q. Doyouspeakwithsomeoneregularlyatthe 7 A. Sure.

8 CaliforniaCoastalCommission? 8 Q. AmandaAzuse,wetlands,doesthatringa

9 A. I haven'ttalkedwithJamieKooserina 9 bell?You'vemether,haven'tyou?

i0 coupleofyearsormore. i0 A. SureI have.

ii Q. Haveyoutalkedwithanyoneelseatthe ii Q. _y discussionatecologythatyou'reaware

12 CaliforniaCoastalCommissioninthelasttwoyears? 12 ofinanyway,shape,or formabouthowshewouldbe
13 A. No. 13 treated?

14 Q. _d haveyoucontactedinanywaythe 14 A. Howshewouldbe treatedwithrespectto

15 CaliforniaCoastalCommissionwithanythingwithregard 15 what?
16 toTomLuster? 16 Q. Heractivitiesonbehalfofclientsother

17 A. No. 17 thanACC.

18 Q. Haveyouhadanydiscussionsat the 18 A. No.

19 Departmentof EcologyconcerningACCexpertwitnesses 19 Q. WhataboutNorthwestHydraulicConsultants?

20 or commentatorsandhowtheywouldbetreatedon 20 A. Thenamesoftheindividuals?

21 projectsthey'reinvolvedinotherthanthethird 21 Q. BillRozeboomandDr._icolmLeytham.

22 runway? 22 A. No.
23 A. NotthatI recall. 23 Q. Notawareofanydiscussionsor any

24 Q. Well,youtookaminuteforthatone, 24 conversationore-mailhavingtodowithtreatmentof

25 _. Hellwig.Iwanttomakesure. Istheresomething 25 ACCexpertsinotherarenasotherthanthethird

71 72
1 runway? 1 A. Yes.

2 A. I'mnotrecallingthat,no. 2 Q. Howmanytimes?

3 Q. You'renotrecallingthemoryoudon'tknow? 3 A. WhenyousaySea-Tacsite,areyoutalking

4 A. Well,we'vetalkedaboutthoseconsultants 4 aboutofficefacilities,theareawheretherunway--

5 before.We'vehadconversationsabouttheACC's 5 proposedrunwaywouldbe built?Whatdoyoumean?

6 consultantsgenerally. 6 Q. Projectarea,notexistingofficefacilities.

7 Q. Whoiswe? 7 A. I'vebeentotheprojectareatwoor three

8 a. Staff. 8 times.

9 Q. Whoisstaff? 9 Q. _d overthecourseofwhatperiodoftime?

i0 A. Ching-PiWangandI believeDaveGarlandand i0 A. Twoor threeyears.

ii _n Kenny. ii Q. _d howhaveyouhappenedtobe there?Did

12 Q. A_dwhenwasthelastsuchconversation? 12 youjustloseyourwaygettingreadyto takea flight?

13 A. Don'tremember. 13 A. On tripswithtechnicalexpertsfromthe

14 Q. Wasitin2002? 14 operatingprogramson whomI relysubstantiallyand

15 A. No. 15 trustintheirjudgment.EricStockdaleandmevin

16 Q. Wasitin2001? 16 Fitzpatrickmayhavebeenat one,andI believe--

17 A. Possibly. 17 well,I don'tknowifTomLusterwasatoneornot

18 Q. Didyoukeepanynotesofthese 18 earlierasthe401coordinator.Hemy havebeen.

19 conversations? 19 Theprimarypurpose,though,wastoseethe

20 A. NotthatI recall. 20 site,seewheretheembankmentwouldbebuilt,andget

21 Q. _y e-mails? 21 anunderstandingofwheresomeof theenvironmental

22 A. NotthatI recall. 22 impactswouldoccurtoassistinunderstanding

23 Q. Haveyoueverbeenon theSea-Teesite? 23 mitigationrequirements.

24 A. Yes. 24 Q. Now,Imadea jokethere,howdidyouhappen

25 Q. Morethanonce? 25 tobethere,didyoumissa flight,andI thinkyou
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1 launchedrightintowhyyouwerethere,so I assume 1 Q. _d didyoutakenotes?

2 thiswassomethingthatyouarrangedwiththeport? 2 A. I don'tremembertakingnotes.

3 A. Yes. 3 Q. Now,I thinkwhenI askedyouaboutthesite

4 Anddid lotof restrictions 4 visitsto startwith thingsthat
Q. theyputa on youweredescribing

5 youraccesstothesiteordidtheyletyouseewhat 5 youwantedtosee,andyousaidsomethingaboutassist

6 youwantedtosee? 6 inunderstanding.Thatwasa phraseyouused.Doyou
7 A. We sawwhatwe wantedto see. 7 recallthat?

8 Q. Wentwhereyouwantedtogo toassessthese 8 A. Yes.

9 thingsyoujustdescribedtome; isthatright? 9 Q. Sowhydoesthesitevisitassistyouin

10 A. Yes. 10 understanding?

Ii Q. Anddidyouhaveto signa lotofpaperwork ii A. Inworkingwiththetechnicalexpertsinthe

12 to dothis? 12 program,the401coordinatorworkscloselywiththe

13 A. No. 13 technicalexperts,shouldworkwiththem,andknowing

14 Q. Andhowlongonaveragedidthesesitevisits 14 thatI wouldbehavingconversationswiththetechnical

15 last? 15 peopleandthe401coordinator,havingseenthesite,I

16 A. A couplehours. 16 knewitwouldaddcontextto oraroundmyunderstanding

17 Q. Each? 17 ofmitigationrequirements,whattypeofwetlandwas

18 A. Appropriately. 18 beingimpacted,forexample,whatMillerCreeklooked

19 Q. Wassomeof thisby vehicleandsomewalking? 19 like,howtheresidencesbackeduptoMillerCreek.

20 A. Yes. 20 Q. So asfarasyouwereconcerned,thatwas

21 Q. Anyonewitha camera? 21 somethingthatyouthoughtwouldbeusefultoyour

22 A. I don'treme_er. 22 understandingof theprojectandtherequestfor

23 Q. Doyourecallanybodytellingyouyoucan't 23 certification;is thatcorrect?

24 bringa camera? 24 A. Yes.

25 A. No. 25 Q. Whenwasthelasttimeyouwereon thesite?

75

1 A. It'sbeenmanymonthssinceI'vebeenon the 1 modified?

2 projectsite,I believe.I'mnotrecalling--letme 2 A. Pleaserepeatthatquestion.

3 think.Well,wehad-- sometimein2001IbelieveI 3 MR.EGLICK:Couldyoureaditback?

4 wason theprojectsite. I'mnotreme_eringthee::act 4 (Thereporterreadbackasrequested.)

5 date. Itwasfroma --thattrip,I believe,wasall 5 A. I'mnotawareof anynotificationtothat

6 ina vehicle. 6 effect.

7 Q. Andprevioustripsweremultimodalaswe 7 Q. (BYMR.EGLICK)Andthat'ssomethingyou

8 said? 8 wouldknow,wouldn'tyou?

9 A. Inthevehicleandthenwalkingonto 9 A. As I'mthinkingaboutit,whilethereMy not

i0 propertiesto lookataquaticresources, i0 havebeenformalnotification,it'slikelythatthe

ii Q. Aquaticresources.Forsomeonewhoreads ii managerforthissubregionof EPAinthefieldwho

12 thiswhoisn'ta memberofourlittleclubhere,you're 12 worksoutofourLaceyofficemostlikelywouldhave

13 talkingaboutstreamsandwetlandsandthatsortof 13 knownaboutthis,butI wouldexpectthatwouldbe

14 thing? 14 informally,andI'mnotawareofanyformal

15 A. Wetlands,streams,relatedhabitat. 15 notification.

16 Q. LookingattheSepte_er21certification, 16 Q. Forexample,formalnotificationmeaningto

17 didecologynotifytheEnvironmentalProtectionAgency 17 theregionaladministratorof EPA;isthatcorrect?

18 beforeitissuedthemodifiedcertification? 18 A. Yes.

19 A. I don'trecallthat. 19 MR. EGLICK:Whydon'twebreakherefor

20 Q. Sodidecologygetapprovalfromthe 20 lunch.Doesthatworkforeveryone?

21 EnvironmentalProtectionAgencyforthemodifications 21 MR. PJ_AVIS:Fine.

22 intheSepte_er21certification? 22 (Lunchrecesstaken12:06toI:00p.m.)

23 A. NotthatI'mawareof. 2324 Q. Sotoyourknowledge,hasecologyever 24

25 notifiedEPAthattheoriginalAugustcertificationwas 25
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1 AFYERNCONSESSION 1 A. I rememberthedocument.

2 i:00P.M. 2 Q. Didyouwriteit?

3 --oOo-- 3 A. Yes.

4 4 Q. Couldyoujustreadtheheadingon the

5 CONTINUINGEXAMINATION 5 document,thedate,theto,thefrom,andthesubject?

6 BYMR.EGLICK: 6 A. ThedateisMay12,2000.It istoJoeDear,

7 Q. ML Hellwig,didecologyplace--ordidthe 7 Chiefof Staff,Officeof theGovernor,frommyself,

8 portplaceecologyundersubstantialpressurewith 8 PayHellwig,RegionalDirector,andthesubjectMay16

9 regardto the401application? 9 MeetingwithPortofSeattleretheThirdRunway.

I0 A. I'mnotsurewhatyoumeanby substantial. I0 Q. Couldyoulookdown--doyouseeonthe

ii Theportwasveryinterestedinthedecision-making ii firstpageofthismemoatthebottomit'sgota line

12 process,thestatusofthat. 12 onitthatsays"Breif(verybrief)History"?

13 Q. Well,wouldyouusethephrase"substantial 13 A. I seethat.

14 pressure"todescribewhattheportappliedtoecology 14 Q. Couldyoureadintotherecordformethe
15 attimesinthecourseofthe401review? 15 firstsentenceafterthatheadingof briefhistory?

16 A. No. I'dcallitcontinuousinterestor 16 A. "Nearlytwoyearsago,inresponseto

17 pressureifyouwanttocallitthat. 17 substantialpressurefromthePortofSeattle,Ecology

18 Q. Butyouwouldn'tcallitsubstantial? 18 issueda heavilyconditioned401Water_ality
19 A. No. 19 Certificationforthethirdrunway."

20 (DepositionExhibitNo.81wasmarkedfor 20 Q. _d youwrotethismemoagain,right?

21 identification.) 21 A. Idid.

22 Q. (BYMR.EGLICE)Showingyouwhat'sbeen 22 Q. Now,let'sgobackup andlookat someother

23 markedasExhibit81toyourdeposition,M_.Hellwig. 23 aspectsof thismemo. Youstartoffby saying,quote,

24 Whydon'tyoutakea minuteandseeifyoucanidentify 24 followingisourassumptionregardingtheoriginof the

25 it. 25 May16meetingalongwithbackgroundinformationfor

79 80i likelyagendaitems,endquote.Doyouseethat? 1 reviewofthethirdrunwayproject?Didshehavea
2 A. Yes. 2 particulartaskthatyouhadassignedher?

3 Q. SoI takeit,then,therewasaMay16 3 A. No.

4 meetingabouttheport'sapplicationfora 401 4 Q. WhataboutWasUlman?Washeworkingfor

5 certification,May16,2000? 5 ecologyon review?

6 A. I wasreadingthatparagraph.Youaskedme 6 A. No.

7 if--pleaserepeatthatquestion. 7 Q. Do youknowwhohewasworkingfor?

8 Q. I saidI takeitthattherewasa May16 8 A. No.

9 meetingof somesort,2000,concerningtheport's 9 Q. Soyouwrotethismemoto JoeDear. It's

i0 applicationfor401certification? I0 datedMay12,right,2000?

ii A. Thatwasmy assumptionandmyunderstanding, ii A. That'scorrect.

12 Q. _d thenyouhavea heading,don'tyou,that 12 Q. Now,didyoujustwakeup onemorningand

13 saysTheMeeting? 13 decideyouwantedtowritea memotoJoeDearorhow
14 A. Yes. 14 didthiscomeabout?

15 Q. _d couldyoureadwhat'sunderneaththat? 15 A. I'mgoingto takea momentto readthis.

16 A. "M.R. (Mic)Dinsmore,E::ecutiveDirectorfor 16 Q. Absolutely.Haveyouhada chanceinthe

17 thePOS,"PortofSeattle,"apparentlyaskedMartha 17 lastfewminutesto gothroughthisdocumenttoyour

18 Choe,"CommunityTradeandEconomicDevelopment,"to 18 satisfaction,_. Hellwig?

19 arrangefora meetingbetweenhimself,theGovernor, 19 A. Yes. Fornow. I didn'treadeverywordon

20 andWasUlman(?)Themeetinghasbeenscheduledfor 20 thesecondandthirdpages,butIwentoverit. So

21 4:00p.m.onTuesdaythe16th,somewhereinSeattle 21 you'llneedtoremindmewhatthelastquestionwas.

22 (mostlikelytheSeattleCTEDoffices)." 22 Q. My questionwas,howdidthemeetingcome

23 Q. MarthaChoewasdirectorofCTED,wasn'tshe? 23 about?24 A. That'scorrect. 24 A. TheMay16meeting?

25 Q. Andwhatwasherpositionintheecology 25 Q. I'msorry.Howdidthememocomeabout?If
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1 I saidmeeting,I misspoke. 1 whoItalkedto attheport. Itverywellmayhave

2 A. Memocameaboutthroughtomybest 2 beenElizabethLeavitt,butIdon'trememberthatfor

3 recollectioninquiriesmadefromthegovernor'soffice 3 sure.Again,as I mentioned,I talkedtoJohnSavage

4 regardingthestatusof thedecision-_kingprocess, 4 tryingtounderstandfromhisendwhathe knewabout
5 andnowthatI'veseenthismemo,I do rememberhaving 5 themeetingthatwasto happen.

6 atleastonephoneconversationwithJohnSavage,who 6 Q. YourfirstphraseundertheheadingLikely

7 wasan_ reportingto_rtha -- 7 AgendaItems,couldyoureadthefirstphrasebefore

8 Q. Andan_ iswhat? 8 thewordhowever,please,intotherecord?Itstarts

9 A. Assistantdirector.--andinformedhim 9 "weare."

i0 essentiallyaboutwhatwashappeningwiththe i0 A. "Weareassumingthatthemeetingiscampaign

ii decision-makingprocessconsistentwithwhatis inthe Ii related,however,accordingtoconversationswe have

12 memohere,butI wasaskedtogo aheadandputtogether 12 hadwithseniorPortofSeattlestaffandJohnSavage,

13 a documentforHr.Dearbasedonmy understandingor 13 anAD reportingto_rtha Choe,we expecttheagenda

14 assumptionthattherewasgoingtobe thismeeting,and 14 willprobablyinclude."

15 thisiswhatI produced. 15 Q. Andthenyoulista numberoftopicsthathas

16 Q. Andyousaidyouhad--inthismemoit says 16 todowiththethirdrunwayandecology'stimetablefor

17 youhad,quote,conversationswe havehadwithsenior 17 decisionmaking;isthatcorrect?

18 PortofSeattlestaffandJohnSavage,an_ reporting 18 A. That'scorrect.

19 toMarthaChoe,endquote.Now,doesthatstatement 19 Q. Andecologywantingtoconveytothe--

20 meanthatyouhadconversationswithseniorPortof 20 ezcuseme. Theportwantingtoconveytoecology,

21 SeattlestaffandJohnSavageaboutthismeetingthat 21 quote,theimportanceofthethirdrunwayprojectto

22 wasupcomingonMay16? 22 thisregion,endquote,andsoon,right?

23 A. MyrecollectionisI didsomeinvestigating 23 A. That'scorrect.

24 intowhetherornottherewouldbea meetingandwhat 24 Q. Now,whenyouwerereferringtocampaign

25 thepurposewouldbe. I'mnotrecallingspecifically 25 related,wasthatto someCleanWaterActcampaignthat

8a
1 thegovernorwasinvolvedinthattheportwasmeeting i A. I doubtit.

2 withhimabout? 2 Q. Andyouwrotethismemounderstandingthat

3 A. No. My assumptionwasthatitwasthen 3 theyweregoingtogo inina campaignmeetingand

4 connectedto --I don'trememberwhichcampaign. 4 complaintothegovernor--a campaignmeetingina

5 Q. Itwasa politicalcampaign,wasn'tit? 5 governmentofficeandcomplaintothegovernorabout

6 A. Politicalcampaign.I'mtryingtoremember 6 howecologywasdraggingitsfeeton the401

7 thedates.Itcouldhavebeenthegovernor's. 7 certification;isn'tthatcorrect?

8 Q. Thegovernor'sreelectioncampaign,wasn't 8 A. It'snotthewayI wouldcharacterizeit. I

9 it? 9 don'tthinkit istheway Icharacterizedit.

I0 A. My havebeen. I0 Q. Couldyouread-- letme readtoyou. Ouote,

ii Q. Now,thismemo,then,isabouta ii theremaybeallegationsthatecologyhasexpanded

12 campaign-relatedmeetingtobeheldinasyou 12 issuesinanunreasonablemanner,endquote._o did

13 understoodita governmentoffice,theCTEDoffice;is 13 youthinkthoseallegationsweregoingtobecoming

14 thatcorrect? 14 fromat thiscampaignmeetingina governmentoffice?

15 A. Thatwasmy assumption. 15 Didyouthinktheyweregoingto comefromecology?

16 Q. And inadditiontotalkingaboutthe 16 A. No. They'recomingfromtheport.

17 governor'sreelectioncampaign,theport,you 17 Q. Now,to yourknowledge--well,didyouget

18 understood,wasgoingtotalktothegovernorabout 18 toattendthismeeting?

19 movingthethirdrunwayalong.Isn'tthatwhatthis 19 A. No.

20 memoisabout? 20 Q. Do youknowifanyonefromecologyattended?

21 A. Thememospeaksforitself.I don'tknowif 21 A. I don'tknowwhoattendedthemeeting.

22 thosewordsapplynecessarilyornot. 22 Q. Doesecologyto yourknowledgeholdcampaign

23 Q. Well,theportwasn'tgoingtoaskthe 23 meetingsinecologyoffices?

24 governortoslowdownthethirdrunway401 24 _. _L_RCHIORO:Objection;relevance.

25 certification,wasit? 25 Q. (BY_. EGLICK)Unlesssheinstructsyounot
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i to answer,Mr. Hellwig,pleaseanswer. I Q. Myquestionwasdidyoucheckthatstatement

2 A. NotthatI'mawareof. 2 withTomLusterbeforeyouputitinthismemotothe

3 Q. Couldyoutakea lookon thesecondpageof 3 governor'schiefofstaff?

4 thisExhibit81? Do youseetheheadingthatsays 4 A. I don'trecalldoingthat.
5 CurrentStatusofEcology'sProjectReviewProcess? 5 Q. I mean,there'snoindicationonherethat

6 A. Yes. 6 thismemowascc'dto TomLuster,isthere?

7 Q. Couldyoureadthe-- it'sa parenthetical 7 A. No.

8 sentence.Couldyoureadthelastsentenceintothe 8 Q. OnethingIwascuriousaboutwiththismemo

9 recordof thatparagraph? 9 isthere'salsono indicationon itthatitwastobe

I0 A. Yes. "WehaveadvisedthePortofSeattle, i0 heldconfidentiallyandnotgiventotheport,is

ii providedourrequirementsaremet,thatthisproject ii there?

12 canbepermitted--we havesaidthatthetechnical 12 A. No.

13 issuesarenotascomplexas thoseassociatedwiththe 13 (DepositionExhibitNo.82wasmarkedfor

14 BattleMountainGoldproject." 14 identification.)

15 Q. Now,youusetheterm"we"inthatsentence. 15 Q. (BYHR.EGLICK)Showingyouwhat'sbeen

16 Bytheway,whenthismemowaswritten,TomLusterwas 16 markedasExhibit82 toyourdeposition.Wouldyou

17 stilltheecology401permitcoordinator,wasn'the? 17 takea lookatitandthentellme if youcanidentify
18 A. Yes. 18 it?

19 Q. DidyoucheckthatwithTomLusterbeforeyou 19 A. Yes.

20 wrotethatsentenceina memotothegovernor'schief 20 Q. Whatisit?

21 of staff,JoeDear,aboutthisupcomingcampaign 21 A. It'sane-mailfromSteveAlexandertome,

22 meeting? 22 JohnWietfeld,andDanCargillregardingfillcriteria

23 A. Thatwe inthatsentencewouldhaveapplied 23 forthethirdrunway.

24 to thetechnicalexpertsintheprogramandthenalso 24 Q. _d is itwhatyouwouldcallan e-mail

25 to the401coordinator. 25 thread;thatis,a backandforthamongvariouspeople,

87 88
i oneofthembeingyoualltheway? i asphaltas constructiondebrisisacceptableasfillas

2 A. Yes. 2 perthepolicy,endquote?

3 Q. Andthisissomethingthatyouwereinvolved 3 A. Yes.

4 ininthecourseofyourworkon the401certification, 4 Q. So whatwastheanswertothat?

5 Iguesstheworkonthe401certificationintheyear 5 A. Theanswertothatinthismemo?

6 2000? 6 Q. Yeah. Well,no,notinthismemo. Doyou

7 A. Yes. 7 knowwhatecology-- you'vebeenthepersoninvolvedin

8 Q. A_dwhoisRogerNye? 8 this.

9 A. RogerNyeis--he'sa technicalstaffperson 9 A. I don'tremembertheanswer.

i0 withthetoxicsclean-upprogram.I believehe'sa i0 Q. Soyoudon'tknowasyou'resittinghere

ii hydrogeologist, ii todaywhetherecologyallowedasphalttobeplacedas

12 Q. So isheanexpertinyourview? 12 fillinthethirdrunwayprojectarea;isthatcorrect?

13 A. Yes. 13 A. My bestrecollectionisthatitwouldnot

14 Q. ;mdwhoisSteveAlexander? 14 havebeenallowed.

15 A. SteveAle:canderisthesectionmanagerfor 15 Q. Isthata recollectionora hopefulguess,

16 thetoxicsclean-upprogramat thenorthwestregional 16 _. Hellwig?

17 office.Rogerworksoutofthenorthwestregionas 17 A. It'smy recollectionbasedonconversations,

18 well. 18 previousconversationswithstaffaboutacceptablefill

19 Q. Now,lookingdownat this--thefirste-mail 19 criteria.

20 inthethread,whichisfrom_. Nyetoyou. Doyou 20 Q. Isthereanydocumentationforthis

21 seethatone,February8,2000,2:56p.m.? 21 recollectionthatyou'venowoffered?
22 A. Yes. 22 A. I don'tknow.

23 Q. Doyouseethesentenceinthesecond 23 Q. WhatI waswonderingaboutiswhenI lookat

24 paragraphthatsays,quote,furthermore,thePortof 24 thise-mailthread,yourresponseto_. Nyecomesat
25 Seattleisaskingme forguidanceregardingwhether 25 5:32p.m.Doyouseethat?
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1 A. Yes. i asphaltconstructiondebrisasfill?

2 Q. _d whatI expectedto seeinthiswas 2 A. Wewerelookingat a waytohavecapacityto

3 somethingthatsaidabsolutelynot,no asphaltinthe 3 developcriteriaandpreventfillthatwould

4 fill. It'sa nobrainer.Youdidn'tsayanythinglike 4 contaminatewater,andif youlookatSteveAlexander
5 thatinyourresponse,didyou? 5 responsebacktomyselfandJohnandDan,it'scoherenu-_

6 A. Iwasreadingit. I'msorry.Wouldyousay 6 thatwayinsomuchashe'saskingthemtodiscuss

7 thatagain,please? 7 possiblemechanismswithme forsettingupa position

8 _. EGLICK:Wouldyoureadbackmyquestion, 8 fortheoffice,somethingalongthelinesof a prepaid

9 please? 9 positionsetup asa projectordevelopmentalposition

i0 (Thereporterreadbackasrequested.) i0 reportingtotheRD.

ii A. Theresponsehadto dowiththebroader ii Q. _solutelyI seewhereyou'repointingto,

12 contextofthewholesituation;thatis,howdo wecome 12 _. Hellwig,in termsof themanagementresponse,but

13 upwithadequateresourcestodevelopacceptablefill 13 my questioniswhereis theenvironmentalresponsein

14 criteriaandmonitorit ina waythatweprotectwater 14 youre-mail?

15 quality?Theresponseistocontextthatisn't 15 A. Theenvironmentalresponseisn'tinmy

16 necessarilyprovidedinthelowermessageabouthowdo 16 e-mail.

17 we dealwiththiscapacitywise,resourcewise? 17 Q. Now,youwerepointing,I think,to

18 Q. (BYMR.EGLICK)Itwasa managementissue 18 _. Alexander,whois thetoppartofthethread,in

19 responseworryingaboutmanagementissuesbutnota 19 termsof settingupa positionin theofficethatwould

20 responsethatdealtwiththeenvironmentalissue;isn't 20 reporttothe_. Is thatyou,regionaldirector?
21 thatcorrect? 21 A. That'scorrect.

22 A. No. 22 Q. _d wouldaddressthesequestionsoffill

23 Q. Canyoupointtoa portionofyourFebruary8 23 posedby theport;isthatcorrect?

24 response,whichis I thinkallofthreesentences,that 24 A. Thepositionasenvisionedhereas I

25 addressestheenvironmentalquestionraisedby usaof 25 understanditwouldbelongtothetoxicsclean-up

91 _'_

1 programandbeavailableto letmeknowwhatwasgoing 1 A. No.

2 onwithrespectto thedevelopmentof fillcriteriaand 2 Q. _d tellme something,becauseyou're

3 overseeingandmakingsureandassuringthatthe 3 obviouslyanexperton themanagementand

4 environmentalissuewouldbe addressedbythestaff 4 administrationat ecology.Whatisthetoxicsclean-up

5 thatwouldbe supportedby thisarrangement. 5 program?Whatdoesthatdo?

6 Q. Now,duringthetime,forexample,thatthis 6 A. Theclean-upprogramisresponsiblefor

7 e-mailwasexchanged,it'strue,isn'tit,thatthe 7 overseeingtheadministrationoftheModelToxics

8 portwasbringingfillontothesiteundertherubricI 8 ControlAct.

9 thinktheycalleditstockpiling;isn'tthatcorrect? 9 Q. _d that'stheactthatconcernsitselfwith

I0 A. Fillwascomingontothesite,andtherewas i0 contaminatedsoils;isthatnotcorrect?

II anarrangementoragreementforscreeningthefill ii A. Contaminatedsites,yes.

12 establishedbytheclean-upprogrampriortomycoming 12 Q. _d thesiteshavewhaton them?They're

13 ontothesceneasthemanagementleadfortherunway 13 contaminatedsites.What'sonthesitethat's

14 decision. 14 contaminated?Isn'titthesoils?

15 Q. Sothequestionsweren'tjustacademic, 15 A. Thesoilsprimarily.

16 becausetherewasactuallyfillcominginevenas this 16 Q. Sothosearethefolksinecologywhoarethe

17 e-_il threadwasbeingexchanged;isthatcorrect? 17 e:pertson thoseissuesof contaminatedsoils,aren't

18 A. That'smyunderstanding. 18 they?

19 Q. ;md,in fact,it'scontinuedup untilthe 19 A. Well,I wouldn'tsaythat'stheonlyprogram

20 present,hasn'tit,thisstockpilingso-called? 20 withintheagencywherewe haveexpertson contaminated

21 A. That'smy understanding. 21 soils,butthat'swherewe haveexpertslocatedtodeal

22 Q. Now,didyoueverprovidethebudgetoutof 22 withthoseissues.

23 theRD ortheofficethatyouhadresponsibilityforto 23 Q. _d thatistheirprimaryfocus,isn'tit?

24 setup a prepaidpositionsuchaswasdescribedinthis 24 A. Forsomeofthem,yes.

25 e-mailthread? 25 (DepositionExhibitNo.83wasmarkedfor
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1 identification.) 1 thememothatwe talkedaboutbefore?

2 Q. (BYHR.EGLICE)Showingyouwhat'sbeen 2 A. Yes.

3 markedasExhibit83toyourdeposition.Wouldyou 3 Q. Now,in doingthat,inthistransmittal,you

4 takea lookat itandtellme ifyoucanidentifyit? 4 somethinginterestingat leasttome. Ifyoulook
said

5 A. I'lltakea momenttolookat it. 5 attheparagraphthatstarts,"Thisisan

6 Q. Sure. 6 administrativeproblem."Do youseethatparagraph?

7 A. Okay. 7 A. Yes,I do.

8 Q. Haveyouhada chanceto lookat it? 8 Q. _d thenyouseethesentencethatgoes,

9 A. (Noddinghead). 9 quote,we can'tcertifyCZMconsistencywithoutthe401

i0 Q. Canyouidentifythis? I0 andviceversa?Doyouseethat?

ii A. Well,it'sane-mailfrommyselftoTom Ii A. Yes.

12 Lusterandseveralotheragencystaff,managers, 12 Q. Whatdoesthatmean?

13 technicalstaff,andit'sregardingor it'sa stringof 13 A. Well,itmeansthatwe can'tagreewiththe

14 e-mailwhereI forwardedonto thesefolksmessages 14 determinationof coastalzonemanagementconsistency

15 withattachmentsI'vesenttoJoeDearregardingthe 15 madeby a projectproponentifpartofthatconsistency

16 meetingthatwasbeingsetupforMay16inwhichJoe 16 iscontingentupona decisionon a 401certification,

17 wasto attend. 17 andit'sa situationwhereinintheregulationsthe

18 There'sa --itindicatesthatI senta 18 timeframefortheCZMissixmonthsandexpiresbefore

19 messagetoJoewiththeattachment,thenI senthima 19 thetimeframedoesformakinga 401decision,whichis

20 follow-upmessagewithanaddendumor someother 20 oneyear,andsoifwe havenotmadea decisionon the

21 informationaboutassumptionswe weremaking,andthen 21 401withinthesix-monthtimeframebeforetheCZM

22 Ipassedallof thisalongto staffwithintheagencyI 22 expires,thenit'snecessaryfora proponentto
23 assumedtobe interestedin. 23 withdrawandthenresubmittheCZMconsistency

24 Q. SoI kindofhelpedyououthere. Youdid 24 determinationpaperwork.

25 actuallysharethiswiththeseotherfolks,didn'tyou, 25 Q. Canyouhavea CZMconsistencydetermination

95 96
1 forthePortofSeattlethirdrunwayprojectinthe 1 Q. Sure.
2 absenceofa 401certification? 2 A. Yes. I'mfamiliarwiththis.

3 A. Ifwe issuea 401certification,that'sone 3 Q. Whydon'tyoutellus --thisisane-mail

4 of thethingsthat-- that'soneof theinstruments 4 yousenttoTomFitzsimmons,right?

5 requiredfortheconsistencydetermination. 5 A. Yes,it is.

6 Q. So ifthereisnolegaleffective401 6 Q. Dated?

7 certification,what'syourunderstandingofwhether 7 A. May19,2000. It'sregardingthethird

8 therecanbe a CZMconsistencydetermination? 8 runway.

9 _. F_RCHIC.RO:Objection;callsfora legal 9 Q. _d it'sa follow-up,isn'tit,to that

I0 conclusion, i0 previousmemoyousentonthegovernor'smeeting,isn't

ii Q. (BYHR.EGLICE)Goahead.Youcananswer, ii it,withtheport?

12 _. Hellwig,yourunderstandingbasedon yourposition 12 A. I don'tknowifit'sa directfollow-upor

13 as-- 13 not. I expecttherewere-- let'ssee. ThisisMay

14 A. My understandingwouldbethatifa 401were 14 19. Theremayhavebeenanothermessageinbetween.
15 overturnedthatthatwouldcreatean issuewiththeCZM 15 Letme see. But--

16 consistencydetermination. 16 Q. Let'slookat--

17 Q. _d that'sbecauseyouhavetohavean 17 A. Letme readit.

18 effective401certificationtosupporta CZM 18 Q. Go ahead.I thoughtyouhad.

19 consistencydetermination? 19 A. I ski_edit. I'mfamiliarwiththe

20 A. That'smy understanding. 20 document.Itgiveshimmoreinformationonthestatus

21 (DepositionExhibitNo.84was_arkedfor 21 ofthedecision-makingprocessandhowI'mgoingtogo

22 identification.) 22 aboutkeepinghiminformedwithregardto keyissues.

23 Q. (BYHR.EGLICK)Lookingatwhat'sbeenmarked 23 Q. Lookingatthefirstparagraph.Itsays,24 asExhibit84 toyourdeposition.Canyouidentifyit? 24 quote,Tom,theJuly'00--I guessthat's2000. Is

25 A. I'lltakea moment,please. 25 thatwhatthatwouldbe?
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1 A. That'scorrect. 1 A. Letme clarify.My assumptionisthatit

2 Q. -- decisionmakingtimeframeisgoingto be 2 wouldhavebeencommunicatedto thegovernor'schiefof

3 tightforus,butwe'llgiveitourbestshot,end 3 staff.

4 quote.WhatJulydecision-making areyou a headingon
timeframe 4 O. Now,I notice thise-mailthat

5 referringto? 5 says"makinga commitmenttoplace-holdtimethrough

6 A. Well,thatwouldhavebeenforthe401and 6 July'00forregularlyscheduledinternalmeetingsand

7 forCZMconsistency. 7 meetingswithPortof Seattlestaff."Thatmeansput

8 Q. Inotherwords,someonehadestablisheda 8 itonyourcalendar?Is thatwhatthatmeans?

9 timeframethatyouweregoingtomakea decisionin 9 A. Well,itwouldmeaneitherput itontheir

10 July2000? i0 calendarorbepreparedto arrangetimeto getiton a

ii A. ThewayitworkedwasI wouldpullstaff ii calendar;inotherwords,makeita highpriority.

12 together,askwhatwouldbeneededinorderforus to 12 Q. AndthenI'mlookingunder"developinga

13 makea decision.Iwouldaskthemtoestimatehowmuch 13 definitivelistof issuesfortheproposedrunway."Do

14 timethatwouldtakeandthenbasedon those 14 youseethat?

15 discussionsandthoseestimateswouldprojectout 15 A. Yes.

16 possibletimelinesfora decisionbutalwaysmakeit 16 Q. There'sa commitmentinthere,isn'tit,to

17 clearthatdecisionswouldbe contingentuponus 17 makeweeklyreportsto thedirectoronthestatusof

18 receivingadequateinformationfromtheportandhaving 18 thethirdrunwayapplication?Seethat?
19 timetoreviewit. 19 A. Yes.

20 Q. SowasthisJulytimeframecommunicatedto 20 Q. _d thenyousayyou'llusethelist,quote,

21 thegovernor? 21 asa tooltohelpmanagestafftime. Doyouseethat

22 A. Idon'tknow. It'spossible.It'smy 22 quote?

23 assumptionthatitwas. 23 A. Yes.

24 Q. Thegovernorinturn,yourassumptionis, 24 Q. _d then,quote,forissuesthatare

25 communicatedittotheport? 25 resolved,staffwillbe directedtobegindrafting401

99 "'"1 language,endquote. 1 designatedas resolved,weren'tthere?

2 A. Yes. 2 A. Wehada table,andI can'trememberifit

3 Q. Whatdoesthatmean? 3 wasgettingindicatedresolvedor not,butI thinkit

4 A. My bestrecollectionisthatwe assumedit 4 mayhave,anditmeantresolvedforpurposesof our

5 wouldbe helpfultodevelopdraftlanguagefora 401 5 internaldiscussionsandbeingabletomoveonto

6 thatwouldhelpusdiscussanddebatepertinentissues. 6 additionalissues.Itdidnotmeanresolvedinthe

7 Q. Well,inotherwords,ifan issuewas 7 sensethatwe hadreasonableassurancefora 401. It

8 resolved,youwoulddraftlanguagetodiscussand 8 meantthatwe couldmoveforwardto thenextissue.

9 debatewhetheritwasresolved?Isthatwhatyou're 9 Q. So resolvedandmovingforwardarenotthe

I0 testifyingto? I0 sameasresolvedforpurposesof401. Isthatyour

ii A. No. I thinkI canbe clearerthanthat. I ii testimony?

12 thinkthatweweredevelopingdraftlanguagethatwe 12 A. Yes.

13 wouldthengobackandlookat,andbasedonadditional 13 Q. So ifit'snotresolvedforpurposesof 401

14 informationwemightreceivebasedondiscussions, 14 andit'snotresolvedforpurposesofmovingforward,

15 continuingdiscussionswewouldhave,thatlanguagemay 15 wasitresolvedforpurposesofdiscussionwiththe

16 ormaynotbeuseful.My recollectionisthatshortly 16 port?

17 afterdiscussingthisapproachweabandonedit. Wedid 17 A. MaybeI misunderstoodyou. Itwasresolved

18 notstaywithit. 18 forpurposesofmovingforward--maybeImisunderstood

19 Q. Soyoudidn'tgowithin thefutureorinthe 19 you--inworkingthroughtheissuesinternallyand

20 futurepast_y 19,2000,a systeminwhichyou 20 e::ternallywiththeportbutnotnecessarilyresolved

21 designatedsomeissuesas resolvedandsomeissuesas 21 forpurposesofthe401.

22 unresolved? 22 Q. So thePortofSeattle,it'syourtestimony,

23 A. No. We attemptedtodo that,butwhatwedid 23 knewthatwhenyoutoldtheman issuewasresolved,•

24 notdo isdraft401language. 24 thatdidn'tnecessarilymeanthatyouwouldn'tgoba

25 Q. Butthereweresomeissuesthatwere 25 laterandsayitwasn'tresolvedforpurposesofthe
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1 401;isthatcorrect? i Q. _d that'swhatyourexpertisereallyis in,

2 A. I can'tspeakfortheport,butI thinkwe 2 isn'tit,isinmanagement?

3 triedtomakeitclearthatitwaspossibleaswe 3 A. My expertiseisinmanagingtheprocess,

4 workedthroughissuesthatadditionalissuescould 4 pullingthepeopletogether,ensuringadequate

5 emergeorthatthroughpubliccome,antorinputissues 5 resourcesaredevotedtotheprocesssothatwe could

6 mightcometoourattentionthatwouldneedtobe 6 workthroughissuesandultimatelyreacha decision.

7 addressed. 7 Q. Now,diditcomeaboutatsomepointthatthe

8 Q. Wasn'toneof theconcernsasyouputit 8 porthadtowithdrawthe401certificationrequestthat

9 earlier-- youusedthattermearlier--thattheport 9 ithadhadpendingover,forexample,thesummerof

i0 hadthatissuesthatithadthoughtwereresolved i0 2000?

ii ecologydidnotagreewereresolved? ii A. Yes.

12 A. My recollectionis thattheportwouldbecome 12 Q. _d thatwithdrawalcameaboutbecause
13 concernedaboutissuesthatwouldariseorresultfrom 13 ecology--pleasecorrectme ifI'mwrong--toldthe

14 ourcontinuinganalysisbecausetheywerecomplexand 14 portifyoudon'twithdrawit,we'regoingtohaveto
15 difficult. 15 denyit?

16 Q. A_dwasn'tthissuggestedwayofproceeding 16 A. Yes.

17 thatwe'retalkingabouthereanefforttomollifythat 17 Q. A_dwastherea climacticmeetingatwhich

18 concernbystatingthatsomeissueswouldbe labeledas 18 thatwas-- you'resmiling,soI mustbe ontheright

19 resolvedinthecourseoftheprocess? 19 track.EitherthatorI'mwayoff. Wastherea

20 A. Itwasanefforttomanagetheprocess, 20 climacticmeetingatwhichthatcametoa headwiththe

21 documenttheprocessina waythatwouldhelpusmove 21 Portof Seattle?

22 forward. 22 A. I don'tknowifI'ddescribeitasa

23 Q. Soitwasemanagementtoolforthe401 23 climacticmeeting,butwe hada meetingbecausethe

24 decision;isthatcorrect? 24 timeframe-- thelegaltimeframethatwehador

25 A. Essentially. 25 amountoftimewehadtomakea decisionwasgoingto

103 104
i end,andIthinkthatthereneededtobesomeclear 1 didyouhappento endup downattheapplicant's

2 communicationaroundwhatthestatusofthe 2 office?Wasn'titdownon --isthatonWesternor

3 decision-makingprocesswaswithregardtowhetheror 3 Alaskaorsomethinglikethat?

4 notwehadreasonableassuranceandwecouldapprove 4 A. Downat Pier69or63.

5 the401. 5 Q. HereinSeattle?

6 Q. Whenwasthemeeting? 6 A. Yes.

7 A. I don'thaveexactdatesforyou,butI'm 7 Q. Sohowdidyouhappentoendup there?

8 sureyoucanproducee documentthatwillhaveanexact 8 A. Centralizedlocation.

9 dateonit. 9 Q. Centraltowhat?

i0 Q. ItwasSepte_er2000,wasn'tit,justa day i0 A. Totheportstaff,ecology.It'snotreal

ii ortwobeforethedeadline? ii centralforthedirector,buthe cameup.

12 A. ItwasinSepte_erof 2000,that'scorrect. 12 Q. Thedirectoractuallycametothemeeting

13 Q. Wherewasthemeeting? 13 fromLacey?

14 A. PortofSeattle. 14 A. That'smyrecollection.

15 Q. Now,isit trueforthisthatMicDinsmore 15 Q. Now,wereyouthere?

16 actuallyhadtoflyinfromwasitHawaiiorScotland 16 A. Iwasat a meetinginSeptemberwherewe

17 orIrelandorouterHebridesorsomethinglikethat? 17 informedtheport. Iwasthere.Thedirectorwas

18 A. It'smyunderstandinghewasona tripin 18 there.

19 Europeandheneededtocomebackforthisamongother 19 Q. _d wasanyoneelsefromecologythere?

20 things. 20 A. I believeKevinFitzpatrickwasthere.

21 Q. _d soecologyfolksweresummonedto 21 Q. ;myoneelsefromecology?

22 Dinsmore'sofficeatthePortof Seattle? 22 A. EricStockdalemayhavebeen,butI don't

23 A. I wouldn'tsaywe weresummoned. 23 recallspecifically.

24 Q. Well,howdidyouhappentoendupthere 24 Q. Andwhowastherefortheport?

25 ratherthanLaceyor yourofficeoutinBellevue?How 25 A. MicDinsmore,Sine_rie Lindsey.I believe
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I ElizabethLeavittwasthereandMichaelCheyne.There 1 meetingsat theportofficethatTomwasexcludedfrom?

2 wereotherindividualsthere.I'mnotrecalling. 2 A. Therewereothermeetingswiththeportwhere

3 Q. WasTomLusterthere? 3 a lotofecologystaffdidn'tattend.Itwas--

4 A. Idon'tbelievehe was. 4 Q. Howmany401coordinatorsdoesthestatewide
5 Q. Now,he'sthe401coordinator,isn'the? 5 DepartmentofEcologyhave?

6 A. That'scorrect. 6 A. I don'thavetheexactnumber.Wehave--we

7 Q. Anduntilhe wasremovedfromthisthing,he 7 regionalizedthefunction,sowe hada 401coordinator

8 wasatallthecriticalmeetings,wasn'the? 8 intheregion,andbeforewe regionalizedthefunction,

9 A. Therehadbeenothermeetingswiththeport 9 therunwayprojectwasbeingdealtwithbyTomLuster

I0 wherehewasn'tpresent. I0 outofLacey,outofheadquarters.Whenwe

ii Q. Well,I thinkwhatI askedyouwashewasat ii regionalizedthefunction,we didn'tregionalizethat

12 allthecriticalmeetings,wasn'the? 12 specificpermit,so I believewehadtwo,three,four,

13 A. No. 13 or fivecoordinatorsstatewide.

14 Q. Canyounameanothermeetingthattookplace 14 Q. Statewide401coordinators?

15 withthelevelof importanceofa meetingwhereyou're 15 A. I believewe hadoneat thetimecovering

16 goingtotelltheporttheydon'thavereasonable 16 easternWashington,oneatthesouthwestregion,oneat

17 assurancewherethe401coordinatorfromecologydidn't 17 thenorthwestregion,andoneor twoatheadquarters.

18 attend? 18 Q. TomL_ster'swrit,though,rantothewhole

19 A. Myunderstandingwasyouaskediftherewere 19 state,didn'the?

20 othercriticalmeetings,andIhadreferredto other 20 A. Yeah. Tomwasthesenior401staffperson,

21 meetingswiththeportexecutivemnagement-- I didn't 21 andhe had--

22 sayexecutivemanagement,butotherhighlevelmeetings 22 Q. Inthewholestate;isn'tthatcorrect?

23 attheportheadquartersofficeswherehewasnot 23 A. Yes.

24 presentthatI consideredto becritical. 24 Q. Andhe wasalsothepersonassignedtobethe

25 Q. Okay. Soyou'retellingme therewereother 25 coordinatoron therunwayapplication;isthatcorrect?

107

1 A. Yes. At thattimehewas. i A. Hisnamemayhavecomeup.

2 Q. SohowdidithappenthatTomdidn'tgetto 2 Q. Andwhatresult?

3 gotothismeetingbut,forexample,EevinFitzpatrick 3 A. Well,obviouslywe decidedwhoshouldcome.

4 did? 4 ItwasTomFitzsimmons,myself,EevinFitzpatrick.I

5 A. Tomhaddonehisjob,andat thatpoint,what 5 thinkEricStockdalewasthere.I can'trememberfor

6 wasdrivingourpositionwasthetechnicalsubstantive 6 sure. Wedecidedthat'swhowe neededtobe atthat

7 concernsthatEevinFitzpatrick,sectionmanagerfor 7 meeting.Tomhadbeenatpreviousmeetingsandhelped

8 thewaterqualityprogram,whereitwasmore 8 us arriveatthepositionwe wereat. Hedidhisjob.

9 appropriateforhimtorepresentthoseconcerns,the 9 Q. WasthereanyconversationaboutTomLuster

i0 stormwatermanagementplan. I0 atthemeetingwiththeportinSeptember?

ii Q. WhomadethedecisionnottobringTomLuster ii A. NotthatI recall.

12 tothemeeting? 12 Q. Werethereanyagreementsmadewiththeport,

13 _. MIRCHIORO:Objection;lackof 13 commitments,undertakingswiththeportat thatmeeting

14 foundation. 14 inSeptember?

15 A. I'mnotrecallingitwasan overtdecisionto 15 A. Yes.

16 excludeanybody.Myrecollectioniswetalkedabout 16 Q. Andweretheyallreducedtowriting?

17 whoshouldcome,andwe -- 17 A. I believethatwedidcomeupwitha document

18 Q. (BY_. EGLICE)Whoiswe? 18 summarizingvariouscommitments.

19 A. TomFitzsimmonsandI. 19 Q. I askedwhetheralloftheagreements,

20 Q. Thedirector? 20 undertakings,commitmentswerereducedtowriting,so

21 A. Thedirector. 21 that'sthequestionI'dlikeyoutofocuson,please.

22 Q. DidTomLuster'snamecomeup inthe 22 A. I don'tremember.

23 conversationas towhoshouldcomeor didnoonethink 23 Q. Soyoucan'trecallwhetherthereweresome

24 thatthesenior401coordinatorinthewholestate 24 agreements,undertakings,commitmentsthatwerered%

25 shouldgoto sucha meeting? 25 butwerenotputinthedocumentyousayyoucameup
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1 with? 1 Q. Now,isM_.Dear-- let'stakea lookhereat

2 A. Forexample,I don'trecallifthedocument 2 TomLuster'scredentials.Thisisfromhis

3 thatisvagueinmymindreferredto thecommitmentwe 3 declaration.TomLusterhas,wouldyouagree,a

4 madetoaddingstructuretothepermitreviewprocess 4 Mastersof Sciencedegreeinresourcegeographyfrom
5 tohelpusmakeourdecision.I don'trecallasan 5 OregonStateUniversity?

6 examplewhetheror notthatwasinthatdocument. 6 A. I lookedthroughthat,andI seemtorecall

7 Q. Now,didthegovernororthegovernor's 7 seeingthat.

8 officehaveanyinvolvementinanythinghavingto do 8 Q. Now,what'sM_.Deer'scredentialsalong

9 withthatmeetingat theport'soffice? 9 thoselines?Doeshehaveany?

I0 A. JoeDearwasatthatmeeting.Tomybest i0 A. I don'tknow.

ii recollection,hewasthere, ii Q. Doeshe havea BachelorofSciencein

12 Q. Andhe wastherebecauseofhistechnical 12 anythingthatyouknowof?

13 expertiseonwhataspectofthe401application? 13 A. I don'tknow.

14 A. Hewastherebecausetherewasinterestat 14 Q. Ishe amemberoftheSocietyofWetland

15 hislevelinthestatusofthedecision-makingprocess. 15 ScientistslikeTomLusteris?

16 Q. WhatlevelisJoeDearat? 16 A. I don'tthinkso.

17 A. Chiefof stafftothegovernoratthetime. 17 Q. Sowhatdidhe contributetothismeeting

18 Q. Haveyoueverbeeninvolvedina 401decision 18 whereyousayyoureallyneededyourtechnicalexperts

19 beforewherethegovernor'schiefof staffhasattended 19 there?

20 ameetingwithanapplicant? 20 A. I seemtorecallthatI saidweneededour

21 A. No. 21 technicalexpertstheretotalkaboutthewaterquality

22 Q. Infact,inthiscase,thegovernor'schief 22 issues,thestormwaterissues.

23 ofstaffattendedmorethanonemeetingwiththe 23 Q. WhatdidyouneedJoeDeartherefor?

24 applicant;isn'tthatright? 24 A. JoeDearismy bonn'sboss. Hewantedtobe
25 A. That'scorrect. 25 there.

111 112
1 Q. Howdoyouknowhewantedtobe there? 1 (Recesstaken.)

2 A. It'smy understanding. 2 Q. (BY_. EGLICK)Mr.Hellwig,doyourecall

3 Q. Inotherwords,someonetoldyouJoeDearis 3 whetheranyotherwritten--unwrittencommitments

4 goingto thismeeting? 4 otherthantheoneyoumentionedweremadeat that

5 A. That'smyunderstanding. 5 September2000I guesswhatI calledtheclimactic

6 Q. OrwasitthatJoeDeartoldyouguys,You're 6 meetingatthePortofSeattle?You'resmilingagain.

7 goingto thismeetingatthePortofSeattle? 7 A. Justat yourcharacterization.

8 A. Idon'trecallwhatinteractionsdrovethat 8 Q. Wasitananticlimaxforyou?

9 meeting,whotalkedtowhomto drivethemeeting.I 9 A. Pardonme?

10 don'trecallthat. i0 Q. Wasitananticlima._.:foryou?

ii Q. Well,doyourecallevercallingup theport Ii A. No. I justknewtheprocesswasgoingto

12 andsaying,We'dsureliketocomeoverto youroffice 12 continue.No. Withoutseeingthedocumentandnot

13 downat theWorldTradeCenterandhavea meetingwith 13 recallingwhatwasin itandwhatwasn't--and

14 youandbringJoeDearalong? 14 obviouslyI'mnotrememberingeverythingI putinto

15 A. Idon'tunderstandthequestion. 15 documentsorI wouldhaverememberedthatI saidthere

16 Q. DidyourequestthemeetingatthePortof 16 wassubstantialpressureatonepointonthisproject.

17 SeattleofficeswithJoeDearinattendance? 17 Q. Now,whenyousayputinthedocument,you're

18 A. Idon'trecallifitwasJoeDearwhoasked 18 talkingaboutwhatdocument?

19 tohaveitorganized,TomFitzsimmons,orif Imadethe 19 A. I'mtalkingabout--I'mrecallinga document

20 recommendation.ItmayhavecomefromTomFitzsimmons. 20 --andI'mrecallingthatwe discloseditaswellat

21 ItmayhavecomefromJoeDear. 21 somepoint--wherewesu_rized fromthatmeetingwe

22 Q. WhenisthefirsttimeyoumetJoeDear? 22 hadinSeptember2000someofourrespective

23 A. Inperson?I talkedwithhimonthephone, 23 commitmentsrelatingtomakinga 401decision,andI

24 tradedmessageswithhimpreviously.I firstmethim 24 seemto recall,forexample,inthatdocumenta

25 inpersonat Portof Seattleoffices. 25 commitmentto iftheportcouldprovideusadequate
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i informationwithenoughtimeforusto reviewitthata I A. I didn'treviewwaterrightapplicationsfor

2 decisionwaspossiblewithina six-monthtimeframe. 2 purposesofwritinga reportofexam,whichwouldbe a

3 I rememberus beinguncomfortabledoingthat, 3 reco_endationasto anapprovalora denialfora

4 butI rememberus sayingthatifwereceivedthe 4 supervisortosignoffon. I wouldhavebeenthe

5 informationontimeanditwasadequateanditmetour 5 managerwhowouldseethatinformation,seethe

6 requirementsthatwemightbe abletomakea decision. 6 application,seethereportof examaftera staff

7 We triedto beclearinthatmemowithregardto -- 7 personwouldhavedonetheworkaroundmakinga

8 actually,oneofourcommitmentswastobe asclearas 8 recommendationfora decision.

9 possiblewhatwouldbe requiredforan approval. 9 Q. Andareyoubasedon someparticulartraining

I0 Q. DidyouevertellthePortof Seattlethatit i0 thatyou'vehadanexpertinwaterrights?

Ii wouldn'tneedtogeta waterrightinconnectionwith ii A. I hadcontinuousdailytrainingfromthe

12 addressingin-streamflowneedsfortheproject? 12 technicalexpertsinthatprogram,thehydrogeologists,

13 A. Yes. 13 overandoveragainonhydrologyandhydrogeologyand

14 Q. Tellmeaboutwaterrightsin thenorthwest 14 howundercertaincircu_tancesbaseflowscouldbe

15 regionaloffice.Whoisthathandledby? 15 affectedbywithdrawalof groundwater,forexample,so

16 A. ThesectionmanagerisDanSwanson. 16 I hadextensiveongoingtrainingfromtechnicalexperts

17 Q. Andthat'sa sectionyouneverworkedin;is 17 withlotsoftrainingandeducation.

18 thatright? 18 Q. So,inotherwords,you'resayingthatyou

19 A. Imanagedthatsectionfora while,fora 19 learnedhowtobea hydrogeologistbywatchingother

20 time. 20 peopledo it?

21 Q. ThequestionI'maskingisdidyouworkin 21 MS.MARCHIORO:Objection;mischaracterizes

22 thesection? 22 thetestimonyofthewitness.

23 A. I don'tunderstandthedifference. 23 A. I'mnotsayingthat.

24 Q. Well,wereyoueversomeonewhoreviewed 24 Q. (BYMR.EGLICK)You'renota hydrogeologist,

25 waterrightapplications? 25 areyou?

115
1 A. No. 1 O. Andcanyoutellmewhohe is?

2 Q. Andyou'renota lawyereither,areyou? 2 A. He'sa staffpersonwiththetoxicsclean-up

3 A. No. 3 programworkingoutoftheLaceyoffice.

4 (Hr.Witekjoinedtheproceedings.) 4 O. Ishe anexpertwithregardto soils

5 Q. Sootherthanthisdescriptionthatyou've 5 contamination?

6 givenof informationorexpertiseacquisitionthat 6 A. I don'tknowwithanyspecificitywhathis

7 you'veoffered,istheresomeformaltrainingyou've 7 expertiseis. He isanexpertwithinthatprogram,and

8 hadinwaterrights? 8 I wouldassumethathehasexpertiserelatedto
9 A. No. 9 contaminatedsoils.

i0 Q. DoyouknowwhoRachaelPaschalOsbornis? I0 Q. Ifyouweremanaginga programandyouhad

ii A. Yes. ii somebodyinthereworkinginitas anexpertinthat

12 Q. Isshean expertinwaterrights? 12 capacity,youwouldn'tletthemworkthereunlessthey

13 A. My understandingis thatshe'sa legalexpert 13 wereanexpert,wouldyou?

14 onwaterrights. 14 A. No.

15 Q. Whataboutyourcounsel,JoanMarchioro? 15 Q. So youhavenoreasontobelievehe'snotan

16 A. She'sa legalexpertoneverythingwe do. 16 expert,do you?

17 Q. I guessfromJoan'spointofviewthatwas 17 A. No.

18 therightanswer,right? 18 Q. Do youknowwhoChungYeais?

19 MS._L_RCHIORO:No. Completelywrongfrommy 19 A. Yes.

20 pointofview. 20 Q. Now,wheredoeshe work?

21 HR.EGLICK:I guesswe'llgiveyou,Joan,a 21 A. Presentlywithtoxicsclean-upprogramin

22 chancetoanswerityourselflater. 22 Lacey,priortothatwiththewaterqualityprogram,as

23 MS.MARCHIORO:Youmay;youmaynot. 23 anengineerwiththewaterqualityprograminBellev'

24 Q. (BYMR.EGLICK)Do youknowwhoPetetactis? 24 Q. AndnevinFitzpatrick,whydon'tyoujust
25 A. Yes. 25 remindus fortherecordwhohe isandwhereheworks.
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i A. He issectionmnagerforthewaterquality i Q. Well,weren'tsomeoftheconcernsabout

2 programintheBellevue--outofBellevue,northwest 2 regardlessofwhetherthecriteriawerebasedonMTCA

3 region. 3 ornotthatthecriteriadidnotprovideprotection

4 Q. Now,whenyouwereputtingtogetherthis401 4 necessarytomeetwaterqualitystandards?
5 certification,boththeAugustoneandSeptemberone, 5 A. I'mnotfamiliarwiththeconcernsthat

6 youweretryingto figureoutwhattodoaboutfill 6 you'rereferringto.

7 criteria.YouknowwhatImeanwhenI referto fill 7 (DepositionExhibitNo.85wasmarkedfor

8 criteria? 8 identification.)

9 A. Acceptablefillcriteria.Yes. 9 Q. (BYMR.EGLICK)Lookingatwhat'sbeenmarked

i0 Q. Wereyouawarethatthecriteriathatwere i0 as Exhibit85toyourdeposition.Canyouidentifyit?

ii beingproposedforadoptionby ecologywereonesthat ii A. Well,thisisane-mailfromme toTomLuster

12 PeteFacthadcautionedwouldnotdo thejobinsome 12 andJoanMarchioro.Attachedto itisane-mailfrom

13 respectsintermsofprotectionoftheenvironment? 13 ChungYeatome,andbelowthestringhasane-mail

14 MR.REAVIS:Objectiontothe 14 fromme to KevinFitzpatrickandChungYea,andthat's
15 characterizationoftheevidence. 15 attachedtoonefrom_dreaGrad--

16 Q. (BYMR.EGLICE)Go aheadandanswer. 16 Q. Ofmy office;isthatright?

17 A. My understandingwasthatwithinthatprogram 17 A. Yes.

18 thereweresomemixedviewswithrespecttothe 18 Q. I won'tmakeyouidentifyher.

19 appropriatenessofapplyingthecriteriatothis 19 A. Referringto --oh,itwasfrom_dreatome.

20 project,andmyunderstandingwassomeoftheconcern 20 Thesubjectwasuseofcontaminatedfill,anditrefers

21 hadtodowith_CA itselfandwhetherornotwewere 21 to anattachmentfromPeterEglick,yourself,onbehalf

22 improperlyinvokingMTCA,whichwewerenot,andthat 22 of theACC.

23 someoftheconcernrelatedtothecriteriawentaway 23 Q. Now,canyoulookat thetopof thise-mail

24 whenweclarifiedthatforpurposesofthisprojectwe 24 thread?You'vegotamessagefromChungYeatoyou

25 werenotinvoking_CA. 25 datedSeptember6,2000. Doyouseethat?
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1 A. Yes. 1 Q. Well,youcanhavechlorinateddrinking

2 Q. He says,quote,inanycase,theMethodA 2 water,can'tyou?

3 soilcleanuplevelsare,quote,basedonprotectionof 3 A. Yes.

4 groundwaterfordrinkingwateruse,endquote. 4 Q. Butstatewaterqualitystandardsaren't

5 A. I seethat. 5 goingtoallowyouto havea wholebunchofchlorinein

6 Q. Whatdoesthatmeantoyou? 6 classdoubleA waters,arethey?

7 A. I'mlookingat it. Well,thatthesoilwould 7 A. I'mnotanexpert.I'dgotalktothewater

8 havetobecleanenoughtoprotectwatertohighenough 8 qualityprogramaboutthat.

9 standardsthatitcouldbe usedfordrinkingpurposes. 9 O. So youdon'tknow?

i0 Q. Okay. Now,do youseethenextsentencein i0 A. It'smy understandingtherecanbe a concern

ii ChumsTea'se-mail,quote,formanybutnotallofthe ii withchlorination.

12 contaminantsinMethodA table,theNationalPrimary 12 (DepositionExhibitNo.86wasmarkedfor

13 DrinkingWaterStandardsarelowerthanthewater 13 identification.)

14 qualitystandardsforsurfacewaters,endquote?Do 14 Q. (BYMR.EGLICK)Lookingatwhat'sbeenmarked

15 youseethat? 15 asExhibit86toyourdeposition.Canyouidentifyit?

16 A. Yes. 16 A. It'sane-mailfromTomLustertomeprinted
17 Q. Whatdoesthatmeantoyou? 17 offofhismachine,itlookslike.Attachedtoitis

18 A. That'snotcleartome. That'snotclearto 18 ane-mailfrom_mdyMcMillantotheshorelinesand

19 me iflowermeansmoreprotectiveor lessprotective. 19 environmentalassistanceprogramintheregionsandat

20 O. Well,didyousendChums Yeabackan e-mail 20 headquartersandPadillaBay,itlookslike,Lessons

21 sayingI'vegota questionaboutthat? 21 LearnedFromBigProjects- theofficialversion,High.

22 A. I rememberhavingliveconversationswith 22 Q. _d thenwhat'sattachedanddoyourecognize

23 him,butI don'trememberorsee,at leastnotattached 23 it?24 here,ane-mailbacktohim. I seeane-mailfromme 24 A. Attachedto itisa document,LessonsLearned

25 toTomLusterandJoan_rchioro. 25 FromBigProjects,RecommendationsfortheSEAProgram.
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1 Thisissomethingthatstaffwereaskedtoputtogether 1 A. Well,my interpretationwouldbe thatyou

2 withrespecttohowecologyapproachesbigprojectsand 2 havea processsetup whereindividualsarekeeping

3 whataresomeofthelessonswe'velearnedovertime. 3 eachotherinformedupanddowna hierarchicalchain

4 Q. Andthiswasputtogetherintheaftermath, 4 andwithinperhapsa groupof technicalpeersand

5 wasn'tit,of BattleMountainGold? 5 somebodywoulddecidethattheywouldgoaroundand

6 A. I believeso. 6 establisha process-- theywouldstepoutsideofa

7 Q. AndwhathappenedinBattleMountainGold, 7 processthathasbeenestablishedandagreedtofor

8 wasn'tit,isthatecologywentaheadandapprovedthe 8 solvinga problem,reachinga decision,orwhatever,

9 401andthenwasreversedby thePCHB;isn'tthat 9 goesaroundittotryto influenceanoutcomewithout

I0 correct? 10 thebenefitor theuseof thatprocessthat'sbeenset

ii A. That'swhatI recall. II up.

12 Q. AndTomLusterhadopposedapprovalof the 12 Q. Soit'skindof an endaround,I guessyou'd

13 401,hadn'the? 13 callit,maybenotanendrunbutan endaround?

14 A. That'salsomy recollection. 14 A. That'smy interpretation.

15 Q. _d intheaftermathofBattleMountainGold, 15 Q. Isthatcorrect?

16 thequestionthatthismemowasaddressingishowdowe 16 A. That'smy interpretation,yes.

17 makesurethatwe don'tmakethesamemistakesagain; 17 Q. Anditcanmeangoinguptheladderof

18 isthatcorrect? 18 commandoutof linesotospeakandtryingto fix

19 A. Well,it'sreco_endationson thingsthatwe 19 thingsata higherlevel,can'tit?

20 shouldthinkaboutwhenwe'reapproachinga major 20 A. Itcanmeanthator itcanmean--itcanbe

21 projectsowecanendup_mkinga defensibledecision 21 doneata stafflevelas welltotrytoinfluenceother

22 thatprotectstheenvironment. 22 staff--

23 Q. What'syourunderstandingoftheexpression 23 Q. Sowe'vegot--

24 "endrun,"_. Hellwig?If I'mmakinganendrun 24 A. -- toultimatelygetto a higherlevel.

25 aroundstaff,whatamI doing? 25 Q. Highermanagement?

1231 A. Uh-huh. 1 aremakingrequestsordemandsthatapplicantsfind

2 Q. Sothepeoplethataresupposedtobemaking 2 unreasonable,endquote.Doyouseethat?

3 thedecisionsareessentiallyputunderpressurefrom 3 A. Yes.

4 aboveor cutoutoftheprocessbythoseabove;isthat 4 Q. Thenitgoesonto suggestthereareseveral

5 correct? 5 ways,quote,thatecologymanagementcansupportstaff

6 A. Thatcanhappen,yes. 6 andpreventapplicant,quote,end-arounds,quote.Do

7 Q. Andthat'spartofwhatyouunderstandanend 7 youseethat?
8 aroundoranendruntobe? 8 A. Whichbulletisthatin?

9 A. Yes. 9 Q. It'sinthesameone.

i0 Q. Wouldyoutakea lookat,I guess,thesecond i0 A. Uh-huh.Yes.

ii pageofthiskhibit86? I wonderifyoucouldlookat ii Q. Couldyoureadthefirstbulleteditemthere

12 thatboldheadingnumber2 andreadthatintothe 12 intotherecord,"managementshouldnot"?

13 recordifyouwould. 13 A. "_nagementshouldnotmakeanycommitments

14 A. I havenu_Iber2 onthefirstpage. Youmean 14 orgiveassurancestoprojectapplicantsregarding

15 thesecondpageafterthe-- 15 permitapprovaltimelinesor decisionswithoutbuy-in

16 e. Yeah. 16 fromappropriateprojectstaff."

17 A. I gotit. Okay. I seeit. 17 Q. Andthencanyoureadthesecondoneintothe

18 Q. Canyoureadthatintotherecord,please? 18 recordaswell,please?

19 A. "_nagersshouldnotrewardproject 19 A. "Whenseniormanagersmeetwithproject

20 applicants'attemptstogetearlyassurancesordo an 20 applicantstheyshouldincludeleadprojectstaffor

21 end-aroundprojectstaff." 21 lowerlevelmanagersinthemeetings.All_nagers

22 Q. kadthenitgoesonto say,quote,doesn't 22 needtokeepprojectstaffinformedofmeetingsthat

23 it,manyprojectapplicantswilltrytogetecology 23 haveoccurredwithapplicantsandwhatwascormunica_
24 managersto assurethemthata projectispermittable 24 --heads-ups.""Heads-ups"inquotesitsays,"work

25 orwillgo tomanagerstogetreliefwhenprojectstaff 25 bothways."
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1 Q. Andcouldyoureadthethirdbullet? 1 Q. Well,I wasn'treading.I wasactually

2 A. "Managersneedtotalkto staffbeforethey 2 paraphrasing.Whatsheintimatedor whatshesaidwas

3 respondtocomplaints(especiallypersonalattacks)and 3 thatTomwasnot--what_n KennysaidwasthatTom

4 givestaffthebenefitofthedoubt.Mostattemptsby 4 Lusterwasnotgoingalongwiththeconsensusreached
5 applicantsto circumventstaffarereallyattemptsto 5 by ecologystaffandtheportandthatthatwas

6 circumventrequirementsforadditionalinformationor 6 creatingproblems.

7 mitigation." 7 MS.MARCHIORO:Objection.I thinkthat

8 Q. Now,areyouawarethatAnnKennytestified 8 mischaracterizesthewitness'stestimonyintheprior

9 inherdepositionthatoneof theproblemswithTom 9 depositionthatyou'rereferringto. Ifyoucouldshow

i0 Lusterthatsheheardaboutwasthatconsensuswouldbe I0 M_.Hellwigtheparticularexcerpt,I wouldappreciate

ii reachedon issuesexceptTomwouldn'tagreewiththe ii that.

12 consensusthathadbeenreachedwiththeport? 12 Q. (BY_. EGLICK)Well,let'sassume

13 A. I'mnotawareofhertestimony,herspecific 13 hypotheticallythatA_nKennytestifiedtothat,and

14 testimony. 14 letme askyouifthatwaswhatshetestifiedto,would

15 Q. Youhaven'ttalkedwithanyoneaboutitor 15 youagreewiththatcharacterization?

16 reviewedit? 16 A. That'snotthewayIwouldcharacterizeTom

17 A. I'veheardjusta coupleofcomentsabout 17 Luster'sparticipationinourmeetingsorour

18 howthedepositionwentanda coupleof referencesto 18 decision-makingprocesses.

19 topicsdiscussedinthedepositionbutnoneof the 19 Q. _d whatwouldyoudisagreewithaboutthat

20 specificsfromthedeposition. 20 characterization?

21 Q. Well,wouldyouagreewiththat 21 A. I woulddisagreethatourdecision-making

22 characterizationthatI'mdescribingto youofTom 22 processeswerea functionof a needforconsensus

23 Luster? 23 necessarily.Whenwe wouldhaveourmeetings,Iwould

24 A. Wouldyoureadthecharacterizationagain, 24 asklotsofhardquestionstomakesurethatissues

25 please? 25 wouldbethoroughlydiscussed.

127 128
1 TomLusterisa verythoroughpersonhimself, 1 Q. AndwouldyouconsiderMr.Lusterhimselfa

2 andwhatI wouldsayisthatI wouldhaveconcernsthat 2 technicalexpert?

3 M_.Lusterwouldnotalwaysunderstandhisappropriate 3 A. Notnecessarily.Itdependsonwithrespect

4 rolewithrespectto consultingwithandaccepting 4 towhat.

5 conclusionsoftechnicalexpertsintheprogramswhohe 5 Q. Wetlands?

6 wouldinhisroleas 401coordinatorbe expectedto 6 A. Thetechnicalexpertwithrespecttowetlands

7 relyupon. That'showI wouldcharacterizeit. There 7 forpurposesofthisdecisionandother401decisions,

8 wouldbe situationswherethatwouldoccur. 8 someofwhichwhichI signedoffon,wasEric

9 Q. Inotherwords,wheresomeoneelseinvolved 9 Stockdale.

10 intheDOEdiscussionwouldsayI thinkit'sthisway i0 Q. Well,that'snotthequestionI asked,

ii and_. Lusterwouldsay,no,I don'tthinkthat's ii though.I askedyouwhetheryouwouldconsider

12 accurateordefensible,andwhatyou'resayingisthat 12 _. Lustera technicalexpertwithrespecttowetlands.

13 he shouldhaveacquiescedwithwhattheotherperson 13 A. No.

14 hadsaid;isthatcorrect? 14 Q. You'reawarethathe'sa memberofthe

15 A. I'msayingthatonfrequentoccasionsI would 15 SocietyofWetlandScientists?

16 support_. Luster'sinquirybecauseIwasvery 16 A. No.

17 concernedaboutus reachinga decisionthatwouldbe 17 Q. Do youknowwhether_. Stockdaleisa member

18 defensible.However,whenitwascleartome and 18 of theSocietyofWetlandScientists?

19 sometimesothersI couldtellortheywouldindicateit 19 A. Notrememberingforsuretheexacttitleof

20 wascleartothemthatthetechnicalexpertswho 20 theorganizationbutassumingthatit'stheonethat

21 _. Lusterwassupposedtorelyuponwerebeingclear 21 you'rereferringto thatI'mfamiliarwith,yes,he is.

22 aboutconclusionswithrespecttoan issue,thatthen 22 Q. Andisthata credentialthat'smeaningful?

23 itwouldbe importantforTomtosay,Iunderstand,let 23 A. Ithassomemeaning.

24 me accountforthatinmy decisionor inmy decision 24 Q. Do youknowhowyougettobea me_er ofthe

25 reco_aendation. 25 SocietyofWetlandScientists?
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1 A. I don'tknowalltherequirements. 1 is in?

2 Q. Doyouknowanyof them? 2 A. Letme startwithher-- I believeshehasa

3 A. I believethere'scertaineducationand 3 graduatedegreeinpublicadministration.I'mnot

4 certainexperiencerequirements,butIdon'tknowthem 4 recallingrightoffthebatwhatherundergraduate
5 indetail. 5 degreeisin.

6 Q. Whataboutwithregardtoanalysisof issues 6 Q. Isshea me_er of theSocietyofWetland

7 havingtodowithhydrology?Do youknowwhether 7 Scientists?

8 _. Lusterisan expertinthatarea? 8 A. I don'tbelievesheis.

9 A. I don'tknowifhe'san expertornotinthat 9 Q. _d isn'tit truethatthemainqualification

i0 area. I0 thatyourelyon toconsiderher--well,do you

II Q. Let'stalkfora minuteabout_n Kenny.She ii considerheran expert?

12 wasthepersonselectedtoreplace_. Lusterasthe 12 A. Again,itdependsonwithrespecttowhat.

13 401coordinator;isthatcorrect? 13 Ifit'swithrespectto beingabletocoordinatewith

14 A. That'scorrect. 14 technicalexpertsina programforpurposesofputting

15 Q. _d who_de thatselection? 15 togethera 401decisionrecomendation,I'dsayshe's

16 A. GordonWhiteandJeannieSummerhays,I 16 an expert.

17 believe.Thatwouldbe theprogrammanagerandsection 17 Q. Sothedifferenceif I cansummarizeit

18 managerfortheshorelinesandenvironmentalassistance 18 betweenAnnKennyandTomLuster,then,wasthat_n

19 program.Shewasa 401coordinatorintheregionwith 19 Kennywasput inthepositionto coordinatebutnotto

20 ampleexperienceincomplexandsmallerprojects, 20 giveparticulartechnicalopinionsontechnicalissues;

21 trainedinpartby TomLuster.Wehadregionalizedthe 21 isthatcorrect?

22 function.Infact,I hadhiredherintothatposition 22 _. _!_ACHIORO:Objection.Yourquestion

23 earlier,the401coordinationpositionintheregion, 23 askedfora difference,andyouonlygaveoneofthe

24 andsoshewasmorethanqualifiedto assumetherole. 24 partsoftheequation.

25 Q. A_ddo youknowwhatherundergraduatedegree 25 MR.EGLICK:Well,theotherpartof the

131 "'"

1 equationI thoughtheunderstood,whichiswhereasTom 1 coordinatingandconsulting,theexpertintheprogr=

2 Lusterat leastthoughthewassupposedtoofferhis 2 --theconclusionoftheexpertintheprogramshould

3 technicalexpertiseaswell. 3 prevailandshouldberepresentedinthedecision

4 _. MARCHIORO:Objection;lackoffoundation 4 that'sformulated.

5 astowhat_. Lusterthought. 5 Q. So_. Luster,youunderstood,shouldhave

6 Q. (BYMR.EGLICK)Letme askanotherquestion. 6 beenmakingrecommendationsbasedulti_telyon other

7 That'sfine.Let'sstrikethat. Theproblemthat 7 experts'opinionsandnoton hisopinion;isthat

8 you'redescribing,ifproblemitbe,withM_.Lusteris 8 correct?

9 thatonsomeissuessomebodythoughtthathe should 9 A. ThewayhisjobwasdefinedasI rememberit,

i0 haveaccededorrecededtootherpeople'sopinions;is i0 theexpertisehe shouldhavebeenexercisingas a

ii thatcorrect? Ii prioritywouldbehisexpertiseasonewhoputs

12 A. MyunderstandingoftherolethatTomshould 12 togetherandwritesthe401document.

13 haveassumedwouldbe thatof oneconsultingwiththe 13 Q. Well,hewassupposedto_ke a

14 expertsintheprogramsonthewaterqualityand 14 recommendation,wasn'the?

15 wetland-relatedissues;thatit'sgoodandappropriate 15 A. That'scorrect.

16 forhimto firsthavebackgroundinthosetechnical 16 Q. _d you'retestifyinghere,aren'tyou,that

17 areassothathecanaskquestionsoftheexpertsto 17 intheendif--let'spicksomebody-- Kevin

18 gettheinformationhewouldneedtobe abletomakea 18 Fitzpatrickhada differentviewoftheevidencethan

19 determinationwithrespecttoreasonableassurance,and 19 TomLusterdidthatTomLuster'srecomendationthathe

20 giventhathe hadthatexpertise,Iwouldassumethat 20 wassupposedtomakeshouldhavereflectedKevin

21 shouldhaveworkedtohisbenefit. 21 Fitzpatrick'sview,notTomLuster'sview;isn'tthat

22 However,it'salsomy understandingofthe 22 correct?

23 roleofthe401coordinatorthatifthere'sa debateon 23 A. Yes.24 a technicalissuethatultimatelyafterasking 24 Q. So ifTomLusterthensatdownandlookedat

25 questionsanddoingtheinquiringanddoingthe 25 thepubliccommentsfromexpertsoutsideofDOEand
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1 lookedattheportmaterialandthenlookedatthe 1 it'syourtestimonythathewasn'tfreetowritea

2 materialfromecologyanalysisanddecidedthat,for 2 recommendationthatreflectedthoseconcernsasopposed

3 example,thepubliccommentshadthebetterofthe 3 to theviewofsomeotherpersoninthedepartmentwho

4 argumentbutKevinFitzpatrickdisagreed,thenTom 4 youviewasmoreera:pert;isthatcorrect?

5 Lusterwassupposedtowritehisrecommendationto 5 A. Itwouldbedifficultforme to supporta

6 reflectMavismitzpatrick'sview;isthatcorrect? 6 processwhereifI knewwhenwe endedup incourtifwe

7 A. Notnecessarily.I thinkthat'san 7 didthatthetechnicalexpertsfromourwaterquality

8 oversimplificationof thetypesof situationsthat 8 programortheshorelinesandenvironmentalassistance

9 develop.I thinkthatwhatwouldtypicallyhappenina 9 programcouldnotsupporta decisionwrittenup bya

i0 situationlikethatfora majorcomplexprojectisthat i0 401coordinatorthatdidn'trepresenttheirexpertise.

II I wouldhearfromthe401coordinatoroftheconcerns Ii Q. Now,whowasthefinalarbiterinecologyfor

12 ifI werethemanagementlead,forexample,involved 12 therecommended401thatwaspresentedtoGordonWhite

13 withtheprojectandwouldassistinmakingsurethat 13 forsignature?Whomadethefinaldecisionas towhat

14 anappropriatedebatewascarriedouttothepoint 14 wouldgointoitinthefinalanalysis?

15 whereI wascomfortableandthatotherswouldbe 15 A. Well,AnnKennywrotethe401,andpriorto

16 comfortabletoothatwe wouldhavereasonable 16 callingitfinal,technicalpeoplereviewedit,

17 assurance. 17 managementpeoplereviewedit,anda finalversionwas

18 Sotherecouldbesituationswhereitwould 18 agreedupon.

19 bemorecomplicatedthanjustTomLustersaying,okay, 19 Q. Andwhomadethefinaldecisiontoforward

20 I can'taskquestionsanymorebecauseyou'rethe 20 thattoGordonWhiteandsaythisistheonewewant

21 technicalexpert.Ifhehadsignificantconcerns,then 21 youto sign?

22 thosewouldbediscussedfurther.I canthinkof 22 A. I believe--my recollectionisthatAnn

23 occasionswherethathappened. 23 Kenny,incoordinationwithourconsultants,our

24 Q. Andattheendoftheday,ifTomLuster 24 expertsatKingCounty,andwithShannon& Wilsonand

25 wasn'tsatisfiedthathisconcernshadbeenaddressed, 25 ourinternalexpertswrotea 401thatwhenitwas
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i complete,whenshehadinputfromalltheappropriate i A. Well,if Idid,itwasamistake.

2 experts,thenitwasherjobtoprovidethatto the 2 Q. Whatdoyoumeanitwasa mistake?Didyou

3 decisionmaker,whowasGordonWhite. 3 makesucha comment?

4 Q. Andthatdidn'tgothroughyou? 4 A. I don'trecallthat. Ifhewasworkingfor

5 A. I hadopportunitiestoreviewthedraft401. 5 DepartmentofEcology,I can'tthinkofa reasonwhyI

6 Q. Didn'tyoumakethefinaldecisionofwhat 6 wouldsuggesthewasn'tworkingforecology.

7 wentto GordonWhite? 7 Q. Youcan'tthinkof anyreasonwhyyouwould

8 A. Theprocesswasn'treallythat 8 havesaidthat?

9 straightforward. 9 A. I don'trecallhavingany--

i0 Q. SoAnnKennysentherdraft401toGordon i0 Q. Canyouthinkofanyreasonwhyyoumight

ii Whitewithoutyourreviewingitfirst? ii havewrittenthatdown?

12 A. I reviewedit. Ourattorneysreviewedit. 12 A. No.

13 Technicalstaffreviewedit. Onceeveryonehadhadthe 13 Q. DidyoueverhaveanyconcernthatTom

14 review,ifa concerndidn'temergethatrequireda 14 Luster'sconcernsabouttheportapplicationandhow

15 revision,thenitwastimeforGordonWhitetoseeit. 15 ecologywashandlingitandwhatissueswerebeing

16 Q. AndwhowasAnnKenny'sboss? 16 raisedwasnottowingtheecologyline?

17 A. JeannieSummerhays. 17 A. I wouldn'tcharacterizeitthatway. Forthe

18 Q. Andwhoisherboss? 18 mostpart,I hada lotofconfidenceinTom. At least

19 A. GordonWhite. 19 I didupuntilthepointof --I startedhavingmore

20 Q. Soyouhadno inputintowhatwenttoGordon 20 significantconcernsaboutTomin thefallof2000,but

21 White? 21 Tomhadsubstantialinfluenceonthedecision-making

22 A. Oh,Ihadinput.I readitas didothers. 22 processuptothepointwhereinSeptember2000wemade

23 Q. Didyouevermakea commentat somepoint 23 itcleartotheportthatwhattheyhadin frontofus

24 thatTomLusterwasnotworkingfortheDepartmentof 24 didn'tgiveusreasonableassurance.Tomhad

25 Ecologywhilehe wasstillworkingforecology? 25 substantialinfluenceoverthatinconsultingandin
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1 coordinationwithourtechnicalpeople,andso--I'm 1 Q. _d didn'ttherecomea timewhenactually

2 forgettingthe-- I'mlosingtracknowof thespecific 2 Tomwasexcludedfrom--

3 question. 3 A. Irrespectiveof thecommitmentswemadeto

4 Q. Well,whydon'tI askanotherone. Ithink 4 theportinSeptember,itwasimpedingourabilitytc
5 youweregettingwaybeyondthequestionactually.So 5 moveforward.

6 September2000,a lotofconfidenceinTom. October 6 Q. Didn'ttherecomea timewhenTomwas

7 2000,Tomtakenofftheproject;isthatcorrect? 7 actuallyexcludedfromameetingwiththeport?

8 A. WhileinSeptember2000I hadconfidencein 8 A. Priorto thereassignment?

9 Tom,itdidn'tmeanI alsowasn'thavingconcernsfrom 9 Q. Yes.

I0 timeto time,butmy concernsbecamesignificantinthe i0 A. Thatmayhavehappened.I'mnotrecalling

Ii fallof 2000. ii specifically.

12 Q. Becausehewasnotagreeingwiththeprogram 12 Q. Didn'tMicDinsmorecomplainaboutTomat

13 thathadbeenlaidoutaftertheSeptembermeetingdown 13 yourmeetinginSeptember2000?

14 atthePortofSeattle;isn'tthatcorrect? 14 A. I don'tknowifhe --I don'trecallhim

15 A. No. MyconcernswithTomwerecumulative, 15 complainingaboutTomspecifically.I seemtorecall

16 includingpriortoSeptember2000whenI stilldidhave 16 himcomplainingaboutstaffwhoI wouldhaveinferred

17 someconfidenceinhis--wherehewascomingfrom,but 17 wouldhavemeantTom,butI don'tremelnberifhecalled

18 thatinworkingwithtechnicalstafftoworkthrough 18 himoutbynameornot.

19 issues,toresolveissues,he wasnotacceptingwhathe 19 Q. Itwasprettyobvious,wasn'tit?

20 washearing. 20 A. Yes.

21 Q. A_dthatwasimpedingprogresson the 21 (DepositionExhibitNo.87wasmarkedfor

22 commitmentsthathadbeenmadeto theportinSeptember 22 identification.)

23 2000,wasn'tit? 23 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked

24 A. Itwasimpedingourabilitytomoveforward, 24 asExhibit87 toyourdeposition.Canyouidentifyit?

25 period. 25 A. Thisisan e-mailfromTomLustertomyself,

139 "
1 PaulaEhlers,hisboss,KevinFitzpatrick,andJoan 1 Q. --"wearelikelytoheartheseorsimilar

2 Marchioro,andit'sdealingwithSea-Tat,andhe's 2 issuesraisedduringpublicreview."Do youseethat?

3 providinga copyofsomewhathecallssomewhatdrafty 3 A. Yes.

4 notesusedfora discussionthepreviousdayon issues, 4 Q. Now,there'ssomehandwrittennotesonthe

5 andhe indicateshe'srealizingthat--didyouwantme 5 copyIhave. Do youseethehandwrittennotes?
6 toreadit? 6 A. Yes.

7 Q. No. That'sokay. Soyou'veseenthis 7 Q. That'syourhandwriting,isn'tit?

8 before,haveyou? 8 A. Yes,it is.

9 A. Yes. 9 Q. Now,lookinthemiddlethere.There'sa

I0 Q. ;mdthisisane-mailyoureceivedfromTom i0 circle.Doyouseethat?

ii inthecourseof business? Ii A. I seethat.

12 A. I'msorry? 12 Q. Isthatyourhandwriting?

13 Q. Thisis ane-mailyoureceivedfromTomin 13 A. Yes,it is.

14 thecourseofbusinessatecology? 14 Q. Whydon'tyoureadthatintotherecord.

15 A. Yes. 15 A. Itsays,"TomL isapparentlynotworkingfor

16 Q. _d he saysin it,quote,I realizethatmine 16 ecology."

17 isapparentlytheminorityopiniononwhattheportand 17 Q. Now,wastheresomeconfusioninyourmnd

18 ecologyneedto dotomeet401requirements,butI 18 aboutwhetherhehadbeenfired?

19 thinkitwouldbe helpfulforyoutohavethesefora 19 A. My recollectionof thisparticulardocument

20 coupleofreasons,endquote.Doyouseethat? 20 isthatitrepresentsfrustrationIhadwithhowTom

21 A. Yes. 21 wasfulfillinghisroleas a 401or notfulfillinghis

22 Q. Thenhe goeson tocautionthat"whilesome 22 roleas a 401coordinator.

23 ofthemmaybe internallyresolvedthroughconsensus 23 Q. Well,whenyou'rea 401coordinator,aren't
24 minusone"--wastheonea referencetohim,I guess? 24 yousupposedtobeworkingforcleanwaterandthe

25 A. Yes. 25 waterqualitystandards?Isn'tthatwhatyou're
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1 supposedtomeasureyourperformanceagainst? 1 bea reasonableapproachputforthby thewaterquality

2 A. Ourgoalsaretomakedefensibledecisions 2 program,theexpertsthatinhisrolemy understanding

3 thatprotecttheenvironment. 3 ishe issupposedtodeferto.

4 Q. _d areyousayingthatbasedonTomwriting 4 Q. Whoismorequalified,Mr.Hellwig,with

5 thismemoandsaying,gee,I knowI'ma minoritybut 5 regardtoresolutionof 401issues?Whoismore

6 yougottohearthesethingsbecauseyou'regoingtobe 6 expert,TomLusteroryou? Ifyouwant,Icangiveyou

7 hearingthemlateron,notworkingforecology?Isn't 7 hisresumetogo overandwecango overyours.

8 thatwhatyou'resayinghere? 8 _. HARCHIORO:Objection;argumentative.

9 A. No. 9 A. Pleaseaskthequestionagain.

i0 Q. Well,didI readthewordswrongor didyou i0 Q. (BYMR.EGLICK)Whoismorequalifiedto

ii readthemwrongintotherecord?_e thereotherwords Ii resolveissuesregardinga 401waterquality

12 thereotherthantheonesyouread? 12 certification-- youunderstandthatmeanscompliance

13 A. I believethatI saidthesewordsrepresent 13 withthestatewaterqualitystandards-- TomLusteror

14 my frustrationwiththewaythingswereprogressingor 14 you?

15 notprogressing. 15 A. I'mthinking.

16 Q. YouwerefrustratedwithTomLusterbecause 16 Q. Pardonme?

17 hehadthetemeritytowritea memoandsay,hey, 17 A. I'mthinking.

18 there'ssomeissuesthathaven'tbeenresolvedinmy 18 Q. Takeasmuchtimeasyouneed.

19 view;isthatcorrect? 19 A. I'llansweritthisway. Forthisparticular

20 A. My recollectionofthesituationisthatthe 20 situationatthisstageofthedecision-makingprocess,

21 questionshadbeenaskedandansweredanddebatedand 21 I hadconcernsthatTomLusterwasableto dohisjob.

22 discussedthoroughly.Tomhadbeengivenevery 22 Q. Do youwantme torepeatthequestionagain,

23 opportunitytoaskhisquestionsandprovidehisinput 23 Mr.Hellwig?

24 andtoparticipateinthedebatewithmy supportand 24 A. Go ahead.

25 thatintheendhewouldnotacceptwhatI believedto 25 MR.EGLICK:Readbackthequestion,please.

143 144

1 (Thereporterreadbackasrequested.) 1 thantwoweeks,yes.

2 A. TomLusteristrainedinwriting401sand 2 Q. Well,hewasn'ton theprojectinNovember,

3 makingreco_endationswithrespecttoreasonable 3 washe,November2000?
4 assurance.I amnot. 4 A. I don'tbelievehewas.

5 Q. (BYMR.EGLICK)_d he'seducatedinthe 5 Q. I'msorry?

6 sciencethat'sinvolvedaswell,isn'the? 6 A. I don'tbelievehewas,no.

7 A. I believehehassomeeducationinthe 7 Q. Now,TomLusterwasremoved,andmeanwhile

8 science. 8 ecologyproceededwiththeprocessofnegotiatingthe

9 Q. _d youdonot? 9 401permit;isn'tthatcorrect?
i0 A. I donot. i0 A. I don'tknowifI'dcharacterizeitas

ii MR.EGLICK:Let'stakea break. Ii negotiatingthe401permit.

12 (Recesstaken.) 12 Q. Well,youengagedina regularseriesof

13 Q. (BYMR.EGLICK)Looking,I guess,atE:_hibit 13 negotiationmeetingswiththeport,didn'tyou,to

14 87fora momentagain,Mr.Hellwig.Thedateon that 14 negotiatethetermsofthe401certification,didn't

15 isOctober18;isthatcorrect? 15 you?

16 A. Yes. 16 A. We arrangedfortechnicalmeetingswiththe

17 Q. Sowithinhowmanydaysof thisexhibitwas 17 port,facilitatedtechnicalmeetingswiththeportto

18 TomLusterremovedfromtheportproject? 18 workthroughissues.Thepurposesof themeetingswere

19 A. I don'trecallspecifically.I don't 19 tokeepusfocusedondocumentstheportwouldneedto

20 rememberifitwasa coupleofweeksor--I don't 20 submitanddocumenttheprocesstowardsattemptingto

21 remember. 21 reacha resolutiononthoseissues.

22 Q. He wasoffby theendofOctober,wasn'the? 22 Q. Sotheseweren'tpermitnegotiations?

23 A. Somewherearoundthen. 23 A. I wouldn'tcharacterizethemaspermit

24 Q. Soitwaslessthantwoweeks,right? 24 negotiations.

25 A. Well,ifthat'swhenitwas,itwouldbeless 25 Q. Didanyonecharacterizethemaspermit
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I negotiationsthatyouknowof? I andthepurposeof thetechnicalmeetings,the

2 A. Well,iftheydid,ifI didlookingbackat 2 facilitatedtechnicalmeetings,wastomakeitclear

3 whathappenednow-- 3 whattheportneededto submit,setuptimeframes

4 Q. Whatdo youmeanwhathappenednow? 4 aroundit,andthendocumentprogressmade.
5 A. Lookingbackat thesituationa yearor so 5 Q. So nowaywerethesepermitnegotiations;is

6 later,I wouldnotconsiderthosemeetings 6 thatright?

7 negotiations. 7 A. No.

8 Q. Well-- 8 Q. That'snotright?

9 A. I don'tbelieveI everconsideredthem 9 A. Theywerenotnegotiations.

10 negotiations. I0 Q. Whois_chel McCrea?

II Q. _d ifanyonehadpresumed,forexample,on ii A. McCrea?

12 theportpayrolltocallthemnegotiations,whatwould 12 Q. McCrea.Sorry.M-c-C-r-e-a.

13 youhavedone? 13 A. Sheworkedforandprobablystilldoesfor

14 MR.P/IVIS:Objection;callsfor 14 thefirmof Floyd& SniderandreportstoKateSnider

15 speculation. 15 atthatfirm. KateSniderwashiredby theportafter

16 Q. (BY_. EGLICK)Goaheadandanswerlooking 16 agreementwiththeportandecologythattherebe

17 backnow. 17 facilitatedmeetingsandhavingtheresourcestodoso,

18 A. Iwouldhavedescribedtheprocessthatwe 18 tofacilitatetechnicalmeetings,technicaland

19 hadunderwayandnotinthecontextof negotiatingthe 19 managementmeetingswiththeportandecologytowork

20 permit.Ourjobwastomakeitclearfortheportwhat 20 throughstormwater_nagementplanissuesaswellas

21 wouldbe requirediftheywantedus tobe ableto 21 lowflowmitigationplanissues,andsheasan

22 approvetheapplication,whichisa reasonablethingto 22 assistanttoKateanda me_er ofthatfirmwould

23 do. 23 sometimesbethefacilitatorof thosemeetings.More

24 It'sreasonablefortheportto expectfrom 24 frequentlyormoreoftenthannot,shewastherewith

25 usclarityaroundwhattherequirementsoughttobe, 25 Katetodo thedocumentation.

147 "q

1 Q. ;mdwhopickedthisfirmFloyd& Snider? 1 Sniderandtheportwithoutecology.

2 A. Thefirmwassuggestedbytheport,andI 2 Q. Soif Floyd& Snidergainedanunderstanding

3 don'trecalliftherewasfamiliarityonthepartof 3 ofwhatthisprocesswasabout,theygaineditnotjust

4 ecology--oh,yes,therewas. Thefirm-- theport 4 fromtheportbutfromecologyaswell?

5 suggestedKateSnider.Katehadworkedwithecologyon 5 A. Yes.

6 othermatters,theEverettlandfill.I believeI met 6 Q. Sotheywereveryclearfromecologyas to

7 herwhenshewasfacilitatingmeetingsrelatedto some 7 whatthesemeetingswereabout?

8 issuesaroundtheEverettlandfill.Wehadsome 8 A. Ifwehadquestionsaboutclarity,if there

9 familiaritywithher,andtheportsuggestedheras a 9 wasaperceptionthattherewasn'tclarityaboutthe

i0 facilitator.We agreed.Theportsaidtheywouldpay. i0 processandtheroleofthefacilitator,thenwewould

ii Sowe setup thefacilitatedmeetingprocess. Ii discussit.

12 Q. _mddidyoueverreviewthecontractwith 12 Q. I mean,goingintoit,I mean,goingintothe

13 Floyd&Snider? 13 processfromtheoutset,ecologyparticipatedwiththe

14 A. No. 14 portintellingFloyd& Sniderthisiswhatthis

15 Q. Do youknowwhattheinstructionswerethat 15 processis,correct?

16 theportgavetoFloyd& Sniderintheirengagement 16 A. Yes.

17 contract? 17 Q. Andoneof thereasonsthatyoudidthat

18 A. No. 18 presumablywasifyoulookbackatExhibit86-- that's

19 Q. Do youknowhowtheportdescribedthe 19 thatmemoaboutlessonslearnedfrombigprojects.Do

20 processto Floyd&Snider? 20 youreme_erthatone?

21 A. Well,wehaddiscussionswithFloyd& Snider 21 A. Yes.

22 withtheportandecologypresentatthesametime 22 Q. Ecologypresu_mblyhada concerntomakesure

23 aboute_<pectationsfromtheor outof thefacilitated 23 thatnoonemisunderstoodwhattheprocesswasgoing_-

24 meetingprocess,butI don'tknowthecontentsof any 24 be;isthatcorrect?That'soneof thelessons--

25 meetingsthatmighthavehappenedbetweenFloyd& 25 A. That'scorrect.
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1 (DepositionExhibitNo.88wasmrked for 1 negotiation,quote.Doyouseethat?
2 identification.) 2 A. Yes.

3 Q. (BY_. EGLICK)Showingyouwhat'sbeen 3 Q. I wantyoutotakea lookat --bytheway,

4 markedasExhibit88. Canyouidentifyit? 4 let'sholdon 88fora minute.We'reatOctober24,

5 A. There'stwoe-mailshere.Oneisfrom--the 5 2000,right,onthisExhibit88?

6 topisfromAnnKennytoRachelMcCrea.It'sdated 6 A. Correct.

7 October24. Ithastodowiththirdrunwaypermit 7 Q. AndlookingbackatExhibit87,thatwas

8 negotiationsishowit'stermedherebyAnn. 8 October18,2000;is thatright?
9 Q. Annwho? 9 A. That'scorrect.

i0 A. AnnKenny. i0 Q. That'stheonethathasthatstatementon it

ii Q. Andsheworksforecology,right? ii fromyou,"Tomn isapparentlynotworkingfor

12 A. Right. 12 ecology,"referringto TomLuster?

13 Q. ShetookTomLuster'splace;isn'tthat 13 A. Right.

14 right? 14 Q. SobyOctober24,whichbymycountissi_[

15 A. Right.Yes. 15 dayslater,RachelMcCreaistellingAnnnanny,quote,

16 Q. You'veseenthesee-mailsbefore,haven't 16 IunderstandfromRayHellwigthatyouwillbe

17 you? 17 replacingTomLusterinthe401permitnegotiations

18 A. Yes. 18 withthePortof Seattle,endquote.

19 Q. AndthedescriptionfromRachelMcCreatoAnn 19 A. That'sright.

20 Kennyandtoyouisalso"Subject:ThirdRunway401 20 Q. SoyouweretheonewhoonOctober24

21 PermitNegotiations,"isn'tit? 21 informedFloyd& SniderthatTomLusterwasbeing

22 A. Yes. 22 replacedbyAnnFanny?

23 Q. AndinthetextoftheMcCreato Kennyccto 23 A. I didafterthatdecisionwasmadeby Gordon

24 SniderandHellwige-mail,itreferstothis 24 White.

25 negotiationprocessandto,quote,each401permit 25 Q. SothatwassixdaysafteryourOctober18--

151 152
1 thatOctober18memo,whichisExhibit87? 1 frameherewithinthesefewdays. Iwouldhavebeen

2 A. It'swithinthattimeframeyouandI 2 notifiedbyGordonWhiteand/orPaulaEhlers.

3 discussedjusta littlewhileago. 3 Q. ThatTomLusterwasnolongerworkingfor

4 Q. Now,whenyousentthatnotice--andI 4 ecologyonthe401certificationfortheairport;is

5 assumesomehowbetweenthe18thandthe24thyousent 5 thatcorrect?

6 noticetoMs.McCrea,right,thatTomwasbeing 6 A. That'scorrect.

7 replacedbyAnn? Do youknowwhoImeanby Tom,Tom 7 (DepositionExhibitNo.89wasmarkedfor

8 LusterandAnnKenny? 8 identification.)

9 A. I'msorry.YousaidI senta message? 9 Q. (BY_. EGLICK)Lookingatwhat'sbeenraarked

i0 Q. Well,apparentlyyoudid,becauseMcCrea i0 asExhibit89to yourdeposition.Canyouidentify

ii says,"IunderstandfromRayHellwig,"sowhatI'm ii what'sbeenmarkedasExhibit89toyourdeposition?

12 askingyouisthatmusthaveoccurredsometimebetween 12 A. Thisisan e-mailfromPayHellwigtoAnn

13 October18andOctober24;isthatcorrect? 13 Fanny,frommyselftoAnnEennydatedOctober26

14 A. That'scorrect.I don'treme_erspeaking 14 regardingthirdrunwaynotesandnextmeetings,andit

15 withRacheldirectlyor ifI hadtalkedtoKateSnider 15 hasattachedto it--well,ithasthenotesattached,

16 orwhat. 16 andthenbeneaththatisan e-mailfromTomLusterto

17 Q. Now,whenwasTomtoldtoyourknowledgethat 17 myselfandKevinandEricandJoan_rchioro.Subject

18 hewasbeingremoved?We'vegotthise-mailfromhim 18 isthirdrunwaynotesandnextmeetings.

19 on the18th,anditdoesn'tindicateanyknowledgeof 19 Q. Soyou'veseenthesebefore,haven'tyou?

20 that,sodoyouhaveanyideawhenhewastoldhe was 20 A. Yes.

21 offthecase? 21 Q. They'refromecology'srecords?

22 A. I don'thaveinformationonthee_acttime. 22 A. Yes.

23 Idon'trecallthee}_acttimehewasnotified. 23 Q. Now,Tomrefersto a 10-20meeting,andthen

24 Q. Whenwereyounotified? 24 youforwardthison toAnn. I'msorry.I keepon

25 A. Well,ithadtohavebeenrightinthistime 25 sayingTomandAnnbecauseobviouslyI feellikeI know
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1 thesepeoplehavingworkedwiththem. Doyou 1 differentrecollectionsofwhathappenedatameeting

2 understandwho ImeanwhenI sayTomandAnn? 2 sothenshecoulddo finalnotes,so therewas

3 A. TomLusterandAnnKenny. 3 apparentlythe10-13meeting.

4 Q. Ifyou'reeverconfused,letme know. 4 Q. Sotherewasthefirstof thesewhatRachel

5 Obviouslywe'vebeencorrespondingfora fewyears.So 5 McCreaatleastis callingpermitnegotiationswason "

6 TomLusterreferstoa 10-20meeting.Doyouseethat? 6 October13;isthatcorrect?

7 A. Yes. 7 A. Yes. Andthenapparentlyshechangedher

8 Q. Wasthatoneof thesewhatRachelMcCrea 8 referenceto them.

9 calledpermitnegotiations? 9 Q. AndTomLusterattendedthatfirst10-13

I0 A. WhatRachelMcCreareferredtoaspermit i0 meeting,didn'the?

Ii negotiations,yes. Ii A. That'smy recollection.

12 Q. Andwasthatthefirstone? 12 Q. Andafterthat10-13meeting,onOctober17

13 A. Letme thinkhere. I'msorry.Didyousay 13 therewasan internalecologymeeting;isthatcorrect?

14 wasthatthefirstone? 14 A. Letme lookbackhere. Yes. Yes.

15 Q. Yeah.Or wasthatthesecond? 15 Q. Andthenafterthatinternalecologymeeting

16 A. Ibelieveitwasthesecond. 16 onOctober17,thenTomLustersentyouhise-mailand

17 Q. Whydon'tyoulookonthesecondpage. That 17 hisminorityopinionmemoonOctober18;isthat

18 mighthelpyou. Lookatthebottom. 18 correct?

19 A. If I lookatthesecondpagehere,"greetings 19 A. Yes.

20 all,"thisisfromRachelScCrea.She'snowreferring 20 Q. Andthat'sExhibit87 ifyourecall.

21 to itasthirdrunwaynotesandnextmeetingsandnot 21 A. I'mlookingatthat,yes.

22 negotiations,andsheindicates,"Greetingsall. The 22 Q. Andthenon October23,TomLustersendsan

23 draft10-20notesandfinal10-13notesareattached. 23 e-mail,andthat'sE:_hibit89,right?

24 Pleaseforwardyourcomments/edits."Ofcourse,that 24 A. Yes.

25 wastotrytoachieveaccuracywithrespecttoour 25 Q. Itsays,"EventhoughI wasnotatthe10-20

155 "1 meeting."Thatwasthemeetingattheport,right,the 1 A. "SinceI wasn'tat themeetingandsinceI

2 secondpermitnegotiationmeetingasRachelMcCrea 2 am"--okay. I'msorry.Iwasn'treadingtheright

3 calledthem;isthatright? 3 place."SinceI wasn'tat themeetingandsinceI am

4 A. Yes. 4 beingtransitionedawayfromSea-Tacreview."Okay.

5 Q. Andhe sayseventhoughIwasn'tat that 5 Q. Soby the23rdhe'dbeenremoved,the

6 meeting,themeetingdraftnotes,quote,do notreflect 6 chronologybeingfirstmeetingwiththeport,Tomthen

7 thosediscussionsandagreementsandunlessthenotes 7 writeshise-mailandmemoaftertheinternalecology

8 arechangedmayendupbeingusedtojustifyissuance 8 meetingonthe17th,andthenbythe23rdhe'sbeen

9 ofa 401thatdoesnotmeet401requirements,end 9 removed,correct?

10 quote.Doyouseewhereit saysthatinE:_hibit89? i0 A. He'sbeenreassigned,yes.

ii A. Yes. ii Q. RemovedfromresponsibilityfortheSea-Tee

12 Q. AndhesentthatE-mailonOctober23,right? 12 project;isthatcorrect?

13 A. That'swhatitsays. 13 A. That'scorrect.

14 Q. Soby October23,he'dalreadybeenremoved, 14 (DepositionExhibitNo.90wasmarkedfor

15 hadn'the? 15 identification.)

16 A. I'mnotsurewhenhewasnotifiedbyhis 16 Q. (BYMR.EGLICK)Lookingat what'sbeenmarked

17 supervisorsthathisassignmentshadchanged. 17 asExhibit90 toyourdeposition.Canyouidentifyit?

18 Q. Lookatthenextparagraphthatsays"sinceI 18 A. ThisisfromJoan_rchiorotome,andit's

19 wasn'tatthemeeting." 19 newmethodA soilcleanuplevels,andthenotefrom

20 A. I don'tknowthathewasn'tat themeeting 20 Joansays,"Thisisnottobeproducedasdeliberative

21 becausehe'dalreadybeenreassignedor notifiedthat 21 butneedstobe identifiedinthelisttoACCandany

22 he'dhadn'tbeenreassigned. 22 otherpublicdisclosurerequesters,"andithas

23 Q. Whydon'tyoureadthefirstclauseupto the 23 attachedto it somethingforwardedby ChungYeatoh_

24 commainthesecondparagraphinTom'se-mail.It 24 andsomethingunderneaththat.

25 startswiththeword"sines." 25 Thestringisfrom--itwasfromPeteFact
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1 toChungYeaandKevinFitzpatrick,andthatmessage 1 A. Partspermillion.

2 newmethodA soilclean-uplevelsstarts,"Herearea 2 Q. Now,isthatthecriterionforarsenic

3 seriesof tablesshowingthecalculationsforthenew 3 incorporatedinthe401thatecologyissuedifyou
4 MethodA soil levelsand 4cleanup providinga comparison know?

5 tothecurrentMethodA values,"andthenthere'san 5 A. I wouldhaveto look.

6 attachmentandmoreverbiage. 6 Q. Youdon'tknow?

7 Q. Now,thisissomethingthatyousaw 7 A. I don'thavethe401memorized,no.

8 contemporaneouswithitstransmittalorappro::imately, 8 Q. Doyouhaveyourcopythere?I thinkI

9 then? 9 handedthemoutbefore.I don'tknowwhetheryou've

i0 A. Yes. i0 gotone.

Ii Q. Now,PeteFactagainisan engineerinthe ii A. Ibelievethatyou--yes.

12 to::icsprogram;isthatcorrect? 12 Q. Takea lookattheSepte_erone.

13 A. Yes. Toxicsclean-upprogram. 13 A. Whatpageisthat?

14 Q. Do youseewhere_. Factsays,quote,we 14 Q. TryconditionE. I'mnotsurewhichpage

15 believethecurrentstandardsarenotprotectivefor 15 it'son.

16 severalchemicals,endquote? 16 A. I'vegotfillcriteriaonpage16.

17 A. Yes. 17 Q. Try17. Idon'twanttoleadyou. I'lllet

18 Q. What'sthatreferringto? Doyouknow? 18 yourcounseltellif youshewould,butIthinkit's

19 A. ThecurrentmethodA_CA clean-upcriteria. 19 page17.

20 Q. _d thentakea lookatthenextparagraph. 20 A. I gotit.

21 Youseeit'sreferringtoarsenic?Doyouseethat? 21 Q. Youseethetabletherethatsaysmilligrams

22 A. Yes. 22 perkilogramsquared,anddoyouknowwhetherthat's

23 Q. _d he suggeststhatthebackgroundin 23 thesameaspartspermillion?

24 uncontaminatedareasforarsenicis7 PPM. Doyouknow 24 A. I don't.

25 what7 PPMis? 25 Q. Youdon't?

159 160

1 A. No. 1 A. I rememberdiscussions,butI don'tremember

2 Q. Well,let'sassumethatitisforamoment. 2 themspecifically.I reme_ersomediscussionsaround

3 A. Okay. 3 thecleanfillcriteriawithrespecttobackground,

4 Q. IfI'mwrong,I'msuresomebodywillpointit 4 withrespecttowhatwouldbeprotectiveof

5 outtome. What'sthevalueinthetablehere? 5 groundwater.ButI reme_eritgenerally.I don't

6 A. 20. 6 reme_erit specifically.

7 Q. Howdidyoudecidetogowith20? 7 Q. Soyou'renotabletotestifyastowhatthe

8 _. F_RCHIORO:Objection.There'sno 8 rationalewasforgoingwitha differentvaluethanthe

9 foundationthat_. Hellwigdecidedanythingwith 9 valuereferredtoin thisExhibit90forarsenic,are

i0 respectto thecleanfillcriteria, i0 you?

ii MR.EGLICK:I guessIwasaskinghimhow ii A. I'mlookingoverthematerials,andI've

12 ecologydecidedtogowith20,andsincehe'sbeenso 12 forgottenyourquestionnow.

13 intimatelyinvolvedintheprocess,I thoughthemight 13 MR.EGLICK:Whydon'tyoureadbackthe

14 know. 14 question,please.

15 Q. (BYMR.EGLICK)Letmeaskyouthat, 15 (Thereporterreadbackasrequested.)

16 _. Hellwig.Wastheresomedecisionmadewithregard 16 A. Notrightnow.

17 tothefillcriteriathatyouwouldn'thavebeen 17 Q. (BYMR.EGLICK)Now,whenyousentthisdraft

18 involvedin? 18 401that_n Kennyworkedonandyoureviewedup to

19 A. I wasn'tinvolvedineverysingletechnical 19 GordonWhite--

20 decision.I diddeferheavilytothetechnicalpeople, 20 _. MARCHIORO:Objection;mischaracterizes

21 thee::pertsmakingtherecommendationsonallthe 21 thetestimonyofthewitness.Hedidnotsendthe401

22 technicalissues. 22 toGordonWhite.I thinkthereportercanfindthat

23 Q. Wereyouinvolvedingettingthose 23 questionandfindthecorrectanswer.

24 recommendationsanddecidingwhetherornotto accept 24 MR.EGLICK:Well,theproperobjectionis

25 them? 25 nottestimonybycounsel.
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1 Q. (BYMR. EGLICK)Mr.Hellwig,didyouhaveany 1 decisionregardingreasonableassuranceandthatGordon

2 involvementin sendingtherecommended401decisionup 2 wouldn'tdothatuntilhewascomfortablewiththat

3 toGordonWhiteforsignature? 3 recommendation.

4 A. I'mtryingtorecollecttheseriesof events. 4 MR.EGLICE:Could readbackthe
you

5 Itcouldbeat thepointwhereGordongota copyofthe 5 question,please?

6 draftthatincludedthisinformation.Hemighthave 6 (Thereporterreadbackasrequested.)

7 beenreceivingthedraftatthesametimeI was. I'm 7 A. I hadleadinorganizingmeetingstomake

8 notrecallingspecificallythesequenceofeventsas 8 surethatissueswerediscussed.

9 farashowtheinformationwasdevelopedandexchanged 9 Q. (BYMR.EGLICK)Pleaseanswerthequestion,

i0 andsharedinternally, i0 Hr.Hellwig,andiftheanswerisno,youcansayno.

Ii Q. Youwerethepointpersononthis,weren't ii Iftheansweris yes,youcansayyes. OtherwiseI'll

12 you? 12 justhavethereporterreadbackthequestionagain.

13 A. Iwasthemanagementleadforpurposesof 13 THEWITNESS:Whydon'tyoureadthequestion

14 drivingtheprocess,makingsurepeopleweretalkingto 14 again.

15 eachother,makingsuretheywereworkingthroughand 15 (Thereporterreadbackas requested.)

16 resolvingissuesandthatthat401wouldbewritten. 16 A. No.

17 Q. Weren'tyoualsotheleadin termsof 17 Q. (BYMR.EGLICK)Whopreparedthebriefing

18 justifyingandassuringecologymanagementaboveyour 18 memoforthedirectoron the401decision?
19 levelthattherewasreasonableassuranceto issuethis 19 A. Doyouhavethatdocument?

20 401? 20 Q. _. Hellwig,I'maskingthequestionshere.

21 A. I hadeveryconfidencethatinconversations 21 Doyouknow?

22 thatwouldhappensubsequenttothisthatwewouldgo 22 A. I'mnotrecallingthebriefingdocument.I'm

23 overtheissuesandthatanyconcernsthatother 23 notrecallingthebriefingdocumentthatwentwiththe

24 managersmighthavewouldbe identifiedanddiscussed 24 401.

25 toeveryone'ssatisfactionandthatwewouldn'tmakea 25 Q. Soit'syourtestimonyyoucan'trecall

163 '

1 preparinga briefingmemorandumforthedirectoronthe 1 sothat'swhyI rephrasedmyanswer.
2 401recommendation? 2 Q. Rationale.

3 A. I prepared--okay. I wasthinkingabout 3 A. Okay.Rationale.
4 anotherchainofdocumentsandevents.Yes. I 4 Q. Reasons.

5 preparedbriefingdocumentson the401decision.I 5 A. Reasons,yes.

6 preparedbriefingdocumentsforthedirectorandfor 6 Q. Andas partof that,didn'tyouexplainthe

7 presentationstotheseniormanagementteam. I 7 rationaleforthefillcriteriathathadbeenadopted

8 preparedbriefingdocumentsforothermeetingswith 8 inthe401recommendeddecision?

9 managersovertime. 9 A. Ibelievethatthere'sa sectiononclean

10 Q. Iappreciatethat,butthequestionI asked i0 filloracceptablefill.

ii youwaswhetheryoupreparedthebriefingmemorandum ii Q. So youwerethepersonwhospokeforthe

12 forthedirectorofyourdepartmenton the401 12 levelsbelowthedirectorinexplainingtothedirector
13 recommendeddecision. 13 therecommendationforthe401certificationdecision;

14 A. IbelievethatI did. 14 isthatcorrect?

15 Q. GordonWhitedidn'tprepareit,didhe? 15 A. Iwrotethebriefingdocument,yes.

16 A. No. 16 Q. Wastheresomebodyelsewhowrotea briefing

17 Q. _d didn'tthatbriefingdocumentattemptto 17 documenttoo?

18 justifyandexplaintherecommendationfor401approval 18 A. It'spossiblethatI hadthebriefing

19 thathadbeenreached? 19 documentreviewedby otherstaffbeforeI finalizedit,

20 A. Well,aswithanybriefingdocument,it 20 butI'mnotrecallingspecificallyifI didthator

21 providesinformationthatindicateswhetherornotit's 21 not.

22 anappropriatedecision. 22 Q. Didanyoneelsewritea briefingdocument?

23 Q. Soisthata yes? 23 A. NotthatI recall.

24 A. Well,I'mnotsurethatI understandwhat 24 Q. Havinggonethroughallthatinformation,are

25 yourdefinitionofjustificationwouldbeinthiscase, 25 youabletoexplaintherationaleforthearsenicvalue
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i placedinthe401certificationfillcriteria? i Q. Isthereanyevidenceyouhavethatpetroleum

2 A. Ifit'snotinthebriefingdocument,then 2 isnaturallyoccurringinPugetSoundsoils?

3 I'mrecollectingthatwe hadconversationsaboutwhat 3 A. No.

be acceptable, I'mnotina positionright 4 Q. Canyouexplainthebasisonwhichthe401
4 would but

5 nowto explainit,no. 5 certificationalloweda levelofso-callednaturally

6 Q. WhatabouthaveyoureadthePCHBdecisionon 6 occurringpetroleumtobe includedor tobepresentin

7 thestay? 7 fill?

8 A. I wentthroughit. 8 A. No.

9 Q. DidyouseethediscussioninthePCHB 9 Q. Isthatsomethingthatyoubrought-- andby

I0 decisionaboutpetroleum-basedcontaminants? i0 thatI meanthisissueof thepetroleumnaturally

ii A. I did. ii occurringornot-- didyoubringthattotheattention

12 Q. I don'twanttomisquotethePCHB,butwould 12 of thedirectorwhenexplainingtherationaleforthe

13 youagreetherewerewordsinthedecisiontothe 13 401certification?

14 effectthereisno naturalbackgroundfor 14 A. Idon'trecalldoingthat.

15 petroleum-basedcontaminantsinPugetSoundsoils? 15 (DepositionExhibitNo.91wasmarkedfor

16 A. Somethingtothateffect. 16 identification.)

17 Q. Do youdisagreewiththat? 17 Q. (BYMR.EGLICK)Showingyouwhat'sbeen

18 A. Notnecessarily. 18 markedasExhibit91toyourdeposition.Canyou

19 Q. Well,I'mnotaskingyounecessarily.I'm 19 identifyit,please?

20 askingyou-- you'reheretoday.You'rethenorthwest 20 A. It'sa faxto_n KennyfromOliveXvonne.

21 regionaldirectorof theDepartmentofEcology.Doyou 21 Q. Addwhat'sattached?

22 disagreewiththatconceptthatthere'snonatural 22 A. It'sa lettertoMicDinsmore,Executive

23 occurringbackgroundlevelforpetroleuminthePuget 23 Director,PortofSeattle,fromTomFitzsi_ons,and

24 Soundregion? 24 it'snotonletterhead,soI don'tknowif it'sa draft

25 A. No. I don'tdisagreewiththeconcept. 25 ornot. It'sdatedSepte_nber28,2000.

167 168
1 Q. Isthistheletterthatcameoutofthat 1 haveit--andifnot,I cantryanddigitup --at
2 meetingwhenMicDinsmoreflewinfromEuropeandyou 2 Exhibit86?

3 allhadtogodownandmeetintheportofficetotalk 3 A. Xeah. I gotit.

4 aboutthewithdrawal? 4 Q. Do youseeon thesecondpointthere,

5 A. MayI havea momenttolookat it? 5 "Managersshouldnotrewardprojectapplicants'

6 Q. Sure. 6 attemptstogetearlyassurances"?Doyouseethat?
7 A. Thisis it,yes. 7 A. Yes.

8 Q. Now,wasthisletter--thewordingofthis 8 Q. Do youseethesentencethatsays,quote,

9 letterdraftedat thatmeeting? 9 manyprojectapplicantswilltrytogetecology

10 A. I seemto recallthatsomeofitwas. i0 managersto assurethemthata projectis,single

ii Q. Inotherwords,youactuallysatdownthere Ii quote,permittable,singlequote,endquote?

12 withthegovernor'schiefof staffandworkedoutthe 12 A. I seethat,yes.

13 wordingof a letterthatwouldbe sent;isn'tthat 13 Q. Now,let'sjusttakea lookatthisExhibit

14 right? 14 91. Ifyoulookdowninthethirdparagraph,there'sa
15 A. We discussedco_aitmentsthatwouldbe 15 sentencetherethatstartswiththewords"we

16 appropriatefromthereforwardandcameupwithsome 16 anticipate."Doyouseethat?

17 draftlanguage,yes. 17 A. I wasstilllookingattheotherdocument.

18 (Mr.Witeklefttheroom.) 18 Okay. I'mlookingattheletteragain.Which

19 Q. _d thisisonceagainthemeetingthatwe 19 paragraph,please?

20 discussedthatTomLusterwasnotpresentateven 20 Q. Thirdparagraphdown. Doyouseethe

21 thoughatthatpointhe wasstillthe401coordinator 21 sentencethatsays"weanticipate"?

22 andresponsibleforthethirdrunwayapplication;is 22 A. Yes. I seethat.

23 thatcorrect? 23 Q. Couldyoureadthatsentenceintotherecord?

24 A. That'scorrect. 24 A. "WeanticipatethatthePortwillbeableto

25 Q. Now,couldyoutakea lookbackifyoustill 25 adequatelyaddressremainingissues.Inlightof"--
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1 Q. I askedyouto readthatsentence,butgo 1 learntoimprovethewaywedealtwithmajorprojects,

2 ahead.Whydon'tyoureadthenextsentenceafterthe 2 andso itisn'tagencypolicy.Itwasn'tadoptedasa

3 colon. 3 doctrine.Itwasgoodinputfromstaffforus to

4 A. "Inlightofthisperspective,we believe 4 considerwhenworkingmajorprojects.
5 thatitispossibleto issuea 401Certification 5 Q. Andinanswertomy question,youneversent

6 consistentwiththefollowing." 6 aroundanyrevisionsorcorrectionsor thingsthatyou

7 Q. Now,your401coordinator'snotthere.He's 7 thoughtshouldbechangedinthisdocument,didyou?

8 stillassignedtotheproject,buthe'snotthere.The 8 Bythisdocument,Imeanthelessonslearnedmemo.

9 languageofthisletterisapparentlybeingha_ered 9 A. Well,I knowthatpursuanttodifferent

I0 outintheroom,andaren'tyoumakingthoseverykinds I0 discussionsthattheagency'shadotherdocumentshave

ii ofreassurancesthatthelessonslearnedmemosaysto II beenproduced,but I don'tknowif theywereproduced

12 avoid? 12 indirectresponsetoor forpurposesofamendingthis

13 A. Well,firstofall,I don'tagreestraightup 13 document.

14 withallthebulletsinthelessonslearnedmemo. 14 (DepositionExhibitNo.92wasmrked for

15 Q. Soasfaras you'reconcerned,someof those 15 identification.)

16 justaren'tgoodadvice;is thatcorrect? 16 Q. (BY_. EGLICK)Showingyouwhathasbeen

17 A. I thinkthatinsomeinstancesthey'renot 17 markedasExhibit92to yourdeposition.Canyou

18 goodadvice.Itdependson thecircumstances.It 18 identifyit?

19 dependson thesituation. 19 A. Yes. It'stoGaryZeilerdated_y 12,2000.

20 Q. Now,didyoueversendyourownmemoaround 20 That'sa wrongdate.

21 andsay,well,I don'tthinkthisappliestomeor to 21 Q. Infact,ifyoulookat thesecondpage,

22 thenorthwestregionalofficeor tothethirdrunway 22 isn'tthisreallyfromNovember2001?

23 application? 23 A. Yeah. I havea memodocumentonfile,andI

24 A. Thelessonslearneddocumentwasa document 24 assumedthatthedatefunctionwouldupdate

25 presentedby stafffordiscussionpurposesowecould 25 automatically.Inthisparticularcase,itdidn't.I

171 -0
1 seemtorecallthat--thisistoGaryrailerfromme. 1 A. Itwasfora meetingwheresomepeoplewould

2 It'sstaffrecognitionchecks.I seemto recallGary 2 receivecheckswhohadworkedon thecertification.

3 callingmeup andaskingme to lookatthedate. I 3 Otherfolkswereinvitedto attendthemeetingwhowere

4 believeI senthima correctedversion.I don'tknow 4 beinggivenlettersof appreciationor certificatesof

5 forsure.I mayhavesenthima correctedversion. 5 appreciation,sothiswasjustfortheindividualswho
6 Maybewe justcheckeditoverthephone. 6 wouldbe receivinga check.

7 Q. Now,as Iunderstanditfromthismemo,you 7 Q. Andthechecksaresomethingfromecologyfor

8 wereholdinga meetingonNove_er13thatyoucalleda 8 workperformedon the401certifications?

9 decisiondebriefingmeeting? 9 A. That'scorrect.

10 A. Yes. i0 Q. _mddidyoupickthenumeswhowouldgetthe

ii Q. That'sNove_er13,2001? Ii checks?

12 A. That'scorrect. 12 A. I pickedoutthenames.I ranthembyTom

13 Q. A_dwasthataninternalecologymeeting? 13 Fitzsimmons,andIbelievethatthee-RailwhereI did

14 A. Yes. 14 thatwasdisclosed.He sentbacka messageeitheron

15 Q. So nobodyexceptfromecologywasthere;is 15 thephoneorthroughthee-nil concurringwiththe
16 thatcorrect? 16 namesthatI hadhere.

17 A. Well,thiswas-- itwouldalsoinclude 17 Q. Now,PeteFactworkedon the401at some

18 friendsorpartnersof individualsbeingrecognized, 18 point,didn'the?

19 anditalsoincluded--wasto includeouroutside 19 A. Asdiddozensofotherpeople.

20 consultantsfromKingCountyandfromShannon&Wilson. 20 Q. PeteFactwasn'ton thislist;isthatright?

21 Q. Anyonefromtheport? 21 A. No,he'snot. I believethatI hadanother

22 A. No. 22 listof folkswhoreceivedcertificatesof

23 Q. Andthiswasforthepurposeofpresenting 23 appreciation,andI thinkIhadChungYeaonthat. •24 checkstothestaffpersonswhohadworkedon the401 24 don'tbelieveI hadPeteFact.

25 certification? 25 Q. Now,thesemeetingsthatyouwereholding
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1 withtheport,inholdingthosemeetingswiththeport, 1 ofecologyandtheport,ofcoursetheportwouldget

2 youpreparedmatrices,didn'tyou,ofwheredecision 2 copiesofthosenotestoo.
3 issueswereonthe401? 3 Q. Thosematrices,aretherekindof--I don't

4 A. Sowe'rejumpingbacktoMy 2000now? 4 knowwhatkindofcomputerprogramyoudothemon,but
5 Q. No. Actually,we'rejumpingtostartingin 5 they'rekindof documentswithlinesgoinghorizontally

6 October2000whenthemeetingswiththeportstarted. 6 andverticallyandittalksaboutan issueandthen

7 A. Okay. Thefacilitatedmeetings.Right. 7 wheretheissueisin theprocess?

8 Yes. 8 A. Right.InitiallyI thoughtyouwere

9 Q. _d thosematriceswerepreparedand 9 referringto sometablesthatI usedtoproducemyself,

I0 distributedtowhom? i0 but,yeah,thesetablesormatricesifyouwillwere

ii A. Alltheindividualswithresponsibilityfor Ii probablyproducedinWord.

12 workingtogetherto internallyandthenexternallytoo 12 Q. Thosehaveboxesinthemwithnotationson

13 attheporttoresolveissuesandtoTomFitzsimmons, 13 variousissues?

14 andI'mnotreme_eringothermanagersat thispoint. 14 A. Yes.

15 Q. Sodidthosematricesgetsharedwiththe 15 Q. A_dthoseweresharedwiththeportaspart

16 portat thesenegotiationmeetings? 16 ofthisfacilitatedprocess?

17 A. Well,theyweren'tnegotiationmeetings.I 17 A. Withtheportandthenofcourseultimately

18 thinkintheverybeginningI thinkthattheport-hired 18 withACCandanyoneelsewhomadea requesttogeta

19 facilitatorreferredtothemeetingsas negotiations. 19 copy.

20 I thinkthattheyweren'treferredtoasnegotiations 20 Q. Now,whatdo youmeanbyultimately?

21 afterthemeetingsgotunderway. 21 A. Theyweremadeavailablethroughpublic

22 Theywerefacilitatedtechnicalmeetingsto 22 disclosure.

23 workthroughissuesrelatedtotheport'sstormwater 23 Q. Weren'ttheywithheldasdeliberative?

24 managementplanproposalandtheirlowflowmitigations 24 A. Notthe-- thematricesthatI'mrecalling

25 plan,andsincethemeetingswerefacilitatedonbehalf 25 thatwereproducedtodocumentthetechnicalmeetings

175 176
1 thatwerefacilitatedbyKateSnider,meetingsbetween 1 Q. _d toanyoneelse?

2 theportandecology,thatinformationwasnotheld. 2 A. A_nKenny.

3 Thatinformationwasmadeavailableona regularbasis 3 Q. _yone else?

4 to theACCunlessthere'sanothermatrixora table 4 A. I don'tthinkso.

5 thatyou'rereferringtoandImaybehavea different 5 Q. Well,I'mlookingatyoure-maildated_y

6 oneinmind. ButI'mreferringtothefacilitated 6 17. DoyouseeExhibit93? Itsays,"This,quote,

7 technicalmeetings.Allofthatinformationwasmade 7 updated,quote,tableshouldassistindiscussionswith

8 available. 8 PortofSeattlestaffandmanagers."Doyouseethat?

9 Q. Let'sseewhatwe'vegothere. 9 A. Yes.

i0 (DepositionE:_hibitNo.93wasmarkedfor i0 Q. Now,whowasitgoingtoassist?

ii identification.) Ii A. Letme lookat it fora minute.

12 Q. (BYMR.EGLICK)Canyoutakea lookatwhat's 12 Q. Sure.

13 beenmarkedasExhibit93? 13 A. Thiswasto assistus inourinternal

14 A. Yes. 14 discussionsandsubsequentdiscussionswiththeportin

15 Q. Isthisthekindofmatri:_thatyouwere 15 understandingtherelationshipbetweenthenatural

16 referringto? 16 resourcemitigationplan,thelowflowmitigationplan

17 A. No. No. Thisis--I wasreferringtothe 17 requirementsandthestormwaterplan,theideabeing

18 matricesortablesthatwereproducedalongwiththe 18 thatthereneededtobeanalysisrelatingtothe

19 notesthatdocumentedthefacilitatedtechnical 19 integrationof them.

20 meetingsbetweentheportandecology.Thisisnotthe 20 Q. Sowasthissharedwiththeport?

21 tablethatIwasreferringto. 21 A. Well,letme see. I don'tbelieveitwas.

22 Q. Well,whoproducedthematrixinExhibit93? 22 Itmayhavebeenata laterdateafteritwas

23 A. ThisisonethatI produced. 23 ultimatelyreleased,butI believeitsusefulnesswas24 Q. _d sowhodidthisgoto? 24 short-lived;thata pointneededtobemadewith

25 A. ThiswenttoTomFitzsimons. 25 respectto theneedtohavetheseplansintegrate,and
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1 afterthepointwasmde, afterwe discussedit,I 1 Ms.Kennysays,quote,it is stillveryrough,but

2 don'tbelieveitwasusedmuchintothefuture. 2 giventhetimeconstraintsaheadofus,I wanttoget

3 (DepositionExhibitNo.94wasmarkedfor 3 thisto youso thatyoucanstartlookingitoverand

identification.) 4 provideme withfeedback,end
4 quote?

5 Q. (BYMR.EGLICK)Lookingatwhat'sbeenmarked 5 A. Yes.

6 Exhibit94toyourdeposition.Canyouidentifyit? 6 Q. Thisisane-maildatedJuly29.

7 A. Thisisane-mailfrom;mnKennytomyself. 7 A. Correct.

8 It'sdatedJuly29,2001,lastsummer,to Kevin 8 Q. Sowhat'sthetimeconstraintifthedeadline

9 Fitzpatrick,JohnDrabeck,othersat ecology.Itwas 9 --whatwasthedeadlinefor401certificationbasedon

i0 atthetimedeliberative,anditwasapreliminary i0 thatone-yearrequirement?Wasn'titDecember27,

ii draft401waterqualitycertificationforthethird ii 2001?

12 runway.Italsowentouttoourconsultants,Katie 12 A. Itwasa fewmonthsout.

13 WalterandKellyWhiting. 13 Q. ItwasDece_nber,wasn'tit?

14 MS._RCHIORO:I'mgoingto interject.I 14 A. Ibelieveso.

15 believethisisa previouslymarkedexhibitforthe 15 Q. Sohere'sMs.Kennysendingane-mailon

16 depositionofAnnKenny. 16 Sunday,July29,sayinggiventhetimeconstraints

17 HR.EGLICK:I don'tknowifit'sthesame 17 aheadof us,I wantedtogetthistoyou. Whattime

18 one. _ybe itis. We'llhavea dup. 18 constraintisshereferringto?

19 Q. (BYMR.EGLICK)So yougotoneofthese, 19 A. She'sreferringtoa blockoftimethatwe

20 right? 20 estimated wouldbe adequatefor makinga 401decision.
21 A. Right. 21 Q. A blockoftimeyouestimatedtowhom?

22 Q. Andyoucommentedon ittotheextentyouhad 22 A. Internallyamongstourselves.

23 comments? 23 Q. Andwasthatestimatetransmittedto someone

24 A. I believeI wouldhave,yes. 24 whowasrelyingon it?

25 Q. Doyouseethiscovernoteherewhere 25 A. I believethat--well,therewasa lotof

179 _1 interestin thestatusof thedecision-makingprocess 1 understanding,isestimatea synonymforconstraint?

2 fromtheproponentandof coursefromtheopponents, 2 A. Nottomy understanding.

3 andaspartofmy jobincoordinatingwiththe 3 Q. Sowho'sputtingon thetimeconstraint

4 technicalpeopleasI mentionedpreviously,I wouldask 4 referredtoby_n Kennyinthise-mail?

5 thatestimatesbemadewithregardtohowlongitwould 5 A. Theagencyimposedituponitselftomakea

6 taketoreviewgivendocumentsandgiventheiradequacy 6 decision.

7 to speculatearoundwhenwemightbeabletomakea 7 Q. Bywhen?

8 decision,andthetimeframethat'sbeingreferredto 8 A. Theblockof timethatwehadinfrontofus

9 hereorthetimeconstraintsrelatetoa timeframe 9 formakinga decisionmovedseveraltimes,andsoI'm

i0 producedby thatprocess, i0 pausingbecauseI'mtryingtorecollectwhatwe'd

ii Q. Well,surely,_. Hellwig,you'renot II establishedforourselvesatthistime.At onetimeit

]2 testifyingthattheAirportCommunitiesCoalition 12 wasJune. Thenit wasJuly,andnowwe'reintoAugust.

13 placeda timeconstraintonecologyinwhichitwanted 13 Itwouldmoveasa functionofusnotgettingwhatwe

14 a decisionissued,areyou? 14 neededorhavingenoughtimetoreviewwhatwehadto

15 A. No. 15 makea decisionandbeco_ortablewithit. So I'mnot

16 Q. Andyouunderstand,don'tyou,thedefinition 16 recallinga deadlineassociatedwiththistime

17 oftheword"constraint,"or shouldIbringina 17 constraintrighthere.

18 dictionary? 18 Q. SoAnnKennywasworkingweekendsand

19 MS.Fg_RCHIORO:Objection;argumentative. 19 referringtotimeconstraints,butto yourknowledge,

20 A. Iunderstand. 20 therereallywasn'tone?

21 Q. (BYMR.EGLICK)Estimateis nota synonymfor 21 A. Wewereattemptingtomakea decisioninan

22 constraint,is it? 22 effectiveandefficientmanner.

23 A. Constraintdoesn'tnecessarilyimplyanexact 23 Q. Well,weren'tyougettingpressurefrom

24 date. 24 higher-upstogetthatcertificationout?

25 Q. I didn'taskyouthat.To your 25 A. We hadcontinuouspressure,andasyou've

Mary h. Green, CCR, RPR Yamaguchi, ObienaMangio
206-622-6875 * m.marygreen@verizon.net AR 028642



CaseCompress RAY HELLWIG, January 8, 2002
181 182

1 pointeditoutme,I'veindicatedinpreviousdocuments 1 A. No.

2 attimesIthoughtitwassubstantialpressuretomove 2 Q. Nopressurefromthegovernor'soffice?

3 aheadwitha decision,thepressurebeinginterestfrom 3 A. Lotsof interestfromthegovernor'soffice

4 theproponentandinterest--pressurecameatusfrom 4 andon thepartof agencymanagementinthe

5 multipledirections. 5 decision-makingprocess.

6 Q. Letme go backandaskthequestionI asked 6 Q. Interestfromthegovernor'sofficeexpressed

7 youbeforeagainto justmakesurewe'renotgetting 7 how?

8 confusedhere. Axeyoutestifyingthattherewas 8 A. Expressedinwantingtoknowwhatthestatus

9 pressurefromtheAirportCommunitiesCoalitionto 9 ofthedecisionwas.

i0 issuethedecisionquickly? I0 Q. Andhowdidyouhearthatthegovernor's

ii A. No. ii officewantedtoknowwhatthestatuswas?

12 Q. Andyou'renottestifyingthattherewas 12 A. DirectorFitzsimmonsinoneinstancewould

13 pressurefromtheAirportCommunitiesCoalitionto 13 havea conversationwiththechiefof staff--

14 issuea certification,areyou? 14 Q. ThisJoeDearperson?

15 A. No. Quitethecontrary. 15 A. PaulIsaki.

16 Q. So thepressureto issuea decisionquickly 16 Q. JoeDearwasgoneby then?

17 wascomingfromhigher-upsin stategovernment,wasn't 17 A. JoeDearwasgone.

18 it? Wasn'tit? 18 Q. Okay.

19 A. Theinterestina quickdecisionhadbeen 19 A. AndI wouldprovideupdatesorbriefings.

20 therefora matterofyearson thepartoftheproject 20 Q. Howmany401shaveyouworkedonwherePaul

21 proponent. 21 Isakiiscallingandaskingwhenit'sgoingto beout?

22 Q. Pleaseanswermy question. 22 A. One.

23 A. Pleaserepeatthequestion. 23 Q. Sea-Tac,right?

24 Q. Thepressurefora quickdecisionwascoming 24 A. Correct.

25 fromhigher-upsin stategovernment,wasn'tit? 25 Q. Takea lookifyouwouldatpagei0of this

183 184i E::hibit94. Lookat thetopof thepageifyouwould. 1 fillsourcesamplingschedulewillbe asproposedby

2 A. Okay. 2 theNorthwestRegionalOfficeWater_alityProgram."

3 Q. Doyouseewhereit says"basis"? 3 Q. Socanyouexplainasyou'resittinghere

4 A. Yes. 4 todaytherationaleforgoingwiththelessernun_erof

5 Q. Now,thatdidn'tshowup --thatbold 5 samples,si::asopposedtothe226recommendedbythe

6 paragraphofprintbasistheretextdidn'tshowup,did 6 toxicsclean-upprogram?

7 it,intheAugustorSepte_ercertifications,didit, 7 A. Therationaleiswiththewaterquality

8 theonesthatwereactuallyissued? 8 programandthe401coordinatorthatI wouldrelyupon.

9 A. I'mlookingat that,andI don'tseeit. 9 I don'thaverationalebeyondthat.

10 Q. Now,couldyoureadthefirst--actually, i0 Q. Wascosta factor,costfortheport?

Ii whydon'tyoureadthewholethingintotherecord, ii A. I'mpausingbecausecosthadbeenbroughtup

12 thatbasisparagraphthat'sinExhibit94whichwasthe 12 asa factorby theport. I'mnotrecallingthatitwas

13 draftthatAnnEennycirculatedon July29. 13 a factorinthisdecision.

14 A. "Basis:Thefillsourcesamplingscheduleis 14 Q. Wasn'tthereanotherdraftofthisdecision

15 asproposedby theNorthwestRegionalOfficeWater 15 thatactuallycalledoutthatcostwasa factor?

16 _alityProgram.TheTonicsCleanupProgramhas 16 A. I'mnotrecallingit. Theremaybe one.

17 providedguidanceforthesamplingof 17 (DepositionExhibitNo.95wasmarkedfor

18 petroleum-contaminatedsoilstockpiles(Publication 18 identification.)

19 Nu_ber91-30).Theguidancerecommendeda muchhigher 19 Q. (BY_. EGLICK)Lookingat what'sbeenmarked

20 samplingschedulethanas proposedinthefill 20 as Exhibit95toyourdeposition.Canyouidentifyit?

21 criteria.Forexample,fora 200,000-cubicyard 21 Canyouidentifyit?

22 stockpile,theTo=icsCleanupProgramguidance 22 A. It'sane-mailfromTomFitzsirmonsto

23 recommendeda minimumnun_berof226samplesas compared 23 myself,SherylHutchison,ourpublicinformation

24 to sinsamplesasproposedabove.Intheabsenceof 24 managerinLaceyfortheagency,andDiannePastore,

25 Ecologyguidanceforthesamplingofborrowsites,the 25 whoisTomFitzsimmons'assistant,regardingSeattle
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1 editorialsbyphoneaboutthethirdrunwaydecisionand 1 Q. _d whatweekwasthat?

2 Tom'sscheduleonAugust9. 2 A. ItwastheweekofAugustI0orAugust9.

3 Q. Sowhat'sthatallabout? 3 Q. Soallofthisschedulingwasdonearound

4 A. Itwasinanticipationof --letme lookat 4 thatconstraint?
5 itbriefly. 5 A. Whenwe gottowithinacoupleofweeksof

6 Q. Sure. 6 earlyAugust,itbecamemuchclearerwhenwe thoughtwe

7 A. Ithadtodowiththetimingofannouncing 7 couldgeta decisionout,sowe co;mittedtomking a

8 ourdecisionknowingthattherewasinterestinthe 8 decisionandtryingtodo it,andnowI'mrecalling

9 mediaandbyotherpartiesthatwewouldn'twantto 9 that'sprobablywhy_n wasneedingtoworkonthe

i0 announcea decisionpriortomking it. I0 weekend,althoughshedidthatonherown.

II Q. Well,thiskindof setssomeparameters, Ii _. _i_RCHIORO:Canwe takea break?

12 doesn'tit,in termsofwhatyourtimeframeisfora 12 _. EGLICK:Sure.

13 decision? 13 (Recesstaken.)

14 A. Itdoes. 14 (Ms.Leavittlefttheproceedings.)

15 Q. What'sanE-Boardbytheway? 15 Q. (BYMR.EGLICK)What'sSMTmean,_. Hellwig?

16 A. Editorialboard. 16 A. Seniormanagementteam.

17 Q. Sopartof thedecisionmakingwasthen 17 Q. _d whatdoesthatreferto?

18 i_ediatelyorpartofthediscussionaboutdecision 18 A. Well,seniorranagementteamconsistsofthe

19 makingwasi_ediatelytryingto e:_plainit topeople 19 followingexecutivemanagers:thedirector,thedeputy

20 whowriteeditorialsfornewspapers? 20 director,theregionaldirectors,chieffinancial

21 A. We knewthatwe'dbe contacted.NowthatI'm 21 officer,directorofpersonnel,andthelegislative

22 seeingthisandI'mthinkingaboutmy earlieranswers, 22 liaisonorintergovernmentalaffairsdirector,andour

23 I am recallingthataswegotto theendwedidproject 23 divisionchieffortheAAGsitsin. Thedirector's

24 whatweekwethoughtwewouldbe abletomakea 24 assistantandspecialassistanttothedirectorwillbe

25 decision. 25 thereoffandon. At thetimeitwasJoeWilliams,I

187 '_

1 believe.KeithPhillips,specialassistanttodirector 1 naturalhydrologiccycleinperpetuity.

2 onwaterresourceissues,usedtobe programmanager 2 Q. Didtheseniormanagementteamdiscussthe

3 forwaterresourcesprogram. 3 waterrightissue?

4 Q. Aretherevotestakenat seniormanagement 4 A. Yes.

5 teammeetings?Isthathowitworks? 5 Q. Waseveryoneat theseniormanagementteam

6 A. No. 6 unanimouslyinagreementthatnowaterrightsshouldbe

7 Q. So it'sjustdiscussion? 7 requiredtotheport?

8 A. Wehavediscussion,trytoreachconsensuson 8 A. I don'trecalltouchingbasewithevery

9 importantissues. 9 me_er ontheteamwithregardtowhetherornotthey

i0 Q. Onthewaterrightsissue--doyouknowwhat i0 agreedwiththeapproachor thedecision.

ii I'mreferringtowhenI saythewaterrightsissue? ii Q. Well,thedecisionwasdiscussed,wasn'tit?

12 A. Yes. 12 A. Yes.

13 Q. What'syourunderstandingofwhatI'm 13 Q. Attheseniormanagementteammeetingon

14 referringto? 14 what,April3,2001?

15 A. It'smyunderstandingyou'remostlikely 15 A. I wouldhaveto checkmy calendar.

16 referringtotheissuerelatedtowhetheror notthe 16 Q. Wasitsometimeinthespringof 2001?

17 portshouldbe requiredtoobtaina waterrightforthe 17 A. I believeso.

18 stormwaterthatitmanagestoprotectwaterquality. 18 Q. _d youdon'trecallwhetheranyoneatthe

19 Q. Andthemanagementofthestormwaterasyou 19 meetingsaid,no,theyneeda waterright?

20 putitincludesrelyingon thatstormwaterfor 20 A. I touchedbasewitha coupleof theme_ers

21 mitigationinperpetuityforstreamflows;isthat 21 priortothemeetinganddon'trecallthat,andthen

22 correct? 22 duringthemeeting,ourAAGsupporthadprovided

23 A. Torelyonthatstormwaterto--well,to 23 informationthatcouldbe usedto--well,informatJ-24 manageit,toprotectagainstproblemsassociatedwith 24 onbothsidesoftheissueforusto consider.

25 peakflows,andtothenalsouseittomimck the 25 Q. Whoprovidedinformtiononbothsidesof the
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1 issue? 1 Q. DoyouknowwhoJayManningis?

2 A. Inconsultationwithprogrammanagersand 2 A. Yes.

3 otherprogramstaffandwithassistancefromthe 3 Q. Whoishe?

4 attorneys,wegothelpinunderstandingtheissueson 4 A. Well,heworksforprivatepracticenow,but
5 bothsides--or theelementsofthedebateoneach 5 hewasdivisionleadfortheecologydivisionAAG's

6 sideoftheissue. 6 supportingecologyfora fewyears.

7 Q. Andthenwhomadethedecisionnotto require 7 Q. Leadmeaninghe supervisedalltheecology

8 a waterright? 8 attorneysrepresentingecologyinadvisingecology?

9 A. Seniormanagementteam. 9 A. Right.That'scorrect.

i0 Q. _y particularwaythatthatdecisionby the I0 Q. _d hewasandisnow,ishenot,anattorney

Ii seniormanagementteamwasaccomplished?Wastherea Ii forPortof Seattle?

12 votetaken? 12 A. I believethathe'swearinga lotofhats

13 A. Well,itwasn'ta vote,butweaskedfor-- 13 rightnow. HesupportstheWashingtonEnvironmental

14 essentiallythequestionwasposedandaskedfor 14 CouncilandI believea privatefim. Hebelongstoa

15 concurrence,andtheheadsnodded.Tom'sheadnodded, 15 privatefirmandthenalsohasprovidedsupporttothe

16 whichisthemostimportantoneintheroom. 16 PortofSeattleaswell.

17 Q. Tomwho? 17 Q. Sowhenyousayhe supportstheWashington

18 A. TomFitzsimmonsasthedirector. 18 EnvironmentalCouncil,doyoumeanwithregardtothe

19 Q. Hewasatthemeeting? 19 thirdrunwayapplication?

20 A. Hewasatthemeeting. 20 A. No. No. He'sjusta memberofthecouncil.

21 Q. Didhe disclosethathe'dhada conference 21 Q. Sowhyarewe havingina responseto a

22 callon thewaterrightstopicamongotherthingswith 22 questionaboutwhetherhe representedthePortof

23 JoanMarchioroandJayManninginthefewdaysleading 23 Seattleinclusionof a referenceto theWashington

24 uptotheseniormanagementteammeeting? 24 EnvironmentalCouncil?Istheresomeconnectionin
25 A. I don'trecallifhedisclosedthator not. 25 yourmind?

191 192
1 A. No. 1 mnagerintheregion,withcopiestoTomFitzsimmons

2 Q. Did_. Manning'sparticipationinthe 2 andSherylHutchisonregardingbriefingmaterialfor

3 WashingtonEnvironmentalCouncilhaveanyrelevancein 3 thegovernor,andit'sa requestthatbriefing

4 yourmind-- 4 materialsbeingpreparedforTom'smeetingwiththe

5 A. IthinkI wassortingitoutinmymindto 5 governorandPaulIsakionthethirdrunwaybesentto

6 answerthequestion. 6 himcloseofbusinessonTuesday,August7.

7 Q. Sowhodidhe representandwhodoeshe 7 Q. So isthisoneofthoseconstraintsthatAnn

8 represent,then? 8 Kennywasreferringto?

9 A. Theport. 9 A. Yeah. I thinkI mentionedearlierthatonce

I0 Q. Now,youdon'tremember,then,thedirector i0 thematerialsgotinfrontofme I'dbeginto recall

ii saying,well,I wasonthephonewithJayManningabout ii thatwehad--aswe gotcloseto thebeginningof

12 thatwhenyouweredecidingthisissuewiththesenior 12 Augustthatweseta goalfortryingtomakea decision

13 managementteam,do you? 13 ifallthepieceswouldfalltogetherintheweekof

14 A. I'mnotrememberingthat. 14 the10th.

15 Q. Well,didyoueverlearnafterwardthatJay 15 Q. Andwhenyousayyouseta goal,setagoal

16 Manninghadbeenon a conferencecallwithJoan 16 andcommunicatedittowhom?

17 Marchioroandthedirector? 17 A. ToMs.Eennyandanyotherstaffwhowould

18 A. I rememberhearingreferencestosuch 18 needtobeassistingherwithinputforthe401.

19 conversation,butI'mnotrememberingitspecifically. 19 Q. Wastheasyouputitgoalcommunicatedto

20 (DepositionEnhibitNo.96wasmarkedfor 20 theport?

21 identification.) 21 A. IbelievethatI hadatleastone

22 Q. (BYMR.EGLICK)Lookingatwhat'sbeenmarked 22 conversationwithElizabethLeavitta weektoa week

23 E_:hibit96. Canyouidentifyit? 23 anda halfinadvanceoftheweekof the10thtelling24 A. Thisisane-mailfromDiannePastoreto 24 herthatwemightbe abletomakea decisionthatweek.

25 myselfandCurtHart,whowasmypublicinformation 25 I saidweweretryingtomakea decision.I wasless
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1 definiteexternallythanI wasinternally. 1 director,frommyself,andit'sa briefingdecisionfor

2 Q. Whatdo youmeanby lessdefinite? 2 PortofSeattleSea-TeeInternationalAirportthird

3 A. I wasdeliberatelyvaguewiththeportto 3 runwayproposalsexpandedversionforTuesdaymeeting,

4 help expectationsaroundwhatwemightormight 4 soit'sane:_pandedversionofanotherdocumentI'dmanage

5 notbe abletodo. 5 createdforpurposesof goingoverthedecisionthatwe _

6 Q. Youneverdidgetthatcompletelowflowplan 6 wereheadedtowardswithseniormanagementteam.

7 youwerewaitingforby thetimeyouissuedthe401 7 Q. Now,whenyousaythatthisisa draft,you

8 certificationinAugust,didyou? 8 noticethelogoon heresays"TomFitzcopy"or the

9 A. Wehadenoughinformationtomakea decision. 9 handwrittennotationsays"TomFitzcopy."Do yousee

i0 Q. Didyouhavea completelowflowplan? I0 that?

II A. Wehada calculatedimpactandwehad II A. Yes.

12 conceptualplans,andsowehadwhatweneededtobe 12 Q. So I assume--andperhapsyoucantellme --

13 abletomakea decision. 13 thismeansthatthiswasthecopythatwassentto

14 Q. Isthatwhatyouhadtoldtheportoriginally 14 _. FitzsimmonsandthenultimatelyproducedtoACCon

15 thatyouneededtohavetomakea decision? 15 publicdisclosure?

16 A. I believethatwehadbeentellingtheport 16 A. Yes. Thatmustbe.
17 formonthsthatwewouldnotmakea decisionon the401 17 Q. Thenwhilethisis labeleddraft,itwas

18 untilwehadconfidenceina calculatedimpacttothe 18 actuallytransmittedfromyouto_. Fitzsirmons;is

19 creeksthatwouldneedtobe offset. 19 thatcorrect?

20 (DepositionExhibitNo.97wasmarkedfor 20 A. Yes. Itwouldhavebeen.

21 identification.) 21 Q. Andthenisthisa draftbecauseitneeded

22 Q. (BY_. EGLICK)Showingyouwhathasbeen 22 _. Fitzsimmons'approvalbeforeitwentina package,

23 markedasExhibit97toyourdeposition.Canyou 23 forexample,tothegovernor?

24 identifyit? 24 A. Itwasdraftbecauseitneededtobe looked

25 A. Thisisa draftmemotoTomFitzsi_ons,the 25 at tomakesureit wasaccuratebeforebeingconsidered

195 "'_
1 final,anditwasnottheversionintendedto goto-- 1 Q. (BYMR.EGLICK)--Exhibit98toyour

2 a draftoftheversionintendedtogo tothegovernor's 2 deposition.Canyouidentifyit?

3 office. 3 A. Thisisa newsrelease.Itwasa

4 Q. Wereanychangesmadeinthisdocumentafter 4 confidentialdiscussiondraftpressreleaseinthe

5 itwassentto_. Fitzsi_ons? 5 eventtheDepartmentofEcologyrendersanapproval

6 A. I don'trecallthattherewereanychanges 6 decisionforthePortofSeattle's401permit

7 fade;thatitwasadequateforitspurposetobrief 7 applicationto constructa thirdrunwayat

8 seniormanagementteam. 8 Seattle-TacomaInternationalAirport.

9 Q. Andasfarasyouknow,what'sin itis 9 Q. Now,I noticealthoughGordonRite hadthe

i0 accurate;isthatcorrect? i0 honorofsigningthecertification,yougotthequote.

ii A. As faras I cantell. Ii Doyouseethaton thesecondpage?

12 Q. Well,youwroteit,right? 12 A. Yes.

13 A. Correct.I'mjust--in responsetoyour 13 Q. Sohowcome?

14 questionwastherea subsequentversion,I'mnot 14 A. Inmy roleas regionaldirector,I am a

15 recallingiftherewasornot. 15 spokespersonintheregionforthedirector,a melnber

16 Q. Imean,inthisparticularexhibithere,did 16 of theseniormanagementteam,andtheassumptionbeing

17 youputanythinginitintentionallythatwas 17 it'sappropriatefora seniormanagertospeakon

18 inaccurate? 18 behalfofan actiontakenby Departmentof Ecology.

19 A. Of coursenot. 19 Q. AndGordonWhiteisn'ta seniormanager?

20 Q. So asfaras youknow,E:_hibit97isaccurate 20 A. Gordonispartof theexecutivemanagement

21 asfarasyouknow? 21 team. He'snotpartof theseniormanagementteam.

22 A. Itwasmeanttobe accurate,yes. 22 Theseniormanagementteamisextendedtoconstitute

23 Q. Now,let'stakea lookat -- 23 thee::ecutivemanagementteamwhenweaddto itthe

24 (DepositionE::hibitNo.98wasmarkedfor 24 programmanagersforalltheoperatingprograms.

25 identification.) 25 That'scalledtheexecutivemanagementteam.
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1 Q. Andyouweremorehands-onanyway,weren't 1 stands.

2 you,onthedecision? 2 Q. ThequoteabouttheAugusti0decision?
3 A. Iwasmorehands-onintermsofdrivingthe 3 A. _d it'sapplicablealsoto theSepte_er21

4 process,yes. 4 decision.
5 Q. Andyou'requotedhereassaying,"Iam 5 (DepositionE_:hibitNo.99wasmarkedfor

6 confidentthatEcologyhasreacheda decisionthatis 6 identification.)

7 scientificallysound,technicallyfeasibleandlegally 7 Q. (BYMR.EGLICK)Showingyouwhathasbeen

8 defensible." 8 markedas Exhibit99. Canyouidentifyit?

9 A. That'scorrect. 9 A. It'sa briefingdocument.Ifyoucangiveme

i0 Q. A_dthiswaswithregardto theAugusti0, I0 a momentto lookatit.

Ii 2001,certification;isthatright? ii Q. Sure.

12 A. Yes. Yes,itwas. 12 A. Itlookstobe documentsandnotesI put

13 Q. Andisthereanythinginaccurateinthat 13 togetherforpurposesof--justa minute.

14 quote? 14 Q. It'sdatedintheupperleftAugust16,2001,

15 A. No. Thequoteisgood. 15 right?

16 Q. So there'snothinginaccurateinit? 16 A. That'scorrect.

17 A. No. 17 Q. So that'ssixdaysafterthedateofthe

18 Q. Bytheway,whenthemodifiedcertification 18 certificationthatwasissuedinAugust,right?

19 wasissuedonSeptember21-- doyourecall? 19 A. Yes.

20 A. Yes. 20 Q. Sowhat'sthisallabout?

21 Q. --didyouissuea pressreleaseandhavea 21 A. I believethiswaspreparedforpurposesofa

22 quoteinthat? 22 meetingthatTomFitzsimmonsandI hadwithport

23 A. I believethatwe draftedtalkingpointsthat 23 officialsandPaulIsakiindowntownSeattle.

24 includedthatquote,butI don'tknowthatwedid--I 24 Q. Now,what'sPaulIsakidoinghavinga

25 don'tbelievewe dida pressrelease,butthequote 25 meeting?He'sgothis401issuedfortheporton

199 200
l Augusti0,sowhyareyouhavinga meetingwhenhe's 1 commissionermeeting-- Ibelieveitwasa dayortwo

2 theguyfromthegovernor'soffice,isn'the,thechief 2 afterthedecision,butI wouldhavetocheck--tobe
3 of staff? 3 availabletoannounceourdecisiontothatbody.

4 A. Yes. 4 Q. Wasn'tthaton the14th?

5 Q. Sowhat'sgoingon? 5 A. Thatmayhavebeen.

6 A. Theporthadsomequestionsabout-- theport 6 Q. OfAugust?

7 hadquestionsrelatingto someofthetermsand 7 A. Yes. Andatthatmeeting,followingthe

8 conditionsinthe401andwasaskingforclarification. 8 commissioner'smeetingina briefexchangewithSine

9 Notknowingwhatallof thequestionsmightbe,I 9 MarieLindseyandTom,Ibecamemoreawareingeneral

i0 believethisdocumentisanattempttoanticipatesome i0 termsof someconcernsthattheporthadwithtermsand

ii oftheconcernsthatmightbediscussedatthemeeting, ii conditions,notunderstandingthem,needingclarity.

12 Q. Letme askyoua questionaboutthis.You 12 Q. Whatdoyoumeanmoreaware?Wereyouaware

13 haveElizabethLeavitt'sphonenumber,don'tyou? 13 of itbefore?

14 A. I do. 14 A. I shouldsaymadeawareof. I can'trecall

15 Q. _d I betyou'reonherspeeddial,don'tyou 15 ifI hada conversationwithElizabethpriortothat

16 think? 16 commissionermeetingor not. It'spossiblethatIdid

17 A. Probably. 17 andshegaveme a hintof someconcernthattheymight

18 Q. Sowhyisitthatordoyouknowwhythe 18 haveandtheneedforsomeclarification.

19 certification'sissuedonAugusti0andyou'refinding 19 MichaelCheynewasalsoatthecommissioner

20 outthroughPaulIsaki,thegovernor'schiefofstaff, 20 meetingwithSine_rie Lindseyandmadee few

21 thattheporthasquestionsaboutthecertification? 21 generalizedstatementsaboutconcernstheyhadthat

22 A. No. Iwasawarethattheporthadsome 22 theyneededclarificationaroundsomeofthetermsand

23 questionspriortothat. 23 conditions,sothatwaswheremyunderstandingthat

24 Q. Now,howwereyouawareofthat? 24 therewereconcernswasclarifiedsomewhat.

25 A. TomFitzsimmonsandI hadattendeda port 25 Q. SowheredoesPaulIsakifitinthepicture,
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1 then?Ifyouhadthisexchangewiththeportstaffat i thoseareyourhandwriting?

2 theportco_ission,howdidithappenthatPaulIsaki 2 A. Theyare.

3 thenis inthepicture? 3 Q. ;mdcanyoureadthoseintotherecordifyou

4 A. Myunderstandingis thathewouldhave 4 would?
5 receiveda callfromMicDinsmore. 5 A. I'lltry.

6 Q. MicDinsmoreistheportexecutivedirector? 6 Q. By theway,I shouldclarify.Whereitsays

7 A. Portexecutivedirector. 7 -- I believeyourcopysayson itintheupperright

8 Q. Meanwhile,hadyoutoldstaffthat--port 8 "_G copy."Doyouseethat?

9 staffthatyouthoughtyou'ddonea finejob,the401 9 A. Yes.

i0 wasclear,andDOEwasnotgoingtoentertainchanges I0 Q. That's_mdreaElizabethGradcopy.That'sa

ii orwordstothateffect? ii notationbyHelsellEetter_nparalegal.Justforthe

12 A. Wordstothateffect.I believethatwe felt 12 recordsoeveryoneknowsthat'snotpartofthe

13 co_ortablethatitwasclear.At thesametime,we 13 document,is it?

14 understoodthatitwaspossiblesomeof thelanguagein 14 A. Themonitoringandreportingrequirementsin

15 the401couldbe modifiedtoclarifyintentwithout 15 the401andadditionalplannedinfor_tionsubmittals

16 weakeningit. 16 increasesthechanceof successto themitigation.If

17 Q. SoExhibit99waspreparedafterthis 17 itfails,theconditionsrequiremoremitigation.It's

18 encounterat theport,afterMicDinsmorecalledthe 18 whatmakesthe401defensible.

19 governor'schiefofstaff,PaulIsaki,andcomplained, 19 Q. Letme askyoua question,and_ybe Iguess

20 andinanticipationof ameetingthatwasgoingto 20 you'rethebestjudgeof yourwriting,butI seewhere

21 occurwiththeport. Isthatthecorrectconte::t? 21 it saystheword"monitoring"andthenitsays"slash

22 A. Yes. 22 reporting."Doyouseethat?

23 _. RFAVIS:Objection;lackof foundation. 23 A. Yes.

24 Q. (BY_. EGLICK)ThenlookingatExhibit99, 24 Q. _mdthenthere'sa forwardslash.Do yousee

25 there'ssomehandwrittennotesatthetop,andI assume 25 that?

203 " '1 A. Yes. 1 Q. Now,lookingat thetypewritten--well,

2 Q. _d thenis thatsupposedtobe a caretof 2 actually,on thebottomright,doesthatsaybackthru?

3 somesort? 3 A. "Breakthru."

4 A. That'sa greaterthan. 4 Q. Whatdoesthatmean?

5 Q. _d thenit says"plans." 5 A. Iwouldneedto readthisdocument,andeven

6 A. Somoreplans. 6 thenI stillmightnotreme_erthecontext,butletme

7 Q. Addthenwhatarethenextletters?Yousaid 7 see. I can'trecall.

8 increase. 8 Q. Now,lookatthetopportionof thedocument,

9 A. Ensure. 9 then.Overridingmessages,thatwasthemessageyou

I0 Q. So it'sensure;it'snotincrease? i0 weregoingtogiveto theportinthemeeting;is that

ii A. It'sensure. II right?

12 Q. "Successofmit,"isthatmitigation? 12 A. TheseareoverridingmessagesthatI talked

13 A. Mitigation.Ifitfails,conditionsrequire 13 with-- Iwasgettingready-- Iwassupposedtobe --

14 moremitigation.It'swhatmakesthe401defensible. 14 I waspackingmy cargoingonvacationthatday. Tom

15 Q. _d ontheright-handsideinthemarginyou 15 pickedmeup at thehouse.Thisisa documentI used

16 havesomethingthatlookslikeEYES. 16 tobriefhimon thewayuptoSeattle.

17 A. EYEs,andthat'srelatedto -- 17 Q. Sothisiswhatyou'retellingTom,ecology

18 Q. Full-timeequivalents? 18 isoverridingmessages?

19 A. Full-timeequivalents.Theportagreedin 19 A. Itwasmy perspectiveofwhatwouldbe some

20 conceptbeforeweevenmadea decisionthatifwe ever 20 goodoverridingmessages.

21 gottothepointof a decisionthatitwouldmake 21 Q. Forecology?

22 resourcesavailabletoecologytohelpus oversee 22 A. Forecology.

23 compliancewiththetermsandconditionsofthe401. 23 Q. Now,thefirstbullethereis,_ote, we

24 Otherwiseforusto doso itcreateda capacityissue 24 believethe401isclear,endquote;isthatright"

25 forus intheregion. 25 A. That'sright.
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1 Q. Thenyousay,quote,theportshouldnotbe 1 Q. Sowhyisthattheport'sfault?

2 surprisedbytheconditions? 2 A. It'snosecrettheportwasinterestedina

3 A. Yes. Bytheconditions.Wouldyoulikeme 3 decisionsoonerratherthanlater.

4 toreadit? 4 Q. Soyou'retalkingabouttimeconstraintsthat

5 Q. Well,I justwanttomakesureI'm 5 theportthroughonemeansoranotherwasableto

6 understandingthis. You'retalkingaboutthe 6 imposeon thedecision?

7 conditionsinthe401,right? 7 A. No. I wouldn'tconcludethat. Iwould

8 A. That'sright. 8 concludethatgiventheamountof timewe'vehadthe

9 Q. In theAugusti0401? 9 runwayinfrontof us,theamountofinformationwehad

i0 A. That'sright. I0 infrontofus,we seta veryaggressivegoaltomakea

ii Q. You'resayingthecertification'sclear,the ii decision.Yes,therewaspressureoutthere.Yes,

12 conditionsshouldn'tbea surprise.Thenyousayin 12 therewasinterest.Buttheactualtimeframewas

13 thesecondbullet,"EssentiallythePortgotwhatit 13 self-imposed.

14 wantedgiventhetimeconstraints";isthatright? 14 Q. _d itwasself-imposedinlightof the

15 A. That'swhatitsays. 15 pressurecomingfromtheport,right?

16 Q. Now,areyoutalkingaboutthetime 16 A. In lightofourneedtomovethatdecision,

17 constraintsweestablishedbefore?Youdidn'thaveto 17 inlightof ourneedtogeton tootherwork,in light

18 issuethatcertificationuntilDecember2001,didyou? 18 of allofthecircumstancesaroundus.

19 A. That'scorrect. 19 Q. Inlightofthepressurecomingfromthe

20 Q. Sowhattimeconstraintarewetalkingabout 20 port,correct?

21 againthere?If it'sa self-imposedtimeconstraintby 21 A. Pressurefromtheportwasonevariable.

22 ecology,whywouldyoube sayinginhereessentially 22 Q. _d, infact,thetimeconstraintwouldn't

23 theportgotwhatitwantedgiventhetimeconstraints 23 havebeensetforAugustwereitnotforpressurefrom

24 ifecologydidn'timposethetimeconstraints? 24 theportandfromtheportthroughthegovernor's

25 A. Weimposedtheconstraintsonourselves. 25 officeandsoondownthechain,correct?

207 208
1 A. I won'tagreewiththat. 1 beginwith,didyou?

2 Q. Well,wouldyoudisagreewithit? 2 A. Wethoughtitwasclear,butoncethe--when

3 A. As I justsaid,itwasoneofthevariables. 3 thequestionswereposedby theport,weunderstood

4 Q. What's"it"? 4 afterwe heardthequestionsthatitmightbe

5 A. Pressurefromtheport,interestonthepart 5 appropriatetodo someclarifyingofthelanguageto

6 of theportinthedecisionsoonerratherthanlater 6 givethemcertaintywithrespecttowhatthetermsand

7 wasoneofthevariablesaffectingtheself-imposed 7 conditionsmeant.

8 timeconstraints. 8 Q. IsthereanythingintheAugustI0401that

9 Q. So thesecondsentenceofthisbulleteditem 9 youthinknowisunclear?

i0 says,"Nowitwantsus tobuildbackinmorecertainty I0 A. Weunderstoodtheintent.Ecology

ii afterthefact."You'resayinghere,well,we could II understood.Itwasclearfromecology'sperspective

12 havedonebetterif theporthadgivenusmoretime, 12 whatthe401meant.I thinkit'sunderstandableand

13 aren'tyou? 13 reasonablefortheportto havequestionsaboutthe

14 A. Thisisan informalbriefingdocument,and 14 language,whichtheydid,andsowe agreeditwas

15 I'mpausingbecauseI'mwantingtoreme_ertheoonte::t 15 appropriatetoclarifysomelanguage.

16 aroundthisandtheintent.Theportwasaskingfor 16 Q. IsthereanythingintheAugust401thatyou

17 clarity,claritythatwouldgiveitmorecertaintywith 17 thinkevennowisunclear?

18 regardtowhatthetermsandconditionsrequire,andI 18 A. I can'tanswerthatnow. I'dhavetogoback

19 thinkthecontexthereis thatifwehadtakenmore 19 andreadtheentiredocument.

20 timetomakethedecision,perhapsthelanguagewould 20 Q. You'renotfamiliarenoughwiththeAugustI0

21 havebeenclearer. 21 401toknowwhetheryouthinkthere'ssomethingunclear

22 Q. Andmoretotheport'ssatisfaction? 22 init?

23 A. Well,iftheportunderstoodit,I supposeit 23 A. I don'thavetheAugusti0 401memorized.I

24 wouldhavebeenmoresatisfied. 24 wouldneedtogobackandlookat it.

25 Q. Butyoudidn'tagreethatitwasunclearto 25 Q. Canyouthinkofanythingoffthe--
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1 A. At thetime,I recallthinkingitwasclear. 1 A. ChungYeaat thattimeI believewasdown

2 Q. Goingon inthisExhibit99-- 2 workingforthetoxicsclean-upprograminLacey.

3 A. Excuseme. CanwepauseandI canmakea 3 Q. Andnowhe workswhere?

4 phonecall? ThenI'mmorethanhappytocontinue. 4 A. I believehe'sstillthere.
5 Q. _solutely. 5 Q. WhoisCraigThompson?

6 (Recesstaken.) 6 A. I'mnotreme_eringwhoCraigis.

7 (DepositionExhibitNo.I00wasmarkedfor 7 Q. DoyouknowwhoKevinFitzpatrickis?

8 identification.) 8 A. Yes. He'sthesection_nagerforthewater

9 Q. (BY_. EGLICK)Couldyoutakea lookat 9 qualityprogramintheBellevueoffice.

i0 E:_hibiti00? It'sactuallyan e-mailstring,butwhat i0 Q. Now,I wantyoutolookoveron thesecond

ii I'mparticularlyinterestedinyourlookingat isthe II pageof thisExhibitI00,andyou'llagreewithme that

12 partofthestringthatrelatestoe-mailfromChung 12 ChungYeaistalkingaboutwhatthe_O/WQP has

13 YeatoCraigThompsonccEevinFitzpatrick,which 13 proposedfora soilsamplingscheduleforpetroleum?

14 startson thebottomofthefirstpageof_:hibitI00. 14 Doyouseethat?

15 Doyouseethat? 15 A. Whichparagraphisthat?

16 A. Yes. 16 Q. That'sthesecondtothelastparagraphon

17 Q. Ifyoucouldtakea lookatthefirstand 17 thesecondpageof ExhibitI00.

18 secondpage,thatwouldbehelpful. 18 A. Okay. Yes.

19 A. Okay. 19 Q. Andwhat'stheNWRO/WOP?

20 (HI.Witekreturned.) 20 A. Northwestregionalofficewaterquality

21 A. I'vereviewedthosefirsttwopages. 21 program.

22 Q. Now,whatI wantedyoutofocusonin 22 Q. Sowhois that? IsthatEevinFitzpatrick?

23 particularistheChungYeae-mailas I saidJune26to 23 A. Yes.

24 CraigThompsonandKevinFitzpatrick.Now,whowas 24 Q. Now,a soilsamplingscheduleproposedby the

25 ChungYeaonJune26,2001? 25 NWRO/WQPwe alreadytalkedabout,isn'tit? It'sthe

211 "
1 onethatsayssixsamples,right? 1 fortheport?

2 A. Yes. 2 A. Thewaterqualityprogramwouldn'thave

3 Q. As opposedtowhatwastherecommendation 3 agreedtoconcurthatwecouldhavereasonable

4 otherwisemadebythetoxicsprogram?Do yourecall 4 assurancethatwaterqualitywouldbeprotectedif it

5 howmanysamples? 5 thoughtthatthiswasn'tappropriate.

6 A. 226. 6 Q. Well,I appreciatethat,butI'mgoingtoask

7 Q. Or wasit236? 7 you,_. Hellwig,especiallynowthatwe'reafterfive,

8 A. Itsays226onthisdocument. 8 ifyoucouldanswermy question,soI'llhavethe

9 Q. I'llacceptthat.So couldyoureadthe 9 reporterreaditback.

i0 sentencewhere--wouldyouagreeChungYeais i0 (Thereporterreadbackasrequested.)

II explainingherewhyhe wentwithNWRO/WQP's II A. I'mtryingtoansweryourquestion.Wehave

12 recommendationratherthantheTCPguidance? 12 a goaltobe reasonableinourdecisionmking,butI

13 A. I didnotchangethe-- I'mreadingfromthat 13 don'tthinkthatthiscostissuewasa basisforthis

14 document.I didnotchangethesoilsamplingschedule 14 whatwasdrivingourneedtobe reasonableand

15 asproposedby theNorthwestRegionalOfficeWater 15 appropriateandat thesametimemke a defensible

16 _alityProgramsinceI considertheto3;icclean-up 16 decision.

17 program'sguidancefora petroleum-contaminatedsoil 17 Q. (BYMR.EGLICK)SoChungYeamusthave

18 maynotbe applicabletothisproject.Costissue. 18 misunderstoodsomethingthattheN_IRO/WQPhadindicated

19 Q. Heputsinparenthesescostissue,right? 19 aboutwhethertheTCPguidancewasapplicable?

20 A. Yes. 20 A. I'mnotsureI understand.Imean,there'sa

21 Q. Now,wasthis-- ifyourecall,I askedyou 21 costissue.Therecanbea costissue,butthecost

22 beforeaboutthiscostissue.Thiswasa factor, 22 issuedoesn'tnecessarilydriveorformulatethebasis

23 wasn'tit,thatwasdiscussedby theh_RO/WQPthatit 23 ofa decision.24 didn'twanttorequirethesamplingthattheTCP 24 Q. Well,canyoushowme anywherewherean issu

25 guidancecalledforbecauseitwouldbe tooexpensive 25 otherthancostisidentifiedas thebasisforgoing
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1 withthesubstantially,I thinkyouwouldagree,less 1 A. No.

2 samplesthanthe226thattheTCPguidancecalledfor? 2 Q. Now,ifwecouldgobackto Exhibit99,and
3 A. I'mrecallingtwocostissues.Onewasa 3 thatwastheoverridingmessageexhibit.

4 costissueto theport.Oneisthecostissueto 4 A. Yes. I haveit.
5 ecologyto reviewsamplesorto lookatthemor todo 5 Q. A_d lookatthesecondpageif youwould,
6 theworkthatwehavetodoassociatedwiththat. 6 whichis,I think,goingtobeverychallenging.It's

7 Q. Soyou'resayingthereweretwocostissues? 7 yourhandwriting,isn'tit?

8 A. I'mrecallingtwocostissuesaswe continue 8 A. Yes,itis.

9 thisquestion-and-answerdiscussion.I'mnotsurenow 9 Q. _d you'vegota dateontheupperleftof

i0 thatwe'vecontinuedto talkaboutitifthiscost I0 August17,2001.

ii issueisrelatingtowhatmighthavebeena costissue ii A. That'scorrect.

12 fortheportora costissuethathe heardaboutwith 12 Q. A_don thisexhibit,youseemto havebeen

13 respectto ecologynothavingthecapacityto screenor 13 takingnotes,andwerethesenotestakenatthis

14 reviewsamples. 14 meetingwiththeportandPaulIsaki?I couldbe

15 Q. Eitherway,withregardtothecostissueor 15 wrong.I'mjustasking.

16 issues,theresultwasthattheTCPguidancewasnot 16 A. MayI haveamoment?

17 adoptedandinstead,as I saidI thinkyouwouldagree, 17 O. Sure. _solutely.

18 substantiallyfewer,sixasopposedto226,sampleswas 18 A. Yes.

19 required;isthatcorrect? 19 Q. Justbecausewe kindof interruptedtofinish
20 A. Yes. That'ssubstantiallyfewersamples. 20 offthatotherexhibit,wheredidthatmeetingtake

21 Q. Justtomakesure,becauseIaskedthisand 21 placeonAugust17,2001?

22 I'mnotsureyouaddresseditdirectly,couldyoupoint 22 A. I'mnotreme_eringthenameof thebuilding.

23 to anyotherbasisonwhich--otherthanonecost 23 ItwasindowntownSeattle.

24 issueoranotheronwhichitwasdecidedtogowithsin 24 Q. Wasitina portoffice?

25 samplesratherthan226samples? 25 A. No. I'mjustnotreme_ering.

215 216
1 Q. Itwasinanoffice,though? 1 A. I believethecormentsin theendrelatedto

2 A. Yes. 2 itsoundslikeyou'retalkingto eachotherandyou

3 Q. _d attendeeswereyourself,Tommitzsimmons, 3 knowwhereyoucan-- I don'tremembertheexactwords.

4 PaulIsaki,andanyoneelse? 4 Somethingto theeffectit lookslikeyou'reworking

5 A. MicDinsmoreandSineMarieLindsey. 5 togetheron this.

6 Q. _d we'vealreadyidentifiedwhotheyare. 6 Q. Workingtogetheron this?

7 They'refolksfromtheport. 7 A. On theissuesthattheportwaspresenting.

8 Now,thesearethen--thesehandwritten 8 Q. So Itakeit,then,thatbythetimethe

9 notationsthenweretakencontemporaneouswiththat 9 meetingwasoverand_. Isaki_de thosecommentsthe

I0 meeting? I0 typewrittennotesofAugust16wereat leastinpart
ii A. Yes. ii inoperativebecauseyouwereworkingtogetherwiththe

12 Q. _d howlongdidthatmeetinglast 12 portonmakingchangestotheAugustcertification;is

13 approximately? 13 thatcorrect?
14 A. Halfhourto 45minutes. 14 A. Thepurposeofthemeetingwastoidentify

15 Q. _d wastherea copyorcopiesof theAugust 15 areasofconcernwheretheportneededclarity,andI

16 certificationthereat themeeting? 16 believeitalsoinvolveda littlebitofdiscussion

17 A. I believeso. 17 aboutourworkingrelationship.Intheend,I don't

18 Q. _d did_. Isakiparticipateactivelyinthe 18 recallanyspecificdirectionfromPaulIsaki.

19 meeting? 19 WhatI recallisagreementwithFitzsimmons

20 A. No. 20 --betweenFitzsimmons,myself,andGina_rie Lindsey

21 Q. Whatdidhedo? 21 andMicDinsmoretohavingrespectiveinternalmeetings

22 A. Hemostlyjustlistened,observed,andmadea 22 andthentalkabouttheneedto gettogetherand

23 coupleof commentsintheend. 23 identifywaystoaddclaritytothelanguageinthe24 Q. _d whatwerethecommentshemadeinthe 24 401.

25 end? 25 Q. Lookingatthepreviouspage,typewritten
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1 page. Doyouseethebulletedpointthatsays,"But- I A. Itwouldbe-- documentsi wouldbe referring

2 firstwe shouldasktheporttoput intowritingwhat 2 towouldbebriefingdocumentsthatI preparedforTom

3 isunclear"? 3 andI, notnotestakenat a meetingwiththeport,

A. Yes. 4 although--andthe wouldremindus regularl
4 attorneys

5 Q. Didyouevergetthat? 5 whatshouldandshouldnotbeheldforanyparticular

6 A. Whatwedecidedwasthatwewouldhavea 6 reason.

7 conferencecall,andfromthatcallwe woulddocument 7 Q. Well,yournoteatthebottomofthisExhibit

8 theconcernsthatway. 8 99firstpagesayswe shouldnotreleaseinformation.

9 Q. Soyoudidn'tevergetthefirstputitin 9 Itdoesn'tdiscriminate.

I0 writingthatyouhaveputin yourAugust16note? I0 A. That'scorrect.I'mtryingto thinkbackto

ii A. I don'trecallthatwe didthat. I'mnot ii thattime. Ihadquestions-- I neededclarity,andso

12 rememberingtheexactreasonwhywe changedour 12 I wouldneed-- that'sjustindicatingthatI would

13 approach. 13 needtocontinueto touchbasewithourattorneyswith

14 Q. Andlookingatthebottomof thispage,you 14 respecttowhatshouldbe disclosedpursuanttothe

15 say"SpecialNote,"quote,we arenowina 15 PDA.

16 prelitigationor litigationprepmodeandshouldnot 16 (DepositionExhibitNo.i01wasmarkedfor

17 releaseinformationpursuanttothePDAuntilweget 17 identification.)

18 clarificationfromtheAAGs,endquote.That'sthe 18 Q. (BYMR.EGLICK)Showingyouwhathasbeen

19 assistantattorneygenerals? 19 markedasExhibit101to yourdeposition.Canyou

20 A. That'scorrect. 20 identifyit?

21 Q. So youhadthesenotesabouta meetingwith 21 A. It'sane-mailfrommyselftoTomFitzsimmons

22 theportwheretheportwasaskingforchangesinthe 22 datedAugust16. Itsays,Attachedaresomeideasfrom

23 401thathadjustbeenissuedandyouweresayingwe're 23 conversationsI hadwithyou,PaulIsaki,andJoan

24 notgoingtoreleasethesenotespursuanttoanypublic 24 Marchioro."Pleaseseespecialnoteregardingpublic

25 disclosurerequest;isthatright? 25 disclosure.Seeyouat 1:15."

2191 Q. Soyou'reattachingyourAugust16memo, 1 at northwestregionaloffice,tomyself,_mnKenny,

2 whichhasthesestatementsandinformationin itabout 2 JoanMarchioro,andGordonWhite,drafttalkingpoints

3 theport'scomplaintsandwhatecology'sresponsesand 3 thirdrunwaypermitappealandattachments,andhereit

4 messageshouldbe,andyou'retellingthedirectorof 4 is.

5 theDepartmentof Ecologyto takea lookat that 5 Q. Now,what'sthedateon this?

6 specialnoteatthebottomof thepageaboutnot 6 A. August27.

7 releasingthisinformationto thepublic;isthat 7 Q. Now,yourmeetingwiththeportwasAugust

8 right? 8 17?
9 A. Yes. 9 A. I believeso.

i0 Q. Now,didyoueverissuea pressrelease i0 Q. Sowe'reatAugust27. Wegotdrafttalking

ii saying--respondingtotheport'scomplaintsand ii pointsfromCurtHart,anddidyouhaveanyproblem

12 sayingwe'rereallydisappointedintheportfor 12 withanyof thesetalkingpoints,anycorrections,

13 puttingusthroughallthisandthenimmediatelyasking 13 changes?

14 ustodo itover? 14 A. MayIhavea moment?

15 A. No. NotthatI recall. 15 Q. Sure.

16 Q. Sowhensomeonecomplainsabouta decision 16 A. Lookingitoverbriefly,I don'tcatchany

17 you'veissued,that'snota topicfora pressrelease, 17 concernoffthetopofmyhead. Thisisnota press

18 isit? 18 release,of course.Thisisinternaltalkingpoints.

19 A. Nottypically. 19 Q. Talkingpointsthatwerepreparedby the

20 (DepositionE:_hibitNo.102wasmarkedfor 20 publicinformationofficersowhenthepresscallsthis

21 identification.) 21 iswhatyou'resupposedtotalkoffof,right?

22 Q. (BYMR.EGLICK)Takea lookat Exhibit102 22 A. Yes.

23 andidentifyit. 23 Q. It'swhat'scalledinthePRbusiness

24 A. That'sa documentproducedby CurtHart,who 24 staying,quote,onmessage,quote?

25 wasat thetimethepublicinformationmanagerforme 25 A. Yes.
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1 Q. Now,lookingatthethirdparagraphdown,it 1 handwrittenpagewhichisthesecondpageofExhibit

2 says,quote,we aredisappointedby theCoalition's 2 99.

3 action.That'sa referencetoACC,my client,isn't 3 A. Okay.

4 it? 4 Q. Theseareyournotesonceagainofthe
5 A. Yes. 5 meetingthattookplaceandyousaidyouinanoffice

6 Q. Quote,becausewe areconfidentourpermitis 6 buildingbutyoudon'tknowwhichone?

7 scientificallysound,technicallyfeasibleandlegally 7 A. I don'trecall--

8 defensible,endquote. 8 Q. _d youdon'tknowwhoseofficeitwas?

9 A. Right. 9 A. Itwas-- it'sslippingmy mind. It'sa

i0 Q. Sothereyouare. It'sAugust27andecology I0 club. Itwasn'tintheportoffices.Itwasn'tlaw

Ii stillfeelsthatway;isthatright? ii offices.

12 A. Yes. 12 Q. RainierClub?

13 Q. Now,howmanydayswasitafterthatthatyou 13 A. No. NottheRainierClub.

14 agreedwiththeportto rescindandissuea new 14 Q. CollegeClub?
15 modified401? 15 A. No. Itmighthavebeenthatone. I'mjust

16 A. Well,thatwasinSepte_er. 16 notrememberingthenameofthebuilding,butitwas

17 Q. Isthereanythinginthesetalkingpoints 17 downtown.

18 thatreferstothefactthatyou'renegotiatingwith 18 Q. HarvardClub?

19 theportonchangestothe401certificationissuedin 19 A. Thatwasit.

20 August? 20 Q. Howappropriate.It'stheport,right?

21 A. I'mnotdetectingthemrightaway. 21 A. Thereyougo.

22 Q. Doyouneedmoretimeorareyoupretty 22 Q. So youwereina meetingat theHarvardClub

23 certainofthat? 23 I guessina meetingroomoryouwerehavinglunch

24 A. I'mprettycertainofthat. 24 there?

25 Q. Let'slookbackonExhibit99,the 25 A. Meetingroom.Therewascoffee.

223 224

1 Q. _d you'regoingoverthislist,andtheport 1 A. Possiblyecology.

2 istellingyouwhat'swrongwiththe401;isthat 2 Q. Well,nobodyelsecouldrescind--

3 right? 3 A. Right.It'sthereasanoption,asan

4 A. Theyweregoingovertheconcernsthatthey 4 alternative.
5 had. 5 Q. Letmeaskyoua question,becauseitjust

6 Q. Whydon'tyoujustrunthroughthesenotes 6 caughtmy eyehere. Do I seemy clientreferredto

7 quicklyifyoucouldsothereportercangetthemdown, 7 kindofto theleftof thewordsappealandrescind?

8 orifyouwant,I'llrunthroughthemandyoucantell 8 A. Yes.

9 me ifI'vegotitwrong,butIdon'tknowwhichis 9 Q. Whatdoesthatsay?

I0 faster.It'sup toyou. I0 A. ItsaysincreasedexposurewithACCetel.

II A. I cangothroughthem. I'mnotsurehowmuch ii Q. Whatdoesthatmean?

12 sensethey'regoingtomakeat thisstageofthegame. 12 A. Letme startatthetopherewiththese

13 ThefirstpointI havehere,Ihavea littlestarat 13 littlebulletsinmy notes.Categoriesof concern,

14 thetopof itwhereI haveunderlinedclarityandthat 14 ambiguities.Thatwas inreferencetoidentifying
15 wouldbe reasonablenessisourintent.There'san 15 them. Approvalrequired401shorelinepermits.I'm

16 arrowdrawntowardintent. 16 notrecallingspecificallywhatthatwasinreference

17 There'snotesup thereaboutdepositions.I 17 to.

18 supposethatwouldbeinreferencetofuture 18 Timeframe,justa discussionaboutthe

19 depositions.FTEs,help. Ecologywouldbe lookingfor 19 appealperiodwithrespecttowhetherornotthere

20 resourcesfromtheporttohelp--thatwe wouldmanage 20 neededtobe anappealorwhattheappealtimeframe

21 tohelpusoverseecompliance.Referencetoappeal, 21 was,I e::pect.NeT.tbullethastodowithretrofitting

22 rescind-- 22 twoforone. Whatwastheintent?Wasecology--

23 Q. Now,whoisgoingto appeal? 23 therewas a needforclarificationfromecology24 A. Theport. 24 regardingretrofittingrequirements.

25 Q. Andwho isgoingto rescind? 25 Q. Accordingtotheport;isthatcorrect?
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l A. Accordingtotheport. _ndI thinkthat's 1 Q. Now,thatisa referencetotheportschedule

2 oneoftheareaswherewe lookedat the401andwe 2 forretrofittingthatwaspartofoneoftheconditions

3 thoughttherewasroomforsomeclarificationifI 3 inthecertification,wasn'tit?

4 recall.Thenincreased withACCet el. I 4 A. There'sreferenceto retrofitscheduleand
e:,:posure a

5 think that wewerecognizantthat meetingwith the port 5 a percentageof retrofitting that wouldoccuras the ' ......
6 anddiscussingpossibleclarifyinglanguagetothe 6 projectwasbuiltandsomeconcernthatthewaythe

7 initial401wouldnotbeviewedina positive_nner by 7 conditionwaswrittenif I recall--andI couldbe

8 opponentgroups. 8 wronghere--thattheportwasalreadybehindschedule

9 Q. That'swhatyoumeantbyincreasede::posure, 9 andhow-- thequestionwashowisthatreasonable?

]0 orwasit legalexposure? ]0 O. So,Jnotherwords,theport'spointwasif

Ii A. Idon'tbelieveitwaslegale}:posure.I Ii we'realreadybehindscheduleinretrofit,thenit's

12 thinkitwasincreasede_cposure,justusmeetingwith 12 notreasonabletoimposethatschedulein the401?

13 theport,discussingtheissuesexposedusto criticism 13 A. I believetheircontentionwasthatthe

14 byACCandothers. 14 conditionmightnotevenbe logicalgiventhe

15 Q. Becausethe401certificationhadalready 15 requirement,butI'mnotrecallingthespecifics.

16 beenissued? 16 Q. So,inotherwords,theschedulebendstothe

17 A. Becausewe'dissueditandtherewouldbe a 17 portratherthantheportto theschedule?

18 perceptionpossiblythatecologywouldconsider 18 A. I'mnotsure.

19 weakeningthe401,whichwewouldnotanddidnotdo. 19 Q. Well,ifthescheduleisappropriateandthe

20 Q. Now,lookingdownbelowhere,I'mgoingto 20 portisbehind,whatshouldbend?

21 skipsomeofthesethings.I'vegota questionhere. 21 A. I'mnotsureIwasclearwithmy earlier

22 Youhavea circlediteminthemiddleofthepage 22 statements,andI'mnotsureI understandyour

23 almost,andif I'mreadingitcorrectly,doesitsay 23 question.

24 retrofitschedulebehindalready? 24 Q. Well,thenletme askanotheroneratherthan

25 A. Yes. 25 youtryingtoansweroneyoudon'tunderstand.The

227 ""
1 porte::pressedconcernthatitwasalreadybehindon i referencetofillcriteria?Doyouseethat?

2 itsretrofitschedule;isthatcorrect? 2 A. So you'relookingatthefillcriterianote?

3 A. Itsinterpretationoftheretrofitschedule 3 Q. Itsaysfillcriteria--

4 withregardtoa certainpercentof thee_:isting 4 A. Itsaysbeyond-- whatwe'rerequiringoutof

5 facilitywouldneedtobe retrofittedinconjunction 5 theportisalreadybeyondwhatFishandWildlifeand

6 witha certainbuild-outof thenewprojectthatmy 6 itsserviceswouldrequire,anditwasa discussion

7 recollectionis thewayitwasdraftedtheywere 7 relatingtothefederalregulationssayin9 thatto:dc

8 alreadybehindretrofitting. 8 fillcan'tbebroughtininto}rioamountsbutthere's

9 Q. So iftheywouldhavehadtocomplywiththat 9 nofederalguidanceandthatwhatecologywasre_iring

I0 schedule,itwouldhavedelayedtheirbuild-out;is I0 forthisprojectwasalreadywayfarbeyondwhatwe

iI thatcorrect? ii wererequiringintermsofanysignificantprojectin

12 A. Possibly,butI mightnothavethatright. 12 termsof fill.

13 Q. _mdtheretrofitwasrequiredforreasonsof 13 Q. Wasn'ttheissueforthefillnotjustthe

14 waterquality,wasitnot? 14 rubricof toxicfillandtoxicamountsbutalsohaving

15 A. Yes. 15 proceduresandcriteriainplaceto ensurethatwater

16 Q. ;mdtheretrofitconditionandschedulein 16 qualitystandards,includingtheanti-degradation

17 theAugust401certificationhadbeenreviewedby 17 standard,isnotviolated?

18 everyonewhoreviewedthecertification,andtoyour 18 A. I believethat'scorrect.

19 knowledge,isn'tittrue,noonewithinecologyraised 19 Q. So,inotherwords,itwouldn'tnecessarily

20 anyobjectionto it,correct? 20 havetobe to_:icamountsfortheretobe a problemif

Zl A. I believeitwasdiscussed,andI'mnot Zl fillwasifyouwilldirtyenoughto createorviolate

22 recallingif therewasanobjectionornot. I don't 22 theanti-degradationstandards;isn'tthatcorrect?

23 believetherewas. 23 A. We hadreasonableassurancethatwouldnot24 Q. There'sa referencehere--doyouseejust 24 happen.

25 belowtheoneabouttheretrofitschedulethere'sa 25 Q. Well,I'mnotaskingyouthat. I'masking
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1 youwhethertheanti-degradationstandardisa 1 A. No. That'sit.

2 requirementthathastobemetregardlessofwhether 2 Q. Whatwasineffectpriorto issuanceof the
3 thesearetoxicamounts. 3 401?

4 A. That'smyunderstanding,butI wouldconsult 4 A. Wehada cleanfillcriteriaagreementwith
5 withourwaterqualitypeopleasneeded. 5 theportgoingbackseveralyearsthatmyrecollection

6 Q. Bytheway,areyouawarethatecologyin 6 iswasnegotiatedordevelopedandimposedby the

7 somepleadingshasapparentlyadoptedthepositionthat 7 clean-upprogramontheport.

8 therearenownorestrictionson importationof fillto 8 Q. Anddoyouhaveanyinformationthatthat

9 thethirdrunwayorairportsite? 9 agreementisnownotineffect?

i0 A. I'mnotawareof that. i0 A. I'mnotawareof thestatusoftheagreement

ii Q. Do youagreeor disagreethattherearenow ii rightnow.

12 restrictionscriteriathatapplytotheimportationof 12 Q. Doyouhaveanyinformationthatthe

13 filltotheairportsite? 13 agreementisnotineffect?

14 A. Myunderstandingisthat--letmepause 14 A. No.

15 here.Myunderstandingisthattherearesomeconcerns 15 Q. So asfarasyouknow,whatwasineffectfor

16 relatedtohowtheeffectof legalproceeding--that 16 thewholeperiodoftimebeforetherewasa 401in

17 theeffectofthelegalproceedingson the401mightbe 17 termsof fillcriteriaisstillineffectasfaras you

18 to lowersomeprotections.Now,ifthatpertainsto 18 know?

19 fillcriteria,thenthatwouldbea concern,but! 19 A. I don'tknow.

20 wouldneedtotalktostaffandtoourattorneysabout 20 Q. Anyonegivenyounoticeinyourcapacityas

21 theeffectofthestayonthetermsof the401andwhat 21 managementleadinallthoseotherthingsthatyou

22 isorisnotineffectsubsequentto anyeffectof the 22 describedfortheairportprojectthatit'snotin

23 stayonthe401. 23 effectanymore?

24 Q. Well,whatwas-- I'msorry.Didyouwantto 24 A. No.

25 saymore? 25 Q. That'ssomethingasdirectorof thenorthwest

231 2321 regionalofficeyouwoulde:_pectto know,wouldn'tyou? 1 A. Let'ssee. Thisisa copyof amessagetome

2 A. Idon'tneedtobe awareofeverysingle 2 fromJoanMarchioroonAugust28regardinga letter

3 detailrecommendedto everysingleprojectthat'sbeing 3 fromtheboardsettinga hearingfor_rch 18through

4 implementedinthenorthwestregion. 4 29,2002,fortheACC'sappeal.

5 O. Doyouconsiderittobe ameredetail 5 Q. Andwhat'sattached?

6 whethertherearefillcriteriaineffectforthe 6 A. It'sa document,my notes,witha titleof

7 importationofmillionsofcubicyardsof filltothe 7 Questions/Ideas.

8 airportsite,_. Hellwig? 8 Q. Andwhat'sitdated?

9 A. I didn'tsaythat. 9 A. ItwasdatedAugust27, '01.

i0 Q. Well,isthatwhatyouarecommunicatingthat I0 Q. Sobythen,areyouinthemiddleof

ii it'sa detail? II negotiationswiththeportaboutchangestotheAugust

12 A. I wouldwantto stayinformed. 12 I0 401?

13 Q. Andyouwouldexpectthatyourstaffwould 13 A. I'mnotrecallingwhenwe hadourmeetings

14 informyou,wouldn'tyou? 14 withtheportwherewehadourconferencecalland

15 A. Yes. Forthatparticularsituation,yes. 15 workedthroughtheconcernsthatwe werehearingfrom

16 Q. Andasdirectorofthenorthwestregional 16 them,soI'mnotsureexactlywherethisisinrelation

17 officeof theDepartmentofEcology,wouldyousit 17 to that.I believethatthisismostlikely-- letme

18 stillfortheportimportingquantitiesoffilltothe 18 lookatitfora minute.Thiswasmostlikelyin

19 airportsitewithoutfillcriteria? 19 preparationfora partofthatprocess,thosemeetings

20 A. No. 20 andthatprocess.Thislookslikea summaryof

21 (DepositionE::hibitNo.103wasmarkedfor 21 concernsthatI expectedwewouldbe discussing.

22 identification.) 22 Q. So onewasPortof Seattlebusiness-related

23 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked 23 concerns-costs.Do youseethat?24 asExhibit103toyourdeposition.Canyouidentify 24 A. Yes.

25 it,please? 25 Q. Andthenyouhavewrittenontheside

Mary L. Green, CCR, RPR * Yamaguchi, Obien&Mangio

206-622-6875 * m.marygreen@verizon.net AR 028655



CaseCompress RAY HELLWIG January 8, 2002
233 234

i apparentlyinresponseto thatconcern,quote,toobad, I A. ThisiswhereI'mindicatingthatthiswill

2 quote. 2 be somethingthatwe discuss,a questionI neededto

3 A. Toobad. Notan issueforus. Wewanta 3 askthatI expectedtheportwouldwantus todiscuss.

4 defensibledecision.If it'sgoingtocostthem,it's 4 Doestheacceptablefillcriteria toallMPUapply

5 goingtocostthem. 5 projects?Is therea cumulativeeffectconcern?

6 Q. So thiswasanargumentagainstchangingthe 6 Q. Now,I don'tseethewordsistherea

7 401thathadbeenissuedonAugustI0;isthatright? 7 cumulativeeffectconcern?I justseethewords

8 A. Itwasan argumenttonotweakenthe401. 8 cumulativeeffectconcern.Soareyouaddingthe"is

9 Q. So thesethingswiththearrowsontheleft 9 there"inreadingthenotes?

i0 of themareallarguments-- pointstheportwasmaking i0 A. I addedthe"is."

ii andthenyourresponseonwhythe401shouldnotbe ii Q. WhenyouwrotethesenotesonAugust27,what

12 altered;isthatright? 12 wasyourunderstandingas towhetherthefillcriteria

13 A. I believethesewerenotestomyselfin 13 appliedtoallMPUprojects?

14 preparationformeetingsandthingsIwantedtobe 14 A. IbelievethatIdidn'thavea clear

15 preparedto discussthatI mayormaynothavegone 15 understandingoftheapplicabilityof thatacceptable

16 overwithotherstaffonpriortoconferencecallsor 16 fillcriteria,andthat'soneofthereasonsit'son

17 meetingswiththeportanda listof thingsI e::pected 17 here.

18 we'dbediscussing. 18 Q. So youdidn'tknowwhetherthefillcriteria

19 Q. Couldyoulookdownatthearrowthatthenis 19 appliedtoallMPUprojects?

20 followedby theletters?Is thatAFC? 20 A. Ibelievethatmygeneralunderstandingwas

21 A. That'sacceptablefillcriteria. 21 thatitdid.

22 Q. Andthenyouhave"does"? 22 Q. Andisn'tthatbecausetheAugust401said

23 A. Yes. 23 thatitappliedtoallMPUprojects,didn'tit?

24 Q. Andthenitsays,quote,appliestoallMFU 24 A. I believethatitdid.

25 projects. 25 Q. Andthat'soneofthethingsthatwas

235 "'_
1 changed,wasn'tit,intheSepte_er21,2001,modified 1 Q. Itdependshowfamiliaryouarewiththem.
2 certification? 2 A. I thinkifwe lookat sectionE. I believe

3 A. Yes. 3 it'ssectionE, sothatstartsonpage14,conditions

4 Q. Andwhat'sthedifference? 4 foracceptanceoffilltobeusedinconstructionof

5 A. My recollectionis thatweagreeditwas 5 thethirdrunway.Nowletmegetto thatsectionin

6 reasonablegiventhecircumstancesforsomeof the 6 eachdocument.Thefirstparagraphrefersto --reads,

7 projectstonotrequiretheapplicationofthecriteria 7 Theuseof importedfillforprojectsforwhichthe

8 andthatinsodoingwestillwouldhavereasonable 8 section404permitwassought;e.g.or example,third

9 assurancethatwaterqualitywouldbeprotectedgiven 9 runway,runwaysafetyareas,southaviationsupport

i0 thecircumstancesornatureof thoseprojects. I0 area,andotherappropriatemasterplanimprovementsas

ii Q. AndwhatI'dlikeyoutodoistakea moment, ii determinedby ecology--

12 lookat theAugustcertification,theSepte_er 12 Q. Now,stoprightthereifyouwould,please.

13 certification,andshowmewhereifI amthePollution 13 Now,whatpageareweon?

14 ControlHearingBoardandI'mtryingtofigureout 14 A. We'reonpage14atthebottom.

15 whetheryouhadreasonableassuranceandsoonwhereI 15 Q. Ofwhichcertification?

16 couldgo lookin theSeptembercertification,for 16 A. TheSeptembercertification.

17 example,to knowwhichMPUprojectsareinandwhich 17 Q. That'swhatI needed.Sotheansweris,

18 areoutwithregardtothefillcriteria. 18 then,theselistedprojects-- andthere'sthethird

19 A. Well,now,thatmighttakesometime. Ifyou 19 runway,theRSAs,theSASAs,andthenitsaysandother

20 knowwhereyouthinkthatis-- 20 appropriatemasterplanupdateimprovementsas

21 Q. I can'tfindanyclearanswertothat, 21 determinedby ecology,port404projectsmayresultin

22 Mr.Hellwig,nowthatyou'veaskedme,butI'mhoping 22 impactstowetlandsor otherwatersof thestate,end

23 you'lleducateme. 23 quote.That'swhatyou'rerelyingon;isthatrigh_24 A. IbelieveIwouldneedsometimeto lookat 24 A. Yes.

25 thedocuments.Do youwantto dothatnow? 25 Q. Now,whendidecologymakethedetermination
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1 astowhatthoseotherappropriateprojectsthatcome 1 September,howisthePCHBgoingtoknowbasedonthis
2 underthefillcriteriawere? 2 September401what'sinandwhat'sout?

3 A. Myunderstandingwaswe weregoingto receive 3 A. Myassumptionisbythenwe'regoingtohave

4 wouldbe receivinga listof projectsfromthe 4 theinformation.
or port

5 andthatwewouldbemakinga determinationwith 5 Q. By_rch what?

6 respecttothatquestiononcewehadthelist. I'mnot 6 A. By thetimeof thehearing.Wemayhavethe

7 surewhatthestatusof thesituationiswiththelist 7 informationnow. As I indicatedearlier,I don'tknow

8 anddeterminationsthatwe'vemade. 8 ifwe'vereceivedthelistof projectsandhowfar

9 Q. So ifIwantto knowwhatyourreasonable 9 we'vegottenintolookingatthemandmakinga

i0 assuranceisintermsofa particularprojectthat's i0 determinationwithrespecttowherethefillcriteria

ii partofthemasterplanimprovementswithregardto ii appliesornot. I don'tknowwherethat'sat.

12 fillcriteria,I gottowaituntilI getthatlistand 12 Q. Infact,itwouldn'tbe justa matterof

13 knowwhatecologyhasdeterminedisin andoutandthen 13 gettingtheport'slist. Thenecologywouldhavetogo

14 knowthebasisonwhichecologydeterminedthat 14 backanddecidewhetheritagreedwithwhateverpitch

15 sometimeinthefutureandthenwecantalkaboutit; 15 theporthadmadeasto whatwasinandout;isn'tthat

16 isthatright? 16 right?

17 A. IfI understandwhatyousaid,that's 17 A. That'sprobablycorrect.

18 probablycorrect.Whatwillhavetohappenisecology 18 Q. Now,originallytherewasa JARPA,wasn't

19 --theportwillhavetogetapprovalfromecologyfor 19 there,anapplicationforthisportmasterplanand

20 thefillcriterianottobeappliedtoa givenproject, 20 improvements,right?

21 andyoucanascertainthatinformationfromecology. 21 A. Yes.

22 Q. Sowhenwe'reinfrontof thePCHBin_rch 22 Q. Now,theJ_PA essentiallywastrackedbythe

23 andthePCHBistryingtodecide,well,hasthe 23 August401thatsaideverything'sin,alltheMPU

24 coverageofthefillcriteriabeencutbackinsomeway 24 improvements;isthatright?

25 thateliminatesreasonableassurancebetweenAugustand 25 A. That'scorrect.

239 240
I Q. AndthedifferencethenifI'munderstanding 1 A. Idon'tbelievewehavethat.

2 correctlybetweentheAugustcertificationandthe 2 Q. Now,lookingatExhibit103somemore,I

3 SeptembercertificationistheSeptembercertification 3 guessintheinterestoftimeI'mgoingtoassumeIcan

4 hasremovedsomeportionofwhatwascoveredinthe 4 --I'veactuallygottenprettygoodatreadingyour

5 JARPAandcoveredintheAugustcertification,butwe 5 writing.

6 don'tknowpreciselywhatthatportionisyet;isthat 6 A. It'snotthatbad,is it?

7 correct? 7 Q. My writingissomuchworsethatI can't

8 A. That'sbeingdetermined. 8 disagreewithyou.

9 Q. Sowedon'tknowitrightnow,do we? 9 Lookingatthearrowhereabouttwo-thirds

i0 A. Myunderstandingiswe don'thavethat i0 downthepage,itsaysyestoCanadianfill.Doyou

ii clarityyet,no. ii seethat?

12 Q. Now,istherea listofcriteriathathave 12 A. I sawitearlier.I'mtryingtofindit

13 beendevelopedthatyoucanreferme tothattalkabout 13 again.

14 howyoudecidewhethersomethingshouldbeinor out? 14 Q. It'sundertheonethatsayssevenyears401,

15 A. I'mreadingthroughthedocumentbriefly,and 15 et cetera.

16 IbelievethatI'mforgettingthequestionnow. 16 A. Oh,yes.

17 Q. Myquestionis-- andletmeputit toyouin 17 Q. YouseewhereitsaysyestoCanadianfill?

18 a slightlydifferentform. IfI wanttoknowwhatthe 18 A. Yes. I seethat.

19 fillcriteriaareforbetterorworse,I canreadthem 19 Q. I'mwonderingwhyarewesayingyesto

20 inthe401,can'tI? 20 Canadianfill?What'sthatallabout?

21 A. Yes. 21 A. My recollectionisn'tasclearasI would

22 Q. If Iwantto knowwhatthecriteriaarefor 22 likeittobe,butI believethatthewaytheAugust

23 decidingwhethera projectisgoingtobe subjectto 23 versionof the401waswrittenitwouldnothave24 thefillcriteria,thisfuturedecisionthat'sgoingto 24 allowedforconsiderationof Canadianfill,andI

25 bemade,wherecanI readthat? 25 believewe werebeingaskedtoconsiderthatifthe
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1 fillcomesfromCanadaanditmeetsthecriteriawhat's 1 thanifit'snotstateapproved;isthatcorrect?

2 itmatter? 2 A. I believethat'scorrect.

3 Q. WhatintheAugust401preventeduseof 3 Q. Now,isthereanyCanadiananalogythat's

4 Canadianfill? 4 beenrequiredintheSeptember401certification?

5 A. Well,I'dhaveto look.I believethat 5 A. Theacceptablefillcriteriathatwe're

6 somethingto dowith--withouthavingthebenefitof 6 imposingontheportfarexceedswhata state-certified

7 lookingthroughthedocument,my recollectionisthat 7 sourcewouldrequire.Therefore,if theCanadianfill

8 wehadsomereferencetostate-approvedsites,andit 8 could--thelogicgoesiftheCanadianfillcanpass

9 was thatreferencethatwouldexcludefrom 9 thehigherstandardof acceptablefillcriteriaforthe

i0 considerationtheCanadianfill. i0 401,itthereforewouldexceedtherequirementsof a

ii Q. _d thereferenceto state-approvedsiteswas ii state-certifiedsource.

12 inthecertificationbecausethatprovidedanother 12 Q. Butthatlogicwouldhaveappliedinthe

13 levelofprotection,diditnot,withregardto the 13 August401aswell,wouldn'tithave? Thefill

14 fill? 14 criteriadidn'tchangeinthatrespectbetweenthe

15 A. I believeitprovideda mini_llevelof 15 AugustandSeptember401,didthey?

16 protection.I thinktherealprotectionisin the401 16 A. I'lltakea momentheretolookat theAugust

17 itselfwithregardtoreportingrequirementsimposedon 17 document.I'mlookingat E2A,fillsources.Fill

18 theportwithrespecttowhenitcanacceptthefill, 18 materialsforproposedthirdrunwayembankmentorother

19 andthereportingrequiredanopportunityforus to 19 masterplanupdateprojectsshallbe limitedtothe

20 reviewdocumentsbeforetheyacceptfill.I believe 20 followingthreesources:state-certifiedborrowsites,

21 thatthestatecertificationisthereforpurposesof 21 contractor-certifiedconstructionsites,Portof

22 whatDOTcanuseattransportationsitesorprojects. 22 Seattle-ownedproperties.I believethattheconcern

23 Q. Butif I understandcorrectly,ifit'sa 23 wasthatthatwouldexemptorexcludefrom

24 state-approvedsite,thatgivesyoua thresholdlevel 24 considerationCanadiansources.

25 ofassurancethatthesitehasarguablycleanerfill 25 Q. _d indoingtherequirementintheAugust

243 " '1 401,whatecologywasdoingwassayingthatitwanted 1 managementteamand_n KennyandCarolJollyandtht

2 sitesaboutwhichitcouldobtaininforraationat least 2 governor'sofficepolicystaff,Sea-Tacthirdrunway

3 withinthestate;isthatcorrect? 3 certification.It'sa northwestupdate.

4 (_. Witeklefttheroom.) 4 Q. I'lljustaskyoua couplequestionsabout

5 A. I don'tremember.NowthatI'mlookingat 5 thebackgroundon this.At somepointyoureached

6 bothdocuments,I'mnotseeinga differenceherein 6 agreementwiththeport,andthento implementthe

7 fillsourcerequirements.Theylookthesame. I'mnot 7 agreement--whenI sayyou,I meanecology--theport

8 recalling--I knowthattheportwasinneedof some 8 filedan appeal,didn'tit,of yourAugust401

9 clarificationwithregardtowhetheror nottheycould 9 certification?

i0 useCanadianfill. I0 A. That'scorrect.

Ii Q. AddyournotessayyestoCanadianfill, Ii Q. _d theniramediatelythedocumentsettling

12 don'tthey? 12 theappealwasalsothenmadeofrecord;isthatright?

13 A. Theydo. I wouldhaveto lookatthis 13 A. That'scorrect.

14 further,talkto staff,maybetheattorneysto improve 14 Q. Sothatwasthemechanismthatwashitupon

15 my understandingof thedifferencebetweenthe 15 toattemptto changethe401wastohavean appealand

16 documents. 16 thena settlementwithoutrescindingtheAugust401;is

17 Q. I'mactuallyalmostat thebackhereof the 17 thatright?

18 notebook,butI didwanttoaskyou-- 18 A. Thatwasmy understandingof it.

19 (DepositionE}:hibitNo.104wasmarkedfor 19 Q. Andintheend,thatdidn'tworkout,didit?

20 identification.) 20 A. Whatdoyoumean?

21 Q. (BYMR.EGLICK)Thisissomethingthatmaybe 21 Q. Youhadto rescindthe401,didn'tyou?

22 youcanclearup. Lookingatwhat'sbeen_rked 22 A. I'mnotrememberingthedetailsofthelegal

23 E_:hibit104toyourdeposition. 23 process.24 A. Thisisan e-mailfrommyselftoTom 24 Q. Well,the401-- theAugust401endedup

25 Fitzsimmonscopiedto othermembersof thesenior 25 beingrescinded,didn'tit?
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1 A. Ibelievewe neededtodo thattomakethe-- 1 A. Yes.

2 tothenimplementandthenreissueitwiththechanges. 2 (M_.Witekreturned.)

3 Q. Now,howdidyouknowwhatchangestomake 3 Q. _d a newcommentperiodwasrun,wasn't

4 whenyouissuedtheSeptember,thenewmodified401? 4 there?
5 Youhadanagreementwiththeport,didn'tyou? 5 A. Yes,sir.

6 A. Wehadanagreement,yes. 6 Q. Weretherebigchangesbetweenthe

7 Q. Now,wastherea periodoftimethenwhen 7 applicationthatwaswithdrawnandtheonethatwas

8 therewasno 401certification? 8 resubmittedor wasitthesameproject?

9 A. Tomy assumption,therewouldhavebeena 9 A. Sameprojectwiththeexpectationthatthere

i0 briefperiodwheretherewasnota certification. I0 wouldbesignificantchangesin submittalsforthe

ii Q. _d wastherea newapplicationsubmittedfor Ii projectto satisfyourrequirementsforstormwater

12 a 401certification? 12 management,et cetera.

13 A. NotthatI'mawareof. 13 Q. Sameprojectnoticed,right--

14 Q. So didtheportcomeinwithanydocument 14 A. Yes.

15 thatsaidweherebyapplyfore 401certificationwith 15 Q. -- forpubliccomment?

16 thefollowingchanges? 16 Sowasthereanyideaor thoughtgiventhat

17 A. NotthatI'mawareof. My assumptionis that 17 afteryouhadalltheseinteractionswiththeportend

18 therecensionandreissuancewasconsistentwith 18 withPaulIsakiendcametoalltheseagreementsabout

19 requirementsoftheboardandthelaw. 19 changingtheAugustcertificationandthenrescinding

20 Q. _mdyourememberwhenthe401applicationwas 20 itandthenissuinga newoneinSeptemberthatbefore

21 withdrawnby theportandthena newonewassubmitted 21 thatnewcertificationwasissuedecologyshouldgive

22 backinSeptember,October2000? 22 publicnoticeandaskforcommentsonthechanges?

23 A. Yes. 23 A. I'mpausing.I'mreflectingback.My

24 Q. _d thentherewasa newpublicnotice 24 understanding,my recollectionisthatwe didn'thavea

25 published,wasn'tthere? 25 situationwherewehadsignificantenoughor

247 2481 substantivechangestothedegreethatitwasnecessary 1 Q. Do youknowwhowastheappellant?

2 togo througha publicprocess. 2 A. TheAirportCommunitiesCoalition--

3 Q. _d inwhoseviewwerethechangesnot 3 Q. Now--

4 substantiveenough? 4 A. --representingaccordingtoitsagents

5 A. I don'tknow. 5 hundredsofthousandsofpeopleinandaroundSea-Tee

6 Q. Didyouevenconsidergivingpublicnotice 6 airport.

7 andan opportunityforcommentbeforeissuingthe 7 Q. Well,theAirportCommunitiesCoalitionis--

8 modified401inSeptember? 8 doyouknowwhatit'scomposedof?

9 A. I believethatmyassumptionwasthatwith 9 A. ComposedofCityofFederalWaywhereIlive,

i0 thereissuanceandthecontinuanceoftheappealorthe i0 DesMoines,Burien,NormandyPark,HighlineSchool

ii reissuanceoftheappealaffordedthepublicthe II District.

12 processitneededtochallengethe401. 12 Q. Soit representsmunicipalitiesanda school

13 Q. Didecologyinthecourseofthehowmany 13 district;isthatright?

14 years--threeor fouryearstotalreviewofthe 14 A. Yes.

15 Sea-Teeproject? 15 Q. Anddidecologyreceivecommentsfrommembers

16 A. Threeanda half,fouryears. 16 ofthepublicwho,forexample,didn'tliveintheACC

17 Q. --receivehundreds,thousandsofcomments 17 cities?

18 frommetersof thepublic? 18 A. Yes,we have.

19 A. Well,scoresofthem. 19 Q. Didthosefolkshaveanyparticipationinthe

20 Q. Youdon'tthinkitwashundreds? 20 Septembermodifiedcertification?

21 A. Itmayhavebeen. 21 A. NotthatI'mawareof.

22 Q. _d wereallthosepeoplewhosubmitted 22 Q. Isn'tittruethatas a resultofthe

23 commentspartiestotheoneappealthatwasfiledof 23 Septembercertificationthescopeof the401inits24 theAugustcertification? 24 entiretywasnolongercoincidentwiththescopeof the

25 A. I don'tknow.I don'tknow. 25 projectdescribedintheJ_PA forwhicha public
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1 noticehadbeenissuedbackin theyear2000? 1 portprovidinga listofprojectstousthatwe would

2 A. Iwouldn'tagreewiththat. 2 stillhavetoapprove,whereinifwedeterminedthat

3 Q. Well,therewere--we'vealreadyagreedthat 3 therewasno threat,giventhatthemajorprojects,the

4 there ofwhat describedintheJARPAin 4 e_bankmentandtheother beinc
wereparts was majorprojectsweren't

5 theyear2000forwhicha publicnoticewasissuedthat 5 e_:empted,butthatitwaspossible--acceptingthatrL.....

6 wereno longerautomaticallysubjecttothefill 6 waspossiblethatfillforsomeotherprojectsmight

7 criteria;isn'tthatcorrect? 7 notcauserisk,thatitwasreasonabletoconsider

8 A. Idid. 8 that.

9 Q. Didanymemberof thepublichavea chanceto 9 Q. Now,andyourargumentisthatthat

I0 commenton thatchangebeforeitwas implementedinthe I0 informationfromtheportwasappropriatetoconsider

Ii modified401? II butyoudidn'tneedtohearfromthepubliconwhatthe

12 A. No. 12 porthadtosay;is thatright?

13 Q. Doyouthinkpubliccommenton thatissue 13 A. I'mnotsureI'msayingthat.Youaskeda

14 wouldhavebeenworthwhile? 14 questionastowhetherornotI thoughtitwouldmakea

15 A. Probablynot. 15 differenceifwe did,andI thinkmy answerwasthat

16 Q. Andisthatbecauseyouknowwhatthepublic 16 probablynot,butotherwiseI'mjustspeculating.

17 commentwouldhavesaid? 17 Q. Inotherwords,youdon'tknowwhatthe

18 A. No. 18 publicmighthavesaidthatmighthave--

19 Q. Well,whywouldpubliccomment,then,notbe 19 A. No,I don't.

20 worthwhileifcommentfromtheportwas? 20 Q. Now,thedeterminationthatyousayisgoing

21 A. Theporthadinformationtogiveus relating 21 tobemadelaterbyecologyastowhat'sinandwhat's

22 tosomeprojectsthattheyfeltitwasreasonablefor 22 out,let'ssay,fortheacceptablefillcriteriaunder

23 ustoconsiderasbeinge_:emptfromthefillcriteria. 23 theSeptember401,do youknowwhatI'mreferringto?

24 Wesaidwewoulddothat. Itseemedreasonabletodo 24 A. Yes.

25 thatbasedonwhatwasinfrontofus,basedon the 25 Q. Isthatdeterminationgoingtocomeinthe

251 _""
1 formofamendmentstothe401or intheformof 1 Q. (BYMR.EGLICK)Showingyouwhathasbeen =

2 administrativedecisionsjustbetweenecologyandthe 2 markedasExhibit105toyourdeposition.Doyou

3 port? 3 recognizeandcanyouidentifyit?

4 A. Myunderstandingisthe401setsthatupas 4 A. Thisfirstdocumenthereisane-mailfrom

5 anadministrativeprocess. 5 AnnKennytoKevinFitzpatrick,JohnDrabeck,Ed

6 Q. Sothat'snotgoingtocomeintheformof 6 Abbasi,RayHellwig,Joan_rchioro,TomYoungdated

7 anothermodificationto the401;isthatcorrect?Is 7 October23,2001. Ithasseveralattachmentsto it.

8 thatyourunderstanding? 8 Thisiscriteriaforyourevaluationfromtheportre

9 A. That'smy understanding.I'mreachingfor 9 fillcriteria--or foryourevaluationfromtheport

i0 the401now. In theinterestof time,I'mgoing I0 refillcriteria.Pleasereviewandgetbacktome

ii throughherefairlyrapidly,andI'mnotidentifying ii withyourcomments.Andthere'sseveralattachments.

12 rightoffwhereI seereferenceto thisfunctionwe're 12 Underneaththatisthee-mailthatwasfrom

13 discussingwhereecologymakesits--hasan 13 ElizabethLeavittattheportto_n Eennyandmyself

14 opportunitytoconsiderwhetherornotthefillshould 14 withcopiestostaffattheport. It'sa follow-upto

15 applytosomeprojects. 15 themeetingyouhada fewweeksagotobegindiscussion

16 Q. Thefillcriteria? 16 onwhichprojectsandtypesofmaterialsthefill

17 A. Thefillcriteria. 17 criteriaconditionswouldapplyto,etcetera.

18 Q. Soifthisisan internalessentially 18 So thisisapparentlygettingatwhatwe've

19 decisionthatecologymakesbetweenitselfandthe 19 beendiscussingwithregardtotheprocessbywhichthe

20 port,thenthatoccursafterPCHBreview,doesn'tit, 20 portwouldexpectustoconsidernotapplyingthefill

21 and--well,answerthat. 21 criteriato someprojects.

22 A. That'smy currentunderstandingof the 22 Q. As I understandithere,ifwe lookonthe

23 approach. 23 firstpage,let'sseeifwe'retrackingonthis.24 (DepositionE::hibitNo.105wasmarkedfor 24 There'sa quotewhatLeavittistelling_mnand

25 identification.) 25 yourself-- eT:cuseme--_n Kennyandyourself.
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1 Quote,we areproposingforyourconsiderationthat 1 Q. Sure.

2 topsoilutilitybackfillandbasecoursenotbe subject 2 A. Itcouldbe jumpingbacka littlebitthat

3 to fillcriteria,endquote.Do youseethat? 3 theparagraphthatstartsoffconditionE,page14of

4 A. Iwas lookingattheotherpages, me certification, up, now
Tell 4 the iswhatsetsthis but I'm

5 againwherethatis. 5 jumpingtothisnextexhibitherethatyouprovided,

6 Q. It'sonthefirstpageofExhibit105. 6 Exhibit105,andyouaskedmeif this-- ifthere's

7 A. Okay. 7 anythinginthisdocumentindicatinga listof projects

8 Q. So isthereanything-- ifyouwereto just 8 thatwemightconsider?

9 lookatthe401certifications,isthereanythingin 9 Q. Yeah. There'snothinginthisExhibit105,

i0 therethatsaysthatyoushouldanticipatethese I0 isthere,thattalksaboutwhichprojectsareinand

ii exceptionsarecomingdownthepike? ii outunderthefillcriteria,isthere?

12 A. Iwaslookingthroughthedocumentas you 12 A. Idon'tseeit. Itlooksmorelikethisisa

13 wereintroducingthenextexhibit,andI didn't 13 bestmanagementpracticeinformationandrequirements

14 identifyit. Imayhavegonethroughthisdocumenttoo 14 togovernhowfillisusedundercertaincircumstances,

15 fast. 15 butI don'tseea listof projects,no.

16 Q. Youweresayingthisstartstheprocesswe're 16 Q. Actually,thisisa proposalfromtheport,

17 talkingabout,andIdo seewhereElizabethLeavittin 17 isn'tit,tohaveecologyagreethattopsoilutility

18 thise-mailsays,quote,thise-mailfollowsupon the 18 backfillandbasecourse,c-o-u-r-s-e,won'tbesubject

19 meetingwe hada fewweeksagotobegindiscussionson 19 to fillcriteria,isn'tit? LookattheLeavitte-mail

20 whichprojectsandtypesofmaterialsthe,quote,fill 20 on thefirstpageof exhibit--

21 criteria,quote,conditionofthe401mightapplyto, 21 A. Yeah.Apparentlythat'sit. Apparently

22 endquote.Butasyoulookat Exhibit105andas you 22 that'scorrect.

23 lookedatitwhenyoureceivedit,is thereanythingin 23 Q. I'mdowntomy lasttwodocuments.Haveyou

24 herethattalksaboutwhichprojectsareinandout? 24 hadanopportunityto reviewtheport'snewlowflow

25 A. Justa moment,please. 25 plan? I believeitwassubmittedinDecember.

255 2561 A. I havenotseenit. 1 A. Myassumptionisthatmeetingswillbe

2 Q. Istherea processnowgoingonwithin 2 arranged.I'mnotawarethatanyhavebeenarranged

3 ecologytodeterminewhetherornotthatlowflowplan 3 yet.

4 willbeacceptableundertheSeptembercertification? 4 Q. So asofrightnow,there'snoapprovalby

5 A. Wewillhavethatdocumentreviewedby our 5 ecologyof thelowflowplanthatwassubmittedin

6 consultantatKingCounty,KellyWhiting. 6 December;isthatcorrect?

7 Q. Hasany-- andI'llusethistermadvisedly 7 A. That'scorrect.We havenotapprovedit.

8 --constraintbeenplacedonthetimingof thatreview? 8 Q. Whatifecologyneverapprovedtheport'slow

9 A. Theremaybea constraintreferredtoin the 9 flowplanandjustsaidit'sunacceptableandtheport

i0 contractwiththecounty.I knowthatthecounty i0 didn'tsubmita betterone?

ii consultant,theindividualfunctioningasour Ii A. Myunderstandingis iftheportdoesnot

12 consultant,hasplentyofotherworkto doonbehalfof 12 complywiththetermsandconditionsofthe401,then

13 thecountyandismotivatedtogetthroughtheanalysis 13 we canrescindthe401.

14 expeditiously,butI'mnotawareof a specific 14 Q. _d sowherethe401requiressubmissionof a

15 constraint. 15 lowflowplanbya datecertain--by theway,that

16 Q. Well,doyouhaveany--anothertermwe've 16 datewasextendedoncealready,wasn'tit?

17 usedinthisdeposition-- anyestimateofwhenthe 17 A. Yes.

18 reviewwillbe completed? 18 Q. _yway,wherethe401requiressubmissionof

19 A. No. 19 a lowflowplanby a datecertain,that'ssomething

20 Q. Andwhenecologywilldeterminewhetheror 20 thatisrequiredtosupportthe401;isthatcorrect?

21 nottheport'ssubmissionis inecology'sview 21 A. That'scorrect.Ibelievethatthewaythe

22 acceptableundertheSeptembercertification? 22 401iswritten,iftheportrequestsforadditional

23 A. I donot. 23 timeandwethinkit'sa reasonablerequest,we can24 Q. Areanymeetingsscheduledto gooverthat 24 grantthat.

25 eitherinternallyorwiththeport? 25 Q. Now,ifthe401hadnotrequiredan
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i additionalsubmission,wouldtherehavebeenreasonable I acceptable?
2 assuranceforitsissuance? 2 A. Yes.

3 MR.REAVIS:Submissionof thelowflowplan? 3 Q. Andthe401was issued,wasitnot,in

4 MR.EGLICK:That'sright. 4 September--certificationwasissuedinSeptemberfo

5 A. I'mretracingtheeventshere. 5 a certificationprocessthathada deadlineoftheend

6 Q. (BYMR.EGLICK)Wouldyoulikemetohaveher 6 ofDecaYer2001;is thatcorrect?

7 readbackthequestion? 7 A. I wouldneedtocheck.I believethat's

8 A. No. That'sallright.My recollectionis 8 correct.

9 thattheportaskedus toconsiderthisnew 9 Q. So ifecologywas inneedofthisaugmented

i0 information.Iftheporthadnotaskedthat,then, i0 or neworwhateverwordyouwanttouselowflowplan,

ii yes,we havereasonableassurancewiththe401as ii whydidecologyissuea certificationinSeptemberthat

12 written. 12 dependsona plantobe submittedlaterwhenthe

13 Q. Butthe401aswrittenincludesa condition, 13 deadlinefortheecologycertificationdecisionwasn't

14 doesitnot-- infact,it'sa lengthyconditionor set 14 untiltheendof Dece_nber?Inotherwords,whynot

15 ofconditions-- thatrequiressubmissionofan 15 justwaituntilyouhadanacceptableplaninhandto

16 augmentedorsubstitute--pickyourword,_. Hellwig 16 review?

17 --lowflowplan;isn'tthatcorrect? 17 A. Wehadanalysistellinguswhattheimpact

18 A. I believea refined,moredetailedplan. 18 wasandrequirementsin the401thattheportwouldin

19 Q. Couldthe401havebeenissuedwithoutthat 19 itsplanaccountforthatimpact,andwe hadthe

20 conditionandstillhavea reasonableassurancebasis 20 conceptualplaninfrontof us. Wehadalltheother

21 asrequiredundertheCleanWaterAct? 21 requirementsinthe401wherewewantedthem.Wehad

22 A. No. Thatwasa necessaryconditionismy 22 reasonableassurance.

23 understanding. 23 Q. Didyouhavereasonableassurancein

24 Q. _d wasthe401thenissuedinanticipation 24 Septemberwithregardtothelowflowplanas the

25 thatwhenthelowflowplancameinitwouldbe 25 recordstoodwhentheSepte_ercertificationwas

2591 issued? 1 A. Yes.

2 A. Yes. 2 Q. Justgivemea minutetocheckmy notes,but

3 Q. Sowhatevertheportsubmitsnow,then,does 3 I thinkI maybe done. DoyouknowwhoBobBarwinis?

4 notmatter? 4 I forgottoaskyouthat.

5 A. No. Itmatters.It stillhasto satisfyour 5 A. Yeah.He'sa supervisorforthewater

6 ongoingrequirements. 6 resourcesprogramcentralregionaloffice.He'salso

7 Q. Isthereanythingin theconditionsthathave 7 --hewason thewaterqualityprogramprogram

8 beenimposedwithregardtothelowflowplan-- 8 managementteamwhenI waswiththewaterquality

9 A. I'msorry.I'mlookingatthatsectionof 9 programintheearly'90s,andI knowhimfairlywell.

i0 thelowflowplannow. Wouldyoupleaserepeatthe I0 Q. BecauseI'mlookingatecology'sanswersto

ii question? II discovery,whichwejustreceivedyesterday,andhe was
12 Q. Doyouneedtohavea minutetolookat it 12 theonlynameon thereI didn'treallyrecognize.It's

13 withoutme askingyoua question? 13 referringtoa March22,2001,telephonecall

14 A. No. Go ahead,andif I needtolook,I'll 14 discussingtheport'sproposalwithregardtouseof

15 look. 15 waterrightor theneedforwaterrightfor

16 Q. IsthereanythingintheSepte_er401 16 implementationof flowmitigation,sowhywouldBob

17 certificationwithregardtothelowflowplanthatyou 17 Barwinbe ona calllikethat?

18 coulddowithout,youbeingecology? 18 A. Givenhisenperiencewiththewaterresources

19 A. I'mnotawareof anyelementorpieceoffthe 19 program,itwasagreed-- I'mnotsurewhoagreedto

20 topofmy head. 20 it,butI washappytohavehimon thecall-- that

21 Q. Sothedeliverables,Iguessisn'tthatone 21 givenhise:;periencewiththeprograms,itwouldbe

22 termthat'susedinthiscontent? 22 helpfultohavehimconsultwithus onthewaterright

23 A. Yes. 23 issue.24 Q. Sothedeliverablescalledforinthe 24 Therewas,fore;_:ample,a situationin

25 September401areallinyourunderstandingessential? 25 easternWashingtonwherestormwaterhadbeendetained
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1 andusedinanindustrialfacilityasa cleaningtower, 1 thattheissuewasinwhatI thinksomefolksreferto

2 andthatwasbeneficialusethattriggereda 2 asa grayzoneunderthelawwhereitwasn'tasclear

3 requirementforwaterright,andI believethat'sone 3 asfolkswouldprefer,butI thinkthathe thought

thatfolksfromtheeastsideof the 4 couldbemadeifI recallthata waterright
4 ofthee::amples arguments

5 mountains--I don'tknowif itwasBobor not-- 5 couldbe required.

6 wantedtomakesureitwasconsidered.Of course,it 6 Q. ButI don'twanttohaveyoutestifyingas to

7 wassortofanapplesandorangessituationwithregard 7 whatBobthought.I wanttoaskyoutotestifyas to

8 towhattheportisproposing. 8 whatBobsaid,unlesswhenyousaythoughtyoumeant

9 Q. SoBobBarwinwasdescribinga situationthat 9 said.

i0 he'dencounteredinthecourseofhisworkforecology I0 A. I thinkI did. BobsaidasI recall-- this

II eastofthemountainswheresomeonehadestablisheda ii wassometimeago,manymonthsago--thatit'sa tough

12 beneficialusewithoutthebenefitofa waterright, 12 issue;thatit'sin thegrayzoneofthelaw;thatwe

13 andhewasdrawingananalogytothesituationwith 13 couldwinon thatissueandwe couldloseonit,his

14 regardtotheportproposal? 14 opinion.Itcouldgo eitherway. Myunderstandingof

15 A. I don'tbelievehewasdrawingananalogy.I 15 listeningto Bobwasthatitwashisopinionitwould

16 thinkhewantedtojustputitouttherefor 16 beappropriateto requirethewaterright.

17 consideration.Actually,itmighthavehappenedinthe 17 MR.EGLICK:I don'tthinkI haveanything

18 easternregionaloffice.Itmighthavebeena Spokane 18 elseat thistime. Youguyscango aheadandaskyour

19 officeissue.ButBobwouldbeawareofit. Bobhas 19 questions.

20 yearsofexperiencewithbothwaterresourcesandwater 20 MS.MARCHIORO:Thatconcludesthe

21 quality,andI valuehisideasandthinking,soI was 21 deposition.

22 gladtohavehimonthecall. 22 MR.F_AVIS:Giventhehour,I thinkwe'll

23 Q. Anddidheopineastowhetheror notthe 23 notdo that. I don'twanttowaivemy righttoask

24 portshouldberequiredtoobtaina waterright? 24 questionsata laterdate,butI don'tanticipatethat

25 A. Bobagreedwithseveralotherprogramstaff 25 willbe necessary.
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1 CERTIFICATE

2

3 I, Hary L. Green, the undersigned Certified Court

4 Reporter and Notary Public, do hereby certify:
5 That the testimony and/or proceedings, a transcript

6 of which is attached, was given before me at the time

7 and place stated therein; that any and/or all

8 witness[es) were by me duly sworn to tell the truth;

9 that the sworn testimony and/or proceedings were by me

I0 stenographically recorded and transcribed under my

ii supervision to the best of my ability; that the

12 foregoing transcript contains a full, true, and

13 accurate record of all the sworn testimony and/or

14 proceedings given and occurring at the time and place

15 stated in the transcript; that I am in no way related

16 to any party to the matte_, no_ to any counsel, nor do

17 Z have any financial interest _n the event of the

18 Cause.

19 WITNESS MY HAND AND SEAL THIS 9TH DAY OF JANUARY

20 2002.

21

22 MARY L. GREEN, CSR #GREENML497RZ

23 Notary Public for the state of Washington,

24 residing in King County.

25 My appointment empires 4/4/05.
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