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Summary Statement for Deposition Publication

submitted pursuant to
Order Granting Appellant's Motion to Publish Depositions

of Ecology Managers and CR 30(b)(6) Designated Witnesses
dated March 19, 2002

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: KEVIN FITZPATRICK

Date of Deposition: JANUARY 16, 2002

1. Admissibility

A. Purpose used for or what it will be offered to prove: lack of reasonable
assurance for 401 with respect to water quality, fill, and low flow. Mr.
Fitzpatrick is one of the Ecology personnel who has been explicitly cited by
Gordon White (the 401 signator) and others as providing a basis for reasonable
assurance.

B. Specific designation (if CR 30(b)(6) deponent): Mr. Fitzpatrick is the
Section Manager of the Water Quality Program in Ecology's Northwest Regional
Office. He is designated as an Ecology witness concerning, among other
matters, water quality, fill and low flow.

C. Basis for admissibility if challenged by objection: If an objection is
attached pursuant to provision 4 below, ACC's and CASE's response is also
attached.

2. Excerpting: The following portions of the FITZPATRICK deposition are offered
by ACC and CASE:

START END

Page 1, line 1 through page 7, line 7
Page 10, line 7 through page 10, line 24
Page 11, line 25 through page 13, line 16
Page 15, line 14 through page 53, line 17
Page 54, line 23 through page 58, line 7
Page 60, line 8 through page 72, line 14
Page 79, line 12 through page 80, line 10
Page 82, line 2 through page 89, line 11
Page 94, line 9 through page 95, line 20
Page 99, line 24 through page 110, line 1
Page 116, line 24 through page 119, line 12
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Page 122, line 17 through page 126, line 22
Page 135, line 24 through page 150, line 17
Page 151, line 13 through page 172, line 18

3. Counter Provisions of Respondents: See attached.

4. Objections of Respondents: See attached.

g:\lu\acc-temp\summary statement for deposition publication.doc
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A CC & CASE v. Dept. of Ecology & Port of Seattle
PCHB No. 01-160

Department of Ecology's Designation of Additional Portions of
Deposition and Objections Entered Pursuant to the

Board's Order of March 19, 2002 and Port of Seattle's
Joinder in those Objections and Designations

Deponent: Kevin Fitzpatrick

Date of Deposition: January 16, 2002

3. Counter Excerpts by Respondent Department of Ecology:l

START E,ND

Page 91, line 23 page 94, line 8

Page 128, line 16 page 132, line 1

Completed Correction and

Signature Page

4. Objections to Designations by Appellants:

A deposition is admissible in this hearing only to the extent that the same testimony
would be admissible in this hearing if the deponent were then present and testifying as a witness.
CR 32(a); WAC 371-08-300(1) and (2). Therefore, Ecology renews its objection to publication

of this transcript and submits the following objections to particular portions of the transcript.

General objections: Mr. Fitzpatrick has testified before the Board in this matter and

Ecology has not had the opportunity to review the hearing transcript. Mr. Fitzpatrick's
deposition was used during his testimony. To the extent ACC and CASE now designate those
portions of the deposition referenced during his testimony, Ecology objects to those portions of
the transcript as asked and answered.

Inadequate foundation laid regarding witnesses specific areas of technical expertise.

START END OBJECTION

Page 22, line 23 page 23, line 20 Calls for legal conclusion (objection made on
record by Gil Reavis).

Page 23, line 21 page 24, line 20 Calls for legal conclusion.

1By designating counter excerpts, Ecology does not waive its objections to ACC's and CASE's publication
of this transcript. Those objections are reflected in Ecology's Response to Appellants' Motion to Publish and in
argument before this Board. Further, Ecology does not waive its objections to ACC's and CASE's use of particular
portions of the transcript. Those objections are identified in subsection 4 of this document.

KEVIN FITZPATRICK - 1
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Page 25, line 2 page 25, line 23 Calls for legal conclusion, lack of foundation.

Page 31, line 17 page 32, line 16 Calls for legal conclusion.

Page 32, line 21 page 33, line 3 Calls for legal conclusion.

Page 39, line 13 page 40, line 1 Calls for legal conclusion, vague and ambiguous.

Page 45, line 7 page 46, line 1 Calls for legal conclusion (objection made on
record by Tom Young).

Page 46, line 2 page 46, line 10 Calls for legal conclusion.

Page 49, line 14 page 50, line 1 Mischaracterizes prior testimony.

Page 57, line 23 page 58, line 7 Foundation, speculation.

Page 62, line 19 page 63, line 1 Foundation, speculation.

Page 79, line 18 page 80, line 1 Foundation, speculation, vague and ambiguous.

Page 82, line 2 page 82, line 15 Argumentative.

Page 86, line 9 page 86, line 11 Calls for legal conclusion.

Page 86, line 12 page 86, line 18 Ambiguous, legal conclusion.

Page 88, line 15 page 88, line 21 Argumentative (objection made on record by Tom
Young).

Page 88, line 22 page 89, line 11 Argumentative.

Page 94, line 9 page 94, line 23 Ambiguous.

Page 104, line 5 page 104, line 20 Relevance.

Page 106, line 6 page 106, line 17 Argumentative.

Page 124, line 21 page 125, line 9 Not posed as question, argumentative (objection
made on record by Tom Young).

Page 138, line 17 page 140, line 1 Calls for legal conclusion.

Page 142, line 5 page 142, line 18 Vague (objection made on record by Gil Reavis).

Page 144, line 20 page 145, line 22 Foundation (objection made on record by Tom
Young).

Page 145, line 23 page 146, line 10 Document speaks for itself(objection made on
record by Tom Young).

Page 148, line 15 page 149, line 9 Foundation (objection made on record by Tom
Young).

Page 149, line 10 page 149, line 19 Speculation.

Page 160, line 11 page 160, line 16 Foundation, ambiguous, speculation (objection
made on record by Gil Reavis).

Page 160, line 17 page 160, line 20 Foundation, ambiguous, speculation.
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Page 160, line 17 page 160, line 20 Foundation, ambiguous, speculation.

Page 169, line 22 page 170, line 4 Compound (objection made on record by Gil
Reavis).

Page 170, line 20 page 171, line 13 Foundation

PORT JOINS ECOLOGY'S DESIGNATIONS AND OBJECTIONS

Counsel for the Port of Seattle have reviewed Ecology's designations and objections.
The Port joins in all of Ecology's designations and objections.

KEVINFITZPATRICK- 3
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Appellants' Responses to Objections Raised by Ecology and the Port
To The Publication of Depositions of Ecology Managers and

CR 30(b)(6) Witnesses

ACC & CASE v. Dept. of Ecology & Port of Seattle,
PCHB No. 01-160

Deponent: Kevin Fitzpatrick, Water Quality Program Section Manager, Ecology
Northwest Regional Office

Date ofDeposition: January16,2002

ResponsestoEcology'sObiections:

Forthe publicationofthedepositionofMr. Fitzpatrick,Ecologyraisesforty-
eight(48)specificobjections.Ecology'sobjectionsareaddressedbelow.

1. Objection:"Callsforlegalconclusion."(10specificobjections,includingtwo
made on record.)

During the hearing, AAG Jeff Kray argued on behalf of Ecology that
Ecology's employees are charged with interpreting and implementing
Washington's water quality laws and regulations, and that they are therefore
entitled to testify as to legal conclusions. The Board accordingly overruled
objections that questions put to Ecology employees "called for legal
conclusions," stated that Ecology employees could so testify, and indicated that
responses would be given appropriate weight. This result is particularly
appropriate here, where the deponent was previously the NPDES Facility and
Permit Manager for Sea-Tac International Airport (page 13 lines 8-16), served as
the Unit Supervisor for the Northwest Regional Office's Industrial Permit Unit
for ten years (page 12, lines 21-23), and is presently the Water Quality Program
Section Manager for Ecology's Northwest Regional Office (page 12, line 23
through page 13, line 7).

2. Miscellaneous Objections as to Form Where No Objection Was Made On The
Record: Lack of foundation, vague, ambiguous, speculation, argumentative (23
objections).

Under the Civil Rules, Ecology and the Port waived these objections by failing
to make them at the deposition, when the questions could have been revised to
cure any infirmity. CR 32(b) enables respondents to make objections to
admissibility, but this authority is explicitly subject to the provisions of
"subsection (d)(3) of this rule"-- CR 32(d)(3). Under CR 32(d)(3)(B),
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"Errors and irregularities occurring at the oral examination in the
manner of taking the deposition, in the form of the questions or answers,
in the oath or affirmation, or in the conduct of the parties, and errors of
any kind which might be obviated, removed, or cured if promptly
presented, are waived unless seasonable obiection thereto is made at the
taking of the deposition."

CR 32(d)(3)(B) (emphasis added). Respondents failed to seasonably present
these objections to the form of the question at the taking of the deposition,
thereby deprived appellants any opportunity to cure any defects, and thereby
waived the objections.

3. Specific Objection: Page 39, line 13 through page 40, line 1 (Calls for legal
conclusion, vague and ambiguous).

Appellants withdraw their designation of the cited lines (Page 39, line 13
through page 40, line 1)

4. Specific Objection: Page 88, line 15 through page 88, line 21 ("Argumentative
(objection made on the record by Tom Young)"):

Appellants withdraw their designation of the cited lines (Page 88, line 15
through page 88, line 21)

5. Specific Objection: Page 104, line 5 through Page 104 line 20 (Relevance):

The question and answer are directly relevant to the 401 appeal. The author of
the 401, Ann Kenny, testified that she relied on Mr. Fitzpatrick for the water
quality sections of the 401. (Kenny Dep. page 42, lines 6-7; page 43 at 20-22.)
Thus, Mr. Fitzpatrick's understanding of Ecology's obligations under the Clean
Water Act are probative of legal and factual issues on appeal. Specifically, Mr.
Fitzpatrick's understanding of the extent to which the Clean Water Act requires
Ecology to impose effluent limits on concentrations of copper in the Port's
stormwater discharges affects Ecology's ability to assure that the Port's
stormwater discharges comply with water quality standards. This is
particularly so because Ecology has asserted that the 402 NPDES Permit helps
give Ecology reasonable assurance that the proposed third runway and MPU
projects will not result in violations of water quality standards. If Mr.
Fitzpatrick believes that Ecology has no obligation beyond requiring the Port to
apply basic BMP's regardless of their effectiveness in removing dissolved
copper from stormwater, this indicates that future NPDES Permits likely will
not assure the Port's compliance with water quality standards.

6. Specific Objection: Page 124, line 21 through page 125, line 9 (Not posed as
question, argumentative (objection made on record by Tom Young):
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Appellants withdraw their designation of the cited lines (Page 124, line 21
through page 125, line 9)

7. Specific Objection: Page 142, line 5 through page 142, line 18 ("Vague
(objection made on record by Gil Reavis)"):

As the transcript plainly reflects, Mr. Reavis's only objection was to the
question posed at page 142, line 5. There was no objection to the revised
question posed at page 142, line 8. Respondents waived any objection to the
form of the revised question (i.e., vagueness) by failing to object to the revised
question. CR 32(d)(3)(B).

8. Specific Objection: Page 144, line 20 through page 145, line 22 ("Foundation
(objection made on record by Tom Young)"):

Appellants withdraw their designation of the cited lines (Page 144, line 20
through page 145, line 22)

9. Specific Objection: Page 145, line 23 through page 146, line 10 ("Document
speaks for itself (objection made on record by Tom Young)"):

Appellants withdraw their designation of the cited lines (Page 145, line 23
through page 146, line 10)

10. 9. Specific Objection: Page 148, line 15 through page 149, line 9
("Foundation (objection made on record by Tom Young)"):

As the transcript plainly reflects, Mr. Young's only objection was to the
question posed at page 148, line 15. There was no objection to the revised
question posed at page 148, line 24. Respondents waived any objection to the
form of the revised question (i.e., foundation) by failing to object to the revised
question. CR 32(d)(3)(B).

11. Specific Objection: Page 160, line 11 through page 160, line 16 ("Foundation..
(objection made on record by Gil Reavis)"):

Appellants withdraw their designation of the cited lines (Page 160, line 11
through page 160, line 16)

12. Specific Objection: Page 169, line 22 through page 170, line 4 ("Compound
(objection made on record by Gil Reavis)"):

The question resulted in no response, and was revised upon objection. The
question should be retained to provide context for the subsequent colloquy.

g:klu\acc\pchb\depositions\published deps\fitzpatrick.response.doc
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DEPOSITION UNDER
ORAL EXAMINATION OF

KEVIN FITZPATRICK

JANUARY 16, 2002

ACC VS. STATE OF WA, et al.

DIANE MILLS, CCR, RMR, CRR

Yamaguchi Obien & Mangio

520 Pike Street, Suite 1213

Seattle, Washington 98101

Phone: (206) 622-6875

Fax: (206) 343-4110

E-Mail: dmills@yomreporting.com

Website: www.yomreporting.com
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KEVIN FITZPATRICK; January 16, 2002

1 3
TNDEXi POLLUTION CONTROL HEARINGS BOARD _

2

2 FOR THE STATE OF WASHINGTON 3 EXAMINATION BY: PAGE(S)
3 4 MR. POULIN '

4 AIRPORT COMMUNITIES COALITION,) 5
6

5 Appellant, ) 7

6 vs. ) PCHB No. 01-160 8

7 STATE OF WASHINGTON, ) 9
i0

8 DEPARTMENT OF ECOLOGY; and ) Ii EXHIBITS FOR IDENTIFICATION PAGE

9 THE PORT OF SEATTLE, )

i0 Respondents. ) 12 136 - Fact Sheet for NPDES Permit 60

ii 13 137 - WAC 173-201A-050 (enlargement) 65
12 DEPOSITION UPON ORAL EXAMINATION

13 OF 14 138 - Fax, 9/7/00, w/attachment 89
Notice of Intent to File Suit

14 KEVIN FITZPATRICK 15

15 139 - Annual Stormwater Monitoring Report II0

16 16 for Sea-Tac Airport, September 1999

17 9:00 A.M. 17 140 - Low Streamflow Analysis and Summer Low Flow 141

18 JANUARY 16, 2002 Impact Offset Facility Proposal

19 1325 FOURTH AVENUE, SUITE 1500 18
141 - Order Granting Motion to Stay the 168

20 SEATTLE, WASHINGTON 19 Effectiveness of Section 401 Certification
21

22 20
21

23 22

24 23

25 DIANE MILLS, CSR# MI-LL-SD-M380N3 Oil'_ _ i 20QZ 24
25

2

1 i SEATTLE,WASHINGTON;JANUARY16,2002

APPEARANCES 2 9:00A.M.

2 3 --O00--

3 FOR THE APPELLANT: 4

4 5 KEVINFITZPATRICK,

5 RICHARDA. POULIN 6 swornas a witnessby theNotaryPublic,
6 Smith & Lowney, P.L.L.C. 7 testifiedas follows:

7 2317 East John Street 8
8 Seattle, Washington 98112

9 9 EX_MINATION
I0

i0 FOR THE RESPONDENT STATE OF WASHINGTON and

Ii DEPARTMENT OF ECOLOGY: ii BY MR. POULIN:

12 12 Q. Couldyoupleasestateandspellyourname

13 THOMASJ. YOUNG 13 forthe record.

14 AssistantAttorneyGeneral 14 A. Yes. My nameis Kevin,K-e-v-i-n,middle

15 2425 Bristol Court SW !5 initial C, last name Fitzpatrick,

16 Olympia, Washington 98504-0117 16 F-i-t-z-p-a-t-r-i-c-k.

17 17 Q. Kevin,I'mRickPoulin,I'mrepresentingACC

18 FORTHE RESPONDENTPORTOF SEATTLE: 18 andalsoCASEinthisappeal.

19 19 Haveyouhad yourdepositiontakenbefore?

20 GILLIS E. REAVIS 20 A. Yes,I have.

21 MartenBrown 21 Q. Are yousomewhatfamiliarwiththe procedures

22 1191SecondAvenue 22 andtheprocess,then?

23 Suite2200 23 A. Somewhat.I haven'thad ittakenthatofter_.

24 Seattle, Washington 98101 24 but.

25 25 Q. Whenwas themostrecentdepositionyou've

DI_ MILLS, CCR, P_, CRR
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KEVIN FITZPATRICK; January 16, 2002

5 7

1 participatedin? 1 thesameway thatI reviewedDr.Strand'sDeclaration,
2 A. I believeit was fiveor sixyearsago. 2 thatof TomLuster.AndthesewereDeclarations:hat

3 Q. Well,in caseit'shelpful,I'dliketo 3 weremadein supportof ACC'sMotionforStay. And i

4 explainsomeof the instructions.I willask questions 4 thinkI did readthroughtherecentdecisionfromthe

5 andwaitfora verbalresponsefromyou. We needto 5 PCHB.

6 makea recordtoday,so headshakesandnoisesother 6 Q. Is thisthedecisionfortheMotionforStay?

7 thanyes or nomay notbe clearon therecord. 7 A. Correct.

8 It'simportantthatyouunderstandthe 8 Q. Haveyou alsoreadtheBoard'srulingon the

9 questionthatI'masking,so ifyoudon'tknowwhatI'm 9 CrossMotionsforSummaryJudgmentin theNPDESpermit

i0 gettingat,pleaseletme know. Ifyou findanything i0 modificationappealthatCASEbrought?

II confusing,I hopeyou'llbringit tomy attention, ii A. Yes,I did. Thatwasprobablythemost

12 Wouldyoudo that,please? 12 recentthing. InthatcaseI wasmorefocusedon,you

13 A. Yes,I will. 13 know,whatourobligationswerefromthePC H B

14 Q. Isthereany reasonyouwouldn'tbe ableto 14 decisionintermsof the correctionsthatthey're

15 giveclearanswerstoday? 15 askingus to maketothe factssheet.
16 A. No. 16 Q. Whatdo youunderstandthoseobligationsto

17 Q. Are youunderanymedicationsorprescription 17 be?

18 drugs? 18 A. Theway I interpretthatis thatthe facts
19 A. No. 19 sheetwasremandedto Departmentof Ecologyto include

20 Q. Haveyou hadanyalcoholrecently? 20 theoutfalllocationsfor stormwateroutfalls

21 A. No. 21 associatedwithconstructionactivity.

22 Q. Couldyoupleaseexplainwhatkindsof 22 Q. Do you knowwhetherthe Departmentplansto

23 preparationyou'veundertakento getreadyfortoday's 23 havea newpublicprocessas partof thatfactssheet

24 deposition? 24 correction?

25 A. Couldyouexplainthatquestionjustnow? 25 A. Whetherwe have-- whatdo youmeanby "new

6 8

1 Whatdo youmeanby "preparation"?Do youmean.... 1 publicprocess"?

2 relatedtowhat? 2 Q. Doesthe Departmentintendto givethepublic

3 Q. Whatdocumentshaveyou reviewedto comeup 3 an opportunityto commenton theinformationthatwill

4 to speedforthissession? 4 nowbe includedin the factssheetpursuantto the

5 A. i thinkin thepastseveralweekswhat! 5 Board'sorder?

6 reviewedincludeda reviewagainof the401Water 6 A. Theway thatwe interpretthispresentlyis

7 QualityCertificationthatwas issuedplustheamended 7 thatwhatthePCHBis requiringof us is not a major

8 certification.I believeI alsorevieweda Declaration 8 modification,therefore,we wouldnotput thisthrough

9 I gaveearlierrelatedto anothercase,actually,one 9 thepublicnoticeondraft. Certainlywhenwe do issue

i0 thatwas broughtby CASEon theappealof themajor i0 anymodification,thatactionis subjectto appeal

II modificationto theNPDESpermit, ii within30daysafterwe issueit.

12 I recallreviewingtheNPDESpermitandthe 12 But ifyourquestionis willwe do a public

13 factssheet.But inbothinstancesthosewerei think 13 processsimilartowhatis doneformajorpermit

14 duringtheholidayperiod,so my recollectionof those 14 modification,theansweris no.

15 may be a bit fuzzyrightnow. I reviewedthosein 15 Q. And understandingyourpointthattheBoard

16 anticipationof whatwas supposedto be my original 16 hasnotmandateda majormodification,willEcologyuse
17 depositiondatewhichwasbackin December,andI 17 itsdiscretionundertheminormodificationprocessto

18 haven'tdonethatmuchpreparationsincethattime. 18 determinethatpublicnoticeis appropriatesincethe

19 Q. Haveyoureviewedanyof thetranscriptsof 19 Boarddeterminedthatimportantinformationwas

20 theotherdepositionsthathavetakenplaceinthis 20 withheldfromthepublic?

21 appeal? 21 A. UsingourDepartmentdiscretion,we feelit's

22 A. I thinkI alsoglancedthroughthe 22 importantto satisfytheBoard'sconcernshere

23 deposition-- or I'msorry,theDeclarationof 23 immediately,andso we don'twanttoweighthisdown

24 Dr.Strand,Dr.Jonathanstrand,andI glanced 24 furtheror dragit outfurtherthroughanotherlengthy

25 through-- didnot reviewin detail,certainlynot in 25 roundof publicnoticeprocesswhichwouldnot-- is
DIANE MILLS, CCR, RMR, CRR
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KEVIN FITZPATRICK; January 16, 2002

9 11

1 not required,andas yourightlyput it,is up to the ! partiesinthatappeal,or theyearof theproceedings?

2 discretionof theDepartmentof Ecology,sincethisis 2 A. I rememberthatthismay be -- my best

3 a minormodificationto the factssheet. 3 recollectionis thatitmay havebeenbackin '94or

4 Q. Backto yourpreparationfortoday's 4 '95. Itwas at a timewhenourwaterresourcesprog_

5 deposition.Haveyou in factreviewedanyof the 5 was puttingout a numberofdecisions.

6 transcriptsof otherdepositionsthattookplacein 6 And I do recallwhatwasbeingcontested,and

7 thisappeal? 7 whatwasbeingcontestedwas theagency'sassertionon

8 A. No. Noneof thosehavebeenmadeavailable 8 watercontinuity.And inparticularI believethiswas

9 to me. 9 in theIssaquahSubbasin,IssaquahCreekSubbasin,what

i0 Q. Couldyoupleasetellme aboutyour i0 wasbeingcontestedin the appealby groupslikethe

ii educationalbackground, ii EastLakeSammamishWaterDistrict.Theyweretrying

12 A. Certainly.My undergraduatedegreeis a !2 to assertthattherewas no hydrauliccontinuity

13 bachelorof sciencefromLoyolaUniversityinChicago, i3 betweenthe streamandgroundwater.

14 andI havea graduatedegree,M.A.in zoology,mr i4 Q. I appreciatethat. We don'treallyneed

15 SouthernIllinoisUniversityin Carbondale,Illinois. 15 to --

16 Inadditionto that,I helda commissionin 16 A. Well,I do recall,though,thatoneof the

17 theUnitedStatesCoastGuardcompletingOfficer !7 witnessesfortheEastLakeSammamishWaterDistrict

18 CandidateSchoolintheUnitedStatesCoastGuardback i8 whowas tryingto assertthattherewas no hydraulic

19 in 1980. And I retiredfromtheUnitedStatesCoast 19 continuitywasoneof theconsultantsforACC right

20 GuardReserveinDecemberof 2000,retiredas a 20 now,andthat'sDr. PeterWelling.I thoughtthatwas

21 lieutenantcommanderintheUnitedStatesCoastGuard 21 veryinteresting.

22 Reserve. 22 Q. And do yourecalltheultimatedecisionin

23 Q. Doyou recalltheyearsof yourdegrees? 23 thatcase?

24 A. Oh, certainly.My B.a.fromLoyola 24 A. Yeah. The agencywas upheldby thePCHB.

25 Universitywas 1975,andmy M.A.fromSouthernIllinois 25 Q. Thankyou. Pleasetellme aboutyourwork

10

1 Universityis in 1981. 1 historywiththeWashingtonStateDepartmentof

2 Q. Youstatedearlierthatyouhavebeendeposed 2 Ecology.

3 before.Haveyouservedas a witnessin anyappealof 3 A. I startedworkingforthe Departmentof

4 a lawsuit? 4 Ecologyin 1986,comingoffof activedutyin theU.S.

5 A. I havenot servedas a witnessinany appeal 5 CoastGuard. Andmy firstjobwiththe Departmentof

6 of a lawsuit,no. 6 Ecology,I was theagency'sfirstenvironmentalcrimes

7 Q. Haveyoueverbeenqualifiedas an expert? 7 investigator.At thattimeI wasworkingforwhatwas

8 A. Yes. 8 theninthe agencycalledcentralprogramsas the

9 Q. Whatwerethosecircumstances? 9 agency'senvironmentalcrimesinvestigator.I didthat

i0 A. TheinstancethatI recallwas a Pollution I0 job from'86until'88.

Ii ControlHearingsBoardseriesof casesinwhichsome II And thenfrom'88until-- I thinkthatwas

12 waterrightsdecisionswerebeingappealed,andI was 12 from'88until1990,I was a waterqualityinspectorat

13 calleduponby WaterResourcesto actor to testifyas 13 Ecology'sNorthwestregionaloffice.ThenI wentback

14 thewaterqualityexpertforwaterqualityissuesin 14 forabouta yearand a halfto serveon the -- againas

15 whatwe referto theCedarGreenwaterquality 15 the state'senvironmentalcrimeinvestigatoron a

16 managementareas.Becauseat thattimeI was actingas 16 state/federalenvironmentalcrimetaskforcethatwas

17 a watershedleadforthosewaterqualitymanagement 17 headedup by mPA'sOfficeof CriminalInvestigation.

18 areas. 18 And thenI returnedin about'91to Ecology's

19 Q. And so youwerequalifiedas a waterquality 19 Northwestregionalofficeto supervisethe industrial

20 expertin thatproceeding? 20 permitunitin thewaterqualitysectionat the

21 A. Yes. My recollectionis is thatI was 21 Northwestregionaloffice.And thenfrom'91until

22 presentedandthenqualifiedbeforethe PCHBas being 22 2001,I was theunitsupervisorforthe industrial

23 ableto giveexperttestimonyon waterqualitymatters 23 permitunit. And in Februaryof 2001I becamescotia..

24 withinthosewatersheds. 24 managerforthewaterqualityprogramin the Northwest

25 Q. Do you rememberanyof thenamesof the 25 region.

DIANE MILLS, CCR, RMR, CRR
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KEVIN FITZPATRICK; January 16, 2002

13 15

1 Q. Whatdatein 2001didthattakeplace? 1 A. Well,first-linesupervisoris someonewho is

2 A. February18th. 2 awareof thetechnicalchallengesthata facility

3 Q. Andthatwas sectionheadforthewater 3 managerisfacingand,youknow,triestomakethe

4 quality-- 4 facilitymanagerawareofprogramcommitmentsthatwe

5 A. Programat Northwestregion,sectionmanager. 5 have,workcommitmentsthatwe have,andat thesame

6 I thinkit readsassectionmanageronmy business 6 timemakemanagementawareofthe resourceconstraints

7 card. 7 and challengesthatthe facilitymanageris facing.

8 Q. Haveyoueverservedasthepermitor 8 Q. Andinthatsense,by "management"youmean

9 facilitymanagerforthePortof Seattle'sNPDESpermit 9 uppermanagementabovetheunitsupervisorlevel?

i0 at Sea-TarInternationalAirport? i0 A. Well,yougothenextchainup. Youtake

ii A. Yes,I did,on aninterimbasis.I'mtrying Ii thatup tothesectionmanager,andthenthesection

12 to recallwhenthathappened.I thinkinlate1999I 12 managerinturncanrelaythatto thewaterquality

13 tookonthoseresponsibilitiesbecausethefacility 13 programmanager.

14 managerthatwe hadforNPDESpermit,LisaAustin,left !4 Q. WithrespecttoNPDESpermits,areall

15 theagency,andso astheunitsupervisor,I inherited 15 aspectsof permitmanagementsuchasenforcement,

16 thoseresponsibilities. 16 complianceandreviewof requiredsubmittals,is that

17 Q. Whatistherelationshipof unitsupervisor 17 allhandledwithinthesectionor arethereother

18 toa facilitymanager? 18 branches,otherunitsthatparticipate?

19 A. Unitsupervisoris--thewaywe'reorganized 19 A. InthecaseoftheNorthwestregionaloffice,

20 atNorthwestregionalofficein ourwaterquality 20 thatwouldallbe handled--if it isa permitassigned

21 sectionis theunitsupervisortriesto doan --or 21 totheindustrialpermitunit,thatwouldbe handled

22 doesananalysisofwhattheworkloadisouttherewith 22 withintheindustrialpermitunit.

23 respecttopermitsandtoequitablydividethoseup, 23 Q. Do I understandthatthere'srecentlybeena

24 andalsoto relyonparticularpeople'sexpertiselet's 24 changeinthenameoftheindustrialpermitunit;is

25 sayin theindustrialsectoror stormwaterengineering 25 thatright?

14 16

1 expertise.And trytomatchupthatworkloadand 1 A. Correct.It'snowthe-- becauserightnow,

2 managethatworkloadas besttheycanwiththe 2 orwe haverecentlyreorganizedthesectionbecauseof

3 availablehumanresourcesthatwe have,whicharefor 3 growthin thesection,andnowthatunitisthe

4 themostpartwhatwe haveintheindustrialunit,our 4 industrialpermitandstormwaterunit. Andthat'sto

5 facilitymanagerswhoareeitherenvironmental 5 reflectsomeadditionalengineeringreview

6 engineersor environmentalspecialists. 6 responsibilitiesthatthey'vetakenon. Andthatwe

7 Q. Istheunitsupervisorinvolvedinoversight 7 alsohaveanotherunitgroupwhichwillassistthat

8 of permitmanagement? 8 industrialpermitunitonenforcementactivities.

9 A. Theoversightthattheyprovideisonlyas 9 Q. Andwhichunitisthat?

I0 muchas --well,I shouldn'tsay"only."Thefacility i0 A. Andthat'scalledthecomplianceand

II manageristheindividualwiththeprimary II technicalassistanceunit. Butthat'sa changethat

12 responsibilityof trackingcompliancewitha given 12 wentintoeffectinSeptemberof 2001.

13 permit,whetherit bean NPDESpermitor a statewaste 13 Q. And inwhatsenseis thata newchange?Is

14 dischargepermit,andalsohasdifferentregulatoryand 14 thata newunitor isthata newrolefora unitthat's

15 administrativerequirementscomeon linelikethe 15 beenaroundforawhile?

16 expirationof anNPDESpermit. 16 A. It'sa newunit.

17 Theunitsupervisorworksalongwiththat 17 Q. Sopriorto --beforeSeptember2001,allof

18 facilitymanagerto ensurethatworkdeadlinesare 18 thosepermitfunctionswereperformedby theindustrial

19 beingmet andthatthey'lldo andmanagepeerreviewof 19 permitunit?

20 a draftpermitandensurethatpublicnotice,youknow, 20 A. Correct,ifit wasa permitassignedto the

21 necessarypublicnoticerequirementsarebeingmet. 21 industrialpermitunit.

22 Andthenthat'salltoprepareit fortheactual 22 Q. And justto confirm,theNPDESpermitfor

23 issuanceof thatpermitby thesectionmanager.But 23 Sea-TarInternationalAirportisassignedtothe

24 theunitsupervisorisa first-linesupervisor. 24 industrialpermitunit?

25 Q. Andwhatdoesthatmean,first-line? 25 A. Correct. AR 028465
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1 Q. Let'stalkaboutyourrolein therecent401 1 decisionsforwhichyouhadparticularresponsibility

2 certificationprocess.Couldyoupleasetellme when 2 inyourwaterqualityrole?

3 youfirstgot involvedinthatprocess? 3 A. Theportionof thewaterquality

4 A. My recollectionis thatI firstbecame 4 certificationthathad thegreatestamountof revie_

5 involvedI believein late1999,inSeptemberof !999. 5 andinputfromwaterqualityprogramand waterquality

6 Q. And at thattimewhatwas yourlevelof 6 sectionare theportionsof thecertificationthatdeal

7 involvement? 7 withcleanfillcriteriaor whatI believeis described

8 A. I becameinvolvedbecausewe had -- Lisa 8 as -- I'msorry,it'sdescribedas conditionsfor

9 Austinhad lefttheagency.Shepreviouslyhadbeen 9 acceptanceof filltobe usedin constructionof the

i0 the onewhowas servingas thewaterqualityexpertto i0 thirdrunway.

ii the 401waterqualitycertificationteam. Andwith Ii Q. And thatwouldbe SectionE, beginningon

12 Lima'sdepartureand,you know,beinghisa'sformer 12 Page14 ofthe amendedcertification?

13 supervisor,thoseresponsibilitiesthenfellto me. 13 A. Yes. And thenthe othersectionof that

14 Q. Who elsewas on that401certificationteam 14 waterqualityprogramI hadsomereviewand inputon

15 at thetime? 15 was-- I'mtryingto findthe portionsof thisthat

16 A. Theotherfolksat thattimethatI recall 16 dealwithstormwaterimpacts.I'msorry. And that

17 whowereon itwereTom Lusterfromourheadquarters 17 wouldbe SectionJ, operationalstormwater

18 officewiththeshorelineandenvironmentalassistance 18 requirements.

19 program,RayHellwigas theregionaldirector. 19 Q. That'sSectionJ on Page25?

20 Q. And that'sin theNorthwestregionaloffice? 20 A. Yes,25 of 33 in theSeptember21, 2001

21 A. At theNorthwestregionaloffice.WhenI 21 document.

22 startedI thinkthosewerethe folkswhomadeup that 22 Q. Wereyoupersonallyinvolvedin thewater

23 team. 23 qualityprogram'sworkon thosesections?

24 Q. So justthethreeof you? 24 A. I waspersonallyinvolved,andthenas well

25 A. Right.That'smy recollectionofwhatit was 25 as involvedwithan engineerinour section,John

1 in September'99. 1 Drabek,and alsoinworkingwithan engineering

2 Q. Didyouwriteanypartof the401 2 consultantfromKingCountywhowas workingfor

3 certification? 3 Departmentof Ecologyparticularlyon stormwater

4 A. No. 4 requirements,and that'sKellyWhiting.

5 Q. And is thatanswerequallyvalidforthe 5 Q. How abouttheconditionsformitigationof

6 Augusti0,2001certificationand theamended 6 lowflowimpactsin SectionI whichbeginson Page22?

7 Septe_er21,2001certification? 7 Was waterqualityinvolvedin thatsection?

8 A. Correct.Now,you'rereferringto the -- 8 A. Waterqualityhadsomeinvolvementwiththat,

9 okay,theAugust2001andthentheamendments;correct? 9 butmy recollectionis thatonmuchofthisforthe

i0 Q. Yes. I0 mitigationof low flowimpacts,we wererelyingon

ii A. Andmy rolein thatwasto reviewproposed ii modelingexpertiseandinputfromourconsultantfrom

12 language,andas I recall,Ann mennywas theprimary 12 KingCounty,andthatagainis KellyWhiting.

13 authorof thosedocuments,and as shewouldcomeup 13 Q. Andwhenyousay "we"wererelying,do you

14 withdraftlanguage,shewouldaskforcorrections. 14 meanthewaterqualityprogramor --

15 So I guesstechnicallyyoumightsay thatI didwrite 15 A. No, Imeanthe Departmentof Ecology.

16 partof it because,you know,I wouldpropose-- you 16 Q. TheDepartmentgenerally.

17 know,I wouldmakeeditingchangesor suggestdifferent 17 Whatdo youunderstandthepurposeof the 401

18 languageforherwhenitwas goingthroughitsdraft 18 certificationto be?

19 revisions. 19 A. Well,my understandingof any 401

20 Q. Inthe caseit'sconvenient,I thinkit will 20 certificationis thatit is certifyingthata project

21 be beforewe'refinishedheretoday,I'llintroducetwo 21 andimpactsfromthatprojectwillcomplywiththe

22 exhibits.Exhibit1 isthe amendedSeptember21,2001 22 state'swaterqualitylawsandregulations.Hence,

23 versionof the401 certification,and Exhibit2 is the 23 they'recalled401certifications,becausethat'st,.

24 Augusti0,2001certification. 24 portionof theCleanWaterAct thatit comesfrom,that

25 Are thereanypartsofthe certification 25 speaksto thestate'shavingto issueoneof these
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1 certificationsinthefederalpermit.And thefederal 1 it callsfora legalconclusion.

2 permitinvolvedinthiscaseis the404permitfromthe 2 A. Yeah,again,I'mnotsure--they'retwo

3 Corpsof Engineers. 3 separateanimals,okay? Oneis a permitwhichis

4 Q. Ispartof thatcomplianceobjectiveassuring 4 governing,andthatis theNPDESpermit.It is

5 compliancewiththestatewaterqualitystandards? 5 governingthestormwater-- theindustrial-related

6 A. That'spartof it,yes. 6 stormwaterdischargesandthe industrialwastewater

7 Q. Andwhichwaterqualitystandardsapplyto 7 dischargesfromthePortof Seattle'sfacility,Sea-Tac

8 theSeattle-TacomaInternationalAirport? 8 Airport.

9 A. Well,wehavebothourstatesurfacewater 9 The401waterqualitycertification,asi

i0 standardswhichareinWashingtonA_inistrativeCode 1O statedbefore,is certifyingthefact,I guess,that

II 173-201A,andourgroundwaterstandardswhichare Ii sucha permitexists,youknow,sucha permitis

12 WashingtonAdministrativeCode173-200. 12 necessaryanditdoesindeedexist.

13 Q. You'llseethatExhibit5 isa copyof 13 Butintermsof oneensuringcompliancewith

14 Chapter173-201Aof theWashingtonAdministrativeCode. 14 theother,my thinkingisthattheybothhaveto stand

15 Isthisthesectionorchapterofthecodethatyou 15 on theirownin termsofensuringthattheirtermsand

16 identifiedas applyingat Sea-TacAirport? 16 conditionsarebeingcompliedwith. Youknow,they're

17 A. Yes. 17 certainlyrelatedto oneanother,but-- andagain,I'm

18 Q. Andwherein thisregulationdoyoufindthe 18 notsureI'mcompletelyunderstandingthisquestion,so

19 specificstandardsthatEcologycertifiescompliance 19 I'lljuststopthere.I don'tunderstandthis

20 withunderthe401certification? 20 question.

21 A. There'sseveraldifferentplaceswherethe 21 Q. (BYMR. POULIN)Wouldyouagreethatthe

22 standardsarearticulatedinthisregulation.There's 22 Portof Seattle'scompliancewiththeNPDESpermitdoes

23 nooneparticularsection. 23 notassurethatthepurposesof the401certification

24 Q. IsSection173-201A-030oneof therelevant 24 aremet?

25 sections?It'sonPage477. 25 A. Saythatagain.

22 24

1 A. Yes. 1 Q. Sure.

2 Q. Do youknowwhetherthestreamsthatflow 2 (Reporterreadbackas requested.)

3 throughor originateattheSea-TacAirportvicinity 3 A. No.

4 areclassifiedas ClassAA orClassA? 4 Q. (BYMR.POULIN)Andwhynot?

5 A. TheyareclassifiedasClass_A. 5 A. Becauseif theNPDESpermitisbeingcomplied

6 Q. DoesthatincludeDesMoinesCreekandMiller 6 with,thatmeansthat--if thePortofSeattleis

7 CreekandWalkerCreek? 7 complyingwithallthetermsandconditionsof its

8 A. Yes. 8 NPDESpermit,thattellsus thatDepartmentof Ecology

9 Q. Is the401certificationintendedto assure 9 hasreasonableassurancethatPortof Seattle's

I0 compliancewiththeNPDESpermitgoverningSea-Tac I0 complyingwiththatpermit.

ii InternationalAirport? ii Q. Do youmeanto saythatcomplyingwiththe

12 A. I'mnotsureI understandyourquestion. 12 NPDESpermitguaranteescompliancewithwaterquality

13 Whenyousay"ensurecompliance,"the401waterquality 13 standards?

14 certificationis,at leastmy understandingofit,is 14 A. WhatI meanto sayisthatthewaythatthe

15 intendedtodetermineifthereis a suitableNPDES 15 NPDESpermitis structuredrightnowis that--and

16 permitinplace,anappropriateMPDESpermitinplace. 16 thisis somethingthatwe'reableto dothroughour

17 And toansweryourquestionas towhat 17 waterqualitystandardsandthroughourNPDESpermits

18 ensurescompliancewiththeNPDESpermitis theNPDES 18 --is thatthrougha complianceschedulebuiltintothe

19 permititselfandhowDepartmentof Ecologythen 19 NPDESpermit,wewouldin factseecompliancewith

20 managesthatpermit.We don'trelyon the401 20 thosestandards,withthosewaterqualitystandards.

21 certificationto ensurecompliancewithourNPDES 21 Q. Doesyourrelianceon a complianceschedule

22 permit. 22 indicatethatthePortisnotpresentlysatisfyingthe

23 Q. DoesEcologyrelyontheNPDESpermitto 23 waterqualitystandards?

24 certifycomplianceinthe401certification? 24 A. Ourrelianceona compliancescheduleisa

25 MR.REAVIS:I'lljustobjectto theextent 25 recognitionofrealityof whenyou'redealingwith
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1 stormwaterdischarges. 1 A. It'sthepermittee'sobligationto comply

2 Q. Andis therealitythatthePortisnot 2 withthepermit,correct.Andyou'recorrectthatit's

3 presentlycomplyingwithwaterqualitystandards? 3 thepermittee'sobligationto notviolateourstate

4 A. Thatis notmy interpretationof --in terms 4 waterqualitystandards.

5 of theirstormwaterdischarges,it isdifficultto 5 Q. Andisn'titEcology'sobligationtoensure

6 applyour standards,inparticularthe standardsinWAC 6 thatthepermitteesatisfiesboth--

7 173-040,to determinefora stormwaterdischarge 7 A. Correct.

8 whetherindeedthatdischargeisviolatingthose @ Q. -- thepermitandthewaterquality

9 standardsor not. Andthat'sbecausetherealityis is 9 standards?

i0 thatthestormwatereventisa verydynamiceventin i0 A. I believewe'refulfillingbothof those

Ii whichyouwillseeconcentrationsof someofthese il obligationsthewaythatwe presentlyhavethepermit

12 constituentsbeinghighlyvariable.Andsoto tryto 12 structured.

13 applythesestandardstoa stormwaterdischargeisan 13 Q. Well,let'slookat therelationshipbetween

14 extremelydifficultprocessto doas opposedto trying !4 thepermitandthewaterqualitystandards,focusing

15 to applytheseto yourstandardsteadystates 15 firstonthewaterqualitycriteriathatyou

16 industrialdischarge. 16 identified.Andbeforewe proceed,I'dliketomention

17 Andwhatwe havetriedtodo inthepermitis 17 thatif atanytimeyou'dliketotakea break,wecan

18 recognizetherealityof thatandbuildinwhatI will 18 easilydo that.

19 callanadaptivemanagementprocessofbuildingtoward 19 (Recesstaken.)

20 thetypesandnumbersof stormwaterbestmanagement 20 Q. (BYMR. POULIN)It's10:12.Let'scontinue.

21 practicesthatwouldbringthesestormwaterdischarges 21 Beforewe jumpbackin,letme askthatwe trytoavoid
22 intoa levelof assurancethatwecouldbe confident 22 situationswhenwe'rebothspeakingat thesametimeso

23 thatthesestandardsarenotbeingviolated. 23 thatthereportercangetanaccuraterecord,and it's

24 Q. Yourreferenceto compliancescheduleandan 24 alsoimportantthatyouallowme to finisha question

25 adaptivemanagementapproachsuggeststome thatyou're 25 sothatyouknowwhereI'mgoingwithit. Also,I'll

26

1 anticipatingfuturecompliancebasedon thepermit 1 trynotto cutyouoff.

2 managementapproach.Doesn'tthatindicatethatyou 2 Am I correcttounderstandyourtestimonyas

3 don'tbelievethereispresentcompliancetoday? 3 assertingthatthePort'scompliancewithitsNPDES

4 A. No, I don'tbelievethat,becausewhatwe're 4 permitassuresEcologythatdischargesat Sea-Tar

5 presentedwithrightnowinourstandardsandwiththe 5 InternationalAirportcomplywithwaterquality

6 technicallimitsthatwe'representedwith,whenit 6 standards?

7 comesto regulatingstormwater,areprettymonumental. 7 A. Whatit assuresEcologyis thattheyareon a

8 Becausewhatwe'vebeenpresentedwithto regulate 8 compliancescheduleby complyingwiththepermitto

9 stormwaterdischargesarea setof regulationsthatare 9 achievecompliancewiththesestandards.And thisis

I0 bestsuitedto regulatinga typicalsteadystatetype I0 inparticularforthestormwaterdischargesfromthe

ii of industrialormunicipalwastewaterdischarge, ii facility.

12 Youdon'thavethatwithstormwater.It'sa 12 Q. I thinkthequestionfairlycallsfora yes

13 wholedifferentanimal.Andso,youknow,we'reout 13 orno answer.Do youfeelunableto answeryesor no?

14 theretryingasbestwe cangiventhelimitationsof 14 A. Well,yousayitcallsfora simpleyesor no

15 wheretheregulationsareatrightnow,wherethe 15 answer,andIdon'tbelieveI cangiveyoua simpleyes

16 scienceisat rightnow,to ensurethatthesecurrent 16 or noanswer.

17 stormwaterdischargesandfuturestormwaterdischarges 17 Q. Let'slookat thePort'scurrentNPDES

18 willnotadverselyimpactthewaterqualityof the 18 permit.Thisis Exhibit3. Wouldyouagreethat

19 receivingwaters,in thiscaseadverselyimpactthe 19 this--

20 receivingwatersofMiller,WalkerandDesMoires 20 (Discussionofftherecord.)

21 Creeks. 21 Q. (BYMR.POULIN)Is ityourunderstanding

22 Q. Isn'tit thepermittee'sobligationto comply 22 thattheNPDESpermitforSea-TarInternationalAirpc

23 withthepermitrequirementsandthewaterquality 23 includesa compliancescheduleforstormwater

24 standardsregardlessofthesubjectivedifficultyof 24 discharges?

25 doingso? 25 A. Correct.Thatismy understanding.
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1 Q. And what'syourunderstandingof howthat 1 day thatexceeded15 milligramsper liter, if they

2 compliancescheduleworks? 2 were,theywouldbe outof compliancewiththepe_"

3 A. My understandingof howthecompliance 3 Q. Arethereboth-- is it your" :.... _:-
4 scheduleworksis -- andwithouthavingthepermitin 4 thattherearebothnumericeffluentlimitations" '_n3

5 frontofme,my recollectionis thatthere'sa section 5 narrativeeffluentlimitations?

6 fordevelopingstormwaterlimits,stormwaterdischarge 6 A. Youcanhavenarrativeeffluentlimitations,

7 limitsin thecurrentpermit.So thatsaysto me that 7 yes,ina permit.

8 sincewe'redevelopingstormwaterlimits,thatthat'sa 8 Q. Does--

9 complianceschedule. 9 A. I don'tseeany rightoff thebathere.

I0 Q. I'msorry,I missedtheendof youranswer. !0 Q. Doesthispermitincludeeithernumericor

ii A. Thatsaysto me thatwe'redeveloping-- ii narrativeeffluentlimitationsforstormwater

12 sincewe'redevelopingfinalstormwaterlimits,that 12 dischargesat present?

13 saysto me thatthatisa complianceschedule,a 13 A. No.

14 compliancetrack,if youwill,fordevelopingfinal 14 Q. Whydoesn'tthepermitidentifythe water

15 stormwatereffluentlimits. 15 qualitycriteriaas effluentlimitations?

16 Q. Is it yourunderstandingthatthepermitdoes 16 A. Whywouldit?

17 notpresentlyincludeeffluentlimitsforstormwater 17 Q. If thepermitis intendedto assure

18 discharges? 18 compliancewithwaterqualitycriteria,shouldn'tthose

19 A. That'smy understanding,yes. Well,letme 19 criteriabe identifiedas the notto exceedlimits--

20 correctthat. CouldI havea copyof thepermit? 20 A. Butas I statedbefore--

21 Q. Certainly.Here'sa copyofExhibit3. 21 MR.YOUNG: You needto waituntilhe

22 Pleasetakea momentto reviewitand letme knowif 22 finisheshis question.

23 youagreethisis thecurrentenforcedpermit. 23 Q. (BYMR. POULIN)In fact,I was finished.

24 A. (Witnessreviewingdocument).Havinghada 24 A. As I statedbefore,the waythatour

25 chanceto lookat thepermitfreshhere,you'llnotice 25 standardsare rightnow,okay,and thewaywe are

30 _ 32

1 thatwithrespectto stormwater,thatthereareno 1 technicallylimitedrightnow,it isexceedingly

2 finaleffluentlimitationslistedforstormwater.And 2 difficult,ifnot impossible,to tryto applythose

3 insteadwhatyouhavearemonitoringrequirementsfor 3 standardsto a stormwaterdischarge.

4 stormwaterunderSpecialCondition$2 of thepermit. 4 Thatiswhy thispermitwasdesigned,to

5 Q. What'syourunderstandingof whatan effluent 5 requirethePortto do thetypeofmonitoringandto

6 limitationis? 6 provideuswiththetypeof datawheredownthe line

7 A. An effluentlimitationis a regulatory 7 oncethesciencearoundstormwaterimproved,onceour

8 requirementusuallyin a permitthatisa setlimit 8 knowledgearoundhow contaminantsare conveyedin

9 thatthepermitteeisheldto. Forexample,you'll 9 stormwater,onceourknowledgearoundwhatthe actual

I0 notethattheyhavea setof effluentlimitationsfor i0 impactsof stormwaterare on a receivingwater,we

ii the industrialwastewatersystemforoilandgrease, Ii couldlookto thedayof establishingwater

12 and theyhavebothan averagemonthlylimitationof 8 12 quality-basedlimitsforstormwaterdischarges.

13 milligramsperliteranda maximumdailylimitationof 13 Wherewe wereat whenthispermitwas

14 15milligramsperliter. 14 developed,andI willsaywherewe are at evennow,it

15 Q. Andareyou referringto PermitCondition 15 isan extremelydifficultprospectto developwater

16 SI.Aon Page8? 16 quality-basedstormwaterlimits.

17 A. Yes,I am. 17 Q. Haven'tthosewaterquality-basedlimits

18 Q. So that'sa numericcapon theamountor 18 alreadybeenestablishedin thewaterqualitycriteria?

19 volumeof dischargethatcanbe included-- 19 A. Notforstormwaterdischarge,no,theyhave

20 A. On themonitoringthattheydo, the 20 not.

21 monitoringthattheydo on theirindustrialwastewater 21 Q. Canyoushowme anythingin WAC 173-201Athat

22 discharge,on theirfinaltreatedindustrialwastewater 22 saystheWashingtonstatewaterqualitycriteria,water

23 dischargecannot,on an averagemonthlybasis,that 23 qualitystandards,do notapplyto stormwater?

24 concentrationcouldnotexceedforoilandgrease8 24 A. I'msayingthatthemethodologyfor

25 milligramsper liter.Andtheycouldneverhaveone 25 developingthose-- andyou wouldnotfindthe
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1 methodologyhere,youwouldn'tfindthemin the 1 Is thattheway youunderstandit?

2 standards,okay? Theseareeitherstrictlynarrative 2 A. That'scorrect.

3 or numericstandards. 3 Q. Doesyourdescriptionof howdifficultwater

4 Q. The standardsexist,don'tthey? 4 qualitystandardsare to applyappliedin theturbiQ_
5 A. Yeah. 5 standardhere?

6 Q. My questionis,are thosestandardsimposed 6 A. No, itdoesn'tapplyto the turbidity

7 underthispermit?Is thelegalobligationto satisfy 7 standards.WhatI was referringto is thedifficulty

8 thosestandardsimposedon thepermitteeby this 8 inapplyingthe standardsunder040.

9 document,Exhibit3? 9 Q. Okay. We'llgetto thosein a moment.

i0 A. They'reimposedin thatwe are --we put into i0 A. Okay.

II thepermita mechanismtodevelopwaterquality-based ii Q. Doesthe Port'scurrentNPDESpermitrequire

12 limits,andthat'swhat'sunderCondition$2. 12 the Portto satisfythe turbiditystandardherein

13 Q. Andthat'ssomethingthatwillhappenin the 13 173-201A-030(1)(c)(vi)?

14 future? 14 A. I wouldsay itdoes,becauseunderCondition

15 A. Correct. !5 S13,the Portis requiredfortheirconstruction

16 Q. It'snot happeningtodayunderthispermit? 16 activities,whichiswhereyouwouldanticipateseeing

17 A. If you'reaskingare therewaterquality- 17 problemswithturbidity,thePort'srequiredforthese

18 basedlimitsforstormwaterin thepermitrightnow, 18 constructionactivitiesto comeup withStormwater

19 no,thereare not. 19 PollutionPreventionPlansand employall thenecessary

20 Q. Forthepurposeof convenience,I'dliketo 20 BMPs,andthatwouldincludesedimenterosioncontrols

21 focuson fourdifferentwaterqualitystandardsthat 21 thatwouldbringthemintocompliancewiththe

22 applyto stormwater.Thefirstis thestandardfor 22 standard.

23 turbidity.Do youseethe stormwater-- sorry. 23 Q. Is thestandardidentifiedas an effluent

24 Do youseethewaterqualitystandardfor 24 limitation?

25 turbidityin WAC 173-201A-030? 25 A. We didnotput thestandardin as an effluent
u

34

1 A. Yes. 1 limitation,no.

2 Q. Wheredo you seethatstandard? 2 Q. Andwhynot?

3 A. It'sunder030. It'sI guessSubsection 3 A. I don'tsee it includedas -- I do not know.

4 (b)(vi),Turbidityshouldnotexceed5 NTUover 4 I did notwritethepermit.

5 background. 5 Q. Wouldyouagreethatmonitoringandtesting

6 Q. Wouldyouagreethatthatsectionisproperly 6 to determinecompliancewiththeturbiditystandardis

7 designatedas Section030 (1)(c)(vi)forClassAA, 7 a technicallysimplematter?

8 extraordinarywaterqualitycriteria? 8 A. Are youaskingis it simpleto do a turbidity

9 A. Wouldn'tthatbe (1)(b)(vi)?Oh, I'msorry. 9 test?

I0 Q. (1)(a)isgeneralcharacteristics,(1)(b)is I0 Q. Yes.

II characteristicuses,and (1)(c)iswaterquality ii A. Yeah,inmy opinionit is a simplethingto

12 criteria?I believeyou'llseethere'san arrow. 12 do a turbidityanalysistest.

13 A. Oh, I see,okay. 13 Q. Wouldyouagreethattherequirementsof

14 Q. So wouldyouagreethat(1)(c)(vi)is the 14 ConditionS13 forconstructionactivitiesdo notapply

15 rightsection? 15 generallyto non-construction-relatedstormwater

16 A. Correct. 16 dischargesunderthispermit?

17 O. Andthatsectionappliesto dischargesat 17 A. Yeah,S13appliesto construction-related

18 Sea-TarAirport? 18 activities.

19 A. Thatsectionappliesto -- yes,itwould 19 Q. Butnot non-constructionstormwater?

20 applyto dischargesfromanyfacility. 20 A. S13 isparticularto construction-related

21 Q. Now,thisstates,Turbidityshallnotexceed 21 activities,so-- correct,S13 doesnot applyto the

22 5 NTUoverbackgroundwhenthebackgroundturbidityis 22 non-constructionstormwater.

23 50 NTUor less. Andparaphrasing,whenbackground 23 Q. Let'slookat thoserequirementsinWAC

24 turbidityismorethan50 NTU,thenturbidityshallnot 24 173-201A-040,and let'sfocustodayon thewater

25 havemorethana i0 percentincrease. 25 qualitycriteriaforcopper,leadand zinc. Andwe can
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1 lookat thoseindividually, i standards,you haveto approachit ina verydifferent

2 Now,you'vedescribeddifficultiesrelating 2 waythanthewaythatwe'vetraditionallyapproached

3 to thesewaterqualitycriteria.Couldyouplease 3 wastewaterdischargesfrommunicipalfacilitiesor

4 explainwhatdifficultiesyouarereferringto? 4 industrialprocesswastewaterdischarges.

5 A. Certainly.Thedifficultyinusingthese 5 Q. Well,there'sa lotto discussin that

6 criteriathe waythey'resetup inour standardsright 6 statement.I'dliketo addressmanyof those

7 now -- andagain-- didyouwantto startoffwith 7 componentsindividually.

8 copper? 8 Isit yourassertionthatthere'san

9 Q. Yes. 9 exceptionforstormwaterso thatstormwaterdischarges

I0 A. Justto holdcopperup as an example,if I0 arenotsubjectto the obligationof meetingthese

Ii you'llseetherethatcopperhas a coupleof footnotes ii numericeffluentlimitations?

12 attachedto it. if you'lllookunderthe Freshwater 12 A. No,that'snotmy assertion.

13 Acutecriteria,forexample,you'llseethatcopper-- 13 Q. Do youagreethatalldischargesin thestate

14 the acutecriteriaisa one-houraverageconcentration 14 are subjectto theobligationto assurethattheir

15 notto be exceededmorethanonceeverythreeyearson 15 dischargesdo notcauselevelsof toxicsubstancesin

16 the average.Alsoithasa footnotem forthechronic 16 the receivingwatersto riseabovethelevels

17 criteria,and that'sa four-dayaverageconcentration 17 identifiedherein thewaterqualitycriteria?

18 notto be exceededmorethanonceeverythreeyearson 18 A. Youknow,there'sa lotofdischargersin the

19 theaverage. 19 state. Youdischargefromin frontof yourhomeevery

20 Q. Now,withrespectto copper,howdoesthe 20 day,thestormwaterthatcomesoff fromyourresidence,

21 Departmentof Ecology-- 21 okay? Somy particulartakeon thisis thatit's

22 A. I wasn'tfinished. 22 Ecology'sobligationto, you know,reachforwhatmakes

23 Q. Oh,I'msorry. 23 themostsenseinapplyingthesestandardsto

24 A. So whenyou lookat thosefootnotes,you 24 stormwater.Andin thecaseof Sea-TacAirport,I

25 know,whatthatis tellingyou,or at leastwhatit 25 believeourpermitthatwasoriginallyissuedbackin

38 40

1 tellsme is thatyou'redealingwitha wastewater 1 '98is a verygoodfirststepindoingthat.

2 streamthatis comingfroma sourceor sourcesthat 2 Q. HowdoesEcologyknowwhetherthe Port's

3 havewhatI woulddescribeas steadystateor 3 dischargescauseexceedancesof thesewaterquality

4 predictableconcentrations,in thiscasesteadystate 4 criteriainthe receivingwaters?

5 or predictableconcentrationsof copper. 5 A. We don'tknowthat. That'swhatwe're

6 And youwouldbuildyourtreatmentsystem 6 workingon.

7 accordinglyto attempttomeettheseparticular-- or 7 Q. Youdon'tknow?

8 attemptto treatthatwastewaterdischargein sucha 8 A. No. That'swhatwe'reworkingon.

9 waythatstatisticallyyoucouldcountonnotexceeding 9 Q. The Port'sdischargescouldbe causing

I0 eithertheacuteor chroniccriteriathat'sdescribed i0 violationsof thesecriteriaandEcology--

II hereand thenalsofootnotedin C and D here. ii A. Or theycouldnot.

12 And sowhenyoutry toapplythissamething 12 Q. --wouldn'tknow?

13 to a stormwaterdischarge,it'snotthateasy-- in 13 A. Or theycouldnot.

14 fact,youreallycan'tapplyit to stormwater,because 14 Q. But theycouldbe?

15 whatyou seein a typicalstormwatereventare 15 A. Couldbe or theycouldnot. We don'tknow.

16 concentrationsforcopperin thiscasefluctuatingall 16 That'swhatthispermitisattemptingto do.

17 overtheplace. And typicallywhatyoumightseeis 17 Q. Hasn'tEcologycertifiedthatithas

18 perhapsinthe first15minutesof thestormeventyou 18 assurancethatthewaterqualitycriteriaarebeing

19 may indeedseea higherconcentrationthanthecopper 19 met?

20 acuteor chronicconcentrations.Butthenyoumay see 20 A. Couldyousaythatagain,please?

21 itactuallytailoff lateron in a stormeventto 21 Q. Hasn'ttheDepartmentof Ecologycertified

22 virtuallynon-detect. 22 thatthewaterqualitystandardsarebeingmet at

23 So, youknow,whatthistellsme at leastis 23 Sea-TacInternationalAirport?

24 thatwe haveto approachstormwaterin a verydifferent 24 A. Whatwe havecertifiedinthe 401water

25 way,especiallywhenit comesto tryto applythese 25 qualitycertificationis thatwe havereasonable
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1 assurancethatallourstatewaterqualitylawsand 1 a steadystatedischarge.

2 regulationsarebeingmet,okay? I donotbelievethat 2 Q. Eventhoughit fluctuateswildlyoverthe

3 we havecertifiedthatwe knowwithabsolutecertainty 3 courseofa day?

4 thatstormwaterdischargesareorarenot,forthat 4 A. There'sstillfarmorepredictablevariables

5 matter,exceedingthesestandards.Butwhatwe have 5 inthatthantherearein a stormevent.

6 doneis saythatwehavereasonableassurancein 6 Q. Whatkindof sampledoesthewaterquality

7 findingthatout,andin findingthatoutifit is 7 criteriaapplyto? Doesitapplytoa directsampleof

8 indeedhappening,correctingit. 8 thedischargeordoesitapplytoa sampleofthe

9 Q. WhatstepshastheDepartmenttakento 9 stream?

i0 determinewhetherthewaterqualityinthereceiving i0 A. Itappliestowherethecriteriaismet or

ii watersmeetsthesecriteriainWAC 173-201A-040for ii hastobe met,andso I wouldsaythatifit'scriteria

12 copper,leadandzinc? 12 that'sbeingappliedendof pipethenthatwouldbe the

13 A. Well,oneof thestepsistheNPDESpermit, 13 areawherethesamplewouldbe taken.Ifit'scriteria

14 isputtingthisfacilityandallitsstormwater 14 thatarebeingappliedattheedgeofa mixingzone,

15 dischargesonthatpathto greaterknowledge.Andthe 15 thenthat'swherethesamplewouldbe takenandwhere

16 otheris-- I believeit'sinthemostrecentwater 16 thecriteriawouldneedtobe met.

17 qualitycertificationisa requirementtodo a water 17 Q. Whereis thefreshwatercriteriaforcopper

18 effectsratiostudyorsomethingsimilarto a water !8 applied?

19 effectsratiostudyatthePortofSeattle. 19 A. As I juststated,itdependson if it'san

20 Q. Well,we'llfocusonthata bitlater,but 20 endofpipewaterqualitycriteriasample.Inthat

21 fornowlet'scontinuelookingatthestepstakenin 21 caseyouwouldbe lookingat wherethedischargemeets

22 thepermit. 22 thereceivingwater.And ifthere'sa describedand

23 You focusedinitiallyinreviewingthewater 23 permitteddilutionzone,thenyou'relookingat theend

24 qualitycriteriaforcopperon therequirementofa 24 of thedilutionzone.

25 one-houraverageconcentrationanda four-dayaverage 25 Q. Whatkindofdischargeis thestormwater
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1 concentration.Whatkindofsampledoyouneedto 1 undertheNPDESpermit?

2 determinewhetherthatone-houraverageinthefirst 2 A. We don'thave--as I statedbefore,we don't

3 instanceismet? 3 haveeffluentlimitsforstormwaterdischarges.We're

4 A. I'vegotto tellyourightnow,I don'tknow. 4 developingeffluentlimitsforstormwaterdischarges.

5 I don'tknowwhatthatwouldtake. I knowwhatit 5 Q. Whatdoesitmeanto saythatthereareno

6 wouldtakeat a facilitywhereyouhavea steadystate 6 effluentlimitsapplicableto non-construction

7 discharge,butI don'tknowwhatitwouldtakefora 7 stormwaterin thepermit?

8 stormwaterdischarge.Andthat'soneof thethings 8 A. Itmeanswhat'sstatedunderS2.B,is that

9 we'reworkingon. 9 theyareon a monitoringschedule.

i0 Q. Isn'tittruethatmanydifferentkindsof i0 Q. Is itpossibleforthePortof Seattleto

ii industrialfacilitieshavedischargesthatarenot ii violatethispermitinanywaywitha non-construction

12 steadystate? 12 stormwaterdischarge?

13 A. Ifthey'restormwaterdischarges,yes,I 13 A. Oh,certainly.I mean,theycouldviolateit

14 wouldsaythatit istrue,ifit'san industrial 14 witha dischargefromtheirindustrialwastewater

15 facilitywithstormwater. 15 systembecausetherearelimitsforthewaterthatthey

16 Q. Isn'tit alsotrueofindustrialdischarges? 16 collectandtreatintheirindustrialwastewatersystem

17 A. No, becauseif it'sa processwastewater 17 so thattheycouldviolatethoselimits,be outof

18 discharge,theyhavecontroloverthatprocessand, 18 compliancewiththepermit.

19 therefore,I wouldconsiderthata fairlysteadystate 19 Q. Thatwouldbe a violationapplicableto the

20 predictabletypeofdischarge. 20 industrialwastewatersystem?

21 Q. Whatabouta facilitythatrinsesdownthe 21 A. Correct.

22 shopflooroncea daywitha resultthatallthe 22 Q. Howaboutfornon-constructionstormwater?

23 resultingpollutantsaredischargedina singleflush? 23 A. Fornon-constructionstormwater,well,they

24 A. Theystillknowhowmuchwaterthey're 24 couldviolatetheconditionsof thepermitby -- they

25 applyingandwhenit'scoming,so I wouldconsiderthat 25 couldviolatethisparticularconditionofthepermit
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1 and notdo the requiredmonitoringandreportingon the 1 Q. Areyou familiarwiththeprovisioncf the

2 stormwaterdischarges.And,you know,thatgoesfor 2 CleanWaterAct thatstatesthatcompliancewiththe

3 all theparametersthatare listedthereunderS2. 3 termsof a NPDESpermitis consideredcompliancewith

4 O. Puttingmonitoringand reportingrequirements 4 theAct?

5 aside,let'sconsidera hypotheticalforturbidity. 5 A. I'mnotreallyfamiliarwiththatsection.

6 A. Okay. 6 No, I'mnotwell-versedin that.

7 Q. Ifthe Porthad a non-constructionstormwater 7 Q. Haveyouheardreferenceto a provision

8 dischargethatraisedthebackgroundturbidityby a 8 that'scalledpermitshield?

9 factorof 3, tripledthe backgroundturbidityin the 9 A. Youknow,I justdon'tget in to that. I'm

i0 receivingwater,wouldthatviolatethispermit? I0 not a lawyer.

ii MR. YOUNG: I objectto theextentitcalls ii Q. Fairenough.

12 fora legalconclusion. 12 A. I'mtryingto getwaterclean.

13 Q. (BYMR. POULIN)Letme qualifythe 13 Q. Youpreviouslymentioneda compliance

14 hypothetical.If we assumea backgroundNTUof i0 and 14 schedule.Is therea complianceschedulein the

15 the Port'snon-constructionstormwaterdischargecaused 15 permit?

16 theturbidityin thatreceivingwaterto increaseto !6 A. Yeah,I wouldinterpretwhat'sunderthe

17 60,wouldthatbe a violationof thispermit? 17 monitoringrequirements,ifyou lookat someof the

18 A. As I statedbefore,there'snoeffluent 18 languageunderthemonitoringrequirements,and in

19 standardsforturbidityfornon-constructionstormwater 19 particularif youlookat S2.C.b.

20 inthepermit,okay? DepartmentofEcologyis still 20 Q. Wouldthatbe s2.m.2.b?

21 obligated,though,to ensurethatourwaterquality 21 A. Yeah,I'msorry.

22 standardsarebeingmet exclusiveof anypermit.And 22 Q. On Page17?

23 so ifwe had informationof that,we wouldinvestigate 23 A. That'san exampleof,you know,whatI would

24 it andproceedwith,you know,followingour 24 considera typeof complianceschedule,that'sentitled

25 investigation.We may wellproceedwithan enforcement 25 ComplianceEvaluation,of how we'llbe usingthatdata
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1 actionon that. 1 thattheygenerate.

2 Q. Andwhatprovisionof thispermitauthorizes 2 Q. And thisstatesthat,"Monitoringwillbe

3 Ecologyto do thatinthe absenceof an effluentlimit? 3 reviewedforcompliancewithWAG 173-201A.The

4 A. There'sno provisionin thepermit,butwe do 4 departmentwillexerciseitsenforcementdiscretionin

5 havetheprovisionin ourwaterqualitystandards. 5 theeventof non-compliancewiththesestandards."

6 Again,it goesbackto thattherearenotexpressed 6 A. Correct.

7 effluentlimitsfornon-construction-relatedstormwarer 7 Q. Now,isn'tit truethatthatprovision,

8 discharges.Butthatdoesn'ttieEcology'shandsfrom 8 $2.C.2.b,appliesonlyto constructionstormwater?

9 takingthenecessarycorrectiveactionto correctthat 9 A. Yeah,I'mlookingat thatrightnow,and

i0 hypotheticalshoulditarise, i0 that'sright,thatappliesto constructionstormwater.

ii Q. Butit doesmeanthatthepermititselfdoes Ii Q. That'sa provision,82.C.2.bis a provision

12 notrequirethepermitteeto avoidtheexceedancewe 12 thatwasjustrecentlyaddedby themajormodification,

13 describedinthehypothetical? 13 isn'tthatright?

14 A. Well,if you'lllook--there'sa Condition 14 A. Wasit? I don'tknow.

15 G6,CompliancewithOtherLawsandStatutes."Nothing 15 MR.REAVIS:Can I ask a questionhere? You

16 inthepermitshallbe construedasexcusingthe 16 saidPage17 a minuteago. Are you readingfromwhich

17 Permitteefromcompliancewithany applicablefederal, 17 exhibitnow?

18 state,or localstatutes,ordinances,or regulations." 18 MR. POULIN:Thisis Page17 of Exhibit3.

19 Q. Inyourreview,do thoseapplicablefederal, 19 MR. REAVIZ:That'sthemajormodification,

20 stateandlocalstatutes,ordinancesor regulations 20 not theoriginalpermit;is thatright?

21 includethewaterqualitycriteriain 173-201A? 21 MR.POULIN:Thisis thecurrentmodified

22 A. Yes. 22 permitwhichincludesthe originalpermit.

23 Q. Doesthatanswerapplyequallyto stormwater 23 Q. (BYMR. POULIN)If it'sof help,I'lldirect

24 discharges? 24 yourattentionto Page16,Provision$2.C.2,creates

25 A. Yes. 25 themonitoringschedulefor constructionstormwater
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1 dischargestoWalkerCreekandtributariesandGilliam 1 forcopperis beingmet?

2 Creekandtributaries.So seeingthat,wouldyou 2 A. Yes. We needthehardnessdatafromthe

3 agree-- 3 receivingwater.

4 A. Yeah,I wouldagreethatthiswaspartof the 4 Q. And couldyouexplainwhy thatis?

5 recentmodification. 5 A. Withoutgettingtoo overlytechnical,you'll

6 Q. So notonlydoesthecomplianceevaluation 6 notethatforcopper,likea lot of themetalsfor

7 provisionthatyou'vecited,S2.C.2.b,notonlydoes 7 freshwaterandacutecriteria,you'rereferredto

8 thatnotapplyto non-constructionstormwater,itonly 8 footnote--at leastfortheacutecriteria,you're

9 appliesto constructionstormwaterthatoccursin 9 referredto footnoteO. And you seethatthere'san

i0 WalkerCreekandtributariesandGilliamCreekand I0 equationthereinwhichthe hardnessvalueof the

II tributariesbut notconstructionstormwaterdischarges ii receivingwateris requiredforyou to figureout the

12 toMilleror DesMoiresCreeks;wouldyouagree? 12 exactnumericacuteconcentration.

13 A. Correct,yes. 13 Q. Sothe actualnumericcriteriavarieswith

14 Q. Now,beforewe moveon, I wantto getbackto 14 thehardnessof thereceivingwater?

15 yourdiscussionof -- if I canparaphraseandhopefully 15 A. That'scorrect.The correlationis thatas

16 accuratelycharacterizeyourstatement-- the 16 hardnessinthe watercolumninthe receivingwater

17 stormwaterqualitycriteriain Section040may notbe 17 increases,so toodoesthe acuteconcentration

18 so appropriateforstormwaterbecauseof its 18 increase.

19 fluctuatingnature. 19 Q. DoestheNPDESpermitrequirethePortto

20 Isn'tit truethatthesestatewaterquality 20 sampleandreporthardnessin thereceivingwater?

21 criteriaaredesignedto protectwaterqualityin the 2! A. In reviewingthisrightnow,I do not see

22 receivingwatersandto preventdegradationof 22 wherehardnessof thereceivingwaterunderthis

23 characteristicuses? 23 ConditionS2.Bfornon-constructionstormwater,I don't

24 A. Of beneficialuses? 24 seewherethat'srequired.

25 Q. Beneficialuses. 25 Q. S2.B,that'son Page14?
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1 A. Yes. 1 A. That'scorrect.

2 Q. And isn'tthatobjective,independentof the 2 Q. Andthatidentifiesa scheduleaccordingto

3 specificnatureof anydischarge,the goalis tomake 3 whichthepermitteeshallmonitorstormwaterdischarges

4 sureinorderto preventharmto aquaticlifeand 4 at fourspecifiedoutfalls?

5 environmentalvalues,thegoalisto makesurethatthe 5 A. Correct.

6 waterqualitydoesnotexceedthesestandards? 6 Q. Andthenthe listedparameterscalledTPH,
7 A. Yes. 7 TSS,turbidity,alsototalrecoverablelead,total

8 Q. So shouldn'tthatconcernoverridethe 8 recoverablecopper,totalrecoverablezinc?

9 difficultyof fittinga squarepegof stormwater 9 A. Yes.

I0 dischargesintothe roundholeof compliancewithwater I0 Q. Butyoudon'tsee anythingherethatrequires

ii qualitystandards? ii samplingforhardness?

12 A. I don'tthinkwe'reindisagreement. 12 A. No.

13 I agree.And that'swhatwe'retryingtodo here. We 13 Q. Doesn'tthatmakeit impossibleforEcology

14 are tryingto fitthe squarepegof stormwaterinto-- 14 to determinewhetherthedischargessatisfywater

15 or to do the typeof analysisthat'srequiredto 15 qualitycriteria?

16 determineif stormwaterdischargesfromthe Portof 16 A. Itmakesthattypeof analysismoredifficult

17 Seattleare or arenotviolatingthesestandards.And 17 withthe absenceof thatinformation,andthatis why

18 there'sa lotof gapsin our knowledgerightnow. And 18 in thewaterqualitycertificationwe putthe

19 we'reusingourNPDESpermitto fillin thosegaps. 19 requirementin fora studysimilarto a watereffects

20 Q. Let'slookat anotheraspectof copper 20 ratioanalysisin whichyouwouldbe takingand doinga

21 standard.Isn'tit truethattheDepartmentof Ecology 21 studyof the receivingwaterhardness.

22 needshardnessdata-- scratchthatquestionandletme 22 (Reporterreadbackas requested.)

23 rephrase. 23 Q. (BYMR. POULIN)It'snotmerelymore

24 Doesthe Departmentof Ecologyneedhardness 24 difficult,it'simpossible,isn'tit?

25 datato determinewhetherthewaterqualitycriteria 25 A. No, I wouldn'tsayit'simpossible.
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I Q. How canyoudeterminecompliancewithwater 1 referenceto a one-houraverageconcentrationas we!!

2 qualitystandardswithouthardnessdata? 2 as footnoteD anditsreferenceto a four-dayaverage
3 A. Becausewe haveothersourcesforhardness 3 concentration.

4 dataotherthanwhatthe Portwouldbe collectingfor 4 Do you knowwhetherthepermitrequires

5 hardnessdata. 5 samplingsufficienttogenerateone-houraverage

6 Q. Whatare thosesources? 6 concentration?

7 A. Thereis,fromotherstreamstudiesdonein 7 A. Thetypeof samplingthatis requiredfor

8 KingCounty,you know,studiesof hardnessvaluesfor 8 metalsis compositesampling.And thedifficultycomes

9 similartypesof streams,similarstreamsto Millerand 9 in that,again,how in a stormeventdo you rake

I0 DesMoAnerandWalkerCreeks,dependingon theseason i0 discreetaliquots,samples,thataregivingyouan

Ii thatthesamplesweretaken. Ii accuraterepresentationof whatindeedtheone-hour

12 But i don'tthinkI'mdisagreeingwithyou 12 averageconcentrationisduringthatperiodof a storm

13 thatthatis a valueor a monitoringrequirementthat !3 or anynumberof storms?

14 shouldbe in thispermitto makeEcology'sjobeasier !4 Now,whattheyare samplinghereor what

15 in evaluatinghowthesenon-constructionstormwater 15 they'rerequiredto do in theirsamplingis at least

16 dischargesmeetor don'tmeetourstatewaterquality 16 eighttimesa yeardo thistypeof compositesampling.

17 standards. 17 And I do notknowif --becauseI havenot recently

18 MR. POULIN:That'sfine,we canbreak. It's 18 reviewedtheirstormwatersamplingreports,I do not

19 11:21.Let'sgo off record. 19 knowifyou couldrelyon thedatainthosereportsto

20 (Recesstaken.) 20 answerthequestionof whetheryou'reexceedingthe

21 Q. (BYMR.POULIN)Let'sgobackon record, 21 one-houraverage,andforthatmatterevenmore,

22 it's11:29. 22 whetheryou're-- forchroniccriteriawhetheryou're

23 I believeyoustatedthatyoudidnotwrite 23 exceedingthe four-dayaverage.

24 thepermit? 24 Q. Aren'ttherestandardsgoverninghow to

25 A. No,I didnot. 25 samplea creekto generatea one-houraverage?
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1 Q. Do you knowwho did? 1 A. Are therestandards?
2 A. LisaAustin. 2 Q. Uh-huh.

3 Q. Andthatwasbackin 1997or '98;isthat 3 A. On it?

4 right? 4 Q. Yeah.

5 A. Yeah. Shewouldhavebeenwritingitthrough 5 A. ThereareguidelinesfromEPAon howyou

6 '97to '98. 6 conductstormwatersampling.Thoseguidelinesareby a

7 Q. Shewas an employeeunderyoursupervisionat 7 numberof expertsinthe fieldconsideredto be very
8 thetime? 8 inadequate,especiallywhenit comesto answeringthe

9 A. Yes. 9 auestionsas to whetheror not you'reexceedingthe

i0 Q. Who is goingtobe writingthenewpermit I0 one-houror four-dayaverageconcentration,and

ii thatpresumablywillbe issuedto replacethispermit ii inadequateand outof date,verydatedguidelines.

12 thisyear? 12 Thosearethe onlystandardsor guidelinesthatI'm
13 A. HisnameisEd ibbasi. 13 currentlyawareof thatareoutthererightnow.

14 Q. Andhe is thecurrentfacilitymanagerand 14 There'sa lotof workbeingdoneby -- well,

15 permitmanagerforSea-TacInternationalAirport? 15 forexample,theNationalUrbanStormwaterStudyof
16 A. Yes. 16 wherethey'retryingto developthesciencefurtherso

17 Q. Do you knowwhetherthe newpermitwill 17 thatwe canget at someof theseverythornyissues

18 includea requirementto monitorhardness? 18 relativeto stormwater.And samplingstormwaterevents

19 A. I don'tknowwhatit willincluderightnow. 19 is whatI wouldcharacterizeas verymucha workin

20 I haven'tseena draftor anythingof thatnature.I'm 20 progressandin itsinfancyanddefinitelyat the

21 fairlycertainthatwe willbe addressinghardnessin 21 beginninghere.

22 anymetalsmonitoringworkthatwe do. 22 And we'rehopingthroughthispermitto

23 Q. Let'sgo backto thewaterqualitycriteria 23 advancethatscienceandknowledgeevenmore,through

24 in 173-201A-040.We'vejustlookedat hardness.We 24 thispermitandalsothroughthewatereffectsratio

25 previouslyfocusedbrieflyon footnoteC andits 25 studythatwe'rerequiringas partof thewaterquality
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1 certification. 1 Act?

2 Q. Well,independentof stormwater,doesn'tthe 2 A. No. AndI'mnotan attorney,but! believe

3 statehavesomeagreed-uponprotocolsfordetermining 3 307(a)aretheeffluentstandardson toxicsestablish_

4 whattheone-houraverageconcentrationofpollutants 4 undereffluentguidelinesthatareestablishedby EPA

5 ina creekorothersurfacewaterbodyis? 5 Q. Andisn't173-201A-040addressedtotoxic

6 A. Yes. We havewhat'scalledreasonable 6 substancesas requiredto implementthatEPAdirective

7 potentialdeterminationprocedures.Andagain,though, 7 atthestatelevel?

8 thosereasonablepotentialproceduresareonlyforwha: 8 A. I can'tspeakto -- I'dhaveto researchwhat

9 I calledbeforesteadystateindustrialprocess 9 307(a)is,but I thinkyoumaybe -- I don'tthinkwhat

I0 wastewaterdischargesormunicipalwastewater i0 isbeingreferredto here,whichI thinkarein fact

Ii discharges.We havenotyetcomeupwitha methodfor ii standardsdevelopedundereffluentguidelinesfromEPA,

12 applyinga reasonablepotentialdeterminationto 12 andthat'swhatSection307(a)of theCleanWaterAct

13 stormwater. 13 isreferringto,I don'tthinkto saythatthoseare

14 Q. Well,thesecriteriaintheWACs,theywere 14 comparabletoourwaterqualitystandardsarethesame.

15 createdby theDepartmentof Ecology,weren'tthey? 15 Whatdrivesourwaterqualitystandardsis actuallya

16 A. Yes,aswe'reobligatedtodoundertheClean 16 differentsectionof theCleanWaterAct.

17 WaterAct. 17 Q. Do youknowwhichsectionthatis?

18 Q. And doesn't173-201A-040sub2 saythe 18 A. No,I don't.

19 Departmentshallemployor requirechemicaltesting, 19 Q. Butyouwouldagreethatthisparticular

20 acuteandchronictoxicitytesting,andbiological 20 component,173-201A-040,is thesectionof Washington's

21 assessments,asappropriate,todeterminecompliance? 21 waterqualitystandardsthataddressestoxicpollutants

22 A. Suredoes,yes. Itsaysthat. 22 asdesignatedby EPA?

23 Q. Areyoutellingme theDepartmentdoesn't 23 A. No, I don'tagree.

24 knowhowto dothat? 24 Q. Youdon'tagree?

25 A. No,I'mnottellingyouthat. WhatI am 25 A. No,I don'tagree.I don'tagreethatthis
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1 tellingyouis thatthesciencefordoingthe 1 SectionGIIisreferringto waterqualitystandards

2 appropriatelevelof testingis indevelopmentright 2 thatthestate'sdeveloped.Theseare standardsthat

3 now. ButI believethatwe'reemployingall-- or 3 we havesetfortoxicsinWashingtonstatewaters.And

4 requiringofthe Portallnecessarychemical,acute, 4 withouttheCleanWaterActavailableto me, I believe

5 chronictoxicitytestinginthispermitandin the 5 307(a)actuallyrefersto effluentstandardsthatare

6 waterqualitycertificationto workonthisevaluation 6 setunderEPA's--thatEPAwouldsetundereffluent

7 oftheirnon-constructionstormwater. 7 guidelines.

8 Q. Let'sshiftgearsbrieflyhere. Let'sturn 8 Q. Canyoutellme whata compositesampleis,

9 to Page52of thepermit,SectionGII,General 9 turningbackto thesamplingrequirementsin thepermit

I0 ConditionGII. I0 on Page14?

Ii Youcantakeyourtimeto readthis,butit ii A. (Witnessreviewingdocument).Ibelieve

12 states,"Ifanyapplicabletoxiceffluentstandardor 12 composite--and I don'tseetheassociatedfactsheet

13 prohibition(includinganyscheduleof compliance 13 here--butit usedto havea listof definitionson

14 specifiedin sucheffluentstandardof prohibition)is 14 thefactsheet.
15 establishedunderSection307(a)oftheCleanWaterAct 15 Q. I havethefactsheetavailablehere. This

16 fora toxicpollutantandthatstandardorprohibition 16 is a newexhibit.

17 ismorestringentthananylimitationuponsuch 17 (DepositionExhibitNo. 136wasmarkedfor

18 pollutantinthepermit,theDepartmentshallinstitute 18 identification.)

19 proceedingstomodifyor revokeandreissuethepermit 19 Q. (BYMR.POUmIm)Pleasetakea lookat new
20 to conformto thenewtoxiceffluentstandardor 20 Exhibit136andseeifthisappearsto be thefact

21 prohibition." 21 sheet.
22 A. Uh-huh. 22 A. Okay. InExhibit136,ifyoulookon Page

23 Q. Isn'tWAC 173-201A,andinparticular040, 23 47,there'sa definitionthereofwhatwe meanby

24 justsucha toxiceffluentstandardof prohibition 24 compositesample.
25 establishedunderSection307(a)oftheCleanWater 25 Q. And itsaysit's"Amixtureof grabsamples
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1 collectedat the samesamplingpointat different 1 thatrightnow.

2 times,formedeitherby continuoussamplingor by 2 Q. Isit possiblethatthereis no answer?

3 mixingdiscreetsamples.May be a 'time-composite' 3 A. It'spossible,but I thinkthatwe can't

4 (collectedat constanttimeintervals)or 'flow- 4 simplystandstilland do nothingbecauseit'snot

5 proportional'collectedeitheras a constantsample 5 possiblerightnowto get thisanswer.But! think

6 volumeat timeintervalsproportionalto streamflow, 6 it'sverypossiblewithfurtherstudy,further

7 or collectedby increasingthevolumeof eachaliquot 7 knowledge,to advancethiswholeissueand thereby--

8 as the flowincreasedwhilemaintaininga constanttime 8 youknow,I'moptimisticthatby workingon these

9 intervalbetweenthealiquots." 9 things,you know,we willhavean answer.

i0 Do you knowwhetherthiskindof composite i0 Q. Ecologycouldrequirethe Portto collecta

II samplecouldbe usedto giveyoua one-houraverage ii grabsampleinsteadof a compositesample,couldn'tit?

12 concentration? 12 A. Yes,theycould,but grabsampledoesn'ttell

13 A. I don'tknow. i3 youanything.Itdoesn'ttellyouasmuchas a

14 Q. Do you knowif it couldbe usedto giveyou a 14 compositesampledoes.

15 four-dayaverageconcentration? 15 Q. Wouldn'ta seriesof grabsamplesgiveyou

16 A. Thatwouldassumethatyou hada stormevent 16 theabilityto determinefour-houror severalone-hour

17 thatlastedoverfourdays. 17 averages?

18 Q. Who knowsthatkindofthingwithinthewater 18 A. Nowyou'retalkingcomposites.A seriesof

19 qualityprogram? 19 grabsamplescombinedisa compositesample.
20 A. I don'tknowwhowouldknowwithinthewater 20 Q. I'mnot suggestingthattheybe combinedbut

21 qualityprogram.I knowpeoplewho areworkingon this 21 thattheybe evaluatedindependently.Fourgrab

22 withinthewaterqualityprogramto --again,try to 22 samplestakenoverthe courseof an hour,forexample,

23 advancea sciencehere. The questioncomesin is, 23 wouldn'tthatgiveyou a one-houraverage?

24 especiallyincompositesamplingon stormevents, 24 A. Thenif you'retakingthe averageof their

25 whetheryou'reansweringthequestionbetterusing 25 concentrations,you'vejustcompositedthe sample.
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1 time-compositeor flow-proportional. 1 Q. Well,isn'tthatwhatthewaterquality

2 I do knowthatthereis debateamongthe 2 standardcallsfor,a one-houraverageconcentration?

3 samplingexperts,the stormwaterexpertsinthe field, 3 A. Correct.

4 thatyoumostlikelyget a moreaccurate 4 Q. So doesthatsuggestto you,then,thata

5 characterizationof justwhattheconcentrationsare in 5 compositemay be adequateif it'sa compositeof a

6 a stormeventifyouwereto use flow-proportional, 6 one-hourtimeperiod?

7 thatthatbettergaugeswhatthe impactis. Butthen 7 A. It'sa composite-- no,no.

8 thatleadsto a difficultyasto, youknow,whatis 8 Q. Okay,let'slookat a differentissue. The

9 reallythe associatedtimeto yourflow-proportional 9 monitoringrequirementsfornon-constructionstormwater

I0 sampleand thenwhetherthattimethencorrelateswith i0 requirethepermittee,thatis the Port,to monitorfor

II somethingthatyouwouldseein thereceivingwater, II totalrecoverablecopper,leadand zinc.

12 andagain,thereceivingwaterbeingwherewe'retrying 12 Whatdoesthatmean,totalrecoverable?

13 to measurewhethertheseimpactsareoccurringornot, 13 A. Totalrecoverableisa measureof all the

14 whetheryoucanget allof thosethingsto lineup. 14 metalsthat-- whethera dissolvedorparticulate,all

15 Again,thispointsto justhow difficultand 15 themetals-- or the-- letme backup.

16 complextruecharacterizationof theimpactof the 16 Totalrecoverableis a measureof the entire

17 stormwaterdischarge,characterizationofthose 17 concentrationof a metalregardlessof the speciesof

18 stormwatereventscanbe on the receivingwater. 18 thatmetal,whetherit be dissolvedor associatedwith

19 Q. Is itpossiblethatnoone inEcologyknows 19 a particulate.

20 the answerto my questionwhetherthe compositesample 20 Q. Doyou seethatin thewaterqualitycriteria

21 canbe usedto determineone-houraverageor four-day 21 Section173-201A-040thatinthe firstcolumn,both

22 averageforpurposesof compliancewithwaterquality 22 copper,leadand zincandotherrelevantmetalsare

23 criteriaformetals? 23 followedby thefootnotemm?

24 A. I thinkit'spossible,zeaL. I thinkit's 24 A. Yes,I do.

25 possiblethatyou're-- thatthere'sno onewho knows 25 Q. Let'slookat footnotemm. And foryour
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1 convenience,I havea newexhibitwhichyouwillsee is 1 Q. Wouldyouagreethenthatthemetals

2 simplyan enlargedphotocopyof footnoteDD. 2 criteria,sinceEcologydoesn'tknowtheseasonal

3 (DepositionExhibitNo. 137wasmarkedfor 3 partitioning,shallbe appliedas totalrecoverable

4 identification.) 4 valuesinsteadof beingappliedas thedissolved

5 Q. (BYMR. POULIN)Couldyoupleasereadthe 5 fraction?

6 firstsentenceof footnoteDD aloud. 6 A. Well,there'smoreto thatsentencethere.

7 A. Firstsentence? 7 "Determinedby back-calculation,usingthe conversion

8 Q. Yes. 8 factorsincorporatedinthe criterionequations."

9 A. "Theseambientcriteriain thetableare for 9 Q. Okay. Soare thecriterionequationsthe

i0 thedissolvedfraction." i0 itemswe see in footnote0 and,forexample,P, andfor

ii Q. Anddid youjustexplainthatthetotal II lead,Q andR, andfor zinc,AA andBB? Are thosethe

12 recoverableisa wholethatincludessubparts? 12 criterionequations?

13 A. It includesthedissolvedfraction. 13 A. Yes,thoseare examplesof criterion

14 Q. So thedissolvedfractionis justpartof the 14 equations.

15 totalrecoverable? i5 Q. And do youunderstandthe referenceto back-

16 A. Correct. 16 calculationto meanusingthisequation--

17 Q. Haveyoureviewedthisfootnotebefore? 17 A. Yes.

18 A. Yes,I'vehadoccasionto reviewthis 18 Q. -- to identifythe numericcriteria?
19 footnotebefore. 19 A. Yes.

20 Q. Let'sfocuson thethirdand fourthsentences 20 Q. And do youunderstandthisfourthsentenceto

21 of thefootnote.Thosesentencesstate,"Themetals 21 meanthatbecausetheDepartmentdoesnot knowseasonal

22 criteriamay notbe usedto calculatetotalrecoverable 22 partitioningof thedissolvedmetals,it shoulduse the

23 effluentlimitsunlesstheseasonalpartitioningof the 23 totalrecoverablemetalvalueratherthanthe dissolved

24 dissolvedto totalmetalsin theambientwaterare 24 fraction?

25 known.Whenthisinformationis absent,thesemetals 25 A. Yes.
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1 criteriashallbe appliedas totalrecoverablevalues, 1 Q. Sowouldyou agree,then,thatat least

2 determinedby back-calculation,usingtheconversion 2 insofaras ourfocuson footnoteDD,the sampling

3 factorsincorporatedin thecriterionequations." 3 requirementinthepermitfortotalrecoverablecopper,

4 A. Yes. 4 leadand zinc,is sufficientto generateinformation

5 Q. Whatdoesthatlanguagemeanto you,or what 5 thatwe canuseto determinethewaterqualitycriteria

6 do youunderstandit tomean? 6 withthatback-calculationprocess?

7 A. I understandit tomeanwhatit says. 7 A. That'sifyou'redevelopingan effluent

8 Q. DoesEcologyknowthe seasonalpartitioning 8 limit.

9 of thedissolvedto totalmetalsin Millerand 9 Q. Or if you'redeterminingcompliancewiththe
i0 DesMoiresCreek? i0 standard?

II A. No,we do not. ii A. 0r if you'redeterminingcompliancewiththe

12 Q. Do you understandthephrase,this 12 standard,yes.

13 informationinthe fourthsentenceof footnoteDD to 13 Q. BecauseDDexplainshow to usethe equation

14 referto the seasonalpartitioningof thedissolvedto 14 to determinewhatthenumericcriteriais?

15 totalmetalsin theambientwater? 15 A. Yes.

16 A. Couldyourepeatthat,please? 16 Q. So in summary,wouldyouagreethatfootnote

17 Q. Do youunderstandthephrase,this 17 DD canbe understoodto meanthatyou do nothaveto

18 informationin thefourthsentenceof footnoteDD to 18 knowthedissolvedfractionof the specificmetalto

19 referto the seasonalpartitioningofthedissolvedto 19 determinetheapplicablewaterqualitycriteriawhen

20 totalmetalsinthe ambientwater? 20 theseasonalpartitioningof the dissolvedto total

21 A. Yes,I do. 21 metalsin theambientwateris not known?

22 Q. Wouldyou agreethatthenin themeaningof 22 A. That'swhatwe'releftwith,yes.

23 footnoteDD,thatinformationis absentbecauseEcology 23 CouldI addsomething,please?

24 doesn'tknowit? 24 Q. Sure.

25 A. Yes. 25 A. If you'llreadtheentireparagraphthere,
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1 goingon fromthefourthsentence,"Metalscriteriamay 1 Do youunderstandthatlanguageto require

2 be adjustedon a site-specificbasiswhendataaremade 2 samplingof the receivingwater?

3 availableto the Departmentclearlydemonstratingthe 3 A. Yes.

4 effectiveuse of thewatereffectsratioapproach 4 Q. Why isthat?

5 establishedby USEPA,as generallyguidedby the 5 A. Becausetheyare takingthe-- well,letme

6 proceduresin USEPAWaterQualityStandardsHandbook, 6 backup on that. It'ssamplingof theiracutetoxicity

7 December1983,as supplemented."And thathasbeen 7 effectsfromthe stormwaterat the endof pipe,so it

8 supplementedand replacedsince1983. 8 wouldbe justbeforeit entersthe receivingwater.

9 Q. Havedatabeenmadeavailableto the 9 Q. It'scharacterizationof theeffluent,notof

I0 Departmentin thesenseof thatsentence?Hasthe I0 thereceivingwater,isn'tthatright?

ii watereffectsratioapproachestablishedby USEPAand ii A. That'scorrect.But whatthiseffluent

12 as supplementedsince1983,hasthattakenplace? 12 characterizationhelpsus to answeris whetheror not

13 A. We haveputrequirementsin thepermit,in 13 we'llseeanyacutetoxicityeffectsinthe receiving

14 theNPDESpermit,andalsoin thewaterquality 14 water. If we'renotseeingany acutetoxicityin the

15 certificationto developthatinformation. 15 stomwater,inthe stormwatereffluent,thenwe would

16 Q. We'llfocusmoreon the 401later,but where i6 not anticipateseeingany acutetoxicityimpactsin the

17 is thatrelevantsectionorprovisionof theNPDES 17 receivingwater.

18 permit? 18 Q. But itdoesn'tnecessarilytellyouwhether

19 A. Well,inmy opinion,we arefillinginthat 19 waterqualitystandardsarebeingmet in the receiving

20 datagapwiththemonitoringrequirementsunderS2.Bin 20 water,doesit?

21 part. It'snotperfect,but I thinkit getsus partof 2i A. Well,it tellsus thatoneof the standards

22 thewaythere. 22 isbeingmet,andthat'sa narrativestandardforacute

23 Q. Didn'tyouagreethatS2.Bdoesn'teven 23 toxicity.

24 requirehardnesssampling? 24 Q. But itdoesn'ttellyouwhetherthenumeric

25 A. Sure,I agreedwithyouon that,but that 25 criteriaforthemetalsarebeingmet?
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1 doesn'tsayit'snot tellingus anythingelse. 1 A. No, it doesn'tgiveus thattypeof

2 Q. If Ecologywantsto determinewhetherthese 2 definition.

3 waterqualitycriteriaarebeingmet inthereceiving 3 Q. There'sa referencehereat thebottomof

4 water,shouldn'tthe permitteebe requiredto sample 4 Page35to Departmentof Ecologypublication

5 the receivingwaterinadditionto thedischarge? 5 WQ-R-90-80,LaboratoryGuidanceandWholeEffluent

6 A. Correct. 6 ToxicityTestReviewCriteria.And it saysthatall

7 Q. Doesthispermitrequirethe Portto sample 7 samplesand testsolutionsfortoxicitytestingshall

8 the receivingwater? 8 havewaterqualitymeasurementsas specifiedin that

9 A. Thisconditioninthe permitdoesnot require 9 publication.

I0 that,no. i0 Do you knowwhetherthatpublicationrequires

ii Q. Istheresomeotherprovisioninthepermit II samplingof hardnessor receivingwater

12 thatrequiressamplingof thereceivingwaterforthis 12 characteristics?

13 purpose? 13 A. I believeitrequiressamplingof the

14 A. Thatrequiresa receivingwaterstudy? 14 hardnessofthe wholeeffluent.

15 Yeah,we haveotherprovisionsinhere,inparticular, 15 Q. And in yourunderstandingof Section040--

16 theacutetoxicityconditionsunderSI0,acutetoxicity 16 MR. YOUNG: Is ittimeto takea lunchbreak?

17 for stormwater.And someof the informationgenerated 17 MR. POULIN:Oh,sure,we canbreaknow,if

18 therehelpstellus what'shappeningin thereceiving 18 you'dlike.

19 water,especiallyas it relatesto acutetoxicity 19 (Discussionoff therecord.)

20 effectsfromstormwaterdischarges. 20 MR. POULIN:It's12:15. Let'sbreak.

21 Q. ThatProvisionSl0on Page34 identifiestwo 21 (Depositionrecessedat 12:15,to be

22 acutetoxicitytestslistedbelowandsaysatthe 22 reconvenedat I:00.)
23 outsetthateffluentcharacterizationforacute 23

24 toxicityshallbe conductedtwiceat eachof the 24

25 followingoutfalls,andthenidentifiesfouroutfalls. 25
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1 AFTERNOONSESSION 1 A. We haveto checkinwithPortpersonneland

2 I:00P.M. 2 beaccompaniedontothesecureareasofthe facility.

3 --o0o-- 3 Q. So didtheyidentify--verifyyour

4 CONTINUINGED_NATION 4 identification,makesureyouwereKevinFitzpatrick?

5 5 Isthatoneof thethings?

6 BYMR. POULIN: 6 A. Yes.

7 Q. It's1:06. Let'srecaponeor twomatters. 7 Q. And didyouhavean escortfromthePort

8 Beforewe getinto that,haveyoueverdonea site 8 throughoutyourvisit?

9 visitat theSeattle-TacomaInternationalAirport? 9 A. Yeah. There'scertainareasof thePort

i0 A. Yes. i0 whereescort'srequired,certainpartsof thefacility

ii Q. Howmanytimeshaveyoudonesitevisits? !! wherean escort'srequired.

12 A. I'dhavetosayovertheyears,sixtoeight !2 Q. Andhowdiditwork--howdidyoumoveabout

13 times. 13 thefacilityphysically?Didyouuseyourownvehicles

14 Q. Sixto eighttimes? 14 ordidthePortprovidea vehicle?
15 A. Uh-huh. 15 A. It'sbeendifferenton differentoccasions.

16 Q. Let'ssayinthepasttwoyears,howmany i6 At timeswe havefollowedin ourownvehicle.
17 sitevisits? 17 Q. FollowedthePort?

18 A. Inthepasttwoyears,I believeit'sbeen 18 A. Yeah. Andat othertimeswe'vegonein a

19 threetimes. 19 Portvehicleforconvenience.

20 Q. Whatwerethecircumstancesofthosevisits? 20 Q. Whatwasthegroupsizethatyouhad? Well,

21 A. I believethecircumstanceof oneofthe 21 I guessyousaidyouhad sixto eightdifferentvisits.

22 visitswasto showourdeputydirectorthetypesof 22 Whatwasthelargestentourageorgroupyoueverdida

23 sedimenterosioncontrolfacilitiesthatthePortof 23 sitevisitwith?

24 Seattlehadinplaceforsomeof theirconstruction 24 A. Areyoureferringtothenumberfrom

25 activities. 25 Departmentof Ecology?
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1 Theotherwasto followupon a complaint 1 O. Thetotalnumberof peoplepresent.

2 thatwe hadreceivedaboutoneoftheconstruction 2 A. BothPortpersonnelandEcologypersonnel?

3 activities.I thinktheotherwasto followupon a 3 Q. Yes.

4 concernthata citizenhad. PrattFishwasthecitizen 4 A. AndI shouldsay,andPortconsultants?

5 whohada concernaboutwhathewasobservingas 5 Q. Yes.

6 presporummortalitiesinMillerCreek.And sowhileI 6 A. ThelargestnumberI canrecallisalltotal,

7 wasvisitingwithhim,I alsodida drive-byinspection 7 I thinktherewereabouttenofus.

8 of someoftheconstructionactivitiesat thePortof 8 Q. AndexcludingPortanditspersonneland

9 Seattle. 9 consultants,whatwasthelargestgroupof non-Port

I0 Q. Wherewerethoseconstructionactivitiesor I0 peoplethatyoudida sitevisitwith?

ii whichconstructionsitesdidyouvisit? ii A. Whatdo youmeanby non-Portpeople?

12 A. Theconstructionsitesthatwe visitedfor-- 12 Q. EveryoneotherthanPortstaffemployeesor

13 themostrecentvisitwithourdeputydirectorwerein 13 consultants.

14 andaroundthedevelopingembankmentareaandalsoin 14 A. Areyoureferringto thelargestnumberof

15 andaroundtheinterchangeconstructiononStateRoute 15 Ecologypersonnel?

16 509. 16 Q. Well,youcouldtellme thelargestnumberof

17 Q. HasthePorteverplacedanyrestrictionson 17 Ecologypersonnel.I wouldalsobe interestedto hear

18 youraccessto anypartof theairportgroundsor 18 Ecologyplus. Ifyouhadotherpeoplewithyouthat

19 facility? 19 werenotEcologypeople,I'dliketo gettheirnumbers.

20 A. Theonlyrestrictionswe haveisbecauseof 20 A. Well,I guessexclusiveofEcology

21 thesecuritynaturethatthePorthas,butwe'venever 21 personnel-- I'msorry,ifyou'retalkingaboutthe

22 beendeniedaccesstoareasthatwe wantedto have 22 largestgroupofEcologypersonnel,I thinkincludinr

23 accessto. 23 myselfthatwouldnumberaboutfour.

24 Q. Whatwerethosesecurityconditionsthatyou 24 Q. And ifyouexpandedthatto includepeople

25 recall? 25 thatwerenotEcology?
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1 A. I don'teverrecallbeingon an inspection 1 Fitzsimmons?

2 wherewe had folksfromotheragenciesotherthanPort 2 A. Yes.

3 of Seattleor Portof Seattleanditsconsultants,i 3 Q. Andwhatpromptedhervisit?

4 justdon'trecallrightnow. 4 A. Shewas on a visitof a numberof differen:

5 Q. Didyou everdo a sitevisitwithKingCoun:y 5 sitesin theNorthwestregion,andsheexpressedan

6 personnel? 6 interestin,sinceshewasbrandnewto theagency,

7 A. Well,I'm includinginthatgroupKingCounty 7 of -- andwe thoughtitwouldbe of interestto her

8 personnelbecausethe KingCountypersonwhowas along 8 sinceshewasbrandnewto the agency,to seethePort

9 withus -- I shouldsayone of theKingCountypersons 9 of SeattleSea-TacAirportfacility.

I0 wasnotundercontractto Ecology,so I guessthat i0 Q. HasDirectorFitzsirmonsdonea sitevisit?

II wouldbe oneKingCountyperson, ii A. i don'tknow.

12 WhenI wastalkingaboutEcologypersonnel !2 Q. To yourknowledge,whendid stormwater

13 before,andhereI'mreferringspecificallyto Kelly 13 dischargesbecomesubjectto the CleanWaterAct?

14 WhitingbecauseKellywasundercontractto Department i4 A. That'sfunny,becausewe justtalkedabout

15 of Ecology,I consideredhimEcologypersonneleven i5 thatat lunchtime.Stormwaterdischarges--

16 thoughheworksforKingCounty. !6 MR. YOUNG:Moveto striketheprivilegethat

17 Q. So on thesitevisitwhenKellyWhiting i7 youjustreferredto.

18 accompaniedyou,therewereno morethanfournon-Port i8 Q. (BYMR. POULIN)Withoutdivulgingany

19 people,as yourecall? 19 privilegedattorney-clientinformation,do you remember
20 A. As I recall. 20 whenEcologystartedto focuson stormwater,if that

21 Q. Did thePorteverplaceany restrictionson 21 wouldbe helpful?

22 whereyoucouldgo? 22 A. Stormwaterbecamean increasingconcern--
23 A. No. 23 and thisis frommy perspectivenow. Stormwaterfrom

24 Q. Did theyrequireanybackgroundchecks? 24 industrialfacilitiesbecamean increasingconcern!

25 A. Theyrequiredthatwe submitour Imandthen, 25 believestartingwiththe shipyards,andthatwouldbe
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1 you know,whenwe --especiallywhenwe wereinsecure 1 backinthemid to late'80s.

2 areasof theairport,we hadto havethenecessary 2 Q. WouldyouagreethatSea-TacInternational

3 badgesto showthatwe werebeingaccompaniedby Port 3 Airportis consideredan industrialfacility?

4 personnelintothoseareas. 4 A. Yes. That'swhy we put itunderpermit.

5 Q. Didthe PortrequiretheDepartmentto 5 In fact,I wasthe personat Ecologywho firstraised

6 identifyin advancewhereit wouldbegoing? 6 theconcernsaboutwhetherwe wereadequately
7 A. No. 7 addressingstormwaterrunoffat Sea-TacAirport.And

8 Q. Anddid itrequireEcologyto identifyin 8 thatgoesbackto '91/92.

9 advancewhowouldbe amongtheEcologygroup? 9 Q. So tenyearsagoyou raisedthatissue?

I0 A. No, I don'trecalldoingthatin advance,you i0 A. Yes.

ii know. Theymayhaveaskedwhatnumberof peopleare Ii Q. Whendid stormwaterdischargesbecomesubject

12 comingfromEcologyso thattheycouldmakevehicle 12 to therequirementof complyingwithwaterquality

13 arrangements,but I don'trecallwherewe had to 13 standards?

14 identifythemby namewhowascoming. 14 A. Whendidstormwaterdischarges?I'mnotsure

15 Q. Who is thedeputydirectorthatyou 15 I understandyourquestion.

16 mentioned? 16 Q. Well,youwouldagreeat onepointstormwater

17 A. LindaHoffman. 17 dischargeswerenot regulatedundertheCleanWater

18 Q. Andwhat'sshea deputydirectorof? 18 Act;is thatright?

19 A. She'sdeputydirectorof theDepartmentof 19 A. Ibelieveit wasalwaystheintentto somehow

20 Ecology. 20 regulatethe impactsof stormwater,you know,in the

21 Q. HowmanydeputydirectorsdoesEcologyhave? 21 CleanWaterAct. I mean,thegoalof the CleanWater

22 A. One. 22 Actis to protectand restorethe beneficialusesof

23 Q. Justone? 29 ournation'swaters,thefishable/swimmable.And I

24 A. Yeah. 24 believewhatwas includedinthatis evento lookat

25 Q. So she'san assistantto Director 25 the impactsthatcomefromstormwater,whetherit be
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1 municipalstormwatersourcesor industrialstormwater 1 ourknowledgeon thecharacterof thestormwater

2 sources. 2 dischargesfromthePortofSeattleandwhatthe

3 And sotowardsthatend,EPAdevelopedtheir 3 impactsof thosestormwaterdischargesaretothe

4 stormwaterregulationswhichI believewerefirst 4 surroundingreceivingwaters,andwiththatincreased

5 promulgatedbackin-- I don'trecallexactly,I 5 knowledge,howbestthento regulatethosestormwater

6 believein theearly'90s. Andso followingin that, 6 dischargesgiventhat,youknow,whatwe requireright

7 wewantedto ensurethatwe wereinstepwiththose 7 nowiscurrentlythebestavailablesciencethatwe

8 regulations,especiallywithregardto industrial 8 have,thetypesofbestmanagementpracticesthatthey

9 stormwaterdischarges.ButI wouldsaythatEcologyas 9 shouldbe puttingintoeffectfortreatingthose

i0 an agencymayhaveevenbeenaheadof EPAinthatwe i0 stormwaterdischarges.

II werelookingatstormwaterconcernsat shipyardsdating Ii Butagain,I don'tseetherelationship

12 backto themid '80s. 12 betweenthefactthat,you know,we startedworkingon

13 Q. Doshipyardshaveparticularissueswith 13 stormwaterdischargesat shipyardsbackin themid

14 metalsin theirstormwaterdischarges? 14 '80s,thatwethenwerepresentedwitha wholesetof

15 A. Yes,theydo,becauseofthenatureof their 15 newregulationsfromEnvironmentalProtectionAgencyon

16 industrialprocessesandbecausemuchof theirworkon 16 stormwaterandhowto managestormwater.

17 vessels,whetherin dry-docksoroutintheiryards, 17 If you'lllookat thoseregulations,those

18 areexposedto weather.Andbecauseofoneparticular 18 regulationsdon'tspeakat allto regulatingstormwater

19 typeof industrialoperationthattheyusewhichis 19 dischargeswithNPDESpermitsoutsideof issuing

20 blastingwith--sandblasting,aggregateblasting 20 generalNPDESpermitsforindustrialstormwater

21 operations,andif theyusea particulartypeof 21 discharges.And I thinkwe'vegonequitea bitfurther

22 blastingagentthathashighcopperconcentrationsin 22 thanthatby havingan individualpermiton Sea-Tar

23 it. Soyouputallthosetogetherandyougetinto 23 Airportfortheirindustrialstormwaterdischarges.

24 somereallyseriousstormwaterrunoffconcernsand 24 SoI actuallythinkwe'vedonea commendable,

25 sourcecontrolconcerns. 25 if notexcellentjobin controllingthosedischarges
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1 (Recesstaken.) 1 andworkingforfurthercontrolson thosedischarges

2 Q. (BYMR.POULIN)Backonat 1:28. 2 fromSea-TarAirport.

3 As somethingof a laymanor at leasta newcomer,it 3 Q. Isn'tittruethattherearetwokindsof

4 seemsamazingtome that15yearsaftertheseshipyard 4 effluentlimitations,generallyspeaking;there's

5 issuesfirstaroseandtenyearsafteryousaythe 5 technology-basedeffluentlimitationsandsurfacewater

6 stormwaterconcernsat Sea-Tarwerefirstraised, 6 quality-basedeffluentlimitations?

7 Ecologystillisn'trequiringsomethingasbasicas 7 A. Yes.

8 hardnesssamplingin theNPDESpermit. 8 Q. Ifyou lookat Exhibit136whichis thefact

9 Howcanthatbe? 9 sheetforthePort'spermit,you'llseea discussionof

I0 A. Well,it doesn'tstrikeme as amazingat all. I0 bothkindsof effluentlimitations;technology-based

II AndI don'tseehowthe factthatEPAfirstpromulgated II effluentlimitationsbeginningon Page20, andwater

12 its firstregulationson stormwater,whatrelationship 12 quality-basedeffluentlimitationsbeginningon

13 thathasto dowithwhetherornotwe'reputting 13 Page22.

14 hardnessmonitoringrequirementsintheSea-Tarpermit. 14 Isn'tit truethatthewaterqualitycriteria

15 I'msorry,I justdon'tseetherelation. 15 andspecificallythenumericlimitsonmetals

16 Q. Well,didn'tyouagreeearlierthatthe 16 concentrationsidentifiedinWAC 173-201A-040

17 DepartmentofEcologyhastheobligationtoensure 17 constitutesurfacewaterquality-basedeffluent

18 compliancewithwaterqualitystandards? 18 limitations?

19 A. Yes. 19 A. Theygo tohowyoudevelopthosesurface

20 Q. And didn'tyouagreethatwithrespecttothe 20 waterquality-basedeffluentlimitations.They're

21 metalsthatwe'velookedat today,youcan'tdetermine 21 not-- theyarenotthesurfacewaterqualityeffluent

22 whethera dischargeof thereceivingwaterismeeting 22 limitations.Youusethosestandardstodevelopwate

23 waterqualitystandardswithouthardnessdata? 23 quality-basedeffluentlimitations.

24 A. Yes,I willagreewiththat,butI also 24 Q. Andisn'tit truethattheeffluent

25 statedthatthisisallpartof anefforttoincrease 25 limitationsthataredevelopedin thatprocessmustbe
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1 designedto ensurethatthesurfacewatercriteriain 1 ratiostudy?

2 WAC 173-201A-040arenotexceeded? 2 A. Thepurpose-- if you'llturnto Exhibit!37,

3 A. If youdevelopeffluentlimitations,that's 3 partof thepurposeof thisstudyis to calculate

4 thepurposeof developingthoseeffluentlimitations. 4 seasonalpartitioningof dissolvedto totalmetalsin

5 Waterquality-basedeffluentlimitationsarederivedto 5 thea_ientwaters.Thatwouldbe oneof thepurposes

6 ensurethatthosestandardsarenotviolated. 6 ofthatstudy.

7 Q. You'vealreadyagreedthatthe Port'sNPDES 7 Theotherpurposeof thestudy,andwhatI

8 permitdoesnotincludeanyeffluentlimitationson 8 shouldsay,thisstudyincludesa watereffectsratio

9 non-constructionstormwater,isn'tthatright? 9 study,but it alsois intendedto evaluateor to help

i0 A. That'scorrect. !0 us fillindatagapsthatwe haveas to whatthewater

ii Q. And you'vealsostatedthatEcologydoesnot ii qualityimpactsof non-construction-relatedstormwater

12 knowwhetherthereceivingwatersforthePort's 12 dischargesare to thesurroundingreceivingwatersof

13 non-constructionstormwaterdischargesmeetthe state 13 Miller,WalkerandDesMoiresCreeks.

14 waterqualitycriteriaor not? 14 Q. Isn'tittruethatthepurposeof theWERS

15 A. We don'tknowif they'remeetingthemor if 15 studyisto changethesite-specificwaterquality

16 they'renotmeetingthem,correct,butwe'reworkingto 16 criteriaapplicabletometalsin thereceivingwaters

17 findout. 17 at Sea-TarInternationalAirport?

18 Q. And you,I believe,agreedthatyoucan't 18 A. No, I wouldn'tcharacterizeitthatway.

19 knowwithouthardnesscriteria-- sorry,without 19 I wouldsaythatthepurposeof anywatereffectsratio

20 hardnessdatafromthereceivingwaters? 20 studyis to determinehow to applyouracuteand

21 A. I'msayingthatit ismoredifficultwithout 21 chroniccriteria,especiallyformetals,at the site.

22 currenthardnessdataon thosereceivingwatersto 22 Q. I deposeda waterqualityspecialistfrom

23 determinewhethera stormwaterdischargeis impacting 23 KingCountyyesterday,and shetoldme thatKingCounty

24 the receivingwaterin sucha way thatit'sexceeding 24 simplyrequirespermitteesto samplethe dissolved

25 thecriteria.But thatis oneof thereasonswhy,to 25 fractionofmetals. Whydoesn'tEcologydo that?

86 88

1 fillin thatdatagap,we put intothewaterquality I A. I don'tknow.

2 certificationthe requirementsfora watereffectratio 2 Q. Isn'tittruethatEcologydoesnot wantto

3 study. 3 knowwhetherthePort'sdischargescomplywithwater

4 Q. Whydoesn'tEcologysimplyrequirehardness 4 qualitystandards?

5 samplingin thepermit? 5 A. No. Thatis categoricallyno.

6 A. Becausewhenwe issuedthepermititwasn't 6 Q. Wouldn'tit be easyto findoutsimplyby

7 in there,so we'recorrectingthatnowby puttingit in 7 samplingdissolvedfractionsof metalsandhardnessin

8 thewaterqualitycertification. 8 thereceivingwater?

9 Q. Ecologycanmodifythepermitanytimeit 9 A. And that'swhatthe watereffectsratiostudy

i0 wantsto,can'tit? I0 requiresthemto do.

II A. That'strue. II Q. You don'tneeda watereffectsratioto get

12 Q. And Ecologyhasan obligationtodo so if 12 thatinformation,do you?

13 necessaryto protectwaterquality,doesitnot? 13 A. Youneedit in its totalitytoanswera lot

14 A. And there'sa nu_er of avenuesavailableto 14 of otherquestions.

15 Ecologytoget thatdata,andtheavenuethatwe chose 15 Q. Butnotthesequestions?Forovertenyears

16 to taketo get thatdataisthroughthewaterquality 16 Ecologyhasavoidedrequiringthe Portto sample

17 certificationrequirementfora watereffectsratio 17 hardnessin thereceivingwaters--

18 study. 18 MR.YOUNG: Object.Argumentative.

19 Q. Isn'tthe avenuethatEcologychoseto wait 19 Q. (BYMR. POULIN)-- isn'tthattrue?

20 untilthe nextpermitcycle? 20 A. I'msorry,what'syour-- thepointyou're

21 A. No. I justtoldyouthatwe havethe 21 tryingto makeis reallylostonme.

22 requirementfora watereffectsratiostudyinthe 22 Q. If Ecologyreallywantedto knowif water

23 waterqualitycertificationwhichwouldgetus this 23 qualitystandardsin thereceivingwatersat Sea-Tar

24 hardnessdata. 24 InternationalAirportwerebeingexceeded,wouldn'tit

25 Q. Whatis thepurposeof thewatereffects 25 be mucheasierto requirethe Porttomeasurethe
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1 dissolvedfractionofmetalsandhardnessinthe i letter,Exhibit138 identifies75 distinctviolations

2 receivingwaterinsteadof e_arkingona complexWERS 2 of waterqualitystandardsdocumentedin the Port's

3 studythat'snotneeded? 3 !999AnnualStormwaterMonitoringReportalone,and

4 A. Well,I don'tagreewithyour 4 that'sbasedon sampledandreportedmetals

5 characterizationof thisat all. Ecologydoeswantto 5 concentrationswithcontemporaneoushardness

6 knowandhasmadehonestandforthrightinquiryof what 6 =nformaulon.

7 the actualimpactsof stormwateris fromthePortof 7 MR. REAVIS:I guessthe documentspeaksfor

8 Seattlefacility.And I takegreatoffensethatyou're 8 itself,i'mnotsuretherewasa questionin there

9 implyingthatsomehowEcologywantsto keepitselfin 9 anyway.

i0 thedark. Thatis 180out fromtheway I knowEcology i0 MR. POULIN:Therehasn'tbeenyet.

II goesaboutitsbusiness. II Q. (BYMR. POULIN)Canyou tellme whataction
12 MR. POULIN:I'd liketo introducea new 12 youtookwhenprovideda copyof thisletterduring

13 exhibit. 13 yourtenureas thefacilitymanagerof Sea-Tar?

14 (DepositionExhibitNo. 138wasmarkedfor 14 A. I'mnotsurethatthisletter-- thiswasa

15 identification.) 15 noticeof intentto suethatwas filedagainstthe Port

16 Q. (BYMR. POULIN)Exhibit138is a copyof a 16 of Seattle,and I failto seehowthat-- becausethis

17 certifiedletterthattheCitizensAgainstSea-Tar 17 is a thirdparty--or noticeof intentofa third

18 Expansionorganizationsentto the Portof Seattleand 18 partyto takea CleanWaterAct citizensuitagainst

19 DirectorFitzsimmonsof WashingtonDepartmentof 19 the Portof Seattle,I'munclearas to how thatis

20 Ecologyas wellas relevantpersonnelinthe regional 20 supposedto compelme to takesomeactionon that.

21 and nationalofficesof EPA statingtheirnoticeof 21 In fact,you know,we are instructednotto interfere

22 intentto filesuitforviolationsoftoxicwater 22 withthirdpartylawsuitactions.

23 qualitycriteriaforcopper,leadand zinc,dated 23 Q. Didthe Department-- did youconsidertaking

24 September7, 2000. Andtheexhibitalsoincludesa 24 any enforcementactionagainstthePortusingyour

25 coverletterto RaymondHe!lwig,directorof Ecology's 25 authorityunderstateand federallaw? m
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1 Northwestregionaloffice,andTom Luster,theninthe 1 A. Considerwhen? BecauseImean,we've

2 permitcoordinationunitof Ecology. 2 consideredandtakenenforcementactionagainstthe

3 Haveyou seenanypartof thisexhibit 3 Portof Seattleon a numberof occasions.
4 before? 4 Q. I'mreferringto enforcementaction

5 A. I thinkI have,yes. 5 addressingtheviolationsidentifiedor allegedinthis

6 Q. Couldyoupleasedescribethecircumstances 6 letter.

7 in whichyou sawthisexhibit? 7 A. Yes,we did lookat the informationprovided

8 A. I believeI sawa carboncopyof thenotice 8 in thisletter.I thinkit alsopromptedme to goback

9 of intentto filesuitunderthe CleanWaterAct, 9 andreviewthe permitand theirannualwaterquality

I0 carboncopyof thenoticethatwasgivento Portof i0 monitoringreportsand alsoto reviewactionsthatthe

Ii Seattle. ii Portof Seattlehad takeninworkingon thedatathat

12 Q. Ibelieveyou testifiedearlierthatat the 12 theyweredevelopingin the stormwatermonitoring

13 time,youweretheunitsupervisorof industrialpermit 13 reportsandto determineif sometypeof complianceor

14 unitin theNorthwestregionaloffice;is thatright? 14 enforcementactioniswarranted.I thinkI did

15 A. At the timeof thisletter? 15 considerthatat thetime.

16 Q. Yes. 16 Q. Andwhatwas theresultof thatreview?

17 A. Of thisnoticeof intentto filesuit? 17 A. As I recall,my thoughtprocessesat the time

18 Q. Yes. 18 werethatthetypeof sourcecontroleffortsthatthe

19 A. Yes,in Septemberof 2000I wasa supervisor 19 Portwas goingthroughandthetypesof actionsthat

20 in the industrialpermitunit. 20 theyweretakingto trackdownsourcesof thesemetals

21 Q. Andwereyoualsothefacilitymanagerat 21 in theirstormwater,and inparticularsourcesof zinc,

22 Sea-Tacat thetime,Sea-TacInternationalAirport? 22 andthenthe controlmeasuresthattheywereputtinc

23 A. ! believeI wasfillingin as thefacility 23 placeto controlthosesourcesof zincintotheir

24 managerthentoo. 24 stormwaterdischargesI feltwasthe typeof

25 Q. Asdescribedin the coverletter,thenotice 25 responsible-- or the typeof responsethatwe were
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1 lookingforfromthe Port. Thatis,thatas their 1 sourcesofwhereit'soriginatingfrom. It couldbe

2 monitoringdatawouldshowa problemina particular 2 fromaircrafttires,it couldbe -- copperis sucha

3 stormwaterdrainage,theythenput investigationinto 3 ubiquitousmetalthatsometimesitsanybody'sguessas

4 effectat thePortto determinewherethesesources 4 to whereit couldbe comingfrom. It couldbe actual

5 wereat andthentakemeasuresto,wherepossible, 5 airdeposition.

6 controlthosesources. 6 Q. Isn'tit knownthatthenon-construction

7 Andthe particularinstanceI rememberis 7 stormwaterrunofffromthe runwaysincludeselevated

8 thattheywereusingtheirstormwatermonitoring 8 levelsof copper?

9 resultsto trackdown,andtrackdownrather 9 A. Yeah,theyhavelevelsof copperthatare

I0 effectively,I believe,a zinc-- a roofon a building I0 similarto whatyoufindin otherurbanstormwater

ii onthe northendof theairport.Andthenthey i! sources.And if youlookat thedatafromotherurban

12 moved--and thisismy evaluation-- I thoughtthey 12 stormwatersources,the levelsof copperis actually

13 movedratherexpeditiouslyto controlthatsource. 13 lowerfromtherunwayrunoffthanitwouldbe for

14 Q. Whathavetheydoneto controlthatsourceof 14 runofffroma citystreet.

15 zincfromrooftops? 15 Q. Isn'tit truethatthe levelsof copperin

16 A. My recollectionisthattheyaregoingto put 16 therunwayareaof runoffat Sea-Tacare higherthan

17 someinertcoatingon thatroofsothatyoudon'thave 17 the levelsof copperin otherstormwaterrunoffareas

18 themetals/zincrunoffintothat. I'mnotthepermit 18 at Sea-Tacthatdon'tincluderunwayrunoff?

19 managerrightnowso I don'tknowif that'sactually 19 A. I don'tknow. I'dhaveto go backand look

20 beenput intoeffect. 20 at thedata.

21 Q. Well,youjustdescribedthePort'sactions 21 Q. What'sthe sourceof leadin thestormwater

22 as ratherexpeditious.Do youknowwhetherit'staken 22 runoffat Sea-Tee?

23 placeyet? 23 A. I don'tknow. In allearnest,I'dbe curious

24 A. Expeditiousin termsof trackingdownthe 24 ifyou knewwhatthe sourceof leadis.

25 source. 25 Q. Well,if I understoodthesenseof your
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1 Q. Butnotexpeditiousin termsof implementing 1 previousresponse,you seemedsatisfiedwiththe source

2 a fix? 2 controleffortsthatthePorthas suggestedto address

3 A. I don'tknowif they'veimplementedthe 3 thesemetalconcentrations.And if youdon'tknow

4 recommendedsourcecontrolmeasuresto finally 4 wheretheleadcomesfrom,I'mwonderinghowyou could

5 eliminateit as a source. 5 be satisfiedwiththeirproposalto addressthe

6 Q. Youdon'tknowtheschedulethey'veproposed 6 problem.

7 to retrofittherooforthe coating? 7 A. Well,is leada problem?

8 A. I don'tknow. 8 Q. Well,thisExhibit138identifies21

9 Q. Whatactionshavetheytakentoaddressthe 9 violationsof Washington'sacuteandchronicwater

I0 copper? I0 qualitycriteriaforleadon Page3 of the noticeof

II A. Well,someof theactionsthatthey've ii intentto sue. And that'sfromthreedifferentstorm

12 proposedto addressthe copper,wherethey'vebeenable 12 drainsat Sea-TacAirport.

13 tofinda sourceproblemwiththecopper,and ifit'sa 13 A. (Witnessreviewingdocument).Well,my

14 sourcethatcan'tbe easilyamelioratedliketheycould 14 recollectionatthe timeis whatI was reallyfocusing

15 withthezincroof,thentheirproposalis to route 15 inon werethecontinualproblemswe wereseeingwith

16 thosetypeof drainagesintotheirwastewater 16 copperandzinc,andI havenot thoughtas hardon

17 industrialtreatmentsystem. 17 lead.

18 In thecasewheretheycan'teffectadequate 18 And I thinkoneof thethingsthatmay be

19 sourcecontrol,theyproposein theirstormwater 19 slightlyflawedinthisanalysisthatwasdone,what's

20 managementplanto upgradetreatment,stormwater 20 beingreportedbackhereis thetotalrecoverablelead

21 treatmentbeingusedforthoseareas. 21 discharge.And I don'tbelievethatthat--and I

22 Q. Isn'tit truethatonesourceof copperin 22 couldbe wrong,butI don'tbelievethatthattakes

23 stormwaterrunoffat Sea-Tacisthe runways? 23 intoaccountthetranslatorforleadwhichwouldtell

24 A. That'sa sourcearea. Butwherethatcopper 24 youwhattheactualdissolvedportionof thattotal

25 is originatingfrom,it couldbe a numberof different 25 recoverableleadvalueis.
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1 Q. Isn'tthatanotherfootnoteDD issue? 1 Andit doesn'tsaythatthat-- it'snot

2 A. Yeah,footnoteDD getsinto that. 2 expressedintherethatthenthosevalueswerefurther

3 Q. That'sExhibit137? 3 back-calculatedusingtheconversionfactorfromour

4 A. Uh-huh. 4 standards.It appearsto me as if thiscolumnwas

5 Q. Didn'tyou agreeearlierthatthetotal 5 generatedjustusingthe rawdatathatwas reportedout

6 recoverablevalueis acceptableandusefulunderthe 6 of theAnnualStormwaterMonitoringReportwhichwere

7 criteriawhenseasonalpartitioningdataisnot known? 7 simplythetotalrecoverablevalues.

8 A. Yeah,butagain,it goeswiththewhole 8 Q. Isn'tit truethatthe conversionfactor

9 sentencetherethatyou'redeterminingthatvalue 9 identifiedin footnotesQ and R in WAC 173-201A-040is

I0 throughusingconversionfactorsincorporatedin the i0 a factorthat'sappliedto adjusttheapplicable

II criterionequations.So forlead,there'sa -- when ii numericcriteria,notthesamplevalue?

12 youhavethetotalrecoverablevalueof leadmeasured, 12 A. Youputthetranslatorin frontof thattotal

13 you'rethenputtinga translatorto that,and then 13 recoverablevalue--okay. I don'twanttoget into

14 that'swhatyoucompareto theactualcriterion.Just 14 it. Dowe haveto get intoa technicaldiscussion?

15 lookingat thisagainaftera coupleof years,it looks 15 MR. YOUNG:Youhaveto answerhisquestion.

16 likethatmightnothavebeendonehere. 16 A. I'msorry,I'm--

17 Q. Are youretractingyourpreviousagreement 17 Q. (BYMR. POULIN)Yeah. Inotherwords,you

18 thatfootnoteDD allowsyou to usetotalrecoverable 18 don'tusethe sampledatain determiningwhatthe

19 metalsin theconversionfactor? 19 criteriais underfootnoteQ or R, do you?

20 MR.YOUNG: I object.Itmischaracterizes 20 A. Okay,you'reright,I'mwrong.

21 theprevioustestimony. 21 Q. So thatbasisyou identifiedfordiscrediting

22 A. No. 22 theapparentleadviolationsreportedhereismistaken?
23 MR. YOUNG:Go ahead. 23 A. I'mmistaken.

24 A. No,that'snotwhatI'msaying.WhatI'm 24 Q. Didyoutakethisissueup withthe Port?

25 sayingis if youagainreadthatwholesentence,"When 25 A. Whatissue?

98

1 thisinformationisabsent,thesemetalscriteriashall 1 Q. Theissueof theallegedongoingand

2 be appliedas totalrecoverablevalues,determinedby 2 continuingviolationsof waterqualitystandardsfor

3 back-calculation,usingthe conversionfactors 3 copper,leadand zincas identifiedin thisnoticeof

4 incorporatedin thecriterionequations."Andoneof 4 intentto sue. Did youeversay,Hey,we'vegota

5 the conversionfactorsthatentersintothis,andit 5 problem,we'vegotto get to thebottomof this?

6 appearsthatit wasnotappliedto thiscolumnon total 6 A. Yes,on a numberof occasions.And again,at

7 recoverablelead,the columnmarkedTotalRecoverable 7 thetimethatI wasthe facilitymanagerforthe Port

8 LeadDischarge,isthatitdoesn'tappeartome as 8 or actingas the facilitymanagerof thePort,I was

9 thoughthatconversionfactorwasappliedto those 9 awareof whatwas comingthroughon theirAnnual

I0 totalrecoverableleadvalues, i0 StormwaterMonitoringReports,and I was satisfiedwith

Ii Q. Whydo you saythat? II the stepsthatthePortwastakingto addressandsolve

12 A. Becauseitappearsthat-- 12 thoseproblemsforthese-- especiallyfortwo

13 Q. And letme clarify.You'rereferringto the 13 particularmetals,forcopperandzinc,in those

14 farright-handor sixthcolumnof informationon Page3 14 discharges.

15 of thenoticeof intentto suein Exhibit138? 15 Q. I'mconfused.You saidyoudidn'tknowwhat

16 A. Yes. 16 the sourceof the copperwas.

17 Q. Why do youassertthattheconversionfactor 17 A. No, I don'tthinkI saidI didn'tknowwhat

18 was notcorrectlyappliedingeneratingthosevalues? 18 thesourceof the copperwas. I suspectedthatoneof

19 A. BecauseI'mjustgoingon theinformation 19 thesourcesof copperwasprobablyin the--

20 presented,andthe columnisheadedTR,whichI assume 20 Q. Aircrafttires?

21 is fortotalrecoverable,leaddischarge.And there's 21 A. Aircrafttire.

22 footnoteson thereof 1 and4, 1 beingfrom1999Annual 22 Q. Well,let'slookbrieflyat thepermitfact

23 StormwaterMonitoringReport,AppendixB andAppendix 23 sheet,Exhibit136,on Page27.

24 D; andthenfootnote4,valuesstatedinmicrogramsper 24 A. Whatwasthepageagain?

25 liter. 25 Q. Page26, Imeantto say. Butbeforewe focus
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1 on that,thisfactsheetis as oldas thepermit 1 relatedstormwaterdischarges.

2 itself,isn'tthatright? Inotherwords,the fact 2 Q. Andthisiterativeprocessinvolvespermits

3 sheetcameout in 1998? 3 thatlastforfiveyears. Howmanypermitcyclesdo

4 A. Correct,alongwiththepermit. 4 youanticipateitwilltaketo imposeeffluentlimits

5 Q. And in thediscussionof the Stormwater 5 thataresufficientto achievecompliancewithwater

6 ReceivingEnvironmentMonitoringReport,the factsheet 6 qualitystandards?

7 discussestheJune1997report-- 7 A. Well,I believeourstandardsactuallyallow

8 A. Thatwas requiredby thepreviouspermit. 8 us to puta facilityon a 12-yearcomplianceschedule.

9 Q. Yes,andstatesrightup frontin thesecond 9 I'mhopingthatwe'reableto do it in lesstimethan

I0 sentence,"Thestudyfoundthatconcentrationsof total I0 that.

II recoverablecopperin ambientwatersbothupstreamand ii Q. And that's12 yearsstarringwhen?

12 downstreamof the stormwaterdischargesgenerally 12 A. Thatwouldbe 12 yearsstartingwhenwe put

13 exceededthewaterqualitycriteria." 13 on whatwe knowtobe finalstormwatereffluentlimits.

14 A. Uh-huh. 14 Q. So itcouldbe as muchas !2 yearsfroma

15 Q. Boom,rightthere. So thewaterquality 15 datethathasn'tevenhappenedyet?

16 criteriaforcopperisnotbeingmet inthereceiving 16 A. That'smy understanding,yes.

17 water,andEcologyacknowledgesthatfouryearsago !7 Q. What'syourunderstandingof thelimiton how

18 basedon informationithad fiveyearsago. 18 muchtimeEcologyhas to imposeeffluentlimits?

19 A. Uh-huh,yes. 19 A. Forstormwater?

20 Q. And you'vejuststatedthatyoubelieveone 20 Q. Yes.

21 of thesourcesof copperis aircrafttiresthatwork 21 A. The onlythingthatwe'rerequiredto do for

22 theirwayintothestormwater;isthatright? 22 stormwaterrightnow,at leastfromEPA,theonlything

23 A. Right,as theytakeoffandtouchdownon the 23 we'rerequiredto do forstormwaterrightnowis to put

24 runway. 24 BMPson those. Sowe'reI thinkconsiderablyaheadof

25 Q. And thePorthasproposedto buildanother 25 thegamehereinthatforat leastmovingtowards
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1 runwaywhichwillhavemoreaircraftlandingand 1 puttingwaterqua!ity-basedlimits,throughthe

2 depositingaircrafttirerubberon newimpervious 2 informationthatwe'regathering,we'reat leastmoving

3 surfaceand resultinginadditionalcopper-tainted 3 towardsputtingwaterquality-basedlimitsintoeffect

4 stormwaterrunoff. 4 forthisfacility.

5 A. ButthePorthasalsoproposedto continueto 5 Q. Letme see if I understandyou. Despite

6 putin allnecessarytreatmentmMmssinceit'shighly 6 knownexceedancesof statewaterqualitycriteriafor

7 unlikelythattheycanadequatelycontrolthatsource, 7 copperthatare identifiedin the factsheet,your

8 thatparticularsource,thatis,aircrafttires.But 8 understandingis thatEcologyisunderno obligationto

9 thattheywouldin theirstormwatermanagementplanfor 9 imposeanyeffluentlimitson copperstormwaterrunoff

I0 the facilitymovetoput in thenecessarytreatment i0 andthatrequiringBMPsisgoodenough?

Ii BMPsto controlforthatcopperrunoff,to treatfor II A. No, I'msayingthatEPAsaysit'sgoodenough

12 thatcopperrunoff. 12 to requireBMPs. Ecologyisactuallymovingaheadto

13 Not onlyis it intheirstormwatermanagement 13 say,we thinkit takesmorethanBMPsto trulyaddress

14 plan,butthatis theintentbehindourpermitas well, 14 the impacts,thewaterqualityimpactsof stormwater

15 is I'llgobackto a statementI madeearlier,isthat 15 discharges.That'swhy we'retryingto logicallyand

16 withstormwatertreatmentcontrols,thepermitdrives 16 intelligentlymoveaheadto put stormwatereffluent

17 adaptivemanagementon stormwatertreatment. 17 limits,stormwaterwaterquality-basedeffluentlimits

18 Q. And youthinkthepermitis effectivein 18 intoeffectforthisfacilityas wellas a numberof

19 doingso withoutanyothereffluentlimitson 19 otherindustrialfacilitieswherestormwater'sa

20 non-constructionstormwater? 20 problem.

21 A. The ideaof thepermitis it'san iterative 21 Q. Whathappenedto Ecology'sobligationto set

22 process,and I didn'tsay thatit'seffectiveindoing 22 permitlimitationsandconditionsas necessaryto avoid

23 it withouteffluentlimitsforstormwater.Thispe_it 23 violationsof waterqualitystandardsnow,not 12 years

24 andthensubsequentpermitswillbuildtowardssetting 24 fromnow or 12 yearsfromsomefuturedate?

25 stormwatereffluentlimitsfortheirnon-construction- 25 A. Well,we'refulfillingthatobligationby
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1 puttinginthe typeof requirementsthatmovesus 1 And thetrendthatI'veseen,and I'mgoing

2 towardsthatlevelof compliance.One cannotsimply 2 to putthe caveaton thisthatthisis not anyformal

3 turna switchor say,okay,herearetheeffluent 3 typeof analysisthatI'vedonebutthisis a very

4 limits,makeithappen,andjustby doingthathaveit 4 thumbnailtypeof trendanalysis,thatthe trendtha.

5 be so. I mean,thatis notdealingin reality. 5 haveseenisthatfromthePort'sAnnualStormwater

6 Therealityis is thatyouhavea facility 6 MonitoringReportsisthatovertheyears,thetrend

7 thatdischargeslargeamountsof stormwater,large 7 thatI'mseeingisan improvementin thewaterquality

8 amountsof stormwaterthatarereceivingsome 8 of theirstormwaterdischarges.And again,I wantthat

9 treatment,butwe'refindingthatin somecasesit's 9 understoodthatthere'sa fairnumberof qualifierson

i0 not receivingallthenecessarytreatment.Andso what I0 that.

ii we haveto do,if we'regoingto do anythingat all and II Q. You'vejustsaidthatthemonitoringyou

12 not simplyfoldour tentsup andgo away,isbuilda 12 requirethePortto do tellsyou something,but it

13 systemthatfurtherexpandsour knowledgeofwhatis !3 doesn'ttellyou theinformationnecessaryto determine

14 the characteristicsandwhataretheimpactsof these i4 compliance,isn'tthattrue?

15 stormwaterdischarges,andthenfurther,howwe canput 15 A. Compliancewithwhat?

16 the sortof sourcecontrolchangesintoeffect,howwe 16 Q. Withthe statewaterqualitystandardsfor

17 canmaximizeallourtreatmentBMPsat thisfacility, i7 dissolvedmetals.

18 and thento see ifwe evenneedtogo furtherin 18 A. It helpsus lookat partof thatpicture.

19 developingsomeinnovativebestmanagementpractices 19 And I willgrantyouthatby not havingthe hardness

20 treatmentBMPsto reallysolvethewaterquality 20 dataon thereceivingwatersubmittedalongwiththe

21 problemthatwe'reconfrontedwith. 21 stormwatersamplingthatthey'redoing,thatit leaves
22 MR. POULIN:I'dliketo introducea new 22 thatpictureincomplete.Butnevertheless,it does

23 exhibit,but beforewe do that,let'stakea break. 23 nellus somethingas to whatthecharacteristicsof

24 (Recesstaken.) 24 thatstormwaterareand throughthereportingthatthey

25 Q. (BYMR. POULIN)Let'sgo backon therecord, 25 do in theirAnnualStormwaterMonitoringReports,we

106

1 it's2:35. 1 cantel!if thingsare gettingbetteror thingsare

2 Mr. Fitzpatrick,you'vetestifiedthatyou 2 gettingworse. Now,there'sa lotmorethatwe needto

3 weresatisfiedthatthe sourcecontroleffortsand 3 learn.

4 otheractionsthatthePorthastaken--well,you're 4 Q. Beforewe lookat oneof thoseAnnual

5 satisfiedwiththeirapproach. 5 StormwaterMonitoringReports,let'slookat thepermit

6 I'dliketo ask,if youdon'tknowwhether 6 requirementthatrequiresthe Portto generatean

7 thePort'sdischargesor theconditionsinthe 7 innuaiStormwaterMonitoringReport. Itappearstome

8 receivingwaterscomplywithwaterqualitystandards 8 thatthat'saddressedin PermitconditionS2.E. Please

9 andyou'renotpresentlyrequiringthesamplingand 9 tellme ifyouagree. Thatwouldbe Page17 of 52 in

I0 monitoringnecessaryto determinesuchcompliance,how i0 Exhibit3.

Ii canyou knowwhetherthingsaregettingbetteror will II A. Yes,I'dagree.

12 getbetter? 12 Q. Letme askyourunderstandingas the former

13 A. I thinkpartof yourquestion,whichwas a 13 permitmanagerandcurrentsectionheadforwater

14 multi-partquestion,you saidthatwe don'trequire 14 quality,underthefirstsentenceof PermitCondition

15 monitoringto determineif thingsaregettingbetter, 15 s2.m,is the Portsupposedto reporta summaryof the

16 and I woulddisagreewiththat. We do require 16 resultsofbothconstructionandnon-construction

17 monitoring. 17 stormwater?

18 Q. My questionis intendedto referto thekinds 18 A. (Witnessreadingdocument).Are youtalking

19 of monitoringwe discussedearlier,monitoringof 19 intheAnnualStormwaterMonitoringSummaryReport?

20 hardness,monitoringof instreamquality. 20 Q. Yes.

21 A. Well,the typesofmonitoringwe do require 21 A. Whatthey'resupposedto reportthereis

22 doestellus somethingaboutthecharacteristicsof 22 monitoringthatwasdoneunderS2.Bwhichis-- S2.D

23 theirstormwaterdischarges,andwe can tel!fromthat 23 monitoringrequirementsfornon-construction

24 monitoringwhetherthatwaterqualityis gettingbetter 24 stormwater,or S3.E--and it needsto includeI

25 or if it'sgettingworse. 25 believes3.m.
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1 Q. And isn'tittruethatPermitConditionS3.E 1 indicatingthatthisreportwouldhavebeensubmitted

2 requirestherecordingofresultsforeachmeasurement 2 onOctoberi,19997

3 or sampletaken,a requirementthatembracesboth 3 A. TeaL,it hastobe submittedby Octoberint.

4 constructionandnon-constructionstormwater? 4 That'sprobablywhyit'sdatedSeptember'99.

5 A. Well,S3.Eappliesto allsamplestakenby 5 Q. Thatwasrightaboutthetimewhenyoutook

6 thePort,yeah. 6 overas thepermitmanager?

7 Q. Sothenshouldn'ttheirAnnualStormwater 7 A. Justrightaboutthen,yeah.

8 MonitoringSummaryincludea summaryofallstormwater 8 Q. At theoutset,wouldyouagreethatthis

9 samplestaken,notjustthenon-construction? 9 AnnualStormwaterSummaryReportonlys_arizes

i0 A. I wouldtakeit thatthey,atleastin that i0 non-constructionstormwatersampling?

11 summary,be providingeverythingthat'sincludedthere ii A. No,I don'tthinkI'dagreewiththat,

12 underS3.E. 12 becausetheyhaveanothersectioninhere,4.7,Other

13 Q. Wouldyouagreethatthatincludes 13 Results,whichincludesWET samples,non-representative

14 constructionstormwatersamples? 14 composites,fieldqualitycontrolsamples,andthen

15 A. Yeah,I'dagree.Yes,I'dagree. 15 alsothere'sa sectionon outfallconstructions.

16 Q. Sotheannualsummaryreportgeneratedto 16 So withouthavingopportunitytoreviewthis

17 satisfyPermitConditionS2.Eshouldincludeall 17 againindetail,youknow,I wouldn'tknowwhetheri

18 stormwatersamplingwhetherconstructionor 18 couldagreeordisagreewithyouastowhetheror not

19 non-construction? 19 there'sresultsfromconstructionactivityincludedin

20 A. NowthatI readthisoveragain,I wouldhave 20 here.

21 to-- (Witnessreadingdocument.)TeaL,becauseit 21 Q. Lookingbrieflyat Pages29,30,31,do you

22 says"stor_watermonitoringconductedpursuantto 22 seeanyindicationthattheseotherresultsinclude

23 SpecialConditionS2.Bor S3.E,"andS3.Edoesapplyto 23 samplingof constructiondischarges?

24 allmeasurementstaken.So I wouldthinkthatwould 24 A. (Witnessreviewingdocument].Well,just

25 includestormwatermonitoringdoneat construction 25 withmy quickreviewof thosepagesthatyoupointout

ii0 112

1 sitesaswell. 1 tome, I don'tseeunderthatSection4.7,whichis

2 Q. Now,whathappenstothesereportswhen 2 entitledOtherResults,anythingreferringto samples

3 they'resubmitted?Firstoff,whoaretheysubmitted 3 fromconstruction-relatedstormwater.

4 to? 4 Q. Let'sturnto Page29wherethere'sa

5 A. They'resubmittedtothepermitmanagerfor 5 discussionofWETtesting,wholeeffluenttoxicity.

6 review,andI believetheyalsocopy-- theseAnnual 6 A. Okay.

7 StormwaterMonitoringReports,theyputa copyofthose 7 Q. Itsaysin thesecondparagraphthereunder

8 intotheBurienPublicLibraryforeaseofpublic 8 4.7.1that"WETtestingbioassaysusedthetworequired

9 access. 9 aquatictestspecies:Daphniapulex....well,

I0 Q. Isthisthekindof reportthatEcologyhas I0 paraphrasing,a waterflea,andthe fatheadminnow.

ii to approveor signoffon? Ii Who orwhatrequirestheuseofthosetwo

12 A. No,there'sno approvalrequiredon this 12 species,do youknow?

13 report. 13 A. I thinkyou'dhavetoturnbackto theNPDES

14 (DepositionExhibitNo.139wasmarkedfor 14 permitandthewholeeffluenttoxicitytesting,SI0.

15 identification.) 15 Q. Yes.

16 Q. (BYMR. POULIN)Exhibit139isa copyof the 16 A. Andit saysthere--

17 AnnualStormwaterMonitoringReportforSeattle-Tacoma 17 Q. I seehere,Page35apparentlyanswersthe

18 InternationalAirportfortheperiodJulyi,1998 18 questionson provision-- seemsto kindof revertfrom

19 throughJune30,1999,hasa dateof September1999on 19 SI0to $9.

20 it. 20 A. That'sa typoin there.

21 Haveyoupreviouslyreviewedthis1999Annual 2! Q. Appearstobe a paginationerror--

22 StormwaterMonitoringReport? 22 A. TeaL.

23 A. I believeI reviewedit soonafterI camein. 23 Q. --ofsomesort.

24 Thatwouldbe over,whatis itnow,twoyearsago. 24 A. TeaL,it'sa headingerror.Itshould

25 Q. Am I correcttoreadPage6 of thepermitas 25 actuallyreadSI0,AcuteToxicity- Stormwater
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1 (Continued).Butyou lookunderthere,it says,"Acute 1 MR.REAVIS: Didthatlastquestionsay"as

2 toxicitytestsshallbe conductedwiththe following 2 of theyear2000"?

3 speciesandprotocols,"so. 3 A. Actually,thisis moreof theyear2001,

4 Q. The reasonI ask,in yesterday'sdeposition, 4 wouldn'titbe?

5 theKingCountywaterqualityspecialiststatedthat 5 Q. (BYMR. POULIN)Well,my referenceis to the

6 shethoughtitsomewhatcuriousthatthe fatheadminnow 6 tworeportsmentionedin theparentheticalPOS 2000b

7 was usedratherthana salmonid.Doyou knowwhythat 7 and TobiasonandLogan2000.

8 fatheadminnowwas selected? 8 Do you knowif eitherof thosereportswas

9 A. I don't,I don't. 9 previouslysubmittedto the Department?

i0 Q. Now,in thisreport,backto Page29 in the i0 A. I don'tknow. The references-- I don'tknow

ii 1999report,it states,"ResultsfromoutfallSDNI ii becauseit'sunclearto me whatthesereferencesaxe.

12 exhibitedtoxicitythatappearsto be attributableto 12 If I hada betterideaof whatthereferencesare,I

13 metalsleachingfromuncoatedgalvanizedmetal !3 mightbe ableto tellyou.

14 rooftops.The Portis currentlyverifyingthe source 14 Q. Now,thediscussionin thenextthree

15 of toxicityso thatthisproblemcanbe rectifiedina 15 paragraphsrefersina coupleofplacesto the

16 timelymanner." 16 apparentlyhighcostsof reroofingor painting,

17 Now,isn'tittruethatSDNIis a codethat 17 paraphrasing.

18 designatesa knownoutfallwitha knowndrainagebasin? 18 A. CouldI haveit established,thisis the

19 A. Yes. I believeit refersto stormwater 19 firsttimeI'veseenthisreport.Thisreportwas

20 outfall,northstormwater-- or drainagebasinon the 20 submittedto Ecologyin September2001. At thattimeI

21 northpartof theairport. 21 was no longerthe facilitymanagerforthePortof

22 Q. Andthisreportis overtwoyearsold,isn't 22 Seattle,so you'recatchingme at a coldstarthere.

23 thatright? 23 Q. ThequestionI wantedto ask is,giventhe

24 A. Yes. 24 discussionhereof thecosteffectivenessof various

25 Q. Let'sintroduceor takea lookat a 25 options,I wantedto haveyou explainyour
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1 previouslyintroducedexhibitthat'sExhibitNo. 6. 1 understandingof theextentto whichcostis a factor

2 I haven'tgivenyou a copyyet. If youlookto Page 2 whenEcologydecideswhatproposalsareacceptableto

3 37-- backthatup. Ifyou lookto thebottomof Page 3 addressknownpollutionproblems.

4 36 inthis2001AnnualStormwaterMonitoringReport 4 A. Well,our standardunderRCW 9048is all

5 fromSea-Tat,thediscussiontwoyearslatexstates 5 knownavailableand reasonabletreatment.And

6 that,"Zincassociatedwithrunofffromgalvanized.... 6 "reasonable"doesconsidercost,it doesfactorin.

7 A. I'm sorry.I'mjusttryingto establishthe 7 Q. And couldyoupleaseexplaintome how

8 timeshere. Okay,go ahead. 8 thatAKART,thatso-calledAKARTof standardapplies,

9 Q. Yeah,theExhibit139 isthe 1999reportand 9 how it'sused?

I0 Exhibit6 is thesimilarreporttwoyearslater, i0 A. Well,thiswouldbe somethingthatis doneby

ii September2001,whichstateson Page36,"Zinc ii the facilitymanager,thatthe facilitymanagerwould

12 associatedwithrunofffromgalvanizedroofing 12 do whatwe callanAKARTanalysis.And theywouldlook

13 materialsappearsto affectonlyoutfallSDNI. Unlike 13 at theavailable-- you know,the literaturethat's

14 SDE4,whereseveralmetal-roofedcargobuildingsmake 14 availableoutthereto seewhattypeof remedieshave

15 up a fewpercentof the totalimperviousareainthe 15 beenbroughtto bearin thepastforthesetypesof

16 subbasin,threesimilarcargobuildingscomprisenearly 16 pollutioncontrolissues.

17 30 percentof thetotalimperviousareadrainedby SDNI 17 And,forexample,if theywereto find

18 (atthe samplingstation)."And skippinga sentence 18 througha reviewof theliteraturethatreroofingor

19 thenstates,"Source-tracingindicatedthattheSDNI 19 recoatingthe rooftopisa generallyacceptedpractice,

20 toxicitywasattributableto zinc." 20 theywouldmostlikelyrequirethePortto put that

21 So it soundslikethesourceof thatzinc 21 remedyinplace,unlessthe Portcoulddemonstratethat

22 problemhasbeenidentifiedas of lastSeptemberor as 22 theiralternativehereof puttinga treatmentmedia

23 of thedateof theyear2000reportsidentifiedthere, 23 placeeffectsthe samelevelof control.

24 wouldyouagree? 24 Q. Let'slookat this1999annualreports

25 A. Correct. 25 discussionof themetalsin stormwater.If you lookat
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I the discussionbeginningon Page22,firstparagraph I A. I'mnotsureI understandyourquestion.

2 statesthat,"Alldatareportedbeloware fortotal 2 Q. Well,thisSectionS2.Gthatyou've

3 recoverablemetals."And thefirstsentenceof the 3 identifiedseemsto suggestthatthereare several

4 secondparagraphexplainsthat"TheWashingtonwater 4 sourcesof standardsthatcouldbe used. I'mwondering

5 qualitystandardsforcopper,leadand zincarebased 5 if youknowwhichone isused. Is it theCFR

6 on thedissolvedfractionof themetal." 6 guidelines,is it theAPHAguidelines,is itsomething

7 A. Yes. 7 else?

8 O. Now, isn't it true that the same laboratories 8 A. I don't knowand I wouldn't want to guess.

9 thatevaluatesamplesto determinetotalrecoverable 9 I'dhaveto go backandaskthe currentfacility

i0 metalscoulddeterminethedissolvedfraction? i0 managerto researchthat. Inmostcases,though,

II A. Yes. Inmostcases,yes. ii peopleare followingthesamplingandanalytical

12 Q. And allthatwouldrequirewouldbea change 12 methodsprescribedin standardmethods.

13 in theirinstructionsto do so? 13 Q. We talkedaboutwholeeffluenttoxicity

14 A. Well,itwouldrequirea changeintheway i4 testing.IsthatsomethingthatthePortis required

15 the samplingis done. 15 to do on an annualbasisunderthispermit?

16 Q. Howso? !6 A. Well,there'sbothacuteandchronicwhole

17 A. Becausein testingfordissolvedmetals,you 17 effluenttoxicitytestingthattheydobothon their

18 haveto filterthesampleto do a testfordissolved 18 industrialwastewaterdischargeandon theirstormwater

19 metals.You'refilteringthroughonlythedissolved 19 discharges.Andif you're-- isyourquestion

20 speciesof themetal. 20 referringto stormwater?

21 Q. Wouldthatinvolvea changein thewaythe 21 Q. Yes,withreferenceto stormwater.

22 sampleis takenor a changeintheway thesampleis 22 A. Withreferenceto stormwater,in thispermit

23 processed? 23 theywererequiredto do theeffluentcharacterization

24 A. It'sa changein thewaythesample'staken. 24 foracutetoxicity.And I believeforthispermitthat

25 At leastthat'smy understanding.The sampling 25 effluentcharacterizationwasrequiredoncebasedon
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1 procedurefordissolvedmetalsisdifferentfromthe i twoacutetoxicitytests. And it wastoxicitytests

2 samplingproceduresfortotalrecoverable. 2 doneon compositestormwatersamplesfromoutfalls002,

3 Q. If I remembercorrectly,youwereuncertain 3 005,006,and011.

4 earlieras to wherethepermitdictatestherequired 4 Q. Now,I notethosefouroutfallsdo not

5 proceduresforsampling;isthatright?Or do youknow 5 include-- do notappearto includeSDNI,the outfall

6 wheretheyare specified? 6 withthe zincproblem;is thatright?

7 A. I thinkthey'respecifiedin themonitoring 7 A. I wouldn'tknowwhethersubbasinSDNIis

8 portionof thepermit.In $2,there'sSamplingand 8 tributaryto thoseoutfalls.

9 AnalyticalProcedures. 9 Q. If you'lllookto page-- forexample,if

i0 Q. That'son Page18? i0 you'lllookto Page119of Exhibit139,it'sa

II A. Page18,right. Ifyou lookat thesecond ii spreadsheetverynearto the endof theexhibit,you

12 paragraphthere,"Samplingandanalyticalmethodsused 12 willsee thatin thelastfullcolumnto therightof

13 tomeetthewaterandwastewatermonitoring 13 thisspreadsheet,whichis identifiedas SDE4Source

14 requirementsspecifiedin thispermitshallconformto 14 Tracingin MultipleUpstreamManholes,the Portis

15 thelatestrevisionof theGuidelinesEstablishingTest 15 actuallyreportingherehardnessdata.

16 ProceduresfortheAnalysisof Pollutantscontainedin 16 A. Yes.

17 the40 CFRPart136." 17 Q. And if youturnto thepagebackto SDE4--

18 Q. Do you knowwhether-- to finishthat 18 I'msorry,ifyou turnthepagebackto theprevious

19 sentence,it says,"orto thelatestversionof 19 page,118,you'llseethattheretowardsthe center

20 StandardMethodsforExaminationof Waterand 20 there'ssomehardnessinformationreportedin the

21 Wastewater,"skippinga bit,"unlessotherwise 21 columnto the leftof PH.

22 specifiedin thispermitorapprovedinwritingby the 22 A. Yes.

23 Department." 23 Q. Turningto, forexample,Pages113,115,114

24 Do you knowwhichproceduresare approvedat 24 as you like,youwillseethesespreadsheets,which

25 present? 25 towardsthe rightreportsamplingresultsforcopper,
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1 leadsand zincdo notincludehardness,incontrast 1 A. Whatpagesareyoureferringto?

2 withthatfirstpagewe lookedat,119,whichincludes 2 Q. Well,as an example,I wouldreferyouto

3 hardnessdatabutno resultsforcopper,leadandzinc. 3 Page14of the1999reportthat'sExhibit139.

4 Inthatrespect119isthesameas 1!8. 4 A. Page14?

5 I'dliketo knowifyou'reawarethat 5 Q. Yes.

6 followingCitizensAgainstSea-TacExpansion'suseof 6 A. Well,to makethecomparisonbetweenthe

7 the1999AnnualStormwaterMonitoringReport,Exhibit 7 waterqualityof theirstormwaterrunoffto thatfrom

8 139,to correlatecopper,leadandzincdatawiththe 8 otherstormwaterstudiesI thinkisa comparisonthat

9 hardnessreportedin theannualreport,thePortof 9 theyarewelcometomake. I mean,it'sadvancing

i0 Seattlestoppedincludinghardnessdatainitsannual i0 information,advancingknowledgeof whatyouseein

ii report? ii otherstormwatersources,otherstormwatersourcesfrom
12 A. I'mnotawareof that. i2 Cityof Bellevueinthiscase,fromstudiesdoneby

13 Q. Inyourunderstandingofthepermit 13 MetrointheSeattlearea,andthenalsowhat'scome

14 requirementsthatobligatethePorttogeneratean 14 outof nationalstudieslikeunderthecolumnof NURP.

15 annualreportsummarizingtheresultsof itsstormwa<er 15 Q. Well,perhapsthesequestionsshouldbe

16 samplingincluding,asstatedinPermitConditionS3.E, 16 directedto thePortandperhapstheywillbe,but

17 theresultsof allanalyses,areyouawareofany 17 lookingatTable4, thattabledoesn'teveninclude

18 authoritythatwouldallowthePortto withhold !8 Sea-Tac'sdischarges,doesit?

19 hardnessdatafromtheannualreport? 19 A. No.

20 A. Theycouldnotwithholdhardnessdatafrom 20 Q. Doesn'tthiscompareeverybodybut Sea-Tac?

21 that. If theyweredoingthesampling,if theywere 21 A. That'scorrect.I'mtakingit forwhat

22 takingthesamplesforhardness,it'smy understanding 22 they'recallingit,stormwaterqualitycomparators.

23 thattheywouldhaveto includeitas partoftheir 23 And I takeitas it wasauthoredis,here'ssome

24 annualreport. 24 informationforEcologyto consideronwhatother

25 Q. So ifwe assumethatthePortis complying 25 stormwaterstudieshaveshown.I guesswhatI'msaying
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1 withitsobligations,doesitsfailureto reportany 1 is i'mtakingitat itsfacevalue.I'mnottryingto

2 hardnessdatasuggestthatit hasstoppedmonitoringor 2 readanythingintoit,any intentintoit.

3 samplinghardnessdata? 3 Q. Whatdo youmakeof thisfootnote(f)on

4 A. If they'recomplyingwiththeirobligations, 4 Table4?

5 ifthey'remeetingtheobligationsof theirNPDES 5 A. Whatpageagain,please?

6 permit,I woulddrawtheconclusionthattheyhave 6 Q. Thisis Page14,Table4. Indiscussingthe

7 stoppedtakinghardnesssamplesandrunninganalysis 7 Washingtonstatestandardandthefarright-hand
8 forhardness. 8 column,thetableactuallygeneratesa statestandard

9 Q. Andwouldyouagreethatthey'reableto do 9 forcopper,leadandzincbutattachesa footnote(f)

I0 sowithoutviolatingthepermitbecausethepermitdoes I0 whichsays,"Totalrecoverablemetals.Washington

ii notrequirethemto sampleor reporthardness? ii stateacutestandardsexpressedas totalrecoverable,

12 A. Thepermitdoesnotrequirethemtosampleor 12 calculatedat28microgramsperliterof hardnessusing

13 reporthardness. 13 Ecology's'TSDCALC6.XLW'spreadsheet."

14 MR.POULIN:It's3:32. I'dliketotakea 14 A. Uh-huh.

15 briefbreak,ifwe could. 15 Q. DoesEcologyhavea programthatidentifies

16 (Recesstaken.) 16 theapplicablewaterqualitystandardat different

17 Q. (BYMR. POULIN)It's3:37. 17 hardnessvalues?

18 Beforewemoveon fromtheAnnualStormwater 18 A. Yes. And I believeatthe timethattheydid

19 MonitoringReport,thePort'sdiscussionofmetals 19 thisreportin 1999,theversionof thatprogramwasa

20 focusesheavilyon comparisonsof thewaterqualityin 20 TSDCALC6.XLWspreadsheet.

21 thePort'sdischargesfromSea-TacAirportwithother 21 Q. Now,itjuststrikesme as oddwhenthePort

22 placesratherthancomparingitsownwaterqualitywith 22 hasa demonstratedabilityto createa nicesummary

23 statewaterqualitystandards. 23 tableincludingeasy-to-compareinformationand

24 Isthatapproachacceptableto the 24 juxtaposesthatwiththeWashingtonstatestandard,

25 Department? 25 theyomittherelevantinformationfromSea-Tacfrom
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l thattable,andany effortto derivethatinformation 1 312samplesinthe pastsixyears,themediancopper

2 fromthisreportrequiresa greatdealofscratching 2 valueforalloutfallssampledis,"paraphrasing,b!ah,

3 anddiggingthroughthetextof thediscussionin all 3 blah,blah.

4 mannerof differentpartsof the report. 4 Now,they'retakinga compositeof samples

5 MR. YOUNG: I objectto thefom of the 5 fromoversixyears,butmorethanthat,they're

6 question.It'snotevena question. 6 conglomeratingalloutfallssampled,someof whichmay

7 Q. (BYMR. POULIN)That'snotveryhelpful,is 7 nothaveanycopperat all. Where'sthe discussion

8 it? 8 thatfocuseson theplaceswherecopperisactuallya

9 A. I don'tknowwhatI'mbeingasked,Rich. 9 problem?

I0 Q. Well,youstatedearlierthatyou're i0 A. I don'tknowwherethatis in thisparticular

ii satisfiedthatwhatthe Port'sdoingismakingthings Ii report.As I toldyoubefore,I havenot had

12 better.And lookingat thesereports,I haveto ask, 12 opportunityto reviewthe2001report.Is thattheone

13 howcan youpossiblyknow? Howcanyoueasilycompare 13 thatyou'requotingfrom? Whichreportarewe on?

14 what'sbeingpackagedin thisformatwiththeprevious !4 Q. Thatmostrecentquotewas indeedfromthe

15 year'sreport? 15 2001report.

16 A. Well,again,I'llgo backto whati 16 A. Exhibit6,okay.

17 previouslysaid. As yougo yearto yearand lookat 17 Q. The nextthingtheysaythere,and thisvery

18 theactualqualityof thestormwatereffluent,it'smy 18 closelytracksthediscussioninthe 1999annualreport

19 evaluation,and againwiththequalifierthatI haven't 19 on Page23 --

20 donea formalanalysison this,butmy thumbnailsketch 20 A. Are we on Page23 of the 2001report?

21 evaluationis thatthereisa trendof improving 21 Q. Let'slookat Page23 of the 1999report.

22 stormwaterqualityat theoutfallsthatthey're 22 A. Okay.

23 monitoring. 23 Q. Theretheydiscuss225 samplesin thepast

24 And I'llgo furtherand saythatI believea 24 fiveyears,but inthe nextsentenceinboth,they

25 reasonforthatimprovementarethe sourcecontrol 25 discussairfieldandlandsideoutfalldatain thiscase
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1 effortsgoingonby Portof Seattlestaffat the 1 aresimilar.

2 airport.And I believethey'vedonea verycredible 2 Well,perhapswe shouldmoveon. We haven't

3 job atwhentheyfoundthattheywerehavingfecal 3 talkedaboutfecalcoliform.Isn'tit truethatfecal

4 coliformproblemsin oneparticularsubdrainage,of 4 coliformhasbeena problemareaforsomeof the Port's

5 trackingdownthesourceof thatfecalcoliformto a 5 discharges?

6 Dumpsterthatwas beingimproperlymanaged,andputting 6 A. Yes. On occasion,yes.

7 controlson that. 7 Q. And isn'tit truethatsomeof the Port's

8 AnotherinstanceI recallisthey'vefound-- 8 dischargeshaveviolatedthewaterqualitycriteriafor

9 andthisrefersto fecalcoliformagain-- wherewaste 9 fecalcoliform?

i0 fromthe aircraft,wherethatwasbeingmanagedor i0 A. Yes.

ii disposedofdidn'thavetightenoughstormwater ii Q. Isn'titalsotruethatthe receivingwaters,

12 controlson that,theygoton topof that. 12 oneof the receivingwatersis on the 303Dlist--

13 Inthe caseof deicingcontrols,they'vein 13 A. Yes.

14 my opinionsuccessfullytrackeddownwherethereal 14 Q. -- forfecalcoliform?

iS problemsubdrainagesare foraircraftdeicingrunoff. 15 A. Yes. I believethat'sDesMoiresCreek.

16 Andthey'retakingsteps,in somecasesI believe 16 Q. DoesEcologyhaveany evidencethattheBMPs

17 they'vealreadycompleted,inoneparticularcaseof 17 the Porthasproposedto addressstormwaterrunoffare

18 reroutingthoseproblemdrainagesintothe industrial 18 effectiveto reduceconcentrationsof dissolvedmetals?

!9 wastewatersystem. 19 A. Thereis someevidenceto supportthatfor

20 So I guessperhapsI chooseto lookonthese 20 someofthe treatmentBMPsthatthe Porthasproposed,

21 reportsas the glassbeinghalffullratherthanhalf 21 forexample,compostmediafiltersand othertypesof

22 empty. 22 filtermediatreatmentBMPs,thatthereis treatment

23 Q. We'vetalkedconsiderablyaboutcoppertoday, 23 for-- thattheycansuccessfullytreatand remove

24 but lookingat the discussionof copperhere,the first 24 dissolvedmetals.

25 thingEheysayon Page33 of Exhibit6 is, "Overall,in 25 Q. Do youknowwhatthe relativedegreeof that
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1 successis,whatportionof dissolvedmetalsyoumight i vaults.

2 expectto be removed? 2 Q. How longdoesconcretehaveto curebefore

3 A. I can'trecallwhatthe specificsof 3 thepH issueisno longera problem?

4 performanceof thesetreatmentsare otherthanthatin 4 A. I do not know. That'ssomethingthat's-- a_

5 thesuiteof differenttreatmentBMPsthatthePortis 5 yoursourcefromKingCountytellsyou,it'ssomething

6 consideringor hasintoeffect,thattheydo have-- 6 they'verecentlybecomeawareof. Likea lot of stuff

7 someof thosetreatmentBMPsdo havethecapabilityof 7 in stormwater,there'salwayssomenewproblempopping

8 treatingfordissolvedmetals,andfurther,thatthey 8 up.

9 alsohavetheabilityto treatforparticulates,metals 9 Q. DoesEcologyknowinstitutionallyor is itan

i0 in theparticulateform. i0 unresolvedissue?

II Q. Duringyourtermas theactingpermitor i! A. I don'tknow,whenyousaydoesEcologyknow

12 facilitymanagerforthemmmmspermitat Sea-Tac 12 institutionally.

13 InternationalAirport,did youtakeany enforcement 13 Q. Whenyousay youdon'tknow,do youmeanyou

14 actionsagainstthe Portof Seattle? 14 personallydon'tknow,or are thereotherpeoplein

15 A. I don'tknowif it wasduringmy termas the 15 Ecologythatprobablydo,or do you thinkno one knows?

16 facilitymanageror whetherI was the-- inmy capacity 16 A. WhatI'mawareof isthatour stormwater

17 as a unitsupervisor,but I do recalla coupleof 17 inspector,Ronmevitt,throughthe courseof hisduties

18 occasionswhenwe tookenforcementactionsagainstthe 18 becameawareof thisas recentlyas -- I'mtalking

19 Portof Seattle;one fortheirconstructionoperations 19 aboutinMarchof 2001. Andhe isworkingvery

20 at thenorthemployeesparkinglot,andthe otherfor 20 diligently,as a numberofpeoplein Ecologydo,to

21 theiroperationof a cementbatchplant. 21 raiseattentionon thismatter,thatthisis a water

22 Q. Haveyoueverimposeda fineon thePort? 22 qualityconcern.
23 A. Yes. 23 But again,thispointsoutthateveryoneis

24 Q. Forviolations? 24 in thelearningprocesson stormwater.Anyonethat

25 A. On two occasionsthatI canrecall. 25 saysthattheyknoweverythingthereis to knowabout
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1 Q. Do yourecalltheviolationand/orthe 1 stormwateris deadwrongor a fool.

2 amount? 2 Q. I wanttobrieflyaddressthe recentpermit

3 A. I thinkfor theviolationat thecementbatch 3 modificationrelatingto construction-related

4 plant,I believethatwasa 6- or $8,000fine,andI 4 stormwaterdischargesin theWalkerCreekandGilliam

5 thinkforthenorthemployeesparkinglotviolations, 5 Creekbasins. I believeyouagreedearlierthatthe

6 thatwas somewherebetween16-and$20,000.I'msorry, 6 provisionsof --

7 I'dhaveto go backand actuallyreviewthe enforcement 7 A. Can I takea quickheadbreak?

8 fines. 8 MR. POULIN:Sure,yes.

9 Q. Yourmentionof concreteremindsme thatthe 9 (Recesstaken.)

i0 KingCountywaterqualityspecialistnotedthatKing I0 MR. POULIN:Perhapswe shoulddiscuss

II Countyhas recentlybecomeawareofpH problemsthat Ii timing.I'mhappyto continuetodayas lateas you all

12 can resultfromimpropercuringof stormwatervaults. 12 wouldlike. I'm fairlyconvincedthatunlessyou're

13 Areyou awareof thatissue? 13 interestedin goingquitelate,I'mnot goingtomake

14 A. Yes. Actually,we'reworkingalongwithKing 14 itthroughallthesubjectmatterthatI have. But

15 Countyon thatproblem.Itwasone of ourwater 15 again,I'mhappytopresson.

16 qualityinspectorswho firstbroughtthattoa number 16 MR.YOUNG: I'minclinedto saythatat 5 the

17 of people'sattention,RonDevitt,D-e-v-i-t-t. 17 depositionas faras we'reconcernedis concluded.And

18 Q. Thecomprehensivestormwatermanagementplan 18 ifyouwantto addmoretime,you'llhaveto askthe

19 associatedwiththethirdrunwayandmasterplanupdate 19 Boardformoretime.

20 projectsproposesthe constructionof a numberof new 20 MR. POULIN:Well,I believeunderthe civil

21 stormwaterdetentionvaults;is thatright? 21 rules,thedepositionis open-endeduntilitspurposes

22 A. Uh-huh. 22 havebeensatisfied.And yourobligationwillbe t

23 Q. Willtheybe concretevaults? 23 moveforprotectiveorderif youbelievethatsomatic_

24 A. SomeI believewillbe concrete.I believe 24 abouttheconductof thedepositionhasbeen

25 thewet vaultfacilitiesproposedwillbe concrete 25 unacceptableor in conflictwiththerules.
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1 MR. YOUNG: Well,firstof all,youallsaid 1 wasthetimethatyou needed,so thisis whatwe

2 you neededoneday,whichiswhatyouwillhaveat 2 scheduled.

3 5:00. Secondof all,we havea tremendousnumberof 3 MR. POULIN:Well,I guesswe'llhaveto go

4 depositionsthatneedto be conductedin thiscase 4 backto thedepositionnoticeand seewhatit says. i

5 beforethediscoverycutoffin twoweeks,andso I 5 wouldnotethatwithrespectto KellyWhiting,of

6 don'tbelievethatit makessenseto havehimcomeback 6 coursehe'snotrepresentedby the AttorneyGeneral's

7 foranotherday. 7 office,andI wouldnotethathe hasyet tobe cross-

8 I alsowouldnotethatyourclients,theACC, 8 examinedby eitherthe Portor by CitizensAgainst

9 havetakena positionthatit'sunreasonablefortheir 9 Sea-TatExpansion.So I don'tbelievethathis

i0 expertsto comebackfortwodays,so I thinkthatit's i0 depositionhasbeenconcludedor willbe limitedto the

ii unreasonableforyourexpertsto comefortwodays, ii issuesthatyou'vedescribed.

12 it'sunreasonableforourexpertsto comeintwodays, 12 MR. YOUNG:Oh, yes,it'squiteclear,it's

13 particularlywhenyou indicatedyouwouldonlyneedone 13 on therecord.Youcan reviewtherecord.

14 dayin the firstplace. So I'mwillingto go till5 or .4 MR. POULIN:Oh, I understandyou stated

15 5:30or even6:00,but we'renotcomingbackfora 15 that;I was inthe room.

16 secondday. 16 MR.YOUNG: And Rachelagreedto that. She

17 MR. POULIN:Well,I am notpersonallyaware 17 subsequently,in fact,wroteme a lettersayingthat

18 ofthe discussionsinwhichyou sayACC indicatedthat !8 yes,that'swhatwe agreedto, andshehada couple

19 itonlyneededoneday. I'dbe surprisedif they 19 additionalsubjectsshewantedto talkaboutwhichwe

20 closedthedooron goinglonger.It certainlyis not 20 candiscuss.Butthatis whattheagreementwas. Now,

21 whathappenedwiththe Kennydepositionor the Kelly 21 allof thisis justwastingtime.

22 Whitingdeposition,bothof whichhavebeencontinued. 22 MR.POULIN:Sure. Let'snotwaste

23 MR.YOUNG: KellyWhitingis comingback 23 additionaltime.

24 solelyforthepurposeof questioningwithregardsto 24 Q. (BYMR.POULIN)Whenwe spokepreviously

25 his reviewof theDecember2001streamflowplan, 25 earliertoday,I believeyouagreedthatthe
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1 otherwisethatdepositionisconcluded. 1 conditions,PermitCondition$2.C.2.a,wasaddedto the

2 We canconcludeKellyWhitingin oneday,we 2 permitwitha recentmajormodificationand doesnot

3 can concludeRayHellwigin oneday,we cancertainly 3 applyto anyconstruction-relatedstormwaterdischarges

4 concludeKevinFitzpatrickinoneday. TheAnnKenny 4 exceptforthoseintheMillerandSilliamCreek

5 depositionwas carriedoverforanotherdaybecauseAnn 5 drainages;is thatright?

6 Kennyis theauthorof the 401. 6 A. Correct,otherthanthose,in reading$2.2,

7 MR. REAVIS:Letme saythatno one really 7 MonitoringScheduleforConstructionStormwater

8 agreedto thatcontinuance.It wasnotfinished. 8 Dischargesto WalkerCreekandtributariesandGilliam

9 Mr.Stocksaidhewouldliketo do anotherday,but 9 Creekandtributaries.So S2.A(sic),it wouldfollow

i0 therewasno agreementamongcounselto thateffect, I0 appliesto thosewatersheds.

II thatthatwasacceptable. II Q. So in orderto findoutthemonitoring

12 MR. YOUNG:We'renot comingbackforanother 12 requirementsapplicableto allof theotherpreviously

13 day,it'sas simpleof that. 13 authorizedconstruction-relatedstormwaterdischarges,

14 MR. POULIN:Is eitherof youawareofany 14 we wouldlookto $2.C.I;is thatcorrect?

15 agreementthatdepositionswouldnot takemorethanone 15 A. (Witnessreadingdocument). Yes.

16 day? 16 Q. Wouldyouagreethatthe requirementsof

17 MR. YOUNG:You allsaidyou neededoneday. 17 $2.C.Iapplyonlyto thoseconstructionprojects

18 I mean,that'swhatyou saidat thebeginning,and so 18 requiredto havea StormwaterPollutionPreventionPlan

19 we gaveyou a day. 19 underSpecialConditionS13of thepemit?

20 MR. POULIN:My guesswouldbe thatthatwas 20 A. (Witnessreadingdocument).Yes.

21 an estimateof howmuchtimethedepositionwould 21 Q. Turningto ConditionS13on Page39 of the

22 likelytakein a contextwherethequestionwas,should 22 permit,couldyoupleaseexplainyourunderstandingof

23 we schedulethisfora halfa dayor do you thinkit's 23 thisphrase,"fiveor moreacresof totallandarea(or

24 goingto takelonger. 24 otherminimumlandareato be determinedby federal

25 MR. YOUNG:Well,it wasidentifiedthatthis 25 regulation)"?
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I A. Certainly.Thefiveor moreacresis the 1 Ecologyis awareof thatandinterpretsit to reduce

2 currentthresholdfortherequiredgeneralstormwater 2 thisminimumbelowfiveacres.

3 permitforconstructionactivity.Any construction 3 A. Well,ourinterpretation,thereasonwhywe

4 projectwhichdisturbsfiveor moreacresis required 4 createdtheS13conditionwastomakesurethatthis

5 to havecoverageunderthatgeneralpermitif they 5 individualpermitwasin compliancewiththestormwater

6 don'thavecoverageunderan individualpermit. 6 regulations,EPA'sstormwaterregulations,mPA's

7 Andthenfiveormoreacresof totalland 7 stormwaterregulationsrequirea constructionactivity

8 areaorotherminimumlandarea,thatistomakesure 8 permitwhichfollowsthattheyhaveto havesediment

9 --thatwasputin theretoprovidelanguageto keep 9 erosioncontrolplansforprojectsthatdisturbfive

I0 currentwithanynewlypromulgatedfederalregulation I0 acresormore.

ii whichmightdecreasethatfiveormoreacrethreshold, ii We coverthePort'sindustrialactivities

12 Q. Is ityourunderstandingthat,then,five 12 underotherportionsof thispermit,andso ifthere's

13 acresistheapplicableminimumatpresent? 13 constructionactivityoccurringof fiveacresor less

14 A. Fortherequired-- !4 in anareawherethePort'sconductingconstruction

15 Q. Forthispermit. 15 activi<y,thatactivityisbeingmonitored-- or,I'm

16 A. It'stheapplicable-- fortherequirement 16 sorry,thatportionof thefacilityisbeingregulated
17 fortheStormwaterPollutionPreventionPlanfor 17 undertheindustrialactivitiessectionof thispermit.

18 constructionactivities,that'sthethreshold.Any 18 Thatiswhywe calloutcertainoutfallsfor

19 constructionprojectatthePortof Seattlethatwill 19 monitoring,becausethoseareoutfallsthatare

20 disturbfiveormoreacreswouldthentriggerthis 20 characteristicsof portionsof thefacilitywherewe

21 requirementS13. 21 haveindustrialactivitiestakingplaceattheairport.

22 Q. Andwhataboutconstructionprojects 22 Andby "industrialactivities"Imeansubbasinareasof

23 disturbinglessthanfiveacres? 23 theairportwherethere'sfuelingofaircrafttaking

24 A. Ifit'sa projectthatdisturbslessthan 24 placeor deicingofaircrafttakingplaceor where

25 fiveacres,it wouldn'ttriggerthisrequirement. 25 thoseaircraftmaybe --thedeicingaircraftmaybe
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1 Q. And sobecauseof therelatednatureof the ! takingoff.

2 provisions,notonlywouldtherebe no Stormwater 2 Q. Doyouknowif Ecologyintendsto applythe

3 PollutionPreventionPlanunderS13but,likewise,no 3 requirementsofnewConditionS2.C.2to all

4 monitoringat allunder$2.C.I;isthatright? 4 constructionstormwaterdischargesin thenewpermit

5 A. Correct,unlesstheconstructionproject-- i 5 insteadof justtheWalkerandGilliamCreekbasin

6 wouldn'twantto sayno monitoringatallbecausethe 6 projects?

7 constructionprojectmightindeedleadintostormwater 7 A. Areyoureferringon thereissuanceof the

8 drainagesthataremonitoredunderothersectionsof 8 permit?

9 thepermit. 9 Q. Yes.

i0 Q. Isn'tit truethatthepermitdoesnot i0 A. Thatis somethingthatwehavediscussedand

Ii requiremonitoringofdischargesfromconstruction ii areconsideringforthereissuanceof thepermit,yes.

12 projectsthatresultindisturbanceof lessthanfive 12 Q. Do I recallyourstatingearlierthatEd
13 acres? 13 Abbasiwillbe reviewingthePort'sapplicationforthe

14 A. Ifa constructionprojectislessthanfive 14 renewalprogram?

15 acres,itwouldnot-- thisConditionS13wouldnot 15 A. Yes.

16 kickin,correct. 16 Q. Willyoube involvedin thatreviewprocess?

17 Q. Isit yourunderstanding-- I don'tmeanto 17 A. No. md'sthefacilitymanager;I'mtrusting

18 be obtuse;I perhapsshouldexplain.My readingofthe 18 on hisprofessionalcapabilitiesas an environmental

19 federalregulationis thatthefiveacreminimumshould 19 engineerandprofessionalengineertodo that. That's

20 notapplyat Sea-Tacbecausetheconstructionisall 20 hisbaby.

21 relatedto theactivitiesatan industrialsitewhich 21 Q. AnnKennytestifiedinherdepositionthat

22 is subjecttothepermit. 22 the401certificationcanbe changedandcouldbe

23 AndI wantedto findout--I don'thavethe 23 modifiedby futurechangesinthePort'sNPDESpermit

24 citationof thespecificfederalregulationwiththat 24 Do youagreewiththatview?

25 provisionburiedin itsterms,butI wantedto knowif 25 A. Ann istheexperton the401waterquality
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1 certification,and so if shestatedthat,I wouldhave 1 KellyWhiting,Departmentof Ecologyhas contracted

2 todeferto herexpertiseon that. 2 KellyWhitingtoreviewandcommenton theproposal.

3 Q. Haveyoureviewedthewaterquality 3 And I believeJohnDrabekalsowas -o I guessto best

4 componentsin the lowflowplansubmittedby thePort 4 describeit is assistingAnn in understandingthe

5 in supportof the 401certificationrequest? 5 commentsandconcernscomingbackfromKellyWhitingon

6 A. I thinkI may haveglancedat them,but 6 theproposal.

7 that'snot a partof thewaterqualitycertification 7 Q. Justas backgroundon my furtherquestioning,

8 thatI was reallyreviewing. 8 i'dlikeyouto understandthatthisproposalstates

9 MR.POULIN:I'd liketo introducea new 9 that,"Ecologyhasdefinedstandardsforwaterquality

I0 exhibit, i0 relatedto stormwaterrelease,includingperiodsof low

ii (DepositionExhibitNo. 140wasmarkedfor ii flow. Ecologyhasjurisdictiontomonitorand enforce

12 identification.) 12 thesestandardsthroughtheirNationalPollution

13 Q. (BYMR. POULIN)I'dliketo explain,thisis 13 DischargeEliminationSystem(mPmss)Permit.These

14 a portionof themostrecentversionofthe Low !4 standardsinclude"-- ellipses,dot,dot,dot,I'm

15 StreamflowAnalysisandSummerLowFlowImpactOffset 15 adding-- "dissolvedmetals."

16 FacilityProposalsubmittedby thePortinDecemberof 16 It statesfurtherdownthat"thewater

17 2001. In compilingthisexhibit,I includedthetitle 17 qualitystandardsdiscussedin thisreportare those

18 page,the tableofcontents,and twosectionsof 18 listedforClasshA waterbodies,whichare themost

19 VolumeI, thewaterqualitydesignaspectof the 19 stringentstandards.Waterqualitystandardsfor

20 mitigationproposalthat'scapturedinSection3.4,and 20 metalsarebasedon toxicity"--againellipses-- "and

21 alsothemonitoringplanthat'sdescribedin Section5. 21 are listedinWAG 173-201A-040(ToxicSubstances),"the

22 WouldyouagreethattheSummerLowFlow 22 sectionwe'vebeendiscussingformuchof theday.

23 ImpactOffsetFacilityProposalisto capturerainwater 23 It nextstates,"Ecologyhasstartedthe

24 or stormwaterduringtherainyseason,storeit,and 24 processtopotentiallyrevisestatewaterquality

25 subsequentlyreleaseit whenneededformitigation 25 standards."
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1 purposesduringthesummerdryseason? 1 Are youawareof thateffort?

2 A. Iunderstandthatthat'sa proposalto 2 A. Certainlythat'spartof thestate's

3 mitigatefor thebaseflowimpactsfromtheproject, 3 triennialreviewprocess.I readthatstatementas

4 yes. 4 reflectingthatthe state'striennialreviewprocessis

5 Q. So do youunderstandthatthisproposalwill 5 underwayof ourstatewaterqualitystandards.

6 resultindirectdischargesto thecreeks? 6 Q. You'llseeon Page3-8a discussionofmetals

7 MR.REAWIS:Objection;vague. 7 of concernincludingcopper,leadand zinc. The Port

8 Q. (BYMR. POULIN)I'dliketo clarify.Do you 8 explainsthat,"WashingtonStatewaterquality

9 understandthatthisproposalwillresultin direct 9 standardsforthesemetalsarebasedon the dissolved

i0 dischargesof storedstormwaterto thecreeks? i0 fraction,are dependenton thehardnessof thewater,

ii A. I don'tknowthedetailsofhow theywill II and,as withallwaterqualitystandards,are

12 deliverup thatstoredwater.There'sbeen,as faras 12 applicableto thereceivingwaters."

13 I know,a numberof proposalsofhow thatwaterwould 13 A. Yes.

14 be deliveredbackintothestream,and that'sas faras 14 Q. I'd likeyouto joinme in reviewingthe

15 my knowledgegoes. I mean,one oftheproposalsI 15 proposedmonitoringplanforthisfacilityto seeif

16 heardthatwasput forthwas actuallyto reinfiltrate 16 thePortintendsto do the kindofmonitoringthat's

17 someof thatwaterandallowit to enterbackintothe 17 necessaryto determinewhethertheirdischargescanbe

18 streamthroughgroundwaterbaseflow. 18 expectedto resultin violationsof statewaterquality

19 Q. Doyou personallynothaveanyroleinthe 19 criteriain thereceivingwaters.

20 reviewof thisproposal? 20 Ifyou turnto Page5-3,thisproposalstates

21 A. I do nothaveany rolein thereviewof that 21 undertheheading5.1.3.6,Metals,"Sampleswillbe

22 proposal,no. 22 analyzedforcopper,leadandzinc. The sampleswill

23 Q. Do youknowwho does? 23 be obtainedfromdischargepointsin receivingwaters

24 A. The twopeoplethatI'mawareof whoare 24 (approximatelyi00feetdownstreamfromwhere

25 involvedin reviewof theproposal,we'vecontracted 25 dischargesenterthestreams).Themetalssamplingand
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1 analysiswilloccuruponopeningof FlowImpactOffset 1 Q. CouldI askwhereyou'rereadingthat?

2 Facilityoutletsanda minimumof monthlythroughout 2 A. At thetopof 5.1.3,OperationalMonitoring.

3 operationof thefacility." 3 Now,whatI wouldhopewouldbe pointedouttothemb<

4 Itdoesn'tappearthatthe Portintendsto 4 whoeverisprovidingcommentbackto them,andthisis

5 sampleforhardness,doesit? 5 submittedtoEcologyin Decemberof 2001,my hopeis

6 MR.YOUNG:I object.Lackof foundation. 6 thattheywouldpointoutto themtheneedto do

7 Thisisonlya portionof thisdocument.Thiswitness 7 hardnesssampling.

8 hasnot seenthisdocumentbefore,I don'tbelieve, 8 Q. Shouldthatbe a requirement?

9 and-- 9 A. Thisdocument'scurrentlyunderreviewby

i0 MR. POUhIm:A simpleconciseobjectionwill I0 Ecology.

ii be sufficient. !i Q. Shouldn'tthatbe a requirementimposedby

12 MR.YOUNG:I'mmakingmy objection. 12 Ecologyratherthana suggestion?

13 MR.POULIN:You'remakinga speech. 13 A. Inorder--thishasto be approvedby

14 MR.YOUNG:Andhe hasnot--it'sonlya 14 Ecology,andcertainlyitwouldbe a requirementfor

15 partialexhibit.He'sneverseenitbeforeandhe's 15 approvalsof sucha plan,of sucha monitoringplan.

16 testifiedthathe'snotgoingto reviewit. 16 Thisdocumenttomy understandingas to the

17 Q. (BYMR.POULIN)Pleaseanswerthequestion. 17 waythatwe approvemonitoringplans,we onlyapprove

18 A. I can'tanswerthequestionbecauseI don't 18 thosemonitoringplansifthey'remonitoringforall

19 believealltheinformationon howthey'redoing 19 necessaryparameters,andoneof thosenecessary

20 samplinghasbeenpresentedtome. Again,I havenot 20 parameters,as you'vepointedout,ishardness.And

21 seenthisdocumentbefore,andinthelineof my 21 thatappearsto meas if thathasbeenoverlookedhere.

22 duties,Iwillnotbe reviewingthisdocument. 22 Butagain,thisisa documentthatmy understandingof

23 Q. Wouldyouagreethatthere'snoindicationin 23 it,gosh,we justgotthis-- we'recurrentlyreviewing

24 thelanguagewe justlookedat tosuggestthatthePort 24 thisrightnow.

25 intendstomonitorforhardnessinthereceivingwaters 25 Q. Noneof theothermonitoringplansthat
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1 or indischargesfromtheirproposedfacility? i Ecologyhasapprovedhaverequiredmonitoringfor

2 MR.YOUNG:I object.Thedocumentspeaks 2 hardness,havethey?

3 foritself. 3 A. WhatothermonitoringplansEcology's

4 A. Withoutseeingtheentiredocument,I don't 4 approved?I don'tunderstand.

5 knowwhattypeofreceivingwatermonitoringthey'llbe 5 Q. Forinstance,stormwatermonitoringplans,

6 doing. Ifsomewhereinthisdocumentthere'sreceiving 6 SWPPPssubmittedto Ecologypursuantto theNPDES

7 watermonitoringgoingon aspartof thelowflow 7 permit.

8 analysis,I'massumingthatanytypeofreceivingwater 8 A. Ifyou'retalkingaboutthestormwater

9 monitoringthattheywouldbedoingwouldinclude 9 monitoringplansforconstructionactivity,ourmain

i0 analysisforhardness, i0 concernon constructionactivityis turbidity,andwhat

ii Q. (BYMR.POUmIm)I'lldirectyourattention II we'relookingforthereis wherethey'regoingtobe

12 to Page5-2andParagraph5.1.3wheretheproposal 12 monitoringtheirfacilitiesforthoseconstruction

13 statesthat,"ThemonitoringproposalfortheFlow 13 projectsforturbidity.

14 ImpactOffsetFacilityincludesthefollowing 14 Q. Let'sshiftgears.

15 monitoringcomponents:Waterlevelswithinthe 15 Howdidit cometo be thattheKingCounty

16 stormwatervaults,flow,turbidity,DO,temperature, 16 SurfaceWaterDesignManualbasicmenubecamethe

17 andmetals." 17 standardfortheComprehensiveStormwaterManagement

18 A. Right.AndI wouldpointtobeforethat, 18 PlanforthePort'sproposal?

19 "ThePortisproposingtomonitortheoperationof Flow 19 MR.YOUNG:I object.Lackof foundation.

20 ImpactOffsetFacilityto provideassurancethatthe 20 THEWITNESS:Whatam I supposedtodo?

21 facilityisachievingitsperformancegoalsandnot 21 MR.YOUNG:Youcangoaheadandanswer,I'm

22 causinganywaterqualityviolationsin thereceiving 22 sorry.Ifyoucananswer,goaheadandanswer.Ifyc

23 waters.Thiswillbe accomplishedbyperiodic 23 understandhisquestion,youcananswerit.

24 monitoringofboththedischargeandreceivingwaters 24 Q. (BYMR. POULIN)Wouldyouagreethatthe

25 duringtheannualoperation"-- 25 Porthasinvestedconsiderableeffortto demonstrate
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1 thatitsproposalcomplieswiththerequirementsofthe 1 MR. YOUNG:At 6:00.

2 KingCountyStormwaterDesignManual? 2 MR. POULIN:Youpreviouslysaid5.
3 A. Correct.And oneof thereasonsforthatis 3 MR. YOUNG:Well,I saidI was willingrc go

4 the Port'sstatedintentionforitsstormwater 4 to 5:30or even6, and I'mwillingto do that. Bu:at

5 managementplanis thatit wouldmeetnecessary 5 thatpointwe'redone.

6 requirementsof theKingCountyDesignManualas well 6 MR. POULIN:Well,you'rewelcome<o leave,

7 as the-- whatwas at thetimeDepartmentof Ecology's 7 but I reservethe rightto indicatethatI haven':

8 stormwatermanual,I believe,whichis thestormwater 8 finishedmy questioning.And I'mhappyto go un:i!6.

9 manualforPugetSound. 9 (Discussionoffthe record.)

i0 Q. And do you knowwhythatis? I0 (Recesstaken.)

Ii A. Why whatis? ii Q. (BYMR. POULIN)Let'sgo backon. It's

12 Q. I thoughtyousaidthatthatwasthe Port's 12 4:59.

13 statedobjectiveor intention.Doyou knowwhythey 13 mevin,did I understandyouto statethatyou

14 soughttomeetthosestandards? i4 werenot involvedin reviewingthe waterquality

15 A. I wouldhaveto assumethatthePortwas 15 implicationsof thisLowStreamflowAnalysisand Summer

16 intendingto demonstratethatthey'remeetingnotonly 16 LowFlowImpactOffsetFacilityProposal?

17 statestandardsbutapplicablelocalstandards,local 17 A. Correct.

18 standardsthatthesurroundingcommunitiesto thePort 18 Q. Couldyou refreshmy memoryasto who you

19 are subjectto. 19 saidwas in chargeof reviewingthewaterquality

20 Q. Aren'tthemostrelevantstandardsfor 20 impactsof thislow flowplanand facility?

21 Section401certificationpurposesthestatewater 21 A. i believethatthisis beingreviewedby John

22 qualitystandards? 22 mrabekand itmay alsobe underreviewby Ed Abbasi.

23 A. There'sthe statewaterqualitystandards, 23 Q. Andhowwilltheir--

24 but youalsohavethedesignrequirementsthatare-- 24 A. Letme alsostatethatbecausethisis an

25 wereinthe PugetSoundStormwaterManualandin King 25 analysison thislowflowimpactoffsetfacility
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1 County'sStormwaterDesignManual. 1 requiredby thewaterqualitycertification,I believe

2 Q. Compliancewiththosemanualsdoesnotassure 2 thatAnnKennywouldbe inthatreviewloopas well.

3 compliancewithstatewaterqualitystandards,doesit? 3 Q. Can youpleaseturnto Exhibit1 whichI

4 A. Compliancewiththosemanuals--well,I 4 handedoutearlier,and tellme, if youcan,wherethe

5 don'tbelievethatKingCountymakesthe-- or 5 provisionpertainingto thisreportandEcology's

6 Departmentof Ecology,forthatmatter,hasevermade 6 reviewand approvalauthorityis?

7 thetypeof categoricalstatementthatyoucomplywith 7 A. (Witnessreviewingdocument).

8 thesemanualsandyou'reentirelyincompliancewith 8 MR. REAVIS:Page22.

9 thestatewaterqualitystandards.I don'tthinkthey 9 A. Thankyou.

i0 wouldmakethattypeof leap,norcouldtheymakethat i0 Q. (BYMR. POULIN)Yeah,to savetime,I just

ii typeof leap. !I cameacrossthataswell.

12 Q. So you'dagreethatthey'reindependent 12 A. I believethiscomesoutof righttherein
i3 standards? 13 Paragraphi. "Inorderto ensureclarity,within45

14 A. Well,it'sapplesandoranges,isn'tit? i 14 daysof receiptof thisOrderthe Portshallsubmita

15 mean-- 15 revisedplanintegratingtheLow StreamflowAnalysis

16 Q. That'sthequestion. 16 and SummerLow FlowImpact."And I believethat'swhat

17 A. Well-- 17 thisis.

!8 MR.POULIN:Couldwe go offrecordfora bit 18 Q. Anddoesn'tthisSectionI.lof the water

19 (Recesstaken.) 19 qualitycertificationon Page22 statethatEcologyhas

20 MR. POULIN:Backon therecordat 4:54. 20 already-- andthat'smy term-- Ecologyhas reviewed

21 I guesswe'llreserveany furtherdiscussionof the 21 andapprovedtheDecember2000versionof thatreport,

22 timelimitsapplicableto thesedepositions,andI'll 22 theLow StreamflowAnalysis?

23 continuequestioning. 23 A. Well,it saysit'sreviewedandapprovedthe

24 MR.YOUNG: Yeah,butat 6:00we'releaving. 24 December2000Low StreamflowAnalysis,andthenthere

25 MR. moumIm:At 6:00? 25 wasalsoa SummerLowFlowImpactOffsetFacility
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1 ProposaldatedJuly23,2001. I Q. Didyoureviewthewaterqualityimplications

2 Q. Now,do yousee-- 2 of theMSE wallaspartof the 401certification?

3 A. So I understandbothof thosedocumentshave 3 A. I guessreviewedas partof -- as it was

4 beenreviewedandapproved. 4 addressedintheirstormwatermanagementplan.

5 Q. Do youseeany provisionof thisSection1 5 Q. To whatextentwasit addressedin thatplan?

6 thatrequiressubsequentreviewand approvalof this 6 A. WhatI recallis giventheproposedstructure

7 December2000plan? 7 andslopeof thewall,the typesof stormwater

8 MR. REAVIS:2001? 8 facilitiesthatwouldhaveto be constructedin order

9 Q. (BYMR. POULIN)Thankyou. December2001 9 to accommodatethedesignof thewall.

i0 plan? I0 Q. Do you knowwhatthedateof thatmonitoring

II A. Well,I'dhaveto go through--thisis a i! planwas?

12 lengthyconditionhereof whatthisrevisedplanmust 12 A. I didn'tsayit wasa monitoring-- itwas a

13 have. 13 stormwatermanagementplan.

14 Q. Right.Well,I understoodyou to state 14 Q. Managementplan,I'msorry.Thankyou.

15 earlierthatthis-- thatwhateverthisplanthatI 15 Do youknowthedateof thatplanthatyoureviewed?

16 havepartiallyexcerptedin Exhibit140doesor states 16 A. Thatreview,alongwitha numberof other

17 is subjectto furtherreviewandapproval,and so I 17 peoplein thewaterqualitysection--well,whenI say

18 thoughtyoumightknowwherethatrequirementof 18 "numberof otherpeople,"I hadpartin thatreview

19 furtherreviewandapprovalis. And,frankly,I'mnot 19 alongwithJohnmrabekandalsoKellyWhitingwasour

20 seeingit here. 20 mainreviewauthority,if youwill,on the stormwater

21 A. Well,what'shereis everythingthatthis 21 managementplan. ButI recallreviewingaspectsof

22 reviseddocumentmusthavein it,includingmonitoring 22 thatplan,theirmostrecentplanthatwas submittedI

23 and reportingrequirements,whata minimum-- addresses 23 thinkjustpriorto issuanceof the401 certification.

24 the followingelements.And if you'lllookin there 24 Q. So to paraphrase,then,themanagementplan

25 under(e)(v),andagain,thisis whatthisrecently 25 thatyou reviewedwas issuedinAugustor Septembero{

154

1 submittedplanmustinclude,itmustinclude 1 2001;isthatright?

2 "Contingencyifwaterqualityinvaultsdoesnotmeet 2 A. I'dhaveto lookbackat therecordsas to

3 waterqualitycriteria." 3 whentheirfinalstormwatermanagementplanwas

4 So whatthatsaystome is thatthey'dhave 4 submitted,butthatsoundsaboutright. I thinkitmay

5 to havea meansin theplanto determineifthat 5 havebeenJulyof 2001.

6 collectedand storedstormwateris indeedmeetingwater 6 Q. Butyou'resureitwas beforethe issuanceof

7 qualitycriteria.Andit wouldfollowthatwhatthey 7 the certification,the401 certification?

8 wouldhaveto do ismonitorinstreamreceivingwater 8 A. I believeitwas.

9 hardness. 9 Q. Haveyourevieweda HartCrownerreport

I0 Q. Well,you'dthinkso. !0 relatingto thedesignof theMSE wallthatwas

ii DidI understandyouto stateyouhavenot ii submittedto EcologyinNovember?

12 reviewedthepreviouslysubmittedLowFlowAnalysisor 12 A. No.

13 LowFlowImpactOffsetFacilityProposal? 13 Q. Are youawarethatthatreportproposes

14 A. No. 14 significantchangesto thedesignof theMSE wall?

15 Q. Youweren'tinon thatloop? !5 A. I'mnot awareof thereportso I don'tknow.

16 A. No. 16 Q. Youhaven'theardanymentionof the

17 Q. Didanyonereportto youabouttheirreview 17 substanceof thatreportor any designchange?

18 of thewaterqualityaspectsof thoseplans? 18 A. No.

19 A. No. 19 Q. So youhaven'treviewedanywaterquality

20 Q. So itmay be thatJohnDrabekor Ed Abbasior 20 implicationsthatmightresultfromsucha change?

21 KellyWhitinghaslookedintoit buttheydidn't-- 21 A. No,but-- no.

22 A. Theywouldn'treporttome, theywouldhave 22 Q. Is it truethatthe Porthasproposedan

23 reportedto Ann. Annrelieduponthemtodo the 23 expansionof itsindustrialwastewatersystem?

24 reviewsof theseplanssinceAnnwas theprojectperson 24 A. Yes.

25 forthewaterqualitycertification. 25 Q. Is it truethatthatexpansionprojectis not
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1 consideredpartof themasterplanupdateproject? 1 A. Yes. ChungYeawas actually-- fora shor<

2 A. Yes. Theexpansionand improvementsoftheir 2 timehe was a facilitymanager,I believe,fora period

3 industrialwastewatersystemweredrivenprimarilyby 3 of aboutsixmonthsof the Sea-TacAirportpermit.

4 theNPDESpermit. 4 AndChungYee'sbackgroundbothin waterqua!i:yandin

5 Q. Is it truethatnotall of themetals- 5 thetoxicscleanupprogrammadehima goodresourceto

6 generatingsurfacesat Sea-TacInternationalAirport 6 tapintoaswe startedto thinkaboutacceptablefAil

7 arebeingroutedto theIWS fortreatment? 7 criteriaforthe401waterqualitycertification.So

8 A. That'scorrect,thattheydo havesomemetal- 8 he didsomeinitialworkon theseacceptablefill

9 generatingsurfaces,someroofsanddownspoutsthatare 9 criteriawhilehe was thefacilitymanagerforSea-Tac

i0 notgoingintotheindustrialwastewatersystem, i0 Airport.Thiswouldbe inaboutAugust/September2000.

ii Q. And isn'tit alsotruethata partof the ! And thenhe switchedpositionswithin

12 stormwaterrunofffromtherunwaysthemselvesis not 12 Departmentof Ecologyto takea toxicscleanupprogram

13 routedto the IWSsystemfortreatment? 13 positiondownin ourheadquartersofficeinLacey.

14 A. Yeah,there'slargeportionsofthe runways !4 Andwhenourwaterqualitycertification--as we

15 thatgo intothe stormwatersystemandnot intothe 15 appearedto bemovingtowarddraftingup a water

16 industrialwastewatersystem. 16 qualitycertification,we calleduponthe toxics

17 Q. And the Portis notproposingto route 17 cleanupprogramto see ifhe couldinvolvehimself,you

18 stormwaterrunoffresultingfromthethirdrunwayto 18 know,!endhis technicalexpertiseto the401water

19 the IWS,is it? 19 qualitycertificationteam.

20 A. No, I don'tbelievethatthat's-- I believe 20 And so I guessto characterizeChungYea,he

21 there'sa contingencythatif theyfind--well,I 21 was sortof ourconsultantfromthetoxicscleanup

22 won'tspeculateonthat. But,yes,I believemostof 22 programdevelopingthesecriteria.AndthenI worked

23 thestormwaterrunofffromthethirdrunwaygo intoa 23 alongwithhim.

24 stormwatersystemand notintotheindustrial 24 Q. Whydidn'tthe toxiccleanupprogramitself

25 wastewatersystem. 25 developthesefillcriteria?
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1 Q. Let'sturnto yourworkon thecleanfill 1 A. Well,I don'tknowwhatyoumeanby that.

2 criteriaaspectof the401certification. 2 ChungYeaworksforthetoxicscleanupprogram.He's

3 A. Okay. 3 an environmentalengineeranda professionalengineer

4 Q. Who selectedthefinalcleanfillcriteria 4 in thetoxicscleanupprogram.And theymadehis

5 incorporatedinthe final401certification,by whichI 5 servicesavailableto us in helpingto developthese
6 meantheamended-- 6 acceptablefillcriteria.

7 A. Theacceptablefillcriteria? 7 Q. Didyou alsorelyon theexpertiseof Pete

8 Q. Yes,thankyou. I am referringto the 8 Kmetin developingthesecriteria?

9 September21stwaterqualitycertification. 9 A. Yes. I believePeteKmetwas -- we sought
I0 A. SectionE? I0 reviewandadvicefromPeteKmeton those,as I recall.

ii Q. Yes,SectionE,beginningon Page14. II Q. Isn'tPeteKmetEcology'sresidentexperton

12 A. The conditionsunderSectionE,thosefinal 12 hazardoussubstances?

13 draftconditionswereproposedbymyself,andthiswas 13 MR.REAVIS:Objection;lackof foundation.

14 afterworkingin someconsultationwithChungYea in 14 A. Wehavea numberof expertson hazardous

15 our cleanupprogram. 15 substancesin thetoxicscleanupprogram.I wouldsay

16 Q. Areyou referringto thevaluesin thesecond 16 he'soneof those,yes.

17 columnof the tableon Page17,the -- 17 Q. (BYMR. POULIN)Wouldyouagreethathe has

18 A. Actually,I'mreferringto allthe 18 considerablymoreexpertisethanChungYea?

19 conditions. 19 A. I don'thavea way of agreeingor disagreeing

20 Q. Allthe conditions,okay. Includingthefill 20 withthat.

21 criteriaspecifiedin thattable? 21 Q. Wereanyof PeteKmet'srecommendations

22 A. Includingwhat'sentitledthe fillcriteria 22 concerningfillcriteriaadoptedin the final401

23 limitationsforhazardoussubstances. 23 criteriafor fill?

24 Q. Howdid ChungYeacometobe involvedinthe 24 A. We heardloudand clearfromPeteKmetand

25 project?Couldyoupleasetellus whohe is? 25 agreedwithhimthatthereshouldbe no fillmaterial
DIANE MILLS, CCR, RMR, CRR
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1 comingfroma contaminatedsiteor evenfillmaterial 1 MR. POULIN:It'sentirelypossiblethat--

2 that'sbeenremediatedfroma contaminatedsite. And 2 MR.REAVIS:Becausemy Page2 hasa number

3 so we putthatas a conditionin hereon Prohibited 3 on itthatsays2. That'sthe secondpageof the
4 FillSources,onE(dl,I thinkit is,ProhibitedFill 4 e-mail.

5 Sources. 5 MR. POULIN:I was concernedthatyoumight

6 "Thefollowingfillsourcesareprohibited 6 bemissingthe conclusionof the e-mail.And ifwe

7 foruseon Port404projects:Fillwhichconsistsin 7 couldverybrieflyrevisetheexhibit,I'd liketo get

8 wholeor inpartof soilsor materialsthatare 8 a quickcopyof this. Andwe'llgo offrecordforjust

9 determinedto be contaminatedfollowinga PhaseI or 9 a momentand I'lldo that. Thanks,Mr. Reavis.

i0 PhaseII siteassessment."And evenfurther,"Fill I0 (Discussionoff therecord.)

ii whichconsistsin wholeor in partof soilsor II Q. {BYMR.POULIN)Backon the record.

12 materialsthatwerepreviouslydeterminedtobe 12 Thanksto Mr.Reavis,a copyof theoriginal

13 contaminatedby a PhaseI or PhaseIIsiteassessment 13 exhibit,we cannowsee thatthisshouldbe a six-page

14 andhavebeentreatedinsomemannerso tobe 14 exhibit,andwe in factweremissingthe secondand

15 consideredremediatedsoilsor fillmaterial." !5 thirdpages.

16 Q. DidMr.Kmetsubmitanywrittencommentsto 16 Nowthatyou seethosepageswhichshouldbe

17 youor to ChungYeaconcerningtheproposedfill 17 insertedin Exhibit15 afterthe firstpage,doesthat

18 criteria? 18 lookmorefamiliartoyou?

19 A. I believethattherewere-- therewasan 19 A. Yes,itdoes.

20 e-mailtransmission,oneor two of those. 20 Q. Now,on theunnumberedfifthpageof this

21 Q. Anddo you recallwhetherMr.Kmetsuggested 21 exhibitwhichhas a coupleof two-columntablestowards

22 a minimumsampling frequency for fill? 22 the bottom, would you agree that Mr. Kmet -- do you

23 A. I don'trecall-- I'msorry,I don'trecalla 23 recallnowin reviewingthisthatMr. mmetrecommended

24 minimumsampling. 24 a higherminimumnumberof samplesthanwereproposed

25 MR. POULIW:I'dliketohelprefreshyour 25 inthe fillcriteriathathe reviewed?
m
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1 memorywithan exhibit. 1 A. Yes.

2 (Discussionofftherecord.) 2 Q. WouldyouagreethatMr. Kmetrecommendeda

3 (Recesstaken.) 3 higherminimumnumberof samplesthanwereadoptedin

4 Q. (BYMR. POULIN)Backon the record. 4 the final401criteria?

5 I'dliketo haveyoureviewthispreviously 5 A. Yes.

6 introducedExhibit15. Wouldyouagreethatthis 6 Q. Whatwasyourbasisforrejectinghis

7 exhibitappearstobe Ann Kenny'scopyofan e-mail 7 recommendation?

8 thatPeterKmetsentto you? 8 A. I didn'trejecthis recommendation.I took

9 A. Well,whatI seewhatwassenttome isa 9 the recommendationthatcametome fromChungYea,and

i0 worddocumentthatsays,"Herearemy comments.Make I0 the recommendationthatcametome fromChungYee is

ii sureyouopentheattachment."Then,butwhatfollows ii whatappearsin thewaterqualitycertificationas the

12 isa copyof an e-mailsentfromme to Pete. Is this 12 minimumnumberof samples.

13 theopenedattachmentthen? 13 Q. Why didyou selectas the fillcriteriathe

14 O. My understandingisthatthereferenced 14 minimumnumberof samplesprovidedto youby ChungYea

15 attachmentis thesecond,thirdand fourthpagesof the 15 insteadof thoseforwardedto youby Peter}(met?

16 exhibit. 16 A. BecauseChungYeawas theone whowas working

17 A. Okay. 17 on thefinalsetof conditionsthatwereestablishedin

18 Q. Do you recognizetheseas thecommentsthat 18 thewaterqualitycertification.Thisrecommendation

19 PeteKmetsentto yourattention? 19 fromPeteI believecamein September,cameby us

20 A. Youmeantheunderlinedmaterial? 20 Septemberii,2000,andthenthe finaldraftof these

21 Q. Well,Imeantheentiretyof Pages2, 3 and 21 recommendationswentthroughor cameto me fromChung

22 4, unnumberedPages2, 3 and 4 of thisexhibit. 22 Yee,gosh,I believein Julyof 2001.

23 MR.REAVIS: I thinkit startswithPage3, 23 Q. Didyou haveanybasisto believethatChung

24 actually,becauseisn'tPage2 the secondpageof the 24 Yee'sworkproductwas superiorto PeterKmet's?

25 e-mail? 25 A. WhatI was relyinguponwas ChungYee's
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I expertise,andas theperson,thestaffpersonfromthe I thatChungYee'srecommendationsweresufficient?

2 toxicscleanupprogramwho wasselectedto assistus in 2 A. Yes.

3 thisprocess.Andso whatI was relyingon is thathe 3 Q. Did youeverrespondtoMr. Kmet'scomments?
4 hadreviewedPeteKmet'srecommendationandthathe 4 A. No. I heldon to thesecommentsbecausei

5 consideredthatrecommendationanddecidedto go with 5 knewthatwe weregoingto be revisitingthisissue

6 whathe originallyhad. 6 eventuallywhenwe got aroundto issuingthe40i

7 Q. So is it yourtestimony,then,thatyoudid 7 certification.And I madesureto forwardthese

8 not selectthefinalcriteria;rather,ChungYeadid? 8 commentson to ChungYea.

9 A. It'smy testimonythatI reliedon the final 9 Q. Let'slookat the fillcriteriathemselves,

i0 setof draftconditionsthatChungYeacameupwith, I0 andby thatI meanthenumericcriteriaidentifiedin

II but I didselecthis finaldraftrecommendations, ii the secondcolumnofthe tableon Page17 of thewater

12 Q. Do youknowwhetherChungYeahadanybasis 12 qualitycertification,Exhibiti.

13 to rejectPeteKmet'srecommendations? 13 MR. REAVIS:Letme justsay,I'vegot justa
14 A. I do not know. 14 fewmoreminuteshereandthenI haveto headout,I've

15 Q. So do you knowwhetherChungYee's 15 gotanothercommitment.So I don'tthinkthatwe're

16 recommendationsaresuperiorto thoseofMr. Kmet? 16 goingto agreeonwhetheror notthat'sin compliance

17 A. I don'tknow. Again,whatI was relyingupon 17 withthe completionof thisdeposition,but ! suggest

18 is whatChungYeaprovidedus in June/Julyof 2001. 18 we takethatup later.And I don'tknowhowmuchtime

19 Q. Independentof ChungYee'srecommendation, 19 youthinkit'sgoingto taketo go throughthissubject

20 whatbasisdo you haveforconcludingthatthefill 20 area,butmy guessis it'sgoingto takeawhile.So my

21 criteriahe recommendedto you isadequatetoprotect 2! suggestionwouldbeto go aheadand stophere.

22 waterquality? 22 MR. POULIN:Well,are youavailableuntil6?

23 A. Ifyourquestionis --whenyousaythe fill 23 MR. REAVIS:Yeah. If youthinkyou canget

24 criteriarecommended,areyoureferringto theminimum 24 throughthis,I canwaituntil6.

25 nu_er of samplesthathe recommended? 25 MR. POULIN:Well,I don'tthinkI canget

166 168

1 Q. Yes. Yes,I am. 1 throughit,but inthe offchancethatwe don'thavea

2 A. Okay,that'sverydifferentfromthe 2 chanceto reconvenethisdeposition,I'd liketo use

3 acceptablefillcriteria.Thisis forcharacterization 3 thetimeavailable.
4 of thefill. 4 MR. REAVIS:Okay,certainly.

5 Andmy senseof it isthatin lightof the 5 Q. (BYMR. POULIN)Didyou selectthesefill

6 factthatwe wererequiringthePortnotto useany 6 criteria?

7 fillsourcesthatwerecontaminatedor evenfill 7 A. WhatI choseto do is includethesecriteria

8 sourcesthathad inpartorwholeevenremediatedsoils 8 amongtheconditionsforacceptablefillin thewater

9 fromcontaminatedsources,my senseof it is thatthis 9 qualitycertification,and that'sbecausethesewere

I0 testingof thisuncontaminatedsoilswouldgiveus a i0 presentedtome by ChungYeaas acceptablecriteria.

II sortof -- a confirmationthatindeedwe weredealing II Q. Do youhaveanyindependentbasisfor--

12 withuncontaminatedsources. 12 A. Butthere'smoreto -- I mean,you'retalking

13 Q. Isn'tit truethatMr. Kmetcommentedthat 13 aboutan entire-- not justthistable. I mean,these

14 the samplingfrequencyproposedby ChungYeais,quote, 14 areallpartandparcelof thatentirefillcriteria

15 insufficientto determinecompliancewiththe 15 condition.I mean,thefillcriteriais notjustthis

16 monitoringstandards,and further,thatthesampling 16 tablealone. Youknow,it alsoincludesspecial

17 scheduleis not likelyto findcontamination? 17 criteriathatcomeintoeffectwhen-- well,you'll

18 A. I don'tseewhereit says"notlikelyto find 18 noticethere'sa footnote3 thereof -- you know,a

19 contamination." !9 differentsetof criteriathatcomein toplayfor

20 Q. You'llfindin theunderlinedtextin the 20 metalslikechromiumwhenthe fillis placedwithinsix

21 thirdfullparagraphon thatunnumberedfifthpageof 21 feetof thegroundsurface.

22 Exhibit15 thefullsentencebeing,"Also,your 22 Q. Sure. Butlet'slookat anotherexhibit.

23 samplingscheduleis notlikelyto findcontamination."23 {DepositionExhibitNo.141was markedfor

24 A. Okay. I'mnow awareof that. 24 identification.)

25 Q. So notwithstandinghisadvice,youthought 25 Q. (BYMR. POULIN)Tomy surprise,theBoard's
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1 OrderGrantingMotionto StaytheEffectivenessof 40i i willnotbe incontactwithan activegroundwater

2 Certificationhas notpreviouslybeenusedas an 2 componentand,therefore,you know,I believe-- and

3 exhibit.I'dlikeyouto turnto Page16 of the 3 thisis relyingsomewhaton ChungYee'sexpertise,t_

4 Board'sOrderGrantingthe Motionto Stay. 4 becauseof that,thatfillmaterialwhichwas evena_

5 You'llseethatthesecondcolumnof the-- 5 theselevelsforchromiumor nickelor lead,because

6 letme backup. You'llseethatthefirsttwocolumns 6 you'llnoticethatforcertainmetalswe matchthe

7 apartfromthe headingcorrespondto theinformation 7 PugetSoundbackground,in particularfor copper.But

8 presentedin Page17,thetableinPage17 of the401 8 thatgiventhe characteristicsof thoseparticular

9 certification,listingthe substanceor contaminantin 9 metals,thatas longas theyare not incontactwithan

I0 thefirstcolumnand thefillcriteriafromthe401 I0 activegroundwatercomponent,as theywouldnotbe in

II certificationinthe secondcolumn. Ii theproposedfillprofileforthethirdrunway,that

12 Firstoff,letme ask,do youhaveanyreason 12 thatwouldbe sufficientlyprotectiveof stateground

13 to disagreewithany of theinformationherein the !3 watersandsurfacewaters.

14 thirdandfourthcolumnsof thetablein theOrder? 14 Q. Well,I'dliketo ask,if I mightuse a

15 A. Farbe it fromme to everdisagreewitha 15 colloquialism,wheredoesthe buckstop? You state

16 Boarddecision,but I believethatthoseareaccurate 16 thatyou reliedon ChungYea,I believeAnn Kennywould

17 representationsin thosethirdandfourthcolumnsthere 17 statethatshe reliedon you,andprobablyMr.White

18 forthosecontaminantsof whatPugetSoundbackground 18 wouldstatethathe reliedonAnn Kenny.

19 is,whereit'sknown,andthenthepractical 19 Whohas theresponsibilityforselecting

20 quantificationlimitsfordetectionof those 20 standardsthatare knownto be sufficientlyprotective?
21 contaminants. 21 A. I toldyouI selectedthese.

22 Q. Wouldyou agreethatinseveralinstancesthe 22 Q. You selectedthesebasedon --

23 fillcriteriaselectedin the 401certificationis 23 A. ChungYee'sexpertise.

24 substantiallyhigherthanthe PugetSoundbackground 24 Q. Forwhichyou haveno independentbasisto

25 andthepracticalquantificationlimits? 25 confirmor denyor reject?

170

1 MR. REAVIS:Letme justobjectto this 1 A. I don'tunderstandhisquestion.

2 questionbecauseit'sa compoundquestionandcoversa 2 Q. Youdon'tknow-- you don'thaveanyreason

3 nu_er of differentconstituentsand issues.That'smy 3 to knowwhetherChungYee'srecommendationis validor

4 objection. 4 invalid,adequateor inadequate?

5 Q. (BYMR. POULIN)Fairenough.Let'slookat 5 A. I relyon the factthatof his yearsof

6 arsenicwherethe401 fillcriteriais 20,PugetSound 6 experiencein thetoxicscleanupprogram,his education

7 backgroundis 7, andthepracticalquantificationlimit 7 andbackgroundas an environmentalengineerand as a

8 is 1.5,presumablymilligramsperkilogram. 8 professionalengineer,andhis expertiseinhow
9 Doesn'tthisindicatethatthe401 9 contaminantsmay ormay notbecomemobilefromthe

i0 certificationacceptsfillthatismorethandoublethe I0 soilsina fillprofile.

Ii backgroundof arsenic? ii And if youwantto knowwherethebuck

12 A. Of whatthe PugetSoundbackgroundis? 12 stoppedon selectingthesecriterias,I toldyou,it

13 Q. Yes. 13 stoppedwithme. And thereasonI acceptedtheseis

14 A. Yes. 14 becauseof theexpertise,experienceand background

15 Q. And so withleadwherethequantification 15 thatChungYeahad,and thatalsothathe tookPete

16 limitis just.5and thebackgroundis24,the lead 16 Kmet'scommentsintoconsiderationas well. But whyhe

17 valueis nearlytentimesthat,220,or in somecases 17 madethe recommendationthathe madeto me in theend

18 250? 18 is somethingthatyou'llhaveto askhim.

19 A. Yes. 19 MR. POULIN:In respectof yourrequestto

20 Q. Now,in lightof this,I'd liketo askwhy 20 stopat 6:00,I'llnotethatit's5:59and a half.

21 youbelievethatthe levelsselectedin the401 21 I wouldliketo continuethedepositionandwould

22 certificationare sufficientlyprotectiveofwater 22 requestthatEcologyprovideme witha futuredate,'

23 quality. 23 Mr. Fitzpatrickwillbe availablefor future

24 A. Well,I believethey'resufficiently 24 questioning.

25 protectiveof waterqualitybecausethisfillmaterial 25 THEWITNESS:If that'sto be doneoverthe
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1 next two weeks, that is going to be difficult indeed, 1 P,E_RTER'SCERTIFI_TE

2 because my schedule has filled up for the remainder of 2

3 the month. 3 I, DIANEMILLS,the undersignedCertifiedCourt

4 MR. YOUNG: Yeah, and our position is at this 4 Reporterand NotaryPublic,do herebycertify:

5 point in time that we've made him available for the 5 Thatthe testimonyand/orproceedings,a transcript

6 time that you asked him to be available, and we've got 6 of whichis attached,was givenbeforeme at the time

7 tons of other depositions that we've got to do in those 7 and placestatedtherein;thatany and/orall

8 twoweeks. S witness(as)wereby me duly swornto tellthe truth;

9 MR, POULIN:Well,I believetherearemany 9 thatthe sworntestimonyand/orproceedingswereby me

I0 days on which no deposition is scheduled, but at i0 stenographicallyrecordedand transcribedundermy

Ii present ! will simply close with a request that this ii supervision,to the bestof my ability;thatthe

12 depositionbe continued, 12 foregoingtranscriptcontainsa full,true,and

13 MR. YOUNG: And we are objecting to that 13 accuraterecordof all the sworntestimonyand/or

14 request, !4 proceedingsgivenand occurringat the timeand place

15 MR. REAVIS: As are we, on behalf of the 15 statedin the transcript;thatI am in no way related

16 Port, 16 to any partyto the matter,nor to any counsel,nor do

17 MR. POULIN: Thankyou, Andlet'sgo off 17 I haveany financialinterestin the eventof the

18 record. It's 6:00. 18 cause.

19 WITNESSMY _ AND SE._Lthis30thday of
19 (Deposition adjourned/concluded at 6:00 p.m.)

20 (Signature reserved.) 20 January2002.

21 21

22 22 DIANEMILLS,CaR#MI-LL-SD-M380N3

23 23 NotaryPublicin and for the State

24 24 of Washington,residingin King

25 25 County. Commissionexpires10/10/02.
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1 CORRECTION& SI&%IATUREP_

2

_: AIRPORTCOM_IUNITIESCOALITIONVS. STATEOF

3 WASHINGTON,et el.

BEFORETHE POLLUTIONCONTROLHE_INGS BOARD

4 DEPOSITIONOF: KEVINFITZPATRICK;1/16/2002

5 I, KEVINFITZPATRICK,havereadthe

withintranscripttakenJANUARY16, 2002,and the same

6 is trueand accurateexceptfor any changesand/or

corrections,if any,as follows:
7

PAGE LINE CO_CTION

8

9

I0

ii

12

13

14

15

16

17

18

19

2O

21

22 Signedat , Washington,

23 on the __ day of , 2002. J'U'_ 02850524

25 KEVINFITZPATRICK
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