
Kenny, Ann

- From: Marchioro. Joan (ATG)
Sent: Friday, September 07, 2001 6:59 PM

To: "l'om Walsh'; 'Newlon, Tom'; 'Manning, Jay'
Cc: Hellwig, Raymond; Kenny, Ann
Subject: FW: Draft settlement agreement and SPLP work plan

Importance: High

- Sept 7SUp SPLPWork
Se_lement.d_ Plan.DOC

For Settlement Purposes Only/Exempt from Disclosure Under ER 408

Here are the edits we discussed today. Thanks.

..... Original Message .....

From: Newlon, Tom [mailto:newlon.t@portseattle.org]
Sent: Friday, September 07, 2001 12:51 PM
To: Jay Manning (E-mail); Marchioro, Joan (ATG)

Subject: Draft settlement agreement and SPLP work plan

<<Sept 7 Stip Settlement.doc>> <<SPLP Work
Plan.DOC>>
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DRAFT

SETTLEMENT AGREEMENT

Regarding

Appeal of §401 Certification #1996.4-02325

This Settlement Agreement is entered into between the Washington State

Department of Ecology ("Ecology") and the Port of Seattle ("Port") this day of
September, 2001.

Backl_round

i. The Port applied to the U.S. Army Corps of Engineers ("Corps") for a
permit under §404 of the Clean Water Act to authorize the discharge of fill material into
waters of the United States, necessary to construct a third runway and other

improvements at Seattle-Tacoma International Airport. This application triggered a
request to Ecology for certification under § 401 of the Clean Water Act and concurrence
under §307(c)(3) of the Coastal Zone Management Act (the "§401 Certification") for the

project. On August 10, 2001, Ecology issued Order # 1996.4-02325, which constituted
its §401 Certification.

ii. Following issuance of the §401 Certification, the Port notified Ecology that it
intended to appeal certain provisions of the §401 Certification to the Washington State
Pollution Control Hearings Board, to seek clarification and revisie_modification of some I
of the conditions in the §401 Certification. In response, Ecology and the Port discussed
the Port's need for clarification and reached an understanding as set forth herein. The

Port will file an appeal of the §401 Certification for the sole purpose of implementing this
settlement a=oTeement. The parties will jointly request that the Board amend the §401
Certification as set forth herein and then dismiss the Port's appeal of the issues for which

the Board grants approval of the requested clarifications and revisions.

A_reement

A. Clarification and Revision of §401 Certification. The parties hereby agree that
the §401 Certification should be clarified and/or revised as follows:

1. Condition B(1). This condition shall be revised as follows: "This Order shall be
• oj4,

valid during construction an_ long "_--,_,,,,cpcrat:cn _._n-A........_--n:.......,,_..,_ of the pr ect.
The followin o_ nrovisions of this Order shall be valid durine iona-term operation
and maintenance of the nroiect:

• In Condition D. Wetland. Stream and Riparian _i_ig_tion. as follows: The
mitigation areas to be protected bv restrictive covenants, and the Final Natural
Resource Mitiaation Plan as amended, shall remair1i;neffect in neroetuitv.

• In Condition D(7). t)rovisions reaardine wetland, s_'eam, and rinarian
mitigation monitorina and reDortiw, shall remain in effect as specified therein.
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- * In Condition E(3). lhe Surface Water and Ground Water Monitorin_ plan shall
remain in effect as specified in that plan but in no event for a duration Ices
than 8years.

• In Condition F( l ). the plan to monitor potential contaminant transport to soil

and m'oundwater via subsurface utility lines shall remain in effect as specified

in that nlan but in no event for a duration less than 8 years.
• In Condition I. Conditions for Mitigation of Low Flow Imt_acts. as follows:

The low streamflow facilities, and the revised low streamflow olan as

amended, shall remain in effect in _emetuitv.

• In Condition LJ.Ooerational Stormwater Reouirements. as follows: Those ]
provisions of this condition, includin_ the Comprehensive Stormwat¢r

Management Plan, that arc_d44-6e incomorated into and sunerceded by the
next Ecology-approved NPDES permit for STIA. as determined in that permit.

Any conditions not incorporated into a furore Ecology-approved N PDES
permit for STIA shall remain in effect as provided in the condition.

i.

2. Condition B(4). The second sentence of this condition relates to Ecology

approval of future Port construction-related activities. To clarify this provision,
the following phrase shall be added at the end of this sentence: "if the activity
reauires _401 certification or is otherwise within Ecology's statutory

_,,

3. Condition D(1)(g). This condition requires Port monitoring of wetlands
downslope of the Third Runway embankment. The third sentence of this
condition shall be revised as follows: "The Port shall conduct bi-monthly

hydrologic monitoring during the wet season, November through May,
; ..... 1:_*_1 .... ..I i.._¢' ....... _..,_t:^_,,.., C,_'I'I.:.A,=.,,_ D .......... " ,: ........ ¢_ "

placement of fill in wetlands and wetland buffers and for at least three (3) years
after completion. The hydrologic monitorin_ shall include both _oundwater and
soil saturation data. By October 1. 2001, the shall submit to Ecolo.ov a map
identifying all samplin_ locations."

4. Condition 1)(6)(t). This condition requires the Port to increase the wetland buffer

in the vicinity of Borrow Area 3. This condition shall be revised as follows: (a)
Add a new sentence "'This condition only ant)lies to on-Drot)ertv currently owned I

bv the Port"; and (b) Replace the drawing in Attachment D with the drawing
attached to this agreement. [NOTE: NEW DRAWING BEING PREPARED]

5. Condition E(1). This provision shall be clarified as follows: "The Port shall

adhere to the following conditions to ensure that the fill placed for the Droiects for
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which the §404 permit was sought (_._.. Third Runway. Runway Safety Areas. ]
and South Aviation Sunoort Area) ;trumpeted -r-_.:.._t, ........... k_.1 ....... ._• Jli=_ a_.a ,. _,v _,iJiv..,'_il'l_JJ',F•a, _i_

::_c.ck:.:edcc_,::r:c:ien pr_jcc:._ ^r,_,_ D^...,, _A^,.,, m,_ TT_a^._ T............
does not contain toxic materials in toxic amounts, thereby preventing the
introduction of toxic amounts into waters of the state which includes wetlands."

6. Condition E(1)(a). This condition concerns the required acceptance process for

imported fill material. The first three sentences of this condition shall be revised
as follows: "No_ later than five (5) business davs Ne _..... I"..... _ nx ..,.: ....

.'-:'4....,.P._rior.... to accepting any fill materials for use for the oroiects for which the
8404 permit was soueht (i-:e.,.z,.,Third Runway. Runway Safety Areas. and South
Aviation Suooon Area). on *_-........ ._ "r_.:.A'O........... a.^__.... , ^_a
_.^^'_*_A ,-t_r*_.^*;^-- --.,,;,.,-*r ^#'*k_ 1_^.-*_ X/^_*.. 1)1.-- T T--A.*. T_--.^.._..*_ I•_•AL

the Port shall cc,":ify z'-bm-t submit to Ecology's Federal Permit Manager, SeaTac
Thl,-a R,,.u,_,, a....... ,,,,; ..... :" _-" documentation certi fyin_ that the

proposed fill source meets the criteria of this c_-a,...-A _....,,I--.: ........ .-_
A .... _,,-_.;_._ ,..1..... _,,_*.;_,_ _1;,, ....... ;+'1., .i.,,_ _.;_-_..,.;,... ^¢_.1_;_ ¢'_.A_. The

documentation shall contain an environmental assessment of the fill source and

shall verify that excavated soil from the proposed fill source complies with the fill
criteria set forth below. Findings of the environmental assessment are subject to
the review ,,A ,,,._,-,.......... Tof Ecology Ecology reserves the right to
disaoorove fill materials followin_o review of the Port's sutmorting documentation
and a determination that the fill criteria were not met. In the event of such
disannroval. Ecology reserves its ri_,_htsto enforce the terms of this Order and . --
reouire atmrooriate remedial measures."

[My recollection of where we ended up with the next condition was that I would provide
you Ecology's suggested language and you would provide any alterations plus the revised
SPLP and the test laid out in the last sentence. Ifmy memory, is incorrect, please let me
know.)

7. Condition E(1)0a). This condition concerns the fill criteria for imported fill
material. The following sentence shall be added to the end of the last paragraph
of this provision: "If the proposed fill does not meet the fill criteria in Condition
E.I .(b). the Por_ can demonstrate the suitability of that fill by employing a

Synthetic Precil,itation Leaching Procedure (SPLP), SW-846 Method 1312 (any
author reference?). The Port shall, by November 1, 2001, submit to Ecology for
review and approval a work plan for the implementation of the SPLP testin_

protocol. Where zhe Port utilizes the SPLP method to demonstrate the suitability
of fill, such fill shall not be used until written approval is obtained from Ecology.

....................... _:.qln _, r_Ce ":re3 ........ rec _,,_
1 _.k: ........... ,4 k., ,_._ _ c' _';.!.., ..A xs-.;_A1;.¢^.... ...... _ I_._.,C__.... ,,co_ ox .... t..'_

.......... .................... , c_=c:,-'n:_,g :he Pe,":'c Ma._terP]a:- Update
-'^ :v,--_'-,---,,"-,, -_--*""_,-_',,,-,,-`_....... ..., _.="_';_';'_,,,,.,, ._ , "";'_'..,,,,*_'-,.,,.fcl]c;;'ing ..aa;,:^-._.._ .,... ,,.., requirement:
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- The- test leachate shall be compared to groundwater quality criteria under WAC

173-340-900, Table 720- l, and groundwater quality standards under WAC Chap.

173-200, in addition to the Ambient Water Quality Criteria in WAC Chap. 173-
20IA, with the most stringent value being applied."

8. Condition J(l)(c). This condition requires the Port to complete 20% of its
stormwater retrofit for every 10% of new impervious surface. In a different

condition, the §401 Certification adopts the project construction schedule of the
Stomlwater Management Plan, which includes retrofit projects. To avoid conflict

between these requirements, this condition shall be revised to add the following
sentence: +'Where the project schedule in the Stomlwater Manamement Plan

(including Table A-3) conflicts with this condition, the Port and Ecology shall
discu_ an aoorovriate retrofit schedule."

9. Condition `1(2)(a). This condition shall be revised as follows: "No stormwater

generated by operation of the facilitiez apprc;'ed _ .......... new pollution
generating imt_ervious surfaces of projects for which the _404 permit was sought

(excluding surfaces not to be included in the aimort NPDES permit, e.g.. S. 154th

St. which is a City of SeaTac facility) shall be discharged to state receiving waters
until a site-suecific study, e.e.. a Water Effects Ratio Study (WERS), has been

completed and approved by Ecology and appropriate limitations and monitoring
requirements have been established in the Port's NPDES permit. ?, WEP,$ The
study may ul;e existing imoervious surfaces as a surrogate for future new
imt_erviou$ surfaces, and it shall be submitted to Ecology for review and written
approval. The Port shall consult with Ecology's Northwest Regional Office
Water Quality Program's SeaTac N'PDES Manager to determine an appropriate
time for submittal of the W:ggg study."

10. Condition ,I(2)(1). To clarify the intent of this condition, it shall be revised as
follows: "The Port shall identify methods to prevent overtopping of stormwater
facilities and the Industrial Wastewater Treatment System to streams during
desi_ storm events."

11. Condition K(2). To clarify the intent of this condition, it shall be revised as
follow: "Stormwater discharges shall not cause a visible change in turbidity,
color, or cause a visible oil sheen in the receiving water or from any stormwater

detention or retention pond."

B. Board Approval of Settlement Agreement and Dismissal of Appeal. The

parties will jointly submit this Settlement Agreement to the Pollution Control Hearings
Board and request approval of the §401 Certification clarifications and revisions listed
above. The Port will request dismissal of its appeal of the issues for which the Board
grants approval of the requested clarifications and revisions.

WASHINGTON STATE DEPARTMENT OF ECOLOGY
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By:
Its: Date

PORT OF SEATTLE

By:
Its: Date
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SYNTHETIC PRECIPITATION LEACHING PROCEDURE WORK PLAN

The Port of Seattle (Port) will follow specific standards and protocols concerning the placement of fill
in the Third Runway embankment. These standards and protocols are contained in the U.S. Fish and
Wildlife Service's (FWS's) May 22, 2001 biological opinion (BO) (FWS Reference Number I-3-00-F-
1420). This work plan for the Synthetic Precipitation Leaching Procedure (SPLP) has been developed
in accordance with the requirement that: "The Port shall submit to FWS for its review and approval a
plan describing the Port's SPLP protocol. The F\VS shall approve this plan prior to the Port's
implementation of the SPLP protocol."

I. Summarw of Drainage Layer Cover A_oreement

The FWS standards and protocols require the establishment of a zone of"ultra-clean" fill above the
drainage layer termed the "drainage layer cover." The purpose of placing "ultra-clean" fill in the

drainage layer cover is to protect surface water receptors in Miller Creek. Soil to be placed in the

drainage layer cover and for which testing is required will be evaluated relative to the screening
criteria contained in the BO, summarized as follows:

• For the eight RCR.A metals the screening criteria are shown in column seven of Table 9 of the BO
(attached). The lower range of concentrations in this column are Puget Sound background levels.

When background levels are not available, lower range concentrations are calculated using the
- Three Phase Partitioning Model approach as described in WAC 173-340-747 (adjusted for

practical quantitation limits or PQLs). The upper range of concentrations in column seven are
MTCA Method A standards. When no MTCA Method A standard is available, an upper range

concentration is not provided.

• For organochlorines, the lower range of the screening criteria will be developed using the Three

Phase Partitioning Model approach as described in 173-340-747 (adjusted for PQLs). As with the
metals, MTCA Method A standards, when available, will be set as the upper limit of the screening

criteria for organochlorines.

At proposed fill sources for which sampling is required in accordance with Ecology testing

requirements (1999 Airfield Project Soil Fill Acceptance Criteria), samples of proposed fill will be
collected and analyzed for the eight RCRA metals and, pursuant to the BO requirements, for

organochlorines. Constituent concentrations will be compared to the lower screening criteria (i.e.,
column seven of BO Table 9 for RCRA metals and the calculated Three Phase Partitioning Model

concentrations for organochlorines). If the lower screening criteria are not exceeded, fill will be
considered suitable for placement in the drainage layer cover. If the lower screening criteria are

exceeded, the Port will employ the protocols discussed in this document and below prior to accepting

such fill. The Port will not accept fill that exceeds the higher screening level (i.e., Method A
standards) without first discussing this issue with FWS.

1
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II. SPLP Testing Protocol

The purpose of the SPLP is to evaluate the potential for metals and organic constituents to mobilize
and move through soils in fluid form. The SPLP is a laboratory test that is an accepted leaching test as
discussed in MTCA 173-340-747(7). The SPLP will be conducted in accordance with the procedures
contained in SW-846 Method 1312. In the SPLP, fluid representing acid rain is passed through a soil
sample and the liquid is collected and analyzed.

The three conditions for using the SPLP, as described in Enclosures 1 and 2 1othe May 22, 2001 BO,
are as follows:

I. For the RCRA eight metals, as described in l(b)(ii) of Enclosure I, "'no soil will be accepted for the
drainage layer cover that exceeds the back-calculated values shown in the second column of Table
9 (with adjustments for PQLs and background concentrations as noted in Table 9 footnotes) unless
the SPLP confirms the suitability of the soil."

2. For the RCRA eight metals, as described in ICo)(iii)of Enclosure I, "if suppliers wish to place soil
in the drainage cover layer that exceed background concentrations, the Port will confirm the
acceptability of the material by requiring suppliers using that source to conduct sufficient SPLP
testing to show that Method A criteria areprotective of baseline conditions for surface water
receptors." As discussed with FWS, concentrations of arsenic and potentially other metals may
exceed background concentrations, but remain below Method A standards (i.e., the upper screening
criteria). This is because metals have wide spread concentration variability throughout the Pacific .-
Northwest,andfurther,becausethePugetSoundbackgroundnumbersrepresentthe90_ percentile
(i.e.,bydefinition,I0% ofthePugetSounddataexceedsbackground).ThePortwillevaluatethe
SPLP resultsforspecificmetalsrelativetotheambientwaterqualitycriteriaasdiscussedbelow.If
thecriterionforthatspecificmetalisconsistentlynotexceededforeachsourceoffillmaterial,the
PortwilldiscontinuetherequirementtoimplementtheSPLP forthatmetalandadopttheMethod
A standard(i.e.,theupperscreeningcriteria)asitsnew soilscreeningcriteria.ThePortwill
discussSPLPresultswithFWS priortodiscontinuingtheSPLP andadoptingtheMethodA
standard.Further,intheeventthatSPLPresultsconsistentlyshowthatcriteriaforspecificmetals
arenotexceededacrossarangeofsitesandsoilconditions,thePortmay electtosubmitsuch
informationtoFWS foritsreviewasevidencethatthePortmay discontinuetherequirementto
implementSPLPforspecificmetals.UponapprovalbyFWS, thePortmay thenadopttheMethod
A standardasitsnew soilscreeningcriteria.

3. Fororganochlorines,asdescribedinl(c)(iii)ofEnclosurel,"...nosoilwillbeacceptedforthe
drainagelayercoverthatexceedsThreePhasePartitioningModelconcentrations(adjustedfor
PQL s)unlessSPLP testingconfirmsthesuitabilityofthesoil."

ThePortwillrequirethatsuppliersconducttheSPLPatallfillsourcesproposedforplacementinthe
drainagelayercoverwhereRCRA eightmetalsororganochlorincconcentrationsexceedtheconditions

describedabove,butarebelowMethodA standards.A qualifiedenvironmentalprofessionalwill
performallsampling.Ataminimum,oneSPLPsamplewillbccollectedforeachoriginalsamplethat

exceeds the screening criteria. This sample will be representative of the area where the original sample j/-
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- indicating an exceedence was collected. The SPLP ,,viii only be conducted for the specific chemical
constituent that exceeds the criteria.

III. ScreeningProcedure

Results from the SPLP will be compared to freshwater anabient water quality criteria according to

guidelines outlined in WAC 173-201A-040 (adjusted for PQLs). As an initial screening tool, the
constituent concentrations as determined from the SPLP will be divided by a dilution factor of 20. The

default dilution factor of 20 was established by Ecology for use in the Three Phase Partitioning Model

(WAC 173-747). This dilution factor represents a very conservative estimate because it accounts only

for the dilution that occurs between the pore water at the spot in the embankTnent where the constituent

exceeded water quality criteria, and ground water in the saturated zone directly below, without

accounting for attenuation processes. The actual dilution factor, first from a specific point in the
embankment through the underlying drainage layer and then transport to Miller Creek, is much greater.
If the Port elects to develop a dilution factor based on site-specific conditions that is greater than the

Ecology default value of 20, the Port will discuss such site-specific information with FWS and obtain

its approval prior to adopting a different dilution factor. If the adjusted SPLP results are equal to or
below the freshwater ambient water quality criteria, the material will be considered suitable for

placement in th'e drainage layer cover. If adjusted SPLP results are above freshwater ambient water

quality criteria, the material will not be considered suitable for placement in the drainage layer cover.
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