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1 INDEX 1 SEATTLE, WASHINGTON; FRIDAY, FEBRUARY 1,2002

2 EXAMINATIONBY: PAGE 2 8:57 A.M.
3 Mr.Reavis 6,211
4 Mr.Yotmg 168 3 .-oOo--
5 Mr.Eglick 187,213 4
6
7 EXHIBITSFORIDENTIFICATION PAGE 5 THOMAS LUSTER

8 200. Cumculumvitae 9 6 sworn as a witness by the Notary Public,
9 201. Memorandumto theFiles fromTom 10

Fit2simmo_ FebruaryIl, 1997 7 testified as follows:

l0 8
202. Memo to AIJacobsfromPaulaEhlen, 1!

Il November25, 1998 9 MR. REAVIS: Do you want to go ahead and make
12 203. Bibliographyfor thePortof Seattle404 12 10 your objections?

permit
13 11 MR. SMITH: Sure. My name is Richard Smith.

204. E-mail to Tom LusterfromTom Luster, 15 12 I am here representing Tom Luster, the deponent today,
14 June 7, 2001

15 205.E-mail to Tom LusterfromTom Luster, 15 13 and as we get started, I have some objections I'd like

June5,2001 14 to make a record of with respect.to the document
16

206. IssuesRelatedto Ecology'sSection 401 Water 17 15 request that was attached to the notice of deposition.
17 QualityCertificationReviewof the Proposed 16 I'd like to object to the form of the

SeaTacAirportExpansion 17 document requests. There is no provision in the rules18
207. Desk ManualforEcology's FederalPermitTeam 47 i 8 for a document request to a nonparty witness made by or

19 401/CZMReview
20 208. Letterto JackKennedyfrom BarbaraHinkl©, 60 19 with a notice of deposition. Second, I'd like to

JARPAApplicationForm 20 object that these document requests are overbroad and

21 21 unduly burdensome, and, finally, I'd like to object209. Declarationof Thomas R. Luster 66
22 22 that the fifth document request here is beyond the

210. ReplyDeclarationof Tom Lusterin Support 66 23 scope of the parties' agreement as I've understood it23 of Stay
24 211. Letterto BarbaraHinkle fromGordonWhite 69 24 with respect to docmnent disclosures. My understanding

July20, 1998 25 is that communications between counsel and experts are25
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1 not being disclosed by anyone in this case. 1 you could tell me about which cases you gave
2 That being said, without waiving those 2 depositions in in connection with 401 certifications.

3 objections, we have brought some documents here and 3 A. The firstdeposition, I believe, was O'Hagen
4 made an attempt to meet those requests. 4 versus Ecology, and thatwas a 401 that Ecology had
5 MR. EGLICK: Iql add I think that the 5 issued several years ago. I don'tremember the exact
6 requirements for discovery m this case are being met, 6 date. And there may have been one or two different

7 and anything that was requested of Mr. Luster beyond 7 depositions m that ease.
8 those requirements is subject to objection from ACC as 8 Q. Do you remember the time frame that those
9 well. 9 weregiven?

10 10 A. Probably mid '90s. I don't know more
11 EXAMINATION 11 speeifically than that. I also provided a deposition
12 BYMR. REAVIS: 12 m the Battle Mountain 401case, which was Okanogan and
13 Q. Will you please state your name for the 13 Highlands Alliance versus Ecology and Battle Mountain,
14 record. 14 Ibelieve.

15 A. My name is Thornas 1L Luster, L-u=s-t-e-r. 15 I gave a deposition on a matter between the
16 Q. Mr. Luster, my name is Gil Reavis, and I 16 LRI Landfill Company and Ecology. Actually, now that I
17 think we just rnet for the first time this morning You 17 think about it, that may not have been a 401-related
18 understand Ihrtrepresenting the Port of Seattle m 18 one. Ecology was involved with the review, but I think

19 connection with an appeal of a 401 certification issued 19 eventually a 401 was not required for that instanee,
20 to the Port for a project at Sea-Tac International 20 but regardless, I provided a deposition on that case.
21 Airport, do you not? 21 Last January 2001, I was deposed on an appeal
22 A. I do understand that. 22 of the general NPDES permits for industrial and
23 Q. And you understand that youhee been given an 23 cxmslxuefionstormwater, I believe, and today's
24 oath to tell the truth just as if you were in court 24 deposition. I believe thafs the complete list as far
25 testifyingbeforeajudgeorjury? 25 as l can remember.

Page 7 Page 9

1 A. I do. 1 Q. In cormection with that appeal of the general
2 Q. If during the course of the deposition today 2 NPDES permit, you were actually deposed by Mr. Smith,
3 any of my questions is unclear to you, I would 3 who is here representing you today, is that correct?
4 appreciate it if you would stop and ask me to rephrase 4 A. Correct.
5 it. Will you do that? 5 Q. The O'Hagen case, did that involve a 401
6 A. Okay. 6 certification that you authored?
7 Q. That way before you answer a question, 7 A. Yes, it did.
8 everyone will know that you understood it. Is that 8 Q. Did you testify or have you testified at any
9 fair enough? 9 hearings before the PCHB or other court proceedings in

10 A. Right. 10 connection with 401 certifications?
11 Q. For the court reporter's benefit, if you 11 A. I testified before the board in that
12 could please answer audibly mstead of shaking your 12 proceeding, theO'Hagenproeeeding.
13 head or nodding. 13 Q. By the board, that's the Pollution Control
14 A. Yes. I understand that. 14 Hearings Board?
15 Q. You've given depositions before, I 15 A. Yes.
16 understand. 16 Q. I take it you did not testify at the hearing
17 A. Correct. 17 or any of the hearings before the Pollution Control
I8 Q. On how many occasions? 18 Hearings Board with regard to the Battle Mountain Gold
19 A. I think five or six. 19 case?

20 Q. Can you tell me what matters those were in 20 A. Correct.
21 connection with? 21 Q. Let me go over with you ifl could some of
22 A. All but one were m regards to other 401 22 the documents that you brought with you today and get
23 certification issues. The one that wasn_ had to do 23 you to identify them for the record.
24 with a general NPDES permit. 24 (Deposition Exhibit No. 200 was marked for
25 Q. Why don_ we go through briefly, then, and if 25 identification.)
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1 Q. (BYMR. REAVIS)ExhibitNo. 200tothese 1 environmental specialist 5 at Dopartmentof Ecology.
2 depositions appearsto be a copy of your resume; is 2 It includes a cover memo from my supervisor, the job -
3 that correct? 3 description known as a classification questionnaire,
4 A. Yes, it is. 4 and some personnel forms relatedto thatand signature
5 Q. Is that current to the best of your 5 blocks from various people, so that'sthe full -
6 knowledge? 6 Q. So Exhibit 202, the firstpage is a
7 A. Yes. It's also - the first two pages are my 7 memorandumdated November 25, 1998, fromPaulaEhlers
8 resume, and the last three are letters from the past 8 to A1Jacobs?
9 two directors of Ecology that delegated signature 9 A. Correct.

10 authority for 401 tome. 10 Q. And as l anderstand what you just told me,
11 Q. Let's do this, then. Why don't I pull those 11 the succeeding pages after the first two were
12 letters offthe baek ofthat and mark those as another 12 attachmentsto the memorandum?
13 exhibit. 13 A. Yes.

14 (Deposition Exhibit No. 201 was marked for 14 Q. So this is the document as it was mtended to
15 identification.) 15 be with all attachments?
16 Q. (BYMR. REAVIS) Just so the record is clear, 16 A. Coxrect That's the complete doctmaent.
17 Exhibit 200 is now your resmne, and Exhibit No. 201 is 17 (Depasition F.0dfibitNo. 203 was marked for
18 a copy of two letters or actually a memorandum and a 18 identification.)
19 letter to you - let me strike that. Whydontyou 19 Q. (BY MP,.REAVIS) Can you describe for me what
20 tell me what the first page of 201 is. 20 Exhibit203 is7
21 A. 201is a memo from Tom Fitzsi_a_ns, director 21 A. This is a bibliography that l believe was

22 of Ecology, regarding delegation of signature 22 preparedby the Corps of Engineers staff. It's a list
23 authority. It essentially continues the delegation of 23 of documents related to the proposed Sea-Tac master
24 authoritythatwas providedby thepreviousdircctor, 24 planexpansionandgoesbackfromtheearly'90suntil
25 Mary Riveland. 25 the last document noted was Octoberof 2001.

Page 11 Page 13

I Q. SothisisdatedFebruaryII,19977 1 lhaven_doncacount.Tbere'sprobablya
2 A. Yes. And attached to it is from Deeember 14 2 little over a hundred documents listed, and I%'echeck
3 of 1995 a letter to me _om Director Riveland 3 rmrked a number of those docmnents that I either

4 delegatingsignatureauthorityfor401 certifications 4 reviewedoram familiarwithorIknow werepartofmy
5 and CZM consistency detc,|Ldnations. 5 earlier involvement with the project. There may have
6 Q. So the second letter is dated December 14, 6 been sorae I missed, but these are the ones that I
7 1995, to you from Mary Riveland? 7 remember.
8 A. Right. 8 Q. So the purpose for putting the check marks on
9 Q. And that one specifically is delegating 9 the documents was what?

10 signature authority to you personally?. 10 A. Ifs in response to the request for docanrgnts
11 A. Correct. 11 as part of this depositiorL I believe all these are in
12 Q. The first page, the memorandum from 12 the public record, and I think the request said
13 Mr. Fitzsimmons, does not mention you personally, 13 something about I didn't have to bring docmmnts that
14 correct? 14 werc part of the public record, rm assuming that all
15 A. Correct. 15 the parties have copies of these or have had

16 (Deposition Exhibit No. 202 was marked for 16 opportonities to get copies.
17 identification.) 17 Q. So is it your testimony, then, that all of
18 Q. (BYMR. REAVIS) Can you describe for the 18 these iterm with check marks on were either reviewcd or
19 record what Exhibit 202 is? 19 relied upon by you in the formulation of the opinions

20 A. Actually, this isnk complete. Those last - 20 that you're expressing in this case?
21 keepgoing. 21 A. I either reviewed thern, discussed them with
22 Q. Why don_ you make it a complete document. 22 other people revolved in the review, or am somehow
23 A. Actually, there arc - I think there are nine 23 familiar in those ways.
24 sheets here that comtrrise the reco|ia|-|endation for my 24 Q. Let me just see if l ean make sure I
25 upgrade from an environmental specialist 4 to 25 understand, then. Youh'e not necessarily testifying
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1 that you reviewed all the docmmnts that are marked 1 to yourself?.
2 with checks on Exhibit No. 203? 2 A. Correct.

3 A. Correct. Well, it varies by doctanent. Some 3 Q. Was this created m an e-mail program?
4 of them I did do a pretty thorough review of. Some of 4 A. Yes.
5 them I reviewed portions of the docun_nts. For 5 Q. Did you create this document, this note to
6 imtance, with some documents thathad a number of 6 yourself, at the time that you were working for
7 appendices with perhaps raw modeling dataor something 7 Ecology?
8 like that, I didn_ personally review everypage of an 8 A. No. This was after I had left Ecology.
9 appendix like that. So my level of review or 9 Q. I take it, then, that Exhibit No. 204 wasn't

10 familiarity varies with each doeunmat. 10 sent to anyone. Youjust kept it in your files?
11 Q. To the best of your knowledge, are there 11 A. Correct.
12 docurrmats that are marked with a check on Exhibit 12 Q. Could you describe for ns, then, what Exhibit
13 No. 203 that you never reviewed at all? 13 205 is?
14 A. I believe that the ones I checked are ones 14 A. 205 is again a note to myself, Tuesday, June
15 that I'm at least familiar with and have some personal 15 5, 2001. Ann had called me with a question about how
16 knowledge of. I have done some level of review of 16 the 401 review was connected with the agreed order that
17 those. As I said, I may have missed some or I may have 17 was being negotiated with Sea-Tac and with the
18 inadvertently rcm'ked the wrong version perhaps of one. 18 certification letter that the governor's office had
19 In some instances, we had four or five or six 19 issued some years earlier, and so this just is my notes
20 different drafts of a doctumnt, and I didn't have them 20 on that conversation with Ann.
21 all in front of rne when l made this list or check 21 Q. Dated June5,2001?
22 marked this list, so I may have mismarked one dra_ and 22 A. Yes.
23 mistaken it for an earlier or later draft. 23 Q. So that would have been the date it was
24 Q. I take it, then, that the time frame in which 24 created?
25 you reviewed these docuag_ts may have been while you 25 A. Yes.

Page 15 Page 17

1 were working for the Department of Ecology in addition 1 Q. But I take it again with Exhibit No. 205 that
2 to after you left the Department of Ecology? 2 was kept in your files and not sent to anyone?
3 A. Correct. 3 A. Correct.

4 MR. EGLICK: Objection to the form of the 4 (Deposition Exhibit No. 206 was marked for
5 question. 5 identification.)
6 Q. (BY MR. REAVIS) Do you understand the 6 Q. (BY MR. REAVIS) Can you describe for the
7 question? 7 record what Exhibit No. 206 is?
8 A. That this list includes docurnents l reviewed 8 A. This is a document l wrote dated January 21,
9 several years ago as well as during the last year? 9 2001. I wrote this in response to a request from
10 Q. Yes. 10 Senator Patterson that before l left Ecology l would
11 A. Yes, it does. 11 memorialize my understanding of where the agency was
12 (Deposition Exhibit Nos. 204 and 205 were 12 with its review of the proposed Sea-Tac 401 review, and
13 marked for identification.) 13 this is a several page summary of my understanding at
14 Q. (BY MtL REAVIS) Will you please describe for 14 thetime, the status of various issues we were dealing
15 the record what Exhibit 204 is? 15 with.

16 A. Exhibit 204 is a note to myself essentially 16 Actually, I believe the original had a cover
17 from June 7, 2001, afterltaikedwithAnnKermyfrom 17 letter on it, but l imagine that was provided as part
18 Department of Ecology about - I had just received a 18 of public disclosure, because this was during my time
19 request from Senator Julia Patterson to review the 19 at Ecology.
20 NPDES permit that had been issued sometime right near 20 Q. Maybe I'll fred that one later, but it's your
21 thisdate, and l had called Ann letting her know that 21 belief, then, that Exhibit No. 206 was in fact attached
22 Senator Patterson had made the request, left a message 22 to the letter that was sent to Julia Patterson?
23 forAnn, and then Ann called back and we talked some 23 MILEGLICK: Objection as to the form ofthe
24 about that request. 24 question; no foundation.
25 Q. So you describe this as a note that you wrote 25 Q. (BY MR. REAVIS) Did you send a letter to

5 (Pages 14 to 17)
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1 Julia Pattersonat or about the t_ne you leR the 1 recent depositions. I read some of the documents that
2 Department of Ecology? 2 had gone to the board, the PCHB; for instance, the
3 A. Yes. 3 requests for stays and replies to those requests. I

4 Q. And do you believe that Exhibit No. 206 was 4 read the board's decision fi'om, I believe, December of
5 attached to that letter? 5 last year regarding the stay. There may have been some
6 A. Yes, I do. 6 others. Those are the ones I remember right now,

7 Q. Have you brought any other documents with you 7 though.
8 to the deposition today pursuant to the document 8 Q. Have you met with anyone in pr_aration for
9 request thatwas provided along with a notice of 9 your deposition today?.

I0 deposition? I0 A. My attorney.
11 A. No. I think this is the complete set. 11 Q. Anyixgly else?

12 Q. Have you been retained by any partyto this 12 A. No.
13 case as an expertwimess? 13 Q. Was there anybody else in the meeting with
14 MR. EGLICK: Objection as to the formof the 14 you and your attorney besides the two of you?
15 question; calls for a legal conclusion. 15 A. No. Just the two of us.
16 Q. (BY MIL REAVIS)Canyouanswerthequestion? 16 Q. And yourattorneywouldbeMr. Smith?
17 A. I don't know what the definition of an expert 17 A. Cxa-rect
18 wimess is. 18 Q. You_¢e given us your resume, so I don't want

19 Q. You have been asked to express opinions in 19 to spend a lot of time going over some of the issues or
20 this case, have you not? 20 some of the background that you have, but as I
21 A. Correct. 21 understand it, you have a BS in geography?.

22 Q. Hasanypartycontactedyouandengagedyou 22 A. Correct.
23 as a witness to express opinions on their behalf?. 23 Q. And an MS in resomv.¢ geography?.
24 MR. SMITH: Objection. Engaged is vague. 24 A. Correct.
25 A. Yeah. I don't know what engaged means. 25 Q. Can yon tell us what resource geography is?

f._ •

Page19 Page21

1 Q. (BY MR. REAVIS) Do you have any contractual l A. Well, geographyin general is thestudyof
2 relationship with any party to this case in which 2 places and how various elements interactin the
3 you'veagreedtoserveasanexpertwitness? 3 landscape,andthosecanbeanythingfrombiological
4 A. I don't think so. I don_ know. I haven't 4 componentsof the landscape, human components, econonfic

5 signed anything. I'm not being paid. There's no 5 components, so it's a very broad discipline. Resource
6 arrangement like that. 6 geographyis primarilyfocused on elements of the
7 Q. So there's no letter in which any party to 7 environment and how they interact in the landscape.
8 this case has asked you to agree to serve as an expert 8 At Oregon Statewhere I got myMS degree, the
9 witness on behalf of that party? 9 focus was on ecological relationships in the landscape,

10 A. Correct. 10 specifically geomorphology, riparianstudies, stream
11 Q. What did you do to prepare for this 11 dynamics, wetland biology, that sort of thing.
12 dcpositiontoday? 12 Q. So did you in the course of gettingyour MS
13 A. I read and rercad a number of documents that 13 take courses in wetlands bioiogy?

14 had been genemted during this review and over the last 14 A. Yes, Idid.
15 year mostly to familiarize or rcfamiliarize myself with 15 Q. Do you recall how many?
16 the documents and to get a better idea of the timing 16 A. There were several courses that covered
17 and the process that we went through to get to this 17 various aspects of either wetlands orbiology or the
18 point. That was the main focus of my preparation. 18 combination,probablyin total three or four diffe_erlt
19 Q. Did you review any documcnts in preparation 19 courses.
20 for your deposition other than the ones that are 20 Q. In your declarationyou say thatyour course
21 identified in Exhibit No. 203 or that you have brought 21 work focused on watershedanalysis.
22 with you to the deposition today? 22 A. Correct.
23 A. I read a number of declarations that were 23 Q. Whattype of course workwas that?

24 written by various parties back in, I believe, 24 A. That included the ones Ijust mentioned. I
25 September and October 2001. I read some of the more 25 also took some courses on stream hydrology, stream

6 (Pages 18 to 21)
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I dynamics, landscapeecology, the wetlands ecology. 1 some issues. Expertise is a matter of degree, and I'd
2 Those are the ones that come to mind rightnow. There 2 say part of thc defimtion of an expcrt is what other
3 may have been some mort. Excuse me. Geomorphologywas 3 people think of someone's work or level of knowledge.
4 an importantpart of that. 4 Q. (BY MR. REAVIS) Have you ever actually
5 Q. Now, other thanthe workthatyou did in 5 yourself performed a study to delmeate a wetland?
6 connectionwith gettingyourBS or yourMS, have you 6 A. At the Corps of Engineers delineation
7 hadotherformaltrainingwithregardto wetlands 7 training, we did at least a couple of delineations as
8 biology,streamhydrology,or some of those other 8 part of that course, and I participated in some number
9 matters youjust talkedabout? 9 of delineations primarily with other Ecology staff at

10 A. I tooka number of workshops or training 10 various sites or with Ecology staff and staff from
11 courses during my career at Ecology. Specifically I I I various local goverrmaents as part of Ecology's
12 remember takingthe Corpsof Engineers'wetland 12 technical assistance work m various areas.
13 delineation course, which is a four- or five-day 13 Q. So as a participant or student m the Corps
14 workshop that covers wetland hydrology,wetland plants, 14 of Engineers course, you assisted in a delineation of a
15 and wetland soils. 15 wetland?

16 I remember a course through the University of 16 A. I believe we went to two or three different
17 Washington extension on - I don_remember the exact 17 sites and did a delineation using the knowledge we had
18 title, something about stream dynamicsand fish habitat 18 just learned in the course.
19 that was taught by a hydrologistand a fish biologist. 19 Q. Did you take any samples?
20 I have taken at least one courseon aquatic 20 A. I believe part of the training was taking
21 toxicology, a number of other courses on various 21 soil samples and showing us how that's done properly,
22 aspects of wetlands. I also attended several of the 22 yes.
23 annual conferences of the Society of Wetland Scientists 23 Q. So you observed somebody else doing that?
24 northwest chapter where there were different workshops 24 A. I think I actually put the shovel m the
25 or training opportunities providedand presentations 25 ground a few times and looked at the soil and did the

Page23 Page25

1 and papers delivered on particular aspects of wetland 1 feel test and that sort of thing.
2 science. 2 Q. Did you write a report then reflecting that
3 Over the course of the years, I probably had 3 delineation?
4 20 or 30 different training opportunities at Ecology on 4 A. No, I didn_.
5 those and other similar subjects. I just can't 5 Q. In these other instances where you
6 remember all of them fight now. 6 participated withotherEcologystafforstafffrom
7 Q. The course at UW on stream dynamics and fish 7 other agencies, did you yourself perform any analyses
8 habitat, how long did that course take? 8 or writing reports reflecting those delineations?
9 A. It was - I don't remember exactly. It was 9 A. I don_ think I_'e ever written a wetland

10 over the course of several days, I believe. 10 delineation report, no.
11 Q. What about the course on aquatic toxicology? 11 Q. So in those instances, were you there as an
12 First off, where did you take that course? 12 observer watching someone else perform a wetlands
13 A. I don't remember the details of that other 13 delineation?
14 than - well, I don't even remember when I took that. 14 A. Observer or assistant.

15 I'm sorry. I don't recall exactly. 15 Q. Have you ever designed or built a mitigation
16 Q. Do you recall,how long a course it was? 16 project for the wetland impact?
17 A. I don_trecall that. 17 A. On my own?
18 Q. More than one day? 18 Q. Yes.
19 A. I don't remember. 19 A. No.

20 Q. Do you consider yourself a technical expert 20 Q. Have you ever participated in such a project
21 m wetlands issues? 21 apart from your duties in reviewing reports generated
22 MR. SMITH: Objection to the form. 22 for mitigationprojects?
23 A. I don't know that it's my role to call myself 23 A. Well, as part ofour review of401 proposals,
24 an expert. I think that's something that other people 24 I would often be on-site on a proposed project site
25 may consider someone. I would say I'm knowledgeable on 25 with an applicant and with Ecology's wetland staff or

7 (Pages 22 to 25)
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1 wetland staff from otheragencies discussing the design l Q. And if there was a diffCt_lce of opinion

2 of a proposed mitigation site, why it would or wouldn't 2 between yourself and one of those experts on a
3 workin a particularlocation or whatthe likelihood of 3 technical issue, would you generally defer to the
4 success might be for one type ofvegetation or another, 4 opinion of the exlaert?
5 where we thought the wetland hydrology would be 5 MR. SMITH: Objection; lack of foundation.
6 supported andwhere it wouldn_ be supported. So I was 6 A. Well, it would depend on the person involved
7 involved to that degree on probablyseveral dozen 7 and the area of difference on a particular technical
8 different projects around the state. 8 issue.
9 Q. Ecology does have people who are specifically 9 Q. (BY MR. REAVIS) But on occasion you did that,

10 taskedwith the responsibility of evaluating wetlands, 10 defer to the technical expertise of someone else?
11 correct, and impacts on wetlands? 11 A. Oh, yes.
12 M1LEGLICK: Objection as to the formofthe 12 Q. I take it you_renot a geologist?

13 question. 13 A. No.
14 A. Yes, Iguess. Iguessso. 14 Q. You'renotahydrogeologist?
15 Q. (BY M1LREAVIS) During your time at Ecology, 15 A. No.
16 were there people who worked for the agency who were 16 Q. Not a seismic expert?
17 more lmowledgeable about wetlands issues than you were? 17 A. No.
18 A. There were a number of people at Ecology who 18 Q. Do you consider yourself to be a wildlife
19 had very good, very high level of expertise on 19 biologist?
20 different aspects of wetland ecology and delineations 20 A. No.
21 and that sort of thing, yes. 21 Q. Fisheries biologist?
22 Q. What programwould those people have been 22 A. No.
23 working in? 23 Q. Toxicologist?
24 A. Over the course of my careerthere, it 24 A. No.
25 changed. Most recently, I believe the wetland staff 25 Q. A minute ago you mentioned the Society of

Page27 Page29

1 are all in the shorelands and environngntal assistance 1 Wetland Scientists. You are a member,correct?

2 program. 2 A. I am.
3 Q. Can you identify for me some of the people 3 Q. As I understandit, there's two types of
4 that you believe worked in Ecology on wetlands issues 4 memberships. One is a general membershipwhere you pay
5 during the time that you were there who have particular 5 your fee and become a member, and the other is some
6 expertise with regard to wetlands issues? 6 sortof certification program?
7 A. Well, as I said, the staff there had 7 A. Iunderstand there's probably four or five
8 expertise in different areas of wetland technical 8 differeat categories of membership- active members,
9 areas. Andy McMillan is comidered Ecology's expert on 9 studentmember, corporate,emeritus - and separate

10 the wetland policy arena. Dr. Tom Hruby, H-r-u-b-y, is 10 from that is the professional wetland certification
11 our - is Ecology's expert on the HGM method, which is 11 component that the society offers.
12 the way Ecology is working to determine wetland 12 Q. Have you been certified by the association?
13 functions. 13 A. No.

14 I would say the various staff in Ecology's 14 Q. What type of memberslfip do you hold?
15 regions are all very knowledgeable on infonuation 15 A. An active membership, I believe.
16 needed for wetland fieldwork such as making 16 Q. And is that one that'sopen to anyone who
17 delineatiom, helping review proposed project impacts 17 wants to join?
18 and mitigation proposals, that sort of thing. So there 18 A. I believe so, yes.
19 is a lot of expertise at Ecology in my opinion on 19 Q. So you pay a fee and you can become a member
20 wetland issues, and it's embodied in different people 20 of the Society of Wetland Scientists, correct?
21 for different issues. 21 A. That'scorrect.

22 Q. And in the course of performing your work, 22 Q. I think the fee is $50. Is thatcorrect?
23 did you at times rely on the opinions expressed by 23 A. Yes.

24 those technical experts on wetlands issues? 24 Q. So ifl were to pay $50,1could become a
25 A. Yes, I did. 25 member, correct?

-.
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1 A. That's correct. 1 county to each of these sites and do an environmental
2 Q. So the fact you'rea memberofthat society 2 assessment to detennine the risks and hazards
3 doesn_ necessarily in and of itself mean that you have 3 associated with - or the potentialrisks and hazards
4 particularexpertise in wetland science? 4 of thattransfom_ at that setting, so I came upwith
5 A_ That'scorrect. It provides me an 5 a teu_late that listed various types of risk to the
6 opportunity to keep up with the state of the science. 6 enviroment and to human health such as proximityto a
7 Along with the membership comes a quarterly journal and 7 stream or wetland, proximity to a schoolyard, proximity
8 a bulletin that have peer-reviewed papers and articles 8 to a hospital, that sort of thing, and went to each of
9 on various aspects of wetland scientists, so I'ma 9 these sites. A lot of them were on power poles. They
10 member in order to just keep up on those sorts of 10 were on a road somewhere in Snohomish County. Some of
11 things. 11 them were m substations throughout the county.
12 Q. Le:tme go over your work experience briefly 12 Based on the proximity of these transformers
13 starting with where you firstwent to work after 13 to critical areas, the pathways leaking oil could take
14 receiving your BS. Can you tell me what you did after 14 to reach these areas, that sort of thing, I prioritized
15 receiving your BS in geography in 1981? 15 thesetransformcrs. I think in total therewere
16 A. Lefssee. Ihadanumberofdifferentjobs. 16 severalhundred, and the county orthe PUD used that to
17 I worked in a salmon cannery, several different salmon 17 prioritize the order of removal or replacenlentof those
18 canneries m Alaska, waited tables, had a number of 18 transformers over the next couple of years.
19 temtxn'arypositions, worked in a law firm for a while 19 Q. Now, did the work that you were doing mvolve
20 as an administrative assistant, just a numberof jobs. 20 any sampling of soil or groundwater for the presence of
21 Q. Well, lct me ask a different question. In 21 PCBs?
22 between the time that you received your BS and the time 22 A. _No. I didn't do any sampling.
23 that you went back to school for your MS, is there 23 Q. Did you ever work with the Model Toxics
24 anything about your work experience in thattime period 24 Control Act in connection with yourwork regarding
25 that helps you better understand the issues in 25 those transformers?

Page 31 Page 33

1 connection with 401 certifications or any experience 1 A. No. I'm not certain of the timing, but that
2 that youTe relying on to allow you to express opinions 2 may have before Model Toxics Act had been passed.
3 in this case? 3 Q. What about any federal statutes that may have
4 MR. SMITH: Objection; form, compound 4 been in existence at that time? Did you work with any
5 question. 5 clean-up regulations promulgated by the EPA?
6 A. During that period, I didn_ really have any 6 A. No, not me directly.
7 professional experience m the area of 401 7 Q. During the course of your career, have you
8 certification, but it's hard for me to separate general 8 ever had occasion to work with clean-up regulations and
9 life experience during that time. For instance, 9 particularly the Model Toxics Control Act?

10 working m a law office, I had a better sense of 10 A. My first position at Ecology was to help
11 learning procedures and learning to read complex 11 develop the sediment management standards for the
12 documents and things like that. Working in various 12 state, which included a clean-up component, and during
13 settings perhaps helped me prepare for my life now. 13 that time, we m my work group had some interaction
14 Other than that general sense, that's what comes to 14 with staff of- the toxics staff at Ecology.
15 mind. 15 Since then I've had occasion on a few

16 Q. 03Y MR. REAVIS) Now, after getting your MS, 16 particular projects where projects proposed -- projects
17 what did you do first m terms of employment? 17 requiring a 401 were being proposed at a clean-up site
18 A. I took a position with the Snohomish County 18 or a site with existing or suspected contamination, and
19 public utility district, and that's listed on my 19 in those cases, I would interact with the clean-up
20 resume. I was hired to do an environmental assessment 20 staff at Ecology.
21 of- let me start over. 21 Q. I'm kind of jumping ahead here, but why don't
22 The PUD had identified a number of electrical 22 you describe for me the sites that you recall that were
23 transformers around the county at various locations 23 401 projects where there was a contaminated site.
24 that they suspected may have been contaminated with 24 A. The primary one that comes to mind is on Lake
25 PCB-eontainingoil, and myjob was to go around the 25 Washington. I'm trying to remember the full name. The
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1 Baxter site. 1 specialist 1; is that correct?

2 Q. Was it a former wood lreating facility? 2 A. Yes. Ibelieveso. Well, Iwasan
3 A. Yes. That's the one. There-weretwo 3 environmentalspecialist 1 when I was doing the

4 properties adjoining there, and there was a proposal to 4 sediment work and just did a lateral transfer to the
5 or there was - it hadn_ reached the 401 stage, I 5 401 group.

6 believe, but there was an initial proposal to develop 6 Q. At that time, who was the person in charge of
7 those sites and a lot of concern about the 7 the 401 group? I guess by in charge, I mean who was
8 contamination issue and how that would eventually fit 8 the 401 coordinator or the lead person in connection

9 into the requirements for a 401, so I was involved with 9 with evaluating 401 applications?
10 that one. 10 A. There have been a number of changes since

11 Q. And was there a 401 ever issued for that? 11 then, so it's hard to remember the exact order. I
12 A. Idon_believeso. Not that l recall. 12 believe at the time my supervisor was Keith Phillips,
13 There were some other sites. I believe l had one on 13 and there were two or three other staff that did 401
14 Lake Umon that had sorne contaminant issues. Iknow 14 certification review. RickVining, RussMcMillan, and

15 there were some others. I just can_ think of them 15 Maria Peeler, I believe, were all there when I joined
16 fight now. 16 that group.
17 Q. Do you recall whether or not a 401 was issued 17 Q. What were your duties when you first started
18 for the site on Lake Union? 18 in the 401 group?

19 A. I don_ recall right now. 19 A. My primary duties were to review proposals
20 Q. After leaving Snohomish County, then you went 20 needing a 401 certification to determine whether or not
21 to work for the Dopartment of Ecology? 21 they met the requirements ofthe Clean Water Act and
22 A. Correct. 22 the statewater quality standardsand also to ensure
23 Q. Why don_ you describe for me what your work 23 that they confonrcd with the state'scoastalzone
24 at the sediment mmmgeng_t unit consisted of. 24 management program if that was applicable.
25 A. I had several different roles in that 25 Q. Now, in your declaration, I believe that you
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1 position. I was there for about three years. My 1 say that you have either made decisions with regard to
2 initial work was to guide the public involvenaent 2 or reconai_adations with regard to over 700 401
3 portion of rule development. I also facilitated the 3 certifications.
4 technical work group that was instituted to help guide 4 A. Correct.
5 the technical development of the rule. That involved a 5 Q. And I take it when you first started, were
6 group of perhaps 20 to 30 different representatives 6 you making reconmaendations at that time instead of
7 from different groups and organizations, industry, 7 decisions?
8 envirotm-t_tal groups, scientists with expertise in 8 A. Well, I guess I'd have to understand the
9 different areas of sediment and sediment contamination. 9 difference in those terrm. I would say my role

10 I believe I completed most of those two roles 10 throughout was to determine whether or not Ecology had
11 and then moved into helping develop freshwater sediment 11 a reasonable assurance to issue a 401. Sometimes that
12 criteria as part of the agency's rule,and my primary 12 determination took the form of a reconmmadation to my
13 work there was to manage one or two different 13 supervisor, who would ask me questions about it and
14 laboratory contracts that Ecology set up to look into 14 then decide whether or not to approve and sign a
15 particular aspects of freshwater sediment criteria 15 decision. At other times, after I got the signature
16 developrrmat deteimining what appropriate bioassays 16 authority from Ecology, I made the determination and
17 should be used, doing a compilation of the existing 17 the decision, so it was a mix during that whole time
18 literature and state of knowledge on the effects of 18 period.
19 freshwater sediment contamination on various organisms, 19 Q. Let rne ask it this way. Did the shift or did

20 that sort of thing. 20 the time frame at which you began to make decisions on
21 Q. So were you domg that literature review 21 401s comcide with the time that you were delegated
22 yourself?. 22 signature authority for 401s?
23 A. No. We had contracted with a laboratory to 23 MR. SMITH: Objection to the form of the
24 do that. I was managing that contract. 24 question.
25 Q. Andthenin 1993 you became an environrnental 25 A. Well, I guess throughout my time doing 401s
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1 it was up to me to determine corapliance andpresent the 1 Q. Is there any way to your knowledge to review
2 findings and my perspective initially, to present that 2 the certification itself and determine who is the
3 to my supervisor, and dependifig on the project, he 3 author?
4 would have some very detailed questions or not too many 4 A. I don't think there is an extra signature

5 questions at all. I think in part that rmy have 5 block or review notation on who the original reviewer
6 depended on his level of comfort with my conclusions. 6 was. I suppose if you went back through the records
7 I'm trying to differentiate between decision and 7 and determined - well, let me back up just a minute.
8 recou-,_i_mdation. I'm not really clear on what you're - 8 For most of the time I was - for most of the
9 Q. (BYMR. REAVIS) That's what l was doing. I'm 9 time that the 401review process was centralized at

10 just taking the language that was in your declaration 10 Ecology's headquarters office, different staffhad been
11 and trying to figure out whether in your mind there's a 11 assigned different regions of the state, and so if you
12 cleardistractionbetweenwhen youweremaking 12 couldsomehowtieinaprojectinSnohomishCountyina

13 reco|_._-endationsandwhenyouweremakingdecisions. 13 certainyearanddeterminewhichstaffdidthatcounty

14 A. rdsayanumbrellatcrmwouldbc 14 atthattirnc,youmightbeabletodetcrmmewho the
15 determination.Thatwouldapplytobothadecisionor 15 likelyreviewerwas.
16 arecoHm_endation. 16 However,thatvariedsomebasedonworkload

17 Q. Afteryouweregivensignatureauthorityfor 17 anddiffefexitareasofexpertise.Forinstance,oneof

18 401 certifications, did you always sign those 18 our reviewers really focused in on dredging projects,
19 certifications or were there instances where someone 19 and he tended to do those regardless of where they were

20 else signed them? 20 in the state, although I did an occasional dredging
21 A. Agam, Idon'tremembertheexaettimmg, but 21 project as weU, so there's no absolute way of
22 sometime in the mid '90s our unit - the 401 review 22 det_u_aing that.

23 unit started doing 401 reviews so that one person would 23 Q. So when you ftrst started working for the 401
24 review a project, make the deteln_mtion, write up the 24 group, that fun_on was at headquarters, correct?
25 draft decision, and then that would be reviewed by 25 A. Yes.

Page 39 Page 41

1 another person in our unit. It was essentially a peer 1 Q. And when did that particular 401 functionbe
2 review process, and at that time there were probably 2 reorganized in a manner to where it was distributed to
3 four or five of us. We each had signature authority 3 different regions?
4 and could review and sign each other's certification. 4 A. I don_ remember the exact date. It was
5 Our practice was to never sign our own 5 probably around '97, '98, something in there.
6 certification. We always ran it by someone else. So 6 Q. What to your knowledge was the reason for
7 if it was a project I was reviewing, I'd make the 7 making that change to regionalize the 401 function?
8 determination, write up the conditions, that sort of 8 A. My understanding was that Ecology wanted to
9 thing, and then have that reviewed by someone else, and 9 have more functions in general occur in the regional

I0 they would do the same with me. In some instances, on 10 offices than at the headquarters in order to be closer
11 more complex or projects that had other issues, we 11 to local concerns and to be more responsive to local
12 would have that signed by our supervisor rather than do 12 jurisdictions, that sort of thing, and so this
13 this peer review process. 13 regionalization of 401 fit within that more general
14 Q. Did you ever sign certificatious that you 14 approach Ecology was taking to regionalize a lot of
15 yourself authored and made the recormnendation to issue? 15 different functions.
16 A. I don't believe so. I think this type of 16 Q. And did you agree with that proposal to
17 review process I described was always in place. 17 regionalize the 401 function?
18 Q. So ifl were to find a certification that you 18 A. I thought it was best to keep that as a
19 actually signed, would that be an indication that that 19 centralized function, because we had built up a lot of
20 was one that you probably didn't author? 20 knowledge, and the group that was doing 401 at
21 A. As far as I can remember, that's correct. It 21 headquarters all worked together and sat together, and
22 would have been a certification that someone else 22 as issues came up, we could interact very easily and
23 reviewed and l signed, rm trymg to remember if there 23 quickly, so l saw it as a good thing to stay
24 are any instances where that didn't happen, but I can't 24 Centralized, but once it became - once the decision
25 think of any right ofthand. 25 was made to regionalize, part of my job was to help
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1 carrythatout, so I got behindit and did. 1 personwhoauthoredthe401?
2 Q. Now,atthetimethatthedecisionwasmade 2 A. Correct.
3 to regionalize the function, can you tell me who was in 3 Q. So youwould substantivelyreview those
4 headquartersofficeworkingon401s? 4 documentsasopposedtojustsigningsomethingthat
5 A. Let's see. Besides myself, SandyManning, 5 Someoneput m frontof you?
6 Bonnie Shorm. 6 A. Generally,yes. We'dask questionsor review

7 Q. I'msorry? 7 certainaspectsof it inmore detail, but for themost
8 A. Bonnie Shorin, S-h-or-i-n, Rick vmmg, and 8 part, yes.
9 there's someone I_n forgetting, one or two people Pm 9 Q. Now, when the 401function was regionalized,

10 forgettingunfortunately. 10 did any of the people who were workingatheadquarters
11 Q. Can you tell me howthe 401 groupwas 11 at the timetakepositions with the variousregions and
12 structured in terms of reporting requirements? Was 12 ¢ssentiallymove from headquartersto the region?
13 there a clear lead or was it your group of peers as 13 A. Ibelieve-and, agam,I'm tryingto
14 you_,'ediscussed earlier? 14 remmmberth¢timmgofthmss. I believethe
15 MR. SMITH: Objection. Whatperiodof time 15 headquarterspersonmovedto the southwestregion,and
16 areyou talking about? 16 thatrmyhavebeenJoe Sahneroneatthetin_, although
17 MR.EGLICK: Objection as to formofthe 17 I can't recallthe exact details. Otherthan that,I
18 question. 18 don't thinkanyone fromheadquartersmovedto a region.
19 MR. REAVIS: Lctme startovcragain. 19 Q. So was itnecessary,then,to hire newpeople
20 Q. (BYMR. REAVIS)Atthetimethatthedecision20 intheregionstoperformthe401function?
21 was madeto regionalizethe function,canyou describe 21 A. Yes.
22 forme the reportingrequirementsand structureor 22 Q. Do you recallwhowashiredin theregionsas
23 hierarchyof the 401 group? 23 the flint401 reviewer?
24 A. Ibclieveatthattimewe wereusingthis 24 A. I believe AnnKennywas the firstone.
25 peer reviewstructure. I_ntrying to recall whether - 25 Q. Fornorthwest region?

Page 43 Page 45

1 I_ just trying to recall the supervisorat thattime. 1 A. Correct.
2 During thatperiod,we had,I think,threedifferent 2 Q. Howaboutany otherregions? Do you te_-ember
3 supervisorsinarelativelyshortperiodoftime,so 3 whowashiredinotherregions?
4 IYnabit confused on what haptmnedfirstand what 4 A. MarkSchupl_ and CathyReed were - actually,
5 happenednext. 5 there mayhave been peoplebeforethem in theomtral
6 Q. Maybe it would be helpful, then, to go 6 region.
7 through during the course of your work for Ecology's 7 Q. So they were both in centralregion?
8 401 group who your supervisors were over time. I think 8 A. Yes. I'membarrassedto say I can't rermn/m'r
9 you told me a minute ago that Keith Phillips was the 9 all the 401reviewers fromthatperiodrightnow.

10 initial supervisor when you started. 10 Q. Whose responsibilitywas it to train those
11 A. Right. The ones that come to rnind are Keith 11 new 401reviewers?
12 Phillips, Jim Pendowski, Dave Bradley, Came Berry, 12 A. Largely mine.
13 B-e-r-r-y, Maria Peeler, and most recently Paula 13 Q. And how did you go aboutdomg that? Would
14 Ehlers. I hope I didn_ leave anyone out. 14 you travelto the regions or did they cometo
15 Q. Now, during that time frame or with regard to 15 headquartersto receive training?
16 these people that you've mentioned, was the supervisor 16 A. Itwas a combination. I went thereand they
17 forthe401 group always atheadquarters? 17 carneto headquarters at varioustimes over sorneperiod
18 A. Yes. 18 oftirne.
19 Q. Letme back up a rninute to this signature 19 Q. Was there a formalizedtrainingprograrnthat
20 issue and ask if for 401 certifications that you 20 you used in order to educate those people abouthow to
21 acttmlly signed, is that an indication that you were 21 evaluate401s?
22 the person who peer reviewedsomeone else's work? 22 A. We had put together a401 trainingmanual
23 A. Yes. That'sgenerally correct. 23 that consistedof the applicableregulations,a lotof
24 Q. And so would that mdicate,then, thatyou 24 the earlyguidancedoeuments thatwe had, exan_plesof
25 agreed with the determinationsthat were made by the 25 differenttypes of 401s and the other permitswe dealt
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1 with. I'm using 401 throughout this, I guess, as a 1 A. I don_tbelieve we had a desk manual during
2 shorthand for 401, CZM, nationwide permit, section I0, 2 the first phase of regionalization.
3 that sort of thing. So we had a manual that compiled a 3 Q. Let me just stop you there. Maybe my
4 lot of information that we used to do this training and 4 question was unclear. I was asking about the training

5 updated that as necessary and also put together a 5 rmnual. Was this a doctarent that was delivered or a
6 recommended training list for the new staff to help 6 copy given to the new 401 reviewers in the regions?
7 them further their education in 401-related issues. 7 A. I believe everyone got the training manual

8 Q. So this was a document apart from the desk 8 when they were hired, yes.
9 manual? 9 Q. And was the wainmg manual updated as time

10 MR. EGLICK: Objection as to form of the 10 went on?

11 question and foundation. 11 A. I believe there were occasional updates as
12 Q. (BY MR. REAVIS) Why don't you tell me what 12 necessary, yes.
13 document you were referring to when you said there was 13 Q. Let me ask you, then, about Exhibit 207. Can
14 a list of material to be reviewed. 14 you tell me how or what the process was for creatmg
15 A. Well, I know the manual consisted of the 15 the desk rmnual thafs referenced or represented in

16 regulations and guidance and examples of 16 Exhibit 207?
17 certifications, and we also had a list that we 17 A. I believe one ofthe main driversbehind

18 developed -- I'm not sure if this list was part of the 18 creating this desk rmnual was the move from a
19 manual or something separate, but it was the suggested 19 centralized 401 function to a regional approach. When
20 trairdng for 401staff to make sure that they each took 20 we were all centralized, it was easy to discuss things
21 the corps delineation, wetland delineation training-, 21 in person and get hl_-_ediate feedback and have questions
22 that they developed some expertise in some particular 22 answered on procedure or technical elements of a
23 aspect of 401-related issues. 23 proposed project, that sort of thing.
24 That was meant as a document to support 24 When we moved the function to the various
25 training requests by staff so that as opportunities 25 regional offices, it was much more difficult to
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1 came up, they could point to this document and say it 1 maintain the kind of consistency we slrove for at
2 would help my professional development if I took this 2 headquarters. It wasn't as easy for people to get
3 course because it's part of the 401 recommendation. 3 inmmSiate feedback to their questions, and so we did
4 (Deposition Exhibit No. 207 was marked for 4 the - put together the desk manual in order to help
5 identification.) 5 maintain some consistency and help answer some of the
6 Q. (BY MR. REAVIS) Let me ask you about what's 6 basic questions people might have during project
7 been marked Exhibit 207. Does that appear to be a copy 7 review.
8 of the 401CZM review desk manual? 8 Q. Now, a minute ago l asked you who the people
9 A. Itdoes. 9 were at headquarters in the 401 group or the federal

10 Q. And is that the document that you were 10 permits group, I guess, is another name for the same
11 referring to just a minute ago? 11 group; is that correct?
12 A. Actually, no. This is a more recent 12 A. It's had a number of narnes. Thefederal
13 document. The training manual was a looseleaf binder 13 peur, its unit I think was the last name, yes.
14 that consisted ofthings like the water quality 14 Q. So at that time that the function was
15 standards for the state, the applicable sections of the 15 regionalized, there were a number of people at
16 Clean Water Act, the Federal Rivers and Harbors Act, 16 headquarters who previously had been performing the 401
17 and things like that. The manual here in front of us 17 function. My question is, did any of those people
18 is somewhat an outgrowth of some of the documents in 18 continue to work at headquarters doing 401 type work
19 that training manual. 19 after the regionalization apart from yourself?.
20 Q. Did you prepare the training manual yourself?. 20 A. Yes. I believe Sandy Manning remained,
21 A. I was the lead author, but l prepared it in 21 althoughherjobwasstatewidereviewofprojects
22 conjunction with the other 401 staff and other staff at 22 related to Department of Transportation. RickVining
23 Ecology. 23 remained at headquarters, and his focus was on dredging
24 Q. And was that a document that was given to 24 projects throughout the state. Myself. Bonnie Shorin,
25 these new regional 401 reviewers? 25 I believe, remained, and she did some 401-related work
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1 aswellasherfocuswasmoreonCZM issuesasthey 1 Q. Whileyouwereservingasthepolicyleador
2 relatedto401. 2 thetechnicalguidancelead,didyouhavetheauthority
3 Sothepeopleatheadquartersgenerallyhad 3 tooverruledecisionson401certificationsmadeby
4 positionsthatrequiredsomelevelofstatewidereview 4 other401reviewersinthefederalpermitsunit?
5 orknowledgeaboutthingsthroughoutthestate.I 5 A. Idon'tknowwhatyoumeanbyoverrule
6 believethat'sthecompletelist.Theremay havebeen 6 exactly.
7 a couple other folks. 7 Q. Well, were the other 401 reviewersrequired
8 Q. Do you recall who your supervisor was at the 8 to submit their determinatiomto youbefore makingany
9 time that the function was regiormlized? 9 decision on a particular401?

10 A. I believe it was Dave Bradley at the tirne. 10 A. No. In the regions,most of the 401s to my
11 Pm not exactly certain, though. 11 knowledgewere doneby the reviewer andsigned bytheir
12 Q. Do you recall what Mr. Bradley_sposition 12 supervisorin the region. For those that they had
13 was? 13 questions aboutor wantedrne to weighm ort,thenI
14 A. He was the supervisor for our tmit, the 14 would hear about those and provide myguidance.
15 federalpzi_i-,itsumt, aswellas, Ibelieve, theSEPA 15 Dependingagain on the projeet and the issue, Iwould
16 unit and one other work group. Therchavebeena 16 be involvedto a greateror lesserdegree andmake rny
17 numberofreorganizationsover the years,soit'shard 17 recotmuendationoradvisethestafforthesupervisor
18 torememberexactlywhatcamewhen. 18 whatIthought,butIdidn_haveanysortofofficial
19 Q. ButyoureportedtoMr.Bradleyatsomcpoint 19 overrideorvetopower,no.
20 mtimc? 20 Q. Soisitfairtosay,then,thatyouserved
21 A. Yes. 21 as aresourcefor other 401reviewerswbenthey had
22 Q. Did any of these other 401 reviewers either 22 questionsor cxmcenm?
23 in headquarters or in the regions report directly to 23 A. Yes. I'd agreewith that.
24 you at anytime? 24 Q. But you didn_have anysort of veto or
25 A. As far as personnel matters and things like 25 ovemding decision-makingauthorityfor the decisions
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1 that, no. My role was the policy lead and technical 1 made by those other reviewers?
2 guidance lead, and so matters directly related to 401 2 A. Correct.
3 review I was, I suppose, the primaryconsultant for 3 Q. Let me just nmationthis, because I didn_
4 people on that, but I did not serve as their official 4 earlier. If you want to take a break at any time, let
5 supervisor, no. 5 rne know and weql be happy to do that.
6 Q. I'm tryingto figure out what is intended by 6 A. Okay. IYnfree right now.
7 the term "lead," the technical guidance lead or the 7 Q. To your knowledge, is there a copy of the
8 policylead. Can you tell me how that worked in 8 training manual for 401reviewers at headquarters for
9 practice? 9 Ecology?

10 A. Well, there are a number of people at Ecology 10 A. There were several when l left Ecology, andI
11 who are the technical or policy lead for a particular 11 don_ know right now.
12 issue, and I believe most Ofthose people don_ 12 Q. Where were those kept?
13 directly supervise staff, and durmg my last position 13 A. Well, each reviewer shouldhave one. Ithink
14 at Ecology, that's the kindof role I had, so when 14 all the 401 staffwere given one, so I wouldassmne
15 questionsarose as to an issue that needed a decision 15 they still eachhave one.
16 on guidance or policy, that sort of thing, related to 16 Q. Did you have a copy yourself?.
17 401, CZM, it generally was up to me to help develop 17 A. Yes.
18 that position. 18 Q. Where did you keep your copy?.
19 My position was meant to be analagous to Andy 19 A. In my cubiclewith rne.
20 McMillan's,who was Ecology'swetland technical lead. 20 Q. Whathappened to the materials, then, that
21 I don_ believe Andy directly supervised anyone, but he 21 were in your cubicle at the time that you left Ecology?
22 was considered by the staff in headquarters and the 22 A. I believe most of them remained there. I
23 region to be the lead for any policy or guidance 23 distributed some to the other staff depending on if
24 questions that came up, andl modeled my role on Andy 24 they were taking on part ofmy workload. AtthetimeI
25 largely. 25 left, there hadn_ been a decision made as to who to
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1 hire in my absence, so I think a lot of the material 1 aspects of Ecology's work such as the 401, SEPA, things
2 just remained there until someone else came in, As far_ 2 like watershed planning sorts of things, elements of
3 as I know, the training manual that I had was in the 3 Ecolog_s work that would draw on expertise or staff m
4 cubicle when I left. 4 toxies or shorelands or water quality, that sort of

5 Q. Do you know if someone is currently filling 5 thing.
6 the same role that you did as technical and policy 6 During one major reorganization, central
7 guidance lead? 7 programs, I guess, was dissolved, and in its place was
8 A. I believe when I left there was a decision to 8 the combination of a lot of those same functions with

9 move Marie Randall into my position but to also move 9 many of the functions that had been in Ecology's
10 her in as a lateral as an environmental specialist 4 10 shorelands program, and that became the shorclands and
11 rather than make her an environmental specialist 5, so 11 environnmntal assistance program. During both central
12 there's someone there, but they don_t have my exact 12 programs and the SEA program was the acronym, the 401
13 classification, I guess. That's the last I know 13 function had different names at times, the 401 team,
14 anyway. 14 the federal permits unit, federal pcmrfitsteanx
15 Q. Do you know whether or not Marie Randall is 15 Until it was regionalized in the time period
16 serving as the lead for the technical and policy 16 I mentioned earlier, '97 or @8, I beheve, it was, I
17 guidance issues? 17 believe, pretty mueh a stand-alone unit where 401 and
18 A. rm not sure what her exact role is right 18 CZM was done, and then therc was also a SEPA unit and a
19 now. 19 wetlands unit, but the 401 group was a unit in and of

20 Q. Is there any correlation between an 20 itself.
21 environmental specialist 5 and the lead function or can 21 Then with rcgionaliTation, the 401 unit
22 a person who is an environmental specialist 4 alsobe 22 remained at headquarters, and then the agency added the
23 the lead? 23 regional staff, and they became part of theregional

24 A. Idon_know, actually. 24 sbordands and environmental assistance program staff.
25 Q. Were you serving as the lead prior to the 25 So that in a nutshell is what I remember of a number of
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1 time that you became an environmental specialist 5? 1 changes throughout the years.
2 A. Actually, I guess I was, yes. When I was an 2 Q. Now, during the course of your work on 401
3 environmental specialist 4, Maria Peeler left the 3 issues, did you have occasion to rely on the technical
4 agency, and she had been the previous lead, and I moved 4 expertise in other divisions of the Department of
5 into her role, and based on that, about a year later, I 5 Ecology?.
6 think, or two years later I was given the upgrade to 6 A. Yes. Fairly often.
7 level 5. 7 Q. And what divisions were those for the most
8 Q. Let me ask you if you could to trace for me 8 part?
9 the organizational changes in Ecology with regard to 9 A. Again, it depended on the specific proposed

10 the 401 unit. For example, if it moved from one 10 project we were reviewing. I think most often it was
11 department to another over time, can you tell me how 11 the wetlands staff. It was also the stormwater staff,
12 that happened? 12 clean-up program staff, sediment staff. Occasionally
13 MR. EGLICK: Objection as to the form ofthe 13 water resources or water rights would become an issue,
14 question. It's vague. 14 and we'd consult with staff.from that group. More
15 Q. (BYMR. REAVIS) Do you understand that? 15 recently Ecology has some watershed staff that were
16 MR. EGLICK: And no foundation. 16 involved in some of our review. Shoreline permitting
17 Q. (BYMR. REAVIS) Do you understand the 17 staff were often involved. So it was quite a mix and
18 question? 18 depended heavily on the specifics of a proposal and
19 A. Ibelieveso. 19 which regulations applied in a particular case.
20 Q. Why don't you try answer it, and if you need 20 Q. When you refer to stormwater staff, can you
21 clarification, rll be happy to provide it. 21 tell me what group that is?
22 A. When I arrived at Ecology, the 401 function, 22 A. It's largely in the water quality program.
23 I believe, was in what's called central programs, and 23 Q. And would you rely on the expertise of water
24 that was a program largely at headquarters that 24 quality people in headquarters as well as the region,
25 included many of the cross-program or cross-media 25 regions?
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1 A. Yes. I believe we called on help fi_m both I International Airport? By proposal, I mean in .....

2 headquarters and regions. 2 connection with 401 issues.
3 Q. Was Kevin Fitzpatrick the head of the 3 A. I beheve that was '95 or '96, perhaps as
4 northwest region water quality program during at least 4 late as '97. I _ my first involvement was around
5 a portion of the time that you were at Ecology?. 5 the time that the supplemental draft EIS was issued,
6 A. I believe Kevin was - I don_ believe he was 6 and I don't remember the exact date of that. I think I

7 the head of the region's program when I was there. 7 either reviewed that or reviewed and made comments on
8 That was John Glyrm, and I think John has retired. I 8 that document. There may have been a meeting before
9 think that hatvened after I left, though, and rve 9 then or concurrent with that review. I think that was

I0 heard that Kevin moved into that position. I0 the first time I was involved.
11 MIL YOUNG: Excuse me. Can you spell 11 (Deposition Exhibit No. 208 was marked for

12 Mr. Glyrm's name, please? 12 identification.)
13 TI-IEWITNESS: GlynnisG-l-y-n-n. 13 Q. (BYMR. REAVIS) Let me ask you if you
14 MR. YOUNG: Thank you. 14 recognize Exhibit 208.
15 Q. (BY MIL REAVIS) Duting the course of your 15 A. It's been awhile, but this looks like the
16 work on 401issues, did you have occasion to rely on 16 original application for a 401and 404 from the Port.

17 the technical expet_se of Mr. Glyrm? 17 Q. This is dated December 18, 1996, the cover
18 A. I don't know that Mr. Glynn ever weighed in 18 letter?

19 on a specific 401 proposal. He and I talked on several 19 A. Yes.
20 policy or gencr/d broader guidance issues, and that was 20 Q. Do you believe that you first started working
21 more his role. 21 on the 401 for Sea-Tac airport sometime after this

22 Q. What about Mr. Fitzpatrick? Did you rely on 22 appfication was filed?
23 his technical expertise? 23 A. I would have definitely started after this
24 A. Kevin and I worked on the Sea-Tac proposal, 24 and perhaps startedbefore depending on when that
25 and there may have been some other projects in the past 25 supplemental dm_ EIS came out. I do remember
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1 that don't come to mind right now, but I would have 1 reviewing that, but I don_ know which of the documents
2 drawn on his knowledge as well as a couple other people 2 came first.
3 at the northwest region, yes. 3 Q. Do you recall whether there was someone in
4 Q. Do you believe that Mr. Fitzpatrick knows 4 the 401 team or program who worked on the 401 for
5 more about water quality impacts from stormwater than 5 Sea-Tac prior to your involvement?
6 you do? 6 A. I believe it was assigned to me initially,
7 A. Certain aspects of it, yes. 7 and I don't think - I don't recall anyone else having
8 Q. What aspects would those be? 8 it before me, no.
9 A. I think Kevin's primary focus is NPDES 9 Q. In the course of your work on that 401

10 requirements and how those are part of a facility's 10 proposal, 401 application that's represented by Exhibit
11 operations, that sort of thing. 11 208, did you become familiar with the project that was
12 Q. Have you reviewed Mr. Fitzpatrick's 12 being proposed by the Port of Seattle for which this
13 declaration in this case? 13 401 was necessary?

14 A. Oh, yes. That's the one from September or 14 A. Yes.
15 something. Yes, I have. 15 Q. Were you familiar with the various components
16 Q. In connection with the stay motion. Isthat 16 of the project; for example, the third runway and other
17 the one that you recall? 17 improvements?
18 A. Yes. Yes. 18 A. Yes, I was.

19 Q. Have you reviewed his deposition m this 19 Q. Now, I believe there's a statement in one of
20 case? 20 your declarations - and I have it here if you'd like
21 A. I only got a copy yesterday, and I took a 21 to look at it, and I'm trying to fund this particular
22 brief glance at it, but I haven't really read it, no. 22 reference - a statement that you made with regard to
23 Q. Let me come back to that in jnst a minute. 23 your behef that over the course of the 401 process
24 Can you tell me when you fast startedworking on the 24 with regard to the Sea-Tac project that the scope of
25 Port's proposal to construct a new runway at Sea-Tac 25 projects being considered under that 401 application ....
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1 got smallerandsmaller.Do you_ astatetmnt 1 Third RunwayProjectas a whole?
2 to thateffect? 2 MR. EGLICK:Objection asto the formof the
3 A. Ido. _ ' 3 question.
4 Q. CanyouteUme whatyou recallabout 4 A. Iwould'say that if they arebeing
5 elementsthatmayhavebeenremovedfromthescope of 5 comidered, it dependson elementsof review thathave
6 thatprojectover time? 6 notyet occurred,andsome of those elementsshould
7 A. Well,theproposalfora404 and401was 7 have occurredaspartofthe 401 determination.
8 relatedto theSea-Tacmasterplanexpamion,which 8 Q. (BYMR. REAVIS) so as Iunderstandthat
9 includedanunaberof differentelements. Theshorthand 9 answer,then, you'resaying thatwhile they might

10 hasbeenthethirdrunway. That'sbeenuseda lot, but 10 possibly be still on the radarscreenfor Ecology, they
11 there'sactuallya numberof elementsbesidesthat. 11 have dealtwith that by requiringfuturesubmittalsto
12 Thesouthaviationsupportarea,Ibelieve,wasapart 12 addressthoseissues?
13 oftheproposal,variousupgradestootherpartsofthe 13 MR. EGLICK: Objectionastotheformofthe
14 airport,runwaysafetyareas,thatsortofthing. 14 question.
15 Duringthe courseof ourreview,as we were 15 Q. (BY MR. REAVIS) Is thata fair
16 tryingto determinethe fullextentof the proposed 16 characterizationof youranswer?
17 projectanditselements,we discussedchangestothe 17 A. Couldyourepeatthequestion,please?
18 Port'sstormwatersystem,itsindustrialwastewater 18 MR. REAVIS: Wouldyoureadthatback,
19 system,changesrelatedtonavigationequipmentneeded, 19 please?
20 aswell aswetland orothermitigationrequirements 20 (The reporter readback as requested.)
21 neartheairport.Ithinktherewereprobablyafew 21 MR. REAVIS: Letme rephrasethat.Maybea
22 otherelenmats,butthosearetheonesthatcometo 22 betterobjectionwouldbevague.
23 mindrightnow. 23 MR. EGLICK: That'spartoftheform,isn_
24 Q. I want to get intosomeof those in a little 24 it?
25 bit. I thinkmy questionwasmoredirectedto the size 25 MR. REAVIS: Yeah, true.
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1 orscopeofthetheprojcctitselfandwhetherornot I Q. (BYMP_REAVIS)LctmcseeifIcan
2 it'syourtestimonythatyoubelievethatthematters 2 paraphraseyouranswer,andtellme ifthisiscorrect.
3 underconsideration,theprojectsunderconsideration 3 AsIunderstoodyourlastanswer,whatyouweresaying
4 with regardto that401 application gotsmaller as time 4 was Ecology has decided to deal with certain issues
5 wenton apart from the issues that you mentioned, the 5 concerningthe IWS by requiringfuture submittals to
6 scopeorsizeoftheproject. 6 addresssomeofthoseissues,correct?
7 A. Thescopeofthereviewoftheprojectwas- 7 A. Yes.
8 got smalleras timewent on; for instance,the need to 8 Q. So youYenot necessarilysayingthatEcology
9 do a cumulative impact evaluation. At one point, I 9 has decided that those IWS issues are irrelevant or

10 think originallythe Port hadn_ anticipated,for 10 beyond the scope oftbeir review, but they have decided
11 instance, that the change to the IWS systemwould be 11 to deal with them m a manner that requiresfuture
12 included in Ecology's review. For some period of time, 12 submittals?
13 I did review that change as part ofthis proposal, but 13 A. WeU, I wouldn_tcharacterizeit that way. I
14 I believe that'ssince largelydropped out of the 14 guess until those future submittals come m and Ecology
15 review. 15 weighs in on them, we won_ know whether or not, for
16 Q. And what do you base that on? 16 instance, the lWS issue is resolved adequately, and
17 A. The 401 that was issuedback in September and 17 that would apply to prettymuch any of the future
18 also some of the discussions in the various 18 submittals that the 401 requires.
19 declarations and depositions and also some of the 19 Q. Well, whether or not it's resolved adequately
20 information in the stormwaterplan that's been 20 in your words, what I_a trying to figureout is whether
21 presented by the Port, also some of the modeling 21 youYesaying that Ecology has taken certain parts of
22 discussions. 22 the project or certain issues and simplysaid those are
23 Q. So is it your belief, then, that certain 23 beyond the scope of our review here, we_'enot even
24 issuesrelated to the IWS are no longer being 24 going to consider issues that were previously included
25 consideredas a part of the cumulative impacts for the 25 within the first JARPA applicationsthat's Exhibit 208.
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1 MR. EGLICK: Objection as to the form of the 1 development of.various mitigation scenarios and both
2 question. Just to give you some feedback if you want 2 the impacts of those mitigation elements and subsequent
3 it, C-il,it's because you're talking about what scope 3 causes of other areas of concern that may come out of
4 of review, but you're not saying scope of review of 4 the mitigation elements, also changes in the cumulative
5 what. 4017 IWS? Some other permit? 5 impacts associated with this proposal.
6 Q. (BYMR. REAVIS) Let me be a little bit more 6 Q. But you're not saying in that statement that

7 specific, because this all comes from a statement in 7 the scope of the project as reflected in the JARPA has
8 your declaration, so I want to go ahead and have those 8 been reduced by Ecology or by the Port over time?
9 marked, both declarations. 9 A. Well, I would have to look at the description

10 MR. SMYH-I: Counsel, we've been going for 10 of the project m this JARPA and also in the subsequent
11 about two hours. If you could find an appropriate time 11 applications to look at what elements were and weren't
12 to take a break any time soon, that would be good. 12 included in each one.
13 MR. REAVIS: Why don_ we do that. 13 Q. And those would be the sources for

14 (Recess taken.) 14 determining what the scope of the project was that was
15 (Deposition Exhibit Nos. 209 and 210 were 15 under review for Ecology, correct, the JARPA that
16 marked for identification.) 16 supports the application for a 404 permit?

17 Q. (BYMR. REAVIS) Let me show you a couple of 17 A. Those would describe the proposed project.
18 exhibits that were marked during the break. Can you 18 Ecology's review would include determining the direct
19 confirm for me that Exhibit 209 is a copy of the first 19 and indirect impacts associated with the proposed
20 declaration that you submitted in this case in 20 project, and the scope of those impacts as they relate
21 connection with the stay order? 21 to the project have changed quite a bit over time.
22 A. It looks like the one. 22 Q. So you believe that there may be certain
23 Q. And is Exhibit No. 210 the second or reply 23 impacts from the project that are no longer under
24 declaration you submitted in connection with that same 24 consideration by Ecology in connection with the 401
25 motion? 25 application?

"4

Page 67 Page 69

1 A. Correct. 1 MR. EGLICK: Objection as to the form of the

2 Q. Now, the question that l was trymg to get to 2 question;vague. 1mean, the401 application has been
3 a minute ago comes from a statement on page 8 of your 3 approved.
4 reply declaration, which is Exhibit 210. If you look 4 A. They're either not under consideration by
5 at line 15, the sentence reads, "In actuality, however, 5 Ecology or their consideration has been put off until
6 as time went on, the scope of Ecology's review and 6 the future, but fight now it's kind of hard to tell
7 eventual issuance of the 401 certification was 7 which that is, because weYe depending on some future

8 continually reduced, generally after discussions with 8 application by the Port and determination by Ecology.
9 the Port about their difficulties in complying with 9 Q. (BY MR. REAVIS) Now, the first application,

10 various requirements of the project review, and 10 the one we discussed a minute ago, Exhibit 208 from
11 generaUy despite recognition ofthe regulations and 11 December 18, 1996, did Ecology issue a 401
12 legal decisions cited above." 12 certification based upon or in response to that
13 And maybe my question was asking you 13 application?
14 something different, but can you tell me what was it 14 A. Yes.
15 about the scope of Ecology's review that was being 15 Q. And is that a 401 certification that you
16 continually reduced.? 16 worked on?
17 A. Originally you'd asked about the scope as 17 A. Yes, it is.
18 reflected m the Exhibit 208, the JARPA from December 18 Q. Who actually wrote that certification?
19 of'96, and l would have to go through this and look at 19 A. I believe it was largely my work in
20 each specific element to compare that statement with 20 conjunction with the other staff involved with the
21 what was in the JARPA. 21 project.
22 The statement m my declaration reflected 22 (Deposition Exhibit No. 211 was marked for
23 primarily later determinations by Ecology of how large 23 identification.)
24 the project was and what aspects of the facility under 24 Q. (BY MR. REAVIS) Can you tell me whether or
25 review should or shouldn_ be included and the 25 not Exhibit 211 is a copy of the 401 certification that

_z: :z::::z ::::::r_ _ =:::::z ._ . i r_r]l"n J_ :z: : 77_3 ' "
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1 was - that you just referredto? 1 should hold out.for more information, but I was
2 A. It is. 2 convinced by Mr. White and others that this approach

3 Q. Now, this certification-is signed by Gordon . ,) 3 was appropriate, and as a result, I was the primary
4 White, correct? 4 author for this 401.
5 A. Actually, the cover letter is signed by Paula 5 Q. At the time that you wrote it and submitted
6 Ehlers for Gordon White. The certification itself is 6 it to Mr. White, did you believe that Ecology had

7 signed by Gordon White. 7 reasonable assurance that water quality standards would
8 Q. Now, this certification was issued at a time 8 be met as a result of the 401 certification?
9 when you had signature authority for 401 9 A. Well, I believe at the time that was still an

10 certifications, correct? 10 open question, because we were going into waters that
11 A. I believe so, yes. 11 hadn't been tested very well yet. We didn't have -
12 Q. Is there any partieular reason that you ean 12 let me back up. This was a very complex pmject.
13 reeall why Mr. White signed this one as opposed to you? 13 There was a sense at Ecology that denying the project
14 A. During that time, even though a number of us 14 wouldn't allow things to move forward and that
15 had signature authofity, on projects ofparticular high 15 approving it would be a better eourse of action, andso
16 profile or cornplexity or controversy, we would often 16 we ended up with this certification.
17 rnove the signature up the ehain of colxu_and to sorneone 17 Q. Well, did you yourself, though, believe that
18 higher up in management, and that's what happened in 18 Ecology had reasonable assurance that water quality
19 this case. 19 standards would be met by issuance of this401
20 Q. Now, did you make a recoiml_endation to 20 certification?
21 Mr. White that he approve this 401 eertifieationand 21 A. At the firne, I believed that ifwe got all
22 sign it? 22 the documents that we required of the Port and if they
23 A. As I recall, this 401 came about after 23 implemented them as Ecology directed them to, then we
24 Ecology had reviewed quite a few docmrmats from the 24 could have reasonable assurance, yes.
25 Port and had eontmued a number of meetings and 25 Q. So at that time, you were relying on these
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1 technical discussions with the Port and their 1 fixturesubmittals to give you reasonable assurance at
2 consultants and had reached agreenmat on some areas of 2 some point on down the road after the 401 was issued?
3 what the project entailed, and I think Ecology had 3 A. That's correct.
4 determined that certain parts of it that we believed 4 Q. And, in fact, there are a number of items
5 needed to be covered under a 401 were appropriate, but 5 that are m the cm'rent 401 that were not in existence
6 there were some areas where the Port had essentially 6 at the time that this 1998 401 was issued, correct?
7 disagreed with Ecology's conclusions and had not wanted 7 MR. SMITH: Objection to form.
8 to go any further, and after discussions with Mr. White 8 Q. (BY MR- REAVIS) Well, you mentioned a
9 and a number of other folks at Ecology, we decided that 9 stormwater management plan, correct?

10 we eould issue a 401 essentially forcing the issue that 10 A. Yes.
11 even though the Port hadn't submitted a final 11 Q. And that did not exist at the time Exhibit
12 stormwater mitigation plan, we could corr_l them to 12 211 was issued, did it?
13 submit that through issuance of this 401in 13 A. I believe at the time there was a storrnwater
14 antieipation of getting the Port to comply that way. 14 rnanagement plan that the Port had submitted. I'dhave
15 At the time, there were a lot of questions 15 to look through this to -
16 about this approach.. I believe a number of people at 16 Q. Why don_ you look at condition C1. It'son
17 Ecology were argumg that in this instance the 401 17 page 10.
18 should be denied. Other people were argumg that it 18 A. ConditionC1 requires submittal of a
19 could be approved if it was conditioned the way it was. 19 stormwaterplan, although l believe the airport had a
20 I believe it was Mr. White's decision to go ahead with 20 stormwater plan for at least the existing facility at
21 this approach. So that's how this 401 earm about. 21 that time.
22 Q. Now, as the author of this 401, though, did 22 Q. Do you reeall why it was necessary at that
23 you make a recotrmmadation that Mr. White sign it? 23 time to require the submittal of a final comprehensive
24 A. I believe on this one I was more on the side 24 stormwater management plan as referenced in condition
25 ofwe weren_ there yet with reasonable assurance and 25 CI?
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1 A. Why it was required? 1 comprehensive stormwatermanagementplan beyond what
2 Q. Why it was necessary for reasonable 2 was in this July '98 plan?
3 assurance. 3 A. Well, I _ we'retalking about two ....
4 A. To ensure that the discharges from the Port 4 entirely differentapproaches, and it's hard to compare
5 would meet waterqualitystandardsfor both the 5 them. From reading theJuly '98 401, I can see thatwe
6 existing and the proposed new partsof the airport. 6 requiredthe Port to, for instance, do multiple BMPs or
7 Q. Do you recall whatkind of stormwater 7 submit the plan that included multiple BMPs for some of
8 management plan the Port had submitted priorto 8 their discharges, and the review for compliance with
9 issuance of this 401 in July of'98? 9 the King County manual resulted in a different set of
10 A. I don't recall right offhand, no. l0 BMPs bcing proposed, so it's kind ofhard to compare.
11 Q. Would you agreewith me thatit is less 11 I don'tbelieve, for instance, there's a requirement in
12 comprehensiveand detailed than the stormwater 12 the currentKing County manualthat under C4b in this
13 managemeut plan thatwas developed by King Countyprior 13 401 itsays-
14 to issuance of the current401? 14 MR. EGLICK: Excuse me. When you say "this

15 MR. SMITH: Objection; form. 15 401," which one are you referring to?
16 A. Well, since l can'trecall what was submitted 16 THEWH'NF.SS: Excuseme. That's the July _)8
17 under this or before this cerlificatiun, Ican't 17 401.
18 compare the two, no. 18 A. At the bottom ofpage ll, there'sa series of
19 Q. (BYMR. REAVIS) Obviously at the time that 19 bullets describing the types of BMPs that areto be put
20 this certificationwas issued you believed that 20 at each stormwatertreatmentfacility. I don't think
21 additional workneeded to be done and a new stormwater 21 there'san equivalent requirementin the current401 or

22 managementplan needed to be submitted, and that'sthe 22 thatcame out of the count3tsreview of the stormw ter
23 - by this certification,I'm referringto the July '98 23 plan.
24 certification. Is that correct? 24 Q. (BY MR. REAVIS) But these requirementsthat
25 A. Yes. Thafscorrect. 25 you referenced on the bottom ofpage 11 were

,..- -.
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1 Q. And you can't as you sit here today testify 1 requirementsthatEcology was requiringthe Port to ......
2 regarding whether the plan that existed in July of'98 2 include in the new comprehensive stormwatermanagement
3 was more or less corrprehensive than the one that 3 plan that was to be submittedafter this 40 1 was
4 currentlyexists? 4 issued, correct?
5 A. Right. I can't recall the details of that 5 ,_ That'sright.
6 plan from 1998. 6 Q. So wouldn't thatindicate to you that those
7 Q. Ecology while you were the 401 technical and 7 particularelements were not in the stonnwater
8 policy lead engaged the services of King County to 8 management plan thatyou had in front of you when this
9 develop - assist the Port in developing a stormwater 9 July '98 401 was issued?

10 managamentplan, correct? 10 A. Thafscorrect. They were either not m it
11 A. We engaged King County as Ecology's 11 or not in it in enough places or in sufficient quantity
12 consultant, so their _ role was to assist Ecology 12 around the airport.
13 rather than the Port. 13 Q. So my question is not what stormwater plan
14 Q. But m any event, King County was mvolved in 14 was either in existence or to be developed by this July
15 reviewing theproposals and the draftstormwater 15 '98 401. My question is the stormwatermanagenmlt plan
16 rmnagernent plan prepared by the Port in connection with 16 that you had in front of you when this 401
17 the 401 that was finally issued in 2001? 17 certification in July '98 was issued, is it your
18 A. Yes. Correct. 18 testimony as yon sit here today that you don't know and
19 Q. And there was a lot of work that went into 19 can't determine whether that stormwater management plan
20 that process, wasn't there? 20 was more or less complete and comprehensive than the
21 A. Yes. 21 one that the August 2001 401 was based upon?
22 Q. Did you have any serious doubt that that work 22 A. I guess my testimony is that I can'tmake a
23 that was done by King County and the Port in connection 23 fair comparison between the two. In both cases,
24 with later efforts failed to add additional 24 there's a dependence on futuresubmittals, and until

25 requirements and other measures necessary to create a 25 those are submitted, it's hardto tell what's going to
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1 result. The requirementshere under C4b in the 1998 1 lead in that area_David Masters, and he recorrurended
2 401 I believe are somewhat different than what is 2 Kelly Whiting as the county's lead reviewer for us.
3 described in the most current 401 fromlastSeptember. 3 Q. As a result of that process, therewas, m
4 Q. Who made the decision to request the 4 fact, a compreh_nsive stormwater managenmat plan
5 assistance of King County in development of a 5 submitted. I think that's the rifle. I'mnot asking
6 storrawater management plan for Sea-Tac airport? 6 you to agree that it's comprehensive, but I believe
7 MR. EGLICK: Objection as to the form of the 7 that's the rifle of the docunmat.
8 question; no foundation. 8 A. Yes. There were several submittals during
9 Q. (BY MR. REAVIS) Do you know how the decision 9 that review.

10 was made to retain King County to assist in the 10 Q. Was the final of that docunaent subrnitted
11 stormwater management plan? 11 before or after you left Ecology?
12 MR. EGLICK: Objection as to the form ofthe 12 A. I don't believe a fmal has been submitted
13 question; no foundation. 13 yet.
14 Q. (BY MIL REAVIS) Can you answer that quesrion? 14 Q. What's the latest - strike that.
15 A. Yes. Yes, I do. 15 Since you left Ecology, have you reviewed any
16 Q. Why don't you tell me what you recall about 16 stormwater rnanagenmat plans that were developed or
17 that. 17 matm_ittedafter you left?
18 A. We had been meeting with the Port for some 18 A. Yes. I believe there was - I'm trying to
19 time, we bemg myself, KevinFitzpatrick, Ray Hellwig, 19 _thedates. There was a December 2000
20 Erik Stoekdale -- I believe those were the main Ecology 20 submittal. I believe parts of that were ulxlated m
21 staff involved in management - in order to resolve the 21 July 2001, and I believe there rmy have been a
22 whole issue of coming up with a stormwater plan that 22 subsequent update in Novemlxx or I)eeember 2000, and I
23 met the requirements, and we'd had some dittieulty, 23 reviewed some portion of each of those. I'm trying to
24 either miscommunication or misunderstanding, between 24 remember if that's the full list or not.
25 the Port and Ecology on what was required and the 25 Q. Have you formulated any opinions about what
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1 submittals and the type of inforrmtion that was 1 you believe might be deficiencies in that stormwater
2 presented. 2 management plan as necessary for a 401 reviewer?
3 During that process, the Port had been saying 3 A. Yes, I have.
4 that they intended not only to meet Ecology's 4 Q. Can you tell me what those are?
5 stormwater manual requirenmats but to meet the King 5 A. The primary deficiency is the speculative
6 County manual requirements. Because we were having 6 nature of the plan. It leaves a lot of the development
7 difficulty figuring out the Port's proposal, I believe 7 of designs and eventual BMPs to some future decision
8 Kevin and I actually after one of the rneetmgs, we 8 point. Apparently some of those future submittals may
9 decided that if we were to review the Port's proposal 9 not even require review or approval by Ecology.

10 and try to see if it actually did meet the King County 10 There's no certainty provided in the current
11 manual requiretmnts, that would take quite a bit of 11 plan or the potential future submittals that water
12 time on our part to get up to speed with the manual and 12 quality standards will be met from the various
13 review the Port's proposal against that, and so we went 13 discharges. It lays out an iterative process that may
14 to Ray Hellwig and proposed that we hire King County as 14 or may not lead to eventual compliance with th¢
15 our technical experts, and Ray presented that to the 15 standards, but at this point it's pretty speculative as
16 Port, and the Port agreed to pay for that review, and 16 to when or whether the Port will get there. So that's
17 that's how we ended up with the county doing the 17 the primary difficulty I have with the plan as it
18 review. 18 stands today.
19 During that time, I believe we wade it clear 19 I also have questions about its interaction
20 to the Port that compliance with either the Ecology 20 with other elements of the project such as the wetland
21 manual or the county's nmnual didn't ensure compliance 21 mitigation sites, water quality and general beneficial
22 with state water quality standards but that finding 22 uses in the nearby streams, its interaction with the
23 compliance with the county's rranual would be a good 23 low flow proposal as it currently stands. So I guess
24 step towards that, and so the Port agreed to pay for 24 the common thread is the speculative nature of the
25 that review, and we worked with the county's watershed 25 proposal.
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I Q. At the time that the July 1998401 was I discussions whether there was or wasn't reasonable
2 issued, did you believe that reliance on a future 2 assurance, you don't recall ever going to Mr. White and
3 submittal of a stormwater mana_t plan rendered that 3 saying, no, there is no reasonable assurance and I
4 401 certification speculative? 4 believe this should not be issued?
5 A. Yes. I would say that'sa speculative 401. 5 A. Yeah. I don't recall one way or the other on
6 Q. But wasn't it your belief that through 6 that ff I used those words. I imagine what happened in
7 development and approval of those future submittals 7 the discussions was weighing the pros and cons and what
8 that could lead Ecology to reasonable assurance at the 8 we knew or didn't know about the proposal at that
9 time that the July '98 401 was issued? 9 point, so I would - I don't remember specifically, but

10 MR. SMITH: Objection to the form of the 10 I imagine there was some discussion of reasonable
11 question. 11 assurance, yes.
12 A. I would say it was nmre my hope than my 12 Q. So did you just give the document to
13 belief. Because we had no assurance that the - given 13 Mr. White and say sign it ff you believe there's

14 the history of the Port's submittals and our history of 14 reasonable assurance, don't sign it if you don't
15 misunderstanding or misco_-o_i_anicationor inadequacy of 15 believe there's reasonable assurance?
16 Portsubmittals, I would say there was a greatdeal of 16 A. No. It was much more cort@lex than that.

17 doubt at Ecology as to what we would see m the future, 17 Q. But you don_ recall making a recoaa_Jendation
18 but the decision was made to issue that 4Ol anyway. 18 that he specifically sign it?
19 Q. (BY MR. REAVIS) Do you believe that Ecology 19 A. I don't think this was solely my
20 lacked reasonable assurance that water quality 20 reconamndation or I don'trecall what part of my view
21 standardswould be met at the ti,-neof issuance of the 21 was reflected in this overaU reconaL_latiorL There

22 July1998 certification? 22 were a number of people involved at the time.
23 A. I would say - well, at the time it's hard 23 Q. Well, I don't want to beat a dead horse, but
24 for me to recall. I would say with subsequent events 24 do you recall Mr. White ever saying, Tom, youwrote
25 that a certification like that would not be issued or 25 this401 certification, is it okay for me to sign, do
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1 should not be issued today. 1 we have reasonable assurance?
2 Q. Did you ever express opinions to Mr. White or 2 A. I don't recall that specific discussion. It
3 anyone else at Ecology at or around the time that the 3 very well could have occurred, n-aybe not in those exact
4 July '98 certification was issued that you believed 4 words, but I doubt Mr. White would have signed
5 that Ecology lacked reasonable assurance and therefore 5 something where he didn't have some questions for me on
6 that that certification should not be issued? 6 a project of this scope, and I believe during the
7 A. I believe I had several conversations with 7 discussions, as I rrentioned, he had conferred with a

8 Mr. White and with others basically asking can we do 8 non2xx of us. The technical experts I had mentioned
9 this? Is this something that we want to do? This is 9 before, other people in n'anagement and at the staff

10 far more speculative than the approach we have taken 10 level came to that conclusion.
11 with the majority of401s in the past. And the result 11 Q. Do you ever recall an instance where you went
12 of those discussions was still the issuance of this 12 to Mr. White and said, I don't believe you have

13 July '98 401. 13 reasonable assurance to issue this 401, and he did it
14 Q. Did you ever express to Mr. White the view 14 anyway?
15 that you believed this certification lacked reasonable 15 MR. EGLICIC Objection; asked and answered.
16 assurance and therefore should not be issued? 16 A. DO I recall an instance where that happened?

17 A. I don_ recall specifically those words. I 17 Q. (BYMR. REAVIS)Yes. With regard to this 401
18 think that may have come up in these discussions. I 18 or any other 401, did you ever go to Gordon White and
19 mean, the whole basis of whether or not to issue this 19 say, I don't think we have reasonable assurance, don't
20 was reasonable assurance, precedents established by 20 issue this 401, and he did it anyway?
21 previous work in 401, that sort of thing. 21 A. That occurred on the Battle Mountain
22 Q. But you actually wrote this July '98 401, 22 proposal, yes.
23 correct? 23 Q. Any others?
24 A. Correct. 24 A. That's the main one that comes to mind. I

25 Q. And so whether or not it came up in 25 believe - well, the other one that comes to mind is a
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1 slightly different situation is the lower Columbia 1 believe it was my question raised to a number of the
2 deepening project where Ecology denied a 401. I was 2 technical staff at Ecology on how to interpret that

3 less directly involved in that proposed project, but m 3 Corps of Engh?,eers guidance specifically for this
4 that case the recommendation was to deny certification, 4 proposal. What did we need as far as fill criteria or
5 and Mr. White concurred with that reco.m_endation. 5 the 401 condition to meet that no toxic materials m

6 Q. Does the July 1998 certification contain any 6 toxic amounts requirement?
7 eriteria for constituents in the fill that will be used 7 Q. Do you recall ifin July of'98 when this
8 to build the third runway? 8 certification was issued you had before you numeric
9 A, May I take a moment to look through it? 9 criteria for various constituents m fill?

10 Q. Sure. l_x)okatpagel4. 10 A. I believe the Model Toxics Clean-up Act, the
11 A. Thank you. It has several conditions that 11 criteria contained m documents related to the act, I
12 address requirements for fill material. 12 thinkthose were available. I think as part of our
13 Q. Now, let me just refer you then to the 13 review we may have looked for other sources of clean
14 beginning paragraph of that section E7. It says, "The 14 fill eriteria used elsewhere m the state or around the
15 Port shall adhere to the Final Third Runway Soil Fill 15 country. That's all I recall at the moment. There may
16 Quality Criteria provided by memo to Ecology on July 16 have been some other things we looked mto.
17 17,1998." Do you recall what document that reference 17 Q. Have you yourself ever written or approved a
18 is with regard to? 18 401 certification that had numeric criteria for fill?
19 A. I don't recall the specifies. Iknowthe 19 A. Idon_treeallrightotihand, no.
20 Port had submitted a proposal that they be able to use 20 Q. Do you recall ever m the eom'se of your work
21 certain sources of fill and not use certain sources and 21 for Ecology learning that numeric criteria had been
22 that they would do certain sampling and momtormg, 22 applied in other 401 certifications whether in
23 that sort of thing, but I don't recall the specifics of 23 Washington or someplace else for acceptable fill?
24 it. 24 A. Actually, let me back up to my previous
25 Q. At the time that this July _)8 certification 25 answer. During my review of the 401 fortheNavy
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1 was issued, did you believe that Ecology had reasonable 1 shipyard in Bremerton, that was an underwater fill in
2 assurance that fill m compliance with condition E7 2 part and dredging of an area near a pier that had
3 would not cause any adverse effects on water quality? 3 contaminated sediments, and so in that sense, there
4 A. I believe that based on our understanding at 4 were numeric criteria in place. That was a little
5 the time that this condition would be adequate to 5 different situation. I believe on some other dredging
6 protect water quality, yes. 6 projects the issue of contaminated fill has come up,
7 Q. Were you involved in the development of the 7 but mostly as a sediment-related issue.
8 criteria that are described m that beginning paragraph 8 Q. Do you recall where those criteria came from
9 m condition E7? 9 to deal with contaminated sediments that were used in

10 MR. SMITH: Objection to the form of the 10 401s?
I l question. It's vague. I 1 A. Those were developed through the process I
12 Q. (BY M1L REAVIS) Let me ask it a different 12 mentioned earlier during the sediment management mle
13 way. Do you recall being revolved m the development 13 development, through technical work group, through
14 of any criteria for acceptable fill prior to the time 14 various contracts with scientists and Ecology's rule
15 that this July '98 certification was issued? 15 development. Those were - at the time, those were
16 MR. SMITH:. Same objection. 16 only applicable to marine sediments, and IVa not
17 A. I don_ understand. For this project or - 17 certain whether or not Ecology's adopted freshwater
18 Q. (BYMR. REAVIS) For this project. 18 criteria yet for sediments.
19 A. Okay. During our review of this proposal, 19 Q. Now, with regard to upland soils, at the time
20 the issue of clean fill came up, and at the time, 20 that this July '98 certification was issued, were you
21 Ecology's only guidance was from the Corps of 21 aware of any sources to which you could refer for the
22 Engineers, and they had a requirement that fill not 22 development of acceptable fill criteria to be used m a
23 contain toxic materials in toxic amounts, and part of 23 401 certification?
24 what the Port was proposing was to use fill from 24 A. No. That was the large part of the
25 sources that Ecology had concerns about, and so I 25 difficulty was that we had the guidance from the corps
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1 saying no toxic materials in toxic amounts but weren_ 1 /L Some of.those are described in the
2 aware of information beyond that that we could use as a 2 documentation related to the Model Toxics Control Act.

3 401 condition. 3 I believe there's,guidance in RCRA, R-C-R-A, the
4 Q. In the course of that work leading up to the 4 federal clean-up, and CERCLA, C-E-R-C-L-A, guidance
5 July'98401 certification, did you do any research 5 fromEPA. I don't know how closely those are related
6 yourself to determine whether or not there were any 6 to compliance with particularwaterquality criteria.
7 standards for use of upland fill in a project that 7 I think those are more focused on human health risk and
8 requires a 401 certification? 8 that sort of thing.
9 A. I believe I may have made some phone calls to 9 But there are methods to determine how a

10 various staff at the Corps of Engineers, perhaps some 10 contarainanteither maves through the soil or is bound

11 other agencies, just to make general inquiries about 11 to soil, and there is some ability to use that
12 that. At the same time, other staff at Ecology were 12 information to detz,_e eventual inxpacton surface
13 looking to other sources. 13 waters.
14 Q. Did you ever have anyone tell you, yes, we 14 Q. Have you reviewed the biological opinion that
15 have done this in another 401 certification - by this 15 was issued by the US Depamnent of Fish and Wildlife?
16 I mean propose numeric fill criteria - and here are 16 A. I know I've reviewed at least part of that,
17 the numbers that we used? 17 yes.
18 A. I don't think we ever found that, no. 18 Q. Have you reviewed that in connection with -

19 Q. So is it true, then, that you were 19 or have you reviewed the portion of that document that
20 essentially trying to creme numeric fill criteria for 20 relates to fill criteria?
21 use in this 401 certification without any real 21 A. I don_ recall either way rightnow.
22 precedent for what number should be used? 22 Q. So you daa_ know whether that doomamt in
23 A. Well, what we were trying to do was get 23 fact did incorlxame an approach to fiU critma that
24 reasonable assurance that the water quality criteria 24 does calculate the amount of constituent that can exist
25 would be met, and if placing contaminated fill on a 25 in soft without injuring or impairing or violating
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1 site requiringa 401 would result in an exceedence of 1 water quality standards?
2 the criteria, we couldn't allow that, and so I would 2 A. I'd have to look at the document to be sure.
3 say the basis of our concern was the water quality 3 Right now 1Ynnot certain one way or the other.
4 criteria, those numbers, rather than trying to come up 4 Q. Have you formulated any opinions about
5 with clean fill numbers. 5 whether or not the numeric criteria in the September
6 Had the Port proposed, for instance, using 6 2001 401 certification are adequate to prevent
7 fill that was only - that only contained contaminants 7 violations of water quality standards?
8 in levels that wouldn't cause concern about possible 8 A. My opinion is based on that document and
9 violations of the water quality criteria, I don't think 9 other doctmmgs that I_¢eread that there is still
10 this would have been an issue. 10 considerable doubt as to whether or not those criteria

11 Q. Well, how do you determine, then, ordoyou 11 will result in the standards being met. IfIwere
12 know how you detcmdne what levels of contammants can 12 reviewing this 401, I would work to have those
13 exist in soil without causing violations of water 13 questions answered beforehand, before I issued the 401.
14 quality standards? 14 Q. WeU, it sounds like what youYe saying is
15 A. Well, I think at the time of this July '98 15 that you believe that there is doubt about whether or
16 401 we didn't know as much about that as we do today. 16 not those are protective.
17 I think a lot of the work that has been camed out 17 A. Correct.

18 since then has helped us address that to some degree. 18 Q, But do you have any opinions based upon your
19 I don'tknow that we're entirely there yet. 19 own research or evaluation that those criteria are in
20 Q. Are there methodologies to your knowledge 20 fact not protective of water quality?
21 that attempt to calculate how much of a particular 21 A. As of right now, I don_ think l can tell one
22 constituent can exist in soil without it causing water 22 way or the other.
23 quality violations? 23 MR. REAVIS: This is probably a good place
24 A. Yes, there are. 24 to break for lunch.

25 Q. What are those to your knowledge? 25 (Lunch recess taken 12:02 to 1:05 p.m.)
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1 AFTERNOON SESSION 1 reviewed relating to the Port's 401 application since
2 1:05 P.M. 2 you left the Department of Ecology?
3 -oOo- 3 A. Okay. So those that Iincluded in the
4 4 declarations as Well as - it may be easier to start
5 CONTINUING EXAMINATION 5 from the back of this list. I've looked at the low

6 BY MR. REAVIS: 6 flow analysis flora either November or December of 2001.
7 Q. I just had a couple of questions about the 7 I looked at some part of the stormwater monitoring
8 July '98 401 certification, which is Exhibit 211. One 8 plan, I believe. I believe I've looked at the sand and
9 thing I noticed about this document is in several 9 gravel pollution prevention plan, that one or another
l0 places it requires that submittals be given to Ecology, 10 document with a similar title.
11 and in the course of doing that, it says specifically 11 Q. Let me stop you there just to be clear we're
12 Ecology_s Tom Luster, and my question for you is was 12 on the same page here. You're looking at the last page
13 that a normal way to draft a 410 certification or is 13 ofExhibit203, and therds one document on there that
14 that different for this particular project? 14 you did not mention having reviewed smee you left
15 A. That was fairly standard at the tirne. We 15 Ecology being tbe spill prevention eontrol and
16 either specified which ofthe 401 staff should receive 16 countermeasures plan, which apparently was finished in
17 documents or would say in general provide it to the 17 August of 2001, so is that a document you believe you
18 federal permits team or something like that. Itvaried 18 reviewed since you left Eeology?
19 by project, but it wasn't unusual to have a particular 19 A. That one I believe I may have reviewed. I'm
20 person's name there. 20 not certain sitting here right now.
21 Q. What I'd like to do now is have you deseribe 21 Q. Iguesstbere'saeheekmarkbyit, and
22 for me what all you have done since you left the 22 thafs why I'm
23 Department of Ecology as it relates to the Port's 401 23 A. Right. Ifl had it to look at, Ioould
24 application or the 401 certification. Maybe if you 24 probably be more certain about all of these.
25 could start with the list of documents that you brought 25 Q. Well, let me ask you how you prepared this
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1 with you today, which I believe is Exhibit 203, and 1 list in Exl_qait203 and how you went about checking off
2 tell me if you can which of those documents that you 2 the items that you have in fact reviewed and
3 put check marks by you have reviewed since leaving the 3 specifically with regard to things you reviewed since
4 Department of Ecology. 4 you left Ecology. Did you make these check marks based
5 A. Okay. I think I reference some specifically 5 upon d_ts you had in your file; therefore, you
6 in my declarations and deposition. I don_t recall 6 knew that you had them in your possession and reviewed
7 right at the moment which ones those were, but those 7 them?

8 along with - 8 A. No. I got this list and made the check marks
9 Q. So just to clarify, that would be in one of 9 in response to the - I don't know the name - the

I0 the two declarations you submitted in this case that 10 request for this deposition today, but I didn't have
11 you had a list of certain doeuments you - 11 all the doeun_ats in front of rrJewhen l made the cheek
12 A. I believe l referenced the fact that l had 12 marks. I did this - I put together this cheek marked
13 reviewed documents as part of my declaration or 13 list yesterday.
14 preparing my deposition. I could go through those and 14 Q. So some of this was done based upon rnenlory?
15 point them out if need be. 15 A. Correct.

16 Q. Well, maybe I_n confused by documents that 16 Q. And that particular document, the spill
17 you reviewed in preparing your deposition. Are you 17 prevention control and oountemaeasures plan, you may or
18 talking about - did you mean to say declaration? 18 may not have reviewed?

19 A_ Excuse me. What's the question again? Just 19 A. Correct. Going to the previous page, page 9,
20 preparing for - 20 the cumulative irapacts to wetlands and stream, I
21 Q. No, no. This is a broader question than the 21 believe that's the version I reviewed. Low flow
22 one I asked you earlier. The one earlier related to 22 analysis flow impact, I believe that's the version I
23 documents you reviewed in preparation for this 23 reviewed. I'm looking quickly to see if these other
24 deposition. The question I'm asking you now is can you 24 documents I didn't check I might have reviewed. As I
25 tell me which documents or what documents you have 25 said earlier, the biological opinion, I reviewed at
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1 leastaportionof that. 1 or certification?
2 Near the top of thatpage, thenatural 2 A. Probablyseveral dozenhoursoverall. That
3 resourcemitigationplanandappendices,thewetland 3 seems to be aboutright.
4 functionalassessment,possiblysome otherson this 4 Q. Did you keep any recordof the amount of time
5 pagebasedon not that I rengmberthe titleexactly, 5 you_'e spent doing that?
6 but I know I reviewedsomereportsdoneby Hart 6 A. No.
7 Crowser,and they'relisted as the authoron some of 7 Q. Severaldozen could be a pretty broad range.
8 these. I'm tryingto rememberff someof these may 8 Can you tell me whether or not you believe it'smore or
9 havebeen appendicesto documentsthatI reviewed. 9 less than 50 hours?

10 Q. Do you rememberwhat thesubjectmatter was 10 A. I would say over the course of the year, over
11 of the HartCrowserdocumentsyou reviewed? 11 50, yeah. It's hard to estimate exactly, because I
12 A. I believe therewas at least one docurnenton 12 would do it for two or three hours m an evening or a
13 ageoteehniealreportontheMSEwaU. There may have 13 chunk oftime on a weekend orthings like that. I
14 been another one to dowith a flow analysis. Again, 14 didn_ dedicate like a solid week to reviewing
15 it'skind of hard to tell withoutthestack in front of 15 docma,,ents,for instance.
16 me. 16 Q. Do you believe that the amountof time you
17 Goingto page 8, I believe De seena 17 spent was less then a hundred hours?
18 documentthathad to do with the abandonedwells. I'm 18 A. Probably, yeah. I'd say between 50 and a
19 not certainthat this is the same docunaent,but it 19 hundred.
20 mighthave been. 20 Q. Where did you obtain the documents that you
21 Q. Let me stop you thereand askyou: Page 8 21 reviewed that you_'e just testified about?
22 seemsto rtmin terrmof docmmnt finishdates from 22 A. I thinkmost of themwere sent to me by ACC.
23 Septemberof 2000 toDecemberof 2000, so I wanted to 23 Q. By ACC directly or by ACC'sattomeys?
24 make sure th/_tyour answernow is confined to docuraents 24 A. That i'm not sure of. It rnay have been both
25 that youhave reviewedsinceyou leftEcology. 25 in different instances. One may have sent them orthe
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1 A. Right. Yes. I believe - well, for some of 1 other. 1Ynnot sure of the difference, I guess.
2 these that were issued before I leREcology, I 2 Q. In addition to the documents themselves that
3 probably reviewed them at the time, and for some of 3 you've testified about, were there other materials that
4 them I_,e also looked at them over the past year. 4 came alongwith the corranunications from ACC or its
5 Other ones on this page, the low flow stream flow 5 counsel relating to the 401 certification?
6 analysis, the stormwater - the comprehensive 6 MIL EGLICK: Objection as to the form of the
7 stormwater management plan. I don1 recall if I 7 question; no foundation.
8 mentioned earlier the final wetland delineation report. 8 A. I also received from ACC or its counsel the
9 Those are the ones that are apparent fight now to me. 9 notes from the meetings that occurred last - in the

10 On page 7, I think weYegetting into - 10 fall of 2000. This was the series of meetings with
11 well, at the top of that page, those may be documents 11 Kate Snider facilitating. Those meetings included a
12 that were before l left Ecology pnmarily, butletme 12 number of notes, so I got a copy of those.
13 just make sure. Right at this moment, IcanXrecall 13 MILEGLICK: Canljustclarify? Were
14 which of them on this page I reviewed in the last year 14 talking about last fall?
15 versus before then, and the same for the ones on page 15 THE WITNESS: Of 2000.
16 6. 16 MR. EGLICK: Thank you.
17 I think as we go back in this document, weYe 17 A. I may have - I think I received some e-mails
18 getting into documents that were made out of date by 18 that ACC had obtained from Ecology. That's all that
19 subsequent submittals by the Port, and so I think in 19 comes to mind right now.
20 the last year I focused on most recent versions of 20 Q. (BY MR..REAVIS) Do you remember what the
21 various plans and analyses, that sort of thing. I may 21 subject of those e-mails was?
22 have missed some, but - 22 A. In general, just having to do with the review
23 Q. Do you have any estimate about the amount of 23 for401 ofvariousaspeets. I can_ bring to mind
24 time that you have spent in the last year reviewing 24 specifically right now.
25 documents related to the third runway 401 application 25 Q. Any particular e-mail stand out?
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I A. At the moment, no. I'mtrying to - I doubt _ 1 don_ we do this. Let's go ahead. You can ask subject
2 verymuch that I got a complete set. From readingthe 2 to my motion to strike on the understanding that there

3 various declarationsand depositions, it appearsthere 3 will be absolutely no question that when similar
4 were a lot of e-malls that I haven't seen duringthe 4 questions are asked of Port witnesses that there will
5 last year,but I was provided some subset of those. 5 be no instruction not to answer similar questions of
6 Q. Werethere any transmittalletters or 6 any Port witness.
7 memorandaforwardedtoyoubyanyoneinconnectionwith 7 MR. REAVIS: Letme dothis.Pm goingto
8 the401issuesatthePortsinceyouleftEcology? 8 move on fornow.

9 A. I think with each packet I think there was a 9 MR. EGLICK: Well, no. IYnurging you to ask
10 cover memo saying here are and then a list of the 10 the question subject to that agreement.
I1 documents,butnothingotherthanthat. II MR. REAVIS: No. What rm goingtodois
12 Q. So no memoranda, for example, explaining the 12 call co-counsel and ask thern whether they have an
13 theory of the case or outlining the issues? 13 understanding of a different agreement, and at a break
14 A. No. Nothinglikethat. 14 Iqlcallthem.IfIgetananswer,PU gointothis-

15 Q. To thebestofyourrecollection,then,it 15 areaornot.IYndoingthatbaseduponmy own volition
16 wasdocumentswithatransmittallettersayinghereare 16 andnotasaresultofyourobjection,butIdowantto

17 documents? 17 clarifyitbeforeIagreetowaivesomesortof

18 A. Correct. 18 privilegethatc.o-counselmay haveagreedto.
19 Q. Who allhaveyoutalkedtosinceyouleft 19 MR. EGLICK: IYnnotwaivingany,butwhat

20 EcologythatwaseitherwithACC orrepresentingACC? 20 IYnsayingisPrnnotgoingtoaskorinstructor
21 A. rvctalkedwithMr.Eglickafewtimes.I 21 requesthim nottoanswer.I'llleaveR foramotion

22 believe I talked with Mr. Stock once or twice. Let's 22 to strike, but only on the understanding of course,
23 see. Ms GradatMr. Eglick'sandMr. Stock,s office. 23 that what'ssaucefor the goose is saucefor the
24 That'sall thatcomestomind fight now. 24 [_nder.
25 Q. How manytimesdoyouthink you'vetalkedto 25 _ YOUNG: Ihave one question,whichisis
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1 Mr. Eglick since you left Ecology?. 1 it then your position, Peter, that Tom Luster is a
2 A. Probably half a dozen or so. 2 retained expert on behalfofACC?
3 Q. And what was the substance of those 3 MR. EGLICK: Well, I guess ffyou want to
4 conversations? 4 talk about that, we can go off the record and talk
5 MILEGLICK: Wait a minute. You_easking 5 aboutit, but I'm not being deposed here. Theword
6 him what the subject matter was or the substance? 6 "retained" kind of implies some sort of commercial
7 MR. REAVIS: Either one. I asked substance. 7 wansaction, and I don't think that's applicable here.
8 MR. EGLICK: So because I want to understand 8 MR. YOUNG: But you're saying he is your
9 the Port's position on this, is it the Port's position 9 expert for purposes of asserting work product

10 that in this case it is not asserting that there is a 10 privilege?
11 work product protection or attorney/client privilege, 11 MR. EGLICK: Well, he is going to testify on
12 however it's characterized, that applies to 12 his opinions having been qualified as an expertby
13 conversations between, for example, Port counsel and 13 Ecology before we ever appeared on the scene. I think
14 witnesses that the Port is going to call or has listed? 14 Exhibit 202, the third page, Ecology's description of
15 MR. REAVIS: Well, my understanding of this 15 Tom is that he, quote, serves as senior expert to the
16 -- and let me say I wasn_ involved in the details of 16 shorelands and environmental assistance program and the
17 it - was that with regard to the production of 17 Department of Ecology on technical and policy issues
18 documents that both parties were agreeing that those 18 related to section 401 of the Federal Clean Water Act,
19 materials would not be produced; in other words, 19 Coastal Zone Management consistency determmatious, and
20 communication between counsel and experts. My 20 coordinated state responses and so on. I guess -
21 understanding, though, was that in depositions those 21 MR. YOUNG: He's not working for Ecology now.
22 matters can be inquired about. I guess I would ask you 22 MtL EGLICK: Right. But you asked me -
23 if you have a different underslandmg to let me know 23 there are two parts to the question. One, is he an
24 now. 24 expert? As far as I know, Ecology described him as an
25 MR. EGLICK: Well, that wasn_ mine, so why 25 expert - how many years ago is this now, five? - on
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1 401, so, yes, be's an expert, and, yes, we have asked 1 Q. Did you.make changes after having sent it to
2 him to testify in the presentation that we will make to 2 them in draft form? Let me refer to both declarations
3 the board. - 3 for now.

4 MR. YOUNG: That's what I was looking for. 4 A. Right. "_'herewere a few minor edits. The
5 Thank you. 5 primary changes were formatting. I don_ think I_¢e
6 MR. REAVIS: And do you believe that 6 written a declaration before these two, so I wasn_
7 conversations between you and Mr. Luster are 7 sure on the stmctt_ and fortmt, that sort of thing.
8 privileged? 8 But the words are mine, and there were a couple minor
9 MR. EGLICIC Well, I think the question that 9 edits or gra_aa_iaticalcorrections, but nothing of

10 I raised was whether or not there had been an agreement 10 substance.
11 among counsel that conversations, communications with 11 Q. Have we covered, then, the list of people
12 witnesses such as Mr. Luster were not going to be 12 that yon have talked to from ACC or representing ACC
13 inquired into whether those communieatiom were in 13 since you left Ecology? Are those three, Mr. Eglick,
14 writing or in some other way. I don't know whether 14 Mr. Stock, and Ms. Grad, the entire list?
15 that falls under attomey/client or work product. I 15 A. As far as l know, yes. 1Manot certain who
16 believe that Mr. Pearee's letter from December suggests 16 all are members of ACC, butldon'trecall
17 it falls under both, and that's the letter that I 17 conversations with other people from that general area.
18 thought was the load star here. Have you seen 18 Q. Let me exclude Ecology people from this
19 Mr. Pearce's letter? 19 question for now, but who else have you talked to since
20 MR. REAVIS: I have. 20 you left Ecology about the Third Runway Project or the
21 MR. EGLICK: YouknowMr. Pearce, right? 21 401 certifieation in connection with that?
22 He's the other counsel for the Port. What l've also 22 A. l've probably mentioned it to some of my
23 said here again is please go ahead and ask your 23 fi'iends jnst - they knew it was a big part of my life
24 questions subject to my objection and motion to strike 24 for several years.
25 so long as it's understood that the Port will not 25 Q. You mean friends in California or friends up
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1 interpose any instruction not to answer or anything 1 here in Washington?
2 elsewhvnourtumeomes, and that way we canjust move 2 A. Someofboth, actually.
3 right aheadhere. 3 Q. Have you talked to Mr. Wingard about this
4 MR. REAVIS: As I said a minute ago, I'm 4 project since you left Ecology?.
5 going to defer that and come back to it later. 5 A. I don1 think Mr. Wingard and I have talked.
6 MR. EGLICK: It'syour choice. 6 I believe he and I exchanged an e-mail or two, but I
7 Q. (BYMR. REAVIS) Do you have any recollection 7 don_ believe it was anything about this projeet. He
8 about the total amountof time you have spent in 8 was workingon something else having to do with the
9 conversations with Mr. Eglick? 9 Clean Water Act, and I know at one point I forwarded

10 A. I don't remember any calls being more than 10 10 him an artiele that l had read that I thought he might
11 to 20 minutes at most. Most were shorter, I think. I 1 flnd of interest, but I don_ think we had any exchange
12 Q. How about Mr. Stoek? And, again, the 12 on the third runway in particular.
13 question being how much time have you spent in 13 Q. Have you talked to Brett Fish since you left
14 telephone calls or meetings with Mr. Stock? 14 Ecology?.
15 MR. EGLICK: Objeettotheforrnofthe 15 A. No.
16 question; compound question, no foundation. 16 Q. Who have you talked to or what Ecology
17 Q. (BY MR. REAVIS) Let me ask you how much time 17 employees have you talked to since you left Ecology
18 have you spent in telephone calls with Mr. Stock? 18 with regard to the Third Runway Project?
19 A. Probably l5, 20 mmutes total. 19 A. Ih,,e talked with Ann Kenny l think three
20 Q. Can you tell me who prepared the first draft 20 different times. I_,e talked with Erik Stockdale

21 of the two declarations that you submitted? 21 several times, probably half a dozen or less. I_,e
22 A. Oh, I did. 22 talked with Gordon White once or twice. I talked with

23 Q. And did you send that to counsel for ACC in 23 Dave Peeler. Those are all that come to mind right
24 draft form? 24 now.

25 A. I did. 25 Q. Some of the documents you brought with you
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I today, Exhibits 204 and 205, are notes that you made to I of the matters that he was working on?
2 yourself relating to conversations that you had with 2 A. I don't recall any great details about the
3 Ann Kenny? 3 substance. It was more of a conversation on how things
4 A. Correct. 4 were going in g_eneral. I don't think we discussed the
5 Q. One's on June 5, 2001, correct? That's 5 particular details of a wetland issue, for instance.
6 Exhibit 205. 6 Q. What did you discuss with Gordon White on
7 A. Right. 7 this one or two times that you talked to him?
8 Q. Now, do you recall whether you created this 8 A. Mr. White actually came to California as part
9 Exhibit 205 on the same day that you talked to 9 of a review team looking at the California coastal zone

10 Ms. Kenny? 10 management program, and that review was hcld at my
11 MR. EGLICK: Objection; asked and amw_ed. 11 office in San Francisco, and so Gordon was there over
12 A. This onc shows or the first line starts "call 12 severaldays, and I saw him once or twice during that
13 today from Ann Kermy," so in this case, yes, Irmdeit 13 review. He was pretty busy during that whole time, so
14 the same day. 14 we just exchanged pleasantries primarily. I don_
15 Q. (BYMIL REAVIS) Wouldtbatbe'tmeofExhibit 15 thinkwediseussedSea-TacataU, actuaUy.
16 204aswell? 16 Q. Was there another time that you were
17 A. 204 may be a little different. I think we 17 referring to a minute ago?
18 had a little back and forth on voice mail for a day or 18 A. I think I saw him once or twice during that
19 several dayperiod perhaps until we spoke live in 19 several-day period is all.
20 person. 20 Q. Now, in your work for the California Coastal
21 Q. So this represents two oceasions that you 21 Commission, are you dealing with 401issues?
22 talked to Ann Kenny, this being 204 and 205. You 22 A. Not directly. California Coastal Co_urdssion
23 mentioned a third occasion. 23 doesn_ have 401 authority. That's held in a different
24 A. I believe there was one other occasion, but I 24 agency, although a number of the projects that we work
25 did not make notes on that eall. 25 with in the commission are required to obtain a 401,
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1 Q. Do you recall what that other conversation I and so part of my review for the coua-cdssion is to make
2 was about? 2 sure the 401 is in place or fred out the status of the
3 A. It may bave been a eontinuation of one of 3 401review on a particular project, and sorne of the
4 these two issues, but I don't recall specifically right 4 work I do involves the same sort of water quality
5 now. 5 concerns that the 401 work I did here involved.

6 Q. What was the purpose for your conversations 6 Q. What agency in California does handle 401
7 with Mr. Stoekdale? 7 work?

8 A. Early last year right after I left Ecology, 8 A. There's a state water quality control board
9 Erik and I talked several times just because we're 9 and nine different regional water quality control

10 friends and colleagues, and he called me to find out 10 boards.
11 howlwasdomgmmynewjob, andlcalledhirntofmd 11 Q. Since leaving the Department of Ecology, have
12 out how he was domg, and we diseussed how the Sea-Tac 12 you talked to any legislators about the Third Runway
13 review was gomg. 13 Project?
14 Alittlelater, Ibelieve, sometime this 14 A. No. I haven_ talked with any ofthem about
15 sma-auerhe was planning a trip to California with his 15 that.
16 family, and we talked to see if we eould get together, 16 Q. You hesitated a minute. Is tbere something
17 if he bad any tirne to visit and that sort of thing. It 17 thatyouYethinkingofasaconversation?
18 turns out he didn't, so we didn't get to see each 18 A. At one point I got a letter - I didnX talk
19 other. Those are the two rmin issues, I believe. 19 with but I got a letter from Senator Patterson asking
20 Q. Do you recall what Mr. Stockdale told you 20 if I would care to comment on the NPDES permit that
21 about how the Sea-Tac project was doing? 21 Ecology had issued to the Port in spring or early
22 A. Oh, I think generally he was saymg it was 22 stmaiierof2001.
23 going like it always bad, kind of in fits and starts 23 Q. And did you do that?
24 and they were trymg to get through the review. 24 A. Ibelieveoneoftheconversatiomlhadwith
25 Q. Did he talk to you about the substance of any 25 Mr. Stock - he called on the senator's behalf, I
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1 believe, and we had a brief discussion. I believe the 1 you brought with you today, correct? _

2 gist of it was I referred to my earlier letter to the 2 A. Correct. I had provided - Exhibit 206 is
3 senator that I wrote in January 2001 and the issues I 3 the attachment without the cover letter, and so 212 is
4 raised there. 4 the cover letter'and the attachment together.

5 Q. But you don_ reeall submitting any written 5 Q. In paragraph 2 ofExhibit 212, the cover
6 comments on the NPDES permit in 2001? 6 letter, it says, 'Tve included with this letter a
7 A. I donX think I wrote anything on that issue, 7 brief assessment of my view of the issues - due to
8 no. I don_ remember that. 8 several time constraints, it is not complete, but it

9 (Deposition Exhibit No. 212 was marked for 9 does focus on what I believe are some of the primary
10 identification.) 10 issues to be resolved in the project review."
11 Q. (BY/rill REAVIS) Is Exhibit 212 - does that 11 Do you know if either during your tenure at
12 appear to be a copy of the letter that you were 12 Ecology or shortly thereafter there was a list put
13 referring to a minute ago that was sent by you to Julia 13 together of all of the outstanding issues related to
14 Patterson in January of 2001? 14 the Port's application for 401 certification?
15 MILEGLICK: Objeetastotbeformofthe 15 A. Yes. I believe at different tirnes there were
16 question. I don't recall anyone referring to a letter 16 several different lists put together depending on the
17 a minute ago. 17 status of the project.
18 MR.REAVIS: Maybe l misunderstood the 18 Q. IhaveafewexarnplesthatI_nnotsureI
19 question. 19 want to get mto a rnemo-by-rnerno review of those, but
20 Q. (BYMR. REAVIS) Did you send a letter to 20 let me ask you if during the eourse of your work on the
21 Senator Patterson in January of2001? 21 401 project you yourselfkept a list ofwhat you
22 A. Yes. 22 believed to be outstanding issues.

23 Q. Does Exhibit 212 appear to be a eopy ofthat 23 A. Ibelieveearliermtbeproeesslwasasked
24 letter? 24 to keep track of the different issues as they came up.
25 A. Yes, it does. 25 Very early in the process I believe there was a list
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1 Q. Now, the fast sentence in that letter says, 1 that was generated through meetings between the Port
2 "Thank you for your letter of congratulations last 2 and Ecology. The regional director at the northwest
3 week." I assume that you got a letter from Senator 3 office before Ray Hellwig was M_ Rundlett, and we had
4 Patterson shortly before this Exhibit 212 was sent, 4 a series of meetings with the Port during that time
5 correct? 5 where I think we had a list of issues.
6 A. Correct. 6 During different phases of the Port's
7 Q. Do you recall what was in that letter? 7 project, the project changed. For instance, at one
8 A. She wrote a letter saying, I understand that 8 pomt there was a proposal to use irrigation water from
9 you've accepted a job in California, congratulations on 9 a well on the golf course south of the airport, and

10 my new position, and asked that before I left if I 10 that proposal had issues related to it that went away
11 could provide her a s_ of my understanding of the 11 after that proposal went away, so there might have been
12 current status of Ecology's 401 process on the Sea-Tat 12 a list at that time that was later supplanted by
13 application. 13 another list.
14 Q. Exhibit 212 is a two-page letter, and then 14 Q. I guess I'm not asking you whether there were
15 there's an attachment to that letter, correct? 15 items that came and went from the various lists. I was

16 A. Right. 16 just trying to detennme wbether or not you yourself
17 Q. Is that attachment to the letter in response 17 tried to keep a running list of what you thought were
18 to Senator Patterson's request for a - for mfommtion 18 the issues that were outstanding.
19 from you about the eurrent status of the Sea-Tac 19 A_ Yeah. I tried to keep tabs on where we were
20 project? : 20 with the review, and I probably had several different
21 A. Yes. 21 lists over time.

22 Q. And did you create that attachment to Exhibit 22 (Deposition Exhibit No. 213 was marked for
23 212? 23 identification.)
24 A. I did. 24 Q. (BY MR. REAVIS) Let me ask you about Exhibit
25 Q. I think that was one of the documents that 25 No. 213, which at the top left on the first page says
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1 "Sea-Tac issues short list October '99.doc." Can you 1 Q. (BY MR. REAVIS) Let me ask you if you
2 tell me whether or not this exhibit is a document that 2 recognize Exhibit No. 215.
3 you created? _ _ 3 A. Yes.
4 A. This looks like something I created, yes. 4 Q. What is it?
5 Q. And is that your handwriting on the first 5 A. This is one set of notes from one of the
6 page of that doest? 6 meetings held as part of that process on October 13,
7 A. It is. 7 2000.

8 Q. Now, do you know during the course ofthe 401 8 Q. That shows you as an attendee, correct?
9 consideration by Ecology whether you updated this 9 A. Right.

10 Exhibit 213 or tried to keep sort of your own running 10 Q. Now, if you refer to page 2 of that document
I 1 list of issues? I I and on to page 4, so the bottom half of 2, all of page
12 A. I donR recall right now whether this was one 12 3, and the top of page 4. It appears to be a list of
13 of a series of- or ifI used this list and 13 what are called 401 technical issues requiring
14 continually updated it or created a new list, so I 14 resolution. Do you see that in the left column on the
15 guess my answer is I don_ recall fight now. 15 table there?
16 (Deposition Exhibit No. 214 was marked for 16 A. Right.
17 identification.) 17 Q. Was it your understanding that this
18 Q. (BY MR. REAVIS) Exhibit No. 214 is entitled 18 facilitated process was designed to make a
19 Draft October 9, 2000. It appears to be a memo from 19 comprehensive list of the issues that remained to be
20 you to Ecology Sea-Tac reviewers; is that correct? 20 resolved in connection with consideration of the Port's
21 A. That's right. 21 401 application?
22 Q. The re line says, "my most current list of 22 A. I believe that was its intent, yes.
23 issues to be resolved for Sca-Tae 401 review"; is that 23 Q. And did you have an opportunity after this
24 correct? 24 October 13 meeting to corm_ent on the list that was set
25 A. That's correct. 25 forth in Exhibit No. 215?
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1 Q. Do you recall whether it was your intention 1 A. I believe so. This is noted as final draft
2 in preparing documents like No. 213 and No. 214 to try 2 meeting notes, so rm not certain on this particular
3 to be as comprehensive as possible with regard to what 3 memo, but I know that the format for the series of
4 the outstanding issues were at any given time? 4 meetings was that Ms. Snider would send out draft
5 A. The main focus was to keep tabs on the 5 meeting notes for both Ecology and Port review and then
6 various issues as they arose, rm not certain right 6 would create a set of f'mal notes for each meeting.
7 now whether any could be considered comprehensive. 7 Q. So do you recall receiving draft minutes of
8 They were fairly con'_lete but often didn't go into, for 8 the meeting before the final version came out?
9 instance, the level of&tail necessary. IfI 9 A. That was the general approach, yes.
10 mentioned that the natural resouree mitigation plan 10 Q. Do you believe that you reeeived them on one
11 isn't complete, I may not have gone into each wetland 11 or more occasions, the drafts?
12 delineation and each mitigation site and what's 12 A. I believe so. I'm not certain when this

13 necessary for each one. 13 process started, so this may have - I don't know if
14 Q. At sorne point in the fall of 2000, therewas 14 this was the first rneeting or.what, third or what.
15 a process created which you referred to earlier in 15 (Deposition Exhibit No. 216 was marked for
16 connection with what Kate Snider was doing, correct? 16 identification.)
17 A. Correct. 17 Q. (BY MR. REAVIS) Let rne ask you to review
18 Q. Can you tell me what the pmpose for that - 18 ExhibitNo. 216, which appears to be an e-mail sent by
19 and I'll call it a facilitated meeting process - was? 19 you to Ray Hellwig, Paula Ehlers, Kevin Fitzpatrick,
20 A. I think the main purpose was to have a 20 and Joan Marchioro on October 18,2000.
21 structured format for Ecology and the Port to sit down 21 A. Correct.

22 and work out clear understandings on what issues needed 22 Q. Do you recall this particular e-mail or the
23 to be resolved and how to go about resolving them. 23 attachment to it?
24 (Deposition Exhibit No. 215 was rnarked for 24 A. Yes.

25 identification.) 25 Q. The attachment that starts on page 2 of this
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1 exhibit, does that appear to be the same attachment 1 decision?
2 that'sref_aced by this little icon on the first page 2 A. Well, I don'tknow that there was an official ....
3 of the e=mail? - 3 procedure m that case. I think that's a very general . ....
4 A. Yes. I believe it is. 4 question, and it'would depend on the specifics of a

5 Q. Do you recall - well, let me just read the 5 given project
6 first sentence of the attachment "I have identified 6 Q. was there any general rule that if an issue
7 several issues that need to be better resolved for 7 was a technical issue and you as the 401 lead disagreed

8 Ecology to issue a defensible 401 certification that 8 with a technical person on some other part of the team
9 meets regulatory requirements." My question for you 9 that you were supposed to defer to the technical

10 is, do you know whether or not Exhibit No. 216wasan 10 expertise of that partieular teclmieal person?
11 attempt by you to supplement the list of issues that 11 _ I don_ think that was an absolute. Again,
12 were referenced in Exhibit No. 215, which was the 12 it would depend on the specifics. In most eases wtm'e
13 facilitated meeting minutes on October 137 13 there was a difference of opinion, it didn't
14 A. IbehevemyOctober 17 doeument was meant to 14 necessarily have to do purely with a technical issue.
15 be - meant to include some issues that I thought had 15 It was mostdy the relationship between an area of
16 been left off of the October 13 issue list, yes. 16 technical expertise arid an area of regulatory

17 Q. So at that time m October, were you 17 expertise.
18 attempting to give your input to Kate Smder and the 18 Q. If it were a purely teclmieal issue as to
19 facilitated process in order to develop a eomprehensive 19 which you disagreed with a technieal expert, doyou
20 list of issues that no,led to be resolved in the 401 20 believe it would have been your duty to defer to the

21 process? 21 recoumiendations made by the technical expert?
22 A. The memo I wrote didn_ go to Kate Snider. 22 A. Again, not necessarily. Pll provide a
23 It was an internal Ecology memo. I believe at this or 23 specific exan@le. If a proponent is proposing to put
24 perhaps other meetings before this Oetober 13meetingI 24 in a stormwater BMP and the doctmaentation Ecology has
25 had raised some of these issues, but this draft didn_ 25 shows that that BMP is able to treat a certain type of
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1 go directly to Ms. Snider. 1 run-off to a certain degree but the resulting discharge
2 Q. So regardless of whether or not Exhibit 2 doesn't meet the water quality standards, the technical
3 No. 216 was sent to Ms. Snider for the purpose of 3 expert may say this is all that's required in the
4 expanding or modifying her list, do you recall in 4 stormwater nmnual and we've determined that this meets
5 October of 2000 yourself attex_pting to give your input 5 the stormwater manual. The regulatory person may say,
6 into the list that was being created by Kate Snider in 6 that's fine from a technical perspective, but that
7 order to make this a comprehensive list of outstanding 7 doesn't meet the requirement for reasonable assurance.
8 issues? 8 And so it's not so much a disagreement
9 A. Yes. 9 between the two, but it's applying a certain area of

10 Q.l._tmejustaskyouaquestionaboutthe 10 teehnieal expertise to a regulatory situation in whieh
11 e-mail itself, No. 216. The second bullet there says, 11 the technical finding doesn't allow the regulatory
12 "While some of them may be, quote, internally resolved 12 standard to be met

13 through consensus (minus 1), close quote." Do youknow 13 Q. Well, let rne ask you a question, then, to
14 who tbe minus one was? 14 follow up on that. There may be instances where
15 A. That would be me. 15 there's a regulatory answer and a technieal answer,
16 Q. Is that an indication that other people at 16 but, for exan@le, if you have an issue that comes up
17 Ecology had agreed on the resolution of some of these 17 regarding whether or not a particular sampling result
18 issues but you hadn't necessarily agreed? 18 represents a violation of water quality standard, would
19 A. I believe so, yes. 19 you consider that to be a technical issue or is that
20 Q. Now, m an instance where that is the case, 20 more a regulatory issue as you've described the
21 where you have consensus among other 401 reviewers or 21 difference?
22 other technical people working on a 401 and you don't 22 A. Well, m this particular ease, I recall
23 agree with the consensus of the rest of the group, was 23 several conversations with different people in the
24 there a procedure at Ecology for resolving those types 24 water quality program about that very concern, and
25 of differences of opinion so you could reach a 25 Ecology's experts in stormwater had varying opiniom on
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1 something as simple as your question. Can you 1 MR. REAVIS: Let me be a little more
2 determine compliance with water quality criteria ffyou 2 specific.
3 take a grab sample or do yon r/_d a series of samples? 3 (Deposition Exhibit No. 217 was marked for
4 How do you determine that? 4 iderltific_ttion-)
5 I got different answers from differe_lt .5 Q. (BY MR. REAVIS) Showing you what has been
6 expects on that, and so in that sense, until that 6 marked Exhibit No. 217, which is a declaration from
7 question was resolved, the whole idea of having 7 Kevin Fitzpatrick signed by him on the 28th of
8 reasonable assurance that the water quality standards 8 September, 2001. Have you seen this declaration
9 would be met was in question, and I don't think Ecology 9 before?
10 could base a decision on having reasonable assurance as 10 A. Yes, Ihave.
11 long as it didn't know whether or which sampling rnethod 11 Q. Let me ask you about some statements in
12 could ensure the standards were being nm. 12 paragraph number 3. Well, let me back up just a
13 Q. With regard to that type of issue, firstoff, 13 minute. In paragraph number 2, Mr. Fitzpatrick said he
14 is that an issue thatwould be addressed by the water 14 is a section manager employed by the Department of
15 qthalityprogram? 15 Ecologym the northwest regional office in the water
16 A. That's where the primary expcttise would be, 16 quality program. Now, m terrns of the hierarchy of the
17 I believe, yes. 17 water quality program in the region, do you know where
18 Q. Isn't there a chain of co_la_md m the water 18 Mr. Fitzpatrick would fall if he's the section manager?
19 quality program for resolving those differences of 19 A. As section manager, I believe he would rtqaort
20 opinion among people in the water quality program in 20 both to Mr. Hellwig, the regional director, and to
21 order to develop a decision on behalf of the waste 21 someone at headquarters in the water quality program,
22 quality programabout those types of technical issues? 22 although rm not sure who that is.
23 A. I_ not certa_ I imagine there is a 23 Q. Mr. Hellwig is the regional director,
24 certain chainthat would lead to a conclusion one way 24 correct?
25 or the other. 25 A. Correct.
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1 Q. So then getting back to your example, if you 1 Q. He's not necessarily the water quality -
2 have differences of opinion among technical people over 2 he's not in the water quality program?
3 whether or not a sample indicates a violation of water 3 A. Right.
4 quality criteria and the head of the water quality 4 Q. So in terms of water quality chain of
5 programor, say, the head of a region of the water 5 co, al_nd, is Mr. Fitzpatrick the top of that chain of
6 quality program concluded that, no, a particular sample 6 co_._nd in the northwest region as the section manager?
7 did not necessarily represent a violation of the water 7 A. I believe so, yes.
8 quality criteria, would you believe it's your duty to 8 Q. And then is there to the best of your
9 defer to that decision thathas been reached by the 9 knowledge a reporting from Mr. Fitzpatrick to someone

10 water quality program? 10 else in the water quality program at headquarters?
11 A. Oh, in that case, if that was the decision 11 A. I believe he reports to - I don't know for
12 that sampling could not determine whether or not water 12 certain, but I believe it would be the program rnanager
13 quality standards were being met, then my response 13 at headquarters.
14 would be that Ecology would not have a basis for 14 Q. Do you know who that is?
15 reasonable assurance for purposes of 401. 15 A. When I left, it was Megan White, but I'mnot
16 Q. So if Ecology is tmable to determme whether 16 sure who it is right now.
17 or not a particular sampling is a violation of water 17 Q. Now, let me refer you to paragraph numb_ 3,
18 quality standards, then that would prevent Ecology from 18 the third sentence there. "The Porfs stormwater
19 having reasonable assurance that water quality 19 discharges from the STIA have exceeded state water
20 standards would be met? 20 quality critma for copper, lead, and zinc on an
21 MR. EGLICK: Objection as to the form of the 21 instantaneous basis, but those exceedences do not
22 question. It'svague, and in particular youYe 22 necessarily mean that the Port violated statewater
23 referring to a particular sampling, and I don't know 23 quality criteria."
24 whether, Gil, you're talking about a method, a result 24 I think that is one example of the type of
25 of a sampling, or what. 25 issue I was asking you about earlier. To be specific
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1 about the sampling that we're talking about, weYe 1 instantaneous exceedence of a nunmie water quality
2 talking about instantaneous samples showing an 2 standard in a stormwater discharge does not mean that
3 exceedence, and it appears that Mr. Fitzpatrick's 3 that same standard has been violate& A violation
4 opinion here is that those do not necessarily represent 4 exists only ifthd discharge exceeds the numeric
5 violations of water quality criteria, correct? 5 standards for the period of time set forth m the
6 A. Correct. 6 regulations. Data from the Port'sself-monitoring

7 Q. Now, is that the type of issue that is a 7 reports of its stormwater discharges from its STIA
8 technical issue as to which you would ordinarily defer 8 operations, required by the NPDES permit, do not show
9 to a technical expert? 9 that the numeric criteria standardswere exceeded at a

10 A. I would say it's a combination of a technical 10 constant level for the required duration ofthose
11 issue and m this case a regulatory issue. 11 standards."

12 Q. In what sense is that a regulatory issue? 12 Now, isn't Mr. Fitzpatrick saying based upon
13 A. Well, as the statewide 401 policy and 13 thatstatement thatthe standardswere not violated?

14 guidance person, my job was to ensure consistent 14 MR. EGLICK: Objection. The declaration
15 application of reasonable assurance, andthe 15 speaks foritself.
16 description here by Mr. Fitzpatrick stating that those 16 Q. (BY MR. REAVIS) Have you discussed this issue
17 exceedences do not neeessarily mean the Port violated 17 with Mr. Fitzpatrick on a number of occasions?
18 state water quality criteria does not equate to a 18 A. Yes. Quite a few.
19 statement that the state of Washington has reasonable 19 Q. Do you know if he's saying that because you
20 assurance that standards will not be violated, and so 20 don't have the required duration for these samples that
21 that's the interaction of the technical finding and the 21 water quality standards are not being violated or is he

22 regulatory requirement, and as long as that remained 22 saying he doesn't know whether thcy_ being violatlXl?
23 unresolved, it was difficult to get to that standard of 23 MR. EGLICK: Objection as to the form of the
24 reasonable assurance. 24 question; vague. Are you refenSngto what he's saying

25 Q. So to the extent that Mr. Fitzpatrick is 25 in the declaration or what he said in the particular

Page131 Page133

1 saying he doesn't know whether or not that type of 1 conversation?
2 instantaneous sample is or is not a water quality 2 Q. (BYMR. REAVIS) Let rne ask yon about the
3 violation, what you're saying is you can never have 3 conversations if you have any understanding of his
4 reasonable assurance? 4 position on this issue apart from the declaration.
5 A. I'm saying not knowing is not the same as 5 A. Well, I'd have to go back over meetings that
6 reasonable assurance. If the reasonable assurance 6 occurred over, I think, a two-year period at least,

7 standard is a more positive declaration by the state 7 actually longer, between myself, other people in the
8 saying we have a preponderance of the evidence showing 8 water quality program, along with Mr. Fitzpatrick.
9 that the standards are being met and here we're saying 9 I think other programs may have been involved

10 we have documentation of an instantaneous exceedence 10 to some degree trying to deal with this issue of
11 but we don't know what to make of that, and so given 11 connecting storrnwater discharges with the compliance

12 that, it certainly doesn't meet the preponderance of 12 with the water quality standards and determination of
13 the evidence requirement. 13 reasonable assurance, and so over the course of that
14 This - I mean, this stateamnt by 14 several year process, I think we all expressed a lot of
15 Mr. Fitzpatrick was evident in a number of other - or 15 different opinions and weighed the pros and cons and
16 a number of momtormg reports from the Port, and that 16 explored different avenues on how to resolve this
17 same situation held true over quite a bit of time and 17 issue, so I don_ know if this is Mr. Fitzpatrick's
18 for different discharges from the Port, so overall, the 18 final conclusion on the matter or if it was an opinion

19 preponderance of the evidence available at the time was 19 he expressed previously.
20 that we had these ongoing instantaneous exceedences or 20 Q. Well, is it your understanding of the
21 apparent exceedences and not enough documentation to 21 position of the water quality program that either, A,
22 adequately counter those for reasonable assurance. 22 they don_ know whether or not water quality standards
23 Q. Well, let me ask you about some additional 23 are being violated by an instantaneous sample showing
24 statements made in the same paragraph. Skipping down 24 an exceedence or, B, that they do know and there is no
25 to line 9, Mr. Fitzpatrick says, "A single 25 violation?
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1 A. Could you repeat the choices you offered? 1 violated.
2 MR. REAVIS: Could you read the question 2 (Deposition Exhibit No. 218 was marked for
3 back? " '" 3 identification.)
4 (The reporter read back as requested-) 4 Q. (BY M_ REAVIS) Showing you what has been
5 MIL EGLICK: Objection as to the form of the 5 marked as Exhibit No. 218, which appears to be draft
6 question. 6 meeting notes of one of these facilitated meetingsheld
7 A. I believe those are two possible choices 7 on October the 27th, 2000; is that correct?
8 right now, but there may be some others. I've seen 8 A. Right.
9 other opinions expressed that an instantaneous grab 9 Q. And it shows you as being in attendance?

10 sample can be used to detenmne whether criteria are I0 A. Correct.
11 being violated. 11 Q. Do you recall the date that you were
12 Q. (BY MIL REAVIS) I think my question was do 12 reassigned such that you were no longer responsible for
13 you know what the position of the water quality program 13 the Third Runway Project's 401 certification?
14 is on that issue? 14 A. I believe my change in assignment was the
15 MR.EGLICIC Objection to the form ofthe 15 week before this meetmg. Inotieethatoneofthe
16 question; argumentative. 16 bullets is Ecology staffing 401, and I see that Ann
17 Q. (BY M1L REAVIS) Do you know what their 17 Kcrmyisinattcndancc, so this probably was the
18 position is? 18 following week.
19 A. I don't. 19 Q. But, nevertheless, you were at the meeting on
20 Q. Now, the water quality criteria, the nurreric 20 the 27th?
21 water quality criteria that we're talking about here 21 A. Right.
22 arein WAC 173.201A040? 22 MR. EGLICK: Off the record.

23 A. Most of them, yes. 23 (Discussion off the record.)
24 Q. Now, if the water quality program detenmnes 24 (Deposition Exhibit No. 219 was marked for
25 that a certain instantaneous sample does not represent 25 identification.)
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1 a violation of numeric water quality criteria, is that 1 Q. (BY MR. REAVIS) Let me ask you about Exhibit
2 the type of determination as to which you would defer 2 No. 219, and the question is do you recall ever having
3 in deciding whether or not there's reasonable assurance 3 seen that document before?
4 to issue a 401 ? 4 A. I may have seen it as part of the overall
5 A. Probably. It would depend on the basis for 5 packet of notes on the series of meetings. I don_
6 that determination. If it followed the requirements of 6 remember it in detail, though.
7 the water quality standards 173.201A and it was 7 Q. The first sentence of that exhibit says,
8 supported by that regulation and perhaps case law in 8 "This Meeting Notes Stul_iiary is a compilation of
9 the matter, yes. 9 diacussions regarding issues related to a potential 401
10 Q. But that is within the provmee ofthe water 10 Permit from the Department of Ecology for the Port of
11 quality program to determine, correct? 11 Seattle's proposed Stormwater Master Plan Update and
12 MR. SMITH: Object to the form of the 12 third runway construction."
13 question. 13 Do you know whether there was ever a list put
14 A. I don_ know that it's solely in their 14 together as a part of this facilitated process that the
15 province. 15 participants agreed was the final list at least as of
16 Q. (BY MIL REAVIS) But certainly they deal with 16 the date that the list was created of the outstanding
17 those issues all the time? 17 issues to be resolved in connection with the Port's 401

18 A. Correct. 18 certification application?
19 Q. And certainly they have the expertise to 19 A. I don't know that this - I know that there
20 determine whether or not water quality criteria are 20 was a list created as part of this process. I don't
21 being violated? 21 know that it was presented as the final list for all
22 A. I_ not certain of the last part, no. In 22 purposes of 401. I think the list was used for
23 some instances, it's clear that there appears to be 23 purposes of this series of meetings, but I believe
24 significant doubt as to whether or not they have the 24 other issues arose either during or after these
25 expertise to determine whether criteria are being 25 rneetmgs that required further resolution.
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I Q. And certainlyissueswillconicup overtime I Q. Do youten-emberreceivingthise-mail?

2 - forexample,ifthePortsubmitsanew document- 2 A. Idon_rememberspecifically,butitmust

3 that may raise issues that wcren_ previously on this 3 have come to me, yes. _.
4 list, but I guess my question is at the end of2OOO, do 4 Q. Now, thcsubjectmatterofthise-mail

5 you know whether there was acknowledgment by the 5 relates to issues that were being discussed regarding
6 participants in this process that at that snapshot in 6 how to coordinate 401 certification review with review
7 time that they had created what they believed to be the 7 of NPDES permits. Is that a fair characterization?
8 final or complete list of all outstanding issues? 8 A. I believe the third paragraph refers to that,
9 A. I don_ know that for certain, became I 9 yes.

10 wasn_ a part ofthe process at the end. 10 Q. Now, the next to the last sentence in that
11 Q. Did you yourself at that time try to create a 11 paragraph says, "You will recall that the outcome of
12 list of what you believed to be all outstanding issues 12 the internal meetings resulted in a decision that the
13 after the facilitated process started? 13 regulation ofstonnwater discharges from facilities
14 A. Iknowlcreated-oh, aRer the process. 14 eovered under both 401Ccrtificatious andNPDES permits

15 Q. ARer the process started. 15 wouldbeooveredondertheNPDESpermit." Now, isthat
16 A. After the process started. 16 your understanding of a decision that was reached by
17 Q. In otber words, wek, e seen some ofyour lists 17 the Departmentof Eeology with regardto that issue?
18 that you talked about earlier, and my question was, did 18 A. No, it isn_, actually.
19 you continue to keep your own lists after the process 19 Q. What about that is not consistent with your
20 started or did you atten_t to incorporate your list 20 understanding of the decision?
21 within the facilitated process? 21 A. Well, there was a policy developed between
22 MR. EGLICK: Object to the form of the 22 the water quality program and the shorelands and

23 question, because it's not the question that was asked 23 environmental assistance program that spelled out the
24 earlier, so I think you should clarify for the witness 24 relationship between 401 and 402, and I believe that

25 which question youYe asking him to answer, the earlier 25 policy says something along the lines that discharges
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1 question or the one you just articulated. 1 covered by an NPDES permit may be used during 401
2 Q. (BY MIL REAVIS) Let rne ask you to answer that 2 review to ensure cox_lianee. However, the 401rnay add
3 question, the one I just articulated. 3 conditions ff necessary to meet the standard of
4 A. Could you repeat it, please? 4 reasonable asstwance.
5 (The reporter read back as requested.) 5 Q. Now, this Exhibit 220 shows acc to a number
6 A. The two lists I remember were the earlier 6 of people, correct?
7 list - and I believe it was dated October 17 - excuse 7 A. Right.
8 me. It's Exhibit 216 - that I created during the 8 Q. Let me just run down the list, and if you

9 process. The only list I can remember after that was 9 can, tell me what position these various people
10 the stucaa-_rythat I created in response to Senator 10 occupied with the Deparmaent of Ecology. First Ron
11 Patterson's request, but I dodt recall right now if I 11 Langley.
12 had any lists between those two. 12 A. He was the public information officer at the
13 Q. (BY M1L REAVIS) But to the best ofyour 13 northwest region-
14 recollection, the last list you created was the one 14 Q. Dave Garland?
15 that was attached to your letter to Senator Patterson? 15 A. He was at the northwest region. I don2
16 A. I believe so, yes. 16 recall which program, but he was involved in some
17 Q. WhJch l think tbe cover letter that we 17 modeling efforts we had regarding the third runway
18 discussed a minute ago says was not a complete list. 18 embankment.
19 A. Right. 19 Q. Erik Stoekdale we've talked about, but what
20 (Deposition Exhibit No. 220 was marked for 20 was his position?
21 identification.) 21 A. He was wetland staff at the northwest region.
22 Q. (BY MR. REAVIS) Let me ask you about Exhibit 22 Q. Gordon White?
23 No. 220, which appears to be an e-mail from Ray Hellwig 23 A. The program manager for the SEA program.
24 to you dated January 3, 2000; is that correct? 24 Q. Jeannie Stam_erhays?
25 A. Correct. 25 A. She was the section head for the SEA program
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1 in the nor_west region. ' 1 final.
2 Q. John Glynn? 2 Q. This one says effective March 3I, 2000. Was
3 A. Was the head of the water quality section at 3 there a final version actually adopted and signed?
4 northwest. 4 A. I_ not certain. At the time - I believe

5 Q. I_vin Fitzpatrick? 5 the timing on this was the version hem was considered
6 A. Was ill the northwest region water quality 6 final minus a couple of edits, minor edits that needed
7 program 7 to be made. IYnnot certain if or when it was signed,
8 Q. Paula Elders? 8 though.
9 A. Was the headquarters supervisor of the 9 Q. If it was not final or at least you_ not

I0 envirorammtalcoordmationsection, which is where the I0 clear whether or not it was final on November the 7th

11 federal permits trait was homed. She was my 11 of 2000 when you sent it to Ray Hellwig - is that
12 supervisor. 12 true? Maybe I shouldn_ presume that. Do youknowif
13 Q. Megan White? 13 it was final at the time that you forwarded this
14 A. Was the program manager for the water quality 14 document to Ray Hellwig on November 7, 2000?
15 program 15 A. I don't know if it was signed. I know that
16 Q. And Dan Silver? 16 it was being used by staffat Ecology as an interim
17 A. Was then - I believe his title was deputy 17 guidance sort of document.
18 director of the department. 18 Q. Do you know for a faet that this was ever
19 Q. So thJs appears to be an e-mail from 19 signed?
20 Mr. HeUwig declaring a departmental policy that these 20 A. I don't know if it was.
21 issues would be resolved or covered under the NPDES 21 Q. Let me ask you to refer to page 2 ofthe
22 permit, and the e-mail was sent up the chain of connrmad 22 attachment and part B there. Is that the policy that
23 all the way to the deputy director. Is that a fair 23 you were talking about with regard to the relationship
24 staterrmat? 24 between 401 certifications and NPDES permits?
25 MR. EGLICK: Objection as to the form ofthe 25 A. Yes. SectionB1 in particular. Idon_
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1 question; no foundation. 1 remember if there were other sections.

2 A. Does it appear to be that? Yes. 2 Q. Well, B1 relates to whether a project's
3 Q. (BY MR. REAVIS) Now, did you ever receive any 3 discharges are covered by an individual 402 permit,
4 calls from any of these people on the cc list to say, 4 correct? That's the introductory clause there?
5 no, Mr. Luster, actually Mr. Hellwig was wrong and this 5 A. Right.
6 is not an accurate statement of department policy? 6 Q. B2 is when discharges are covered by a
7 A. I don't believe I received any calls. I 7 general stormwater permit, correct?
8 think this was done during the development of the 8 A. Right.
9 policy between the SEA program and the water quality 9 Q. B3, projects covered by an individual or

10 program and may not have reflected the final language 10 general permit that are determined to be out of
11 in that policy. 11 compliance with that permit, correct?
12 (Deposition Exhibit No. 221 was marked for 12 A. Right.
13 identification.) 13 Q. And B4 are projects that don_ yet have a 402
14 Q. (BY MR. REAVIS) Exhibit 221, the first page 14 permit?
15 ofthat is an e-mail from Ray Hellwig to Kevin 15 A. Right. And l rnight add that those are all
16 Fitzpatrick and Ann Kenny. Further on down in the 16 subsets of instances where both 401 and 402 apply.
17 document it appears to be an e-mail sent from you to 17 Q. Now, is it true, then, that this policy -
18 RayHellwigNovember7of2000. Attached to it is the 18 well, during the time that you were working on the
19 document that's entitled Water Quality and Shorelands 19 Port's 401 application - strike that. Let me start
20 and Environmental Assistance Progants Joint Policy, 20 over.
21 correct? 21 During the time that you were working on the
22 A. Right. 22 Port's 401 application, were you utilizing this policy
23 Q. Is that the policy that you were referring to 23 that's reflected in Exhibit 221 ?
24 just a minute ago in your answer? 24 A. Yes. Near the end of the review when this
25 A. I believe so. I'm not certain this is the 25 became - when we got to, I believe, this version or a
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1 similar version, we started - this became our 1 Q. And it attaches an updated 401 permit mau'ix,
2 guidance, yes. 2 and I guess I_n wondering what this document, the
3 Q. And were you evaluating the Port's project 3 matrix, was intended to do. Let me first ask you: Is
4 under section B1 of this memo; in other words, covered 4 the matrix that you were referring to in your e-mail

5 by an individual 402 permit and the project is in 5 actually attached to Exhibit No. 222?
6 compliance with that permit as determined by the water 6 MR. EGLICK: Are you asking about the -
7 quality program? 7 you're saying there's a reference to this matrix in the
8 A. In part, yes. 8 e-mail that's on the first page of Exhibit 2227
9 Q. And what's the other part that would be no? 9 MR. REAVIS: Correct. On the re line, it

10 A. Well, elements of the Port's proposal that I0 says "updated 401permit matrix."
11 fell outside of the particular discharges mentioned I I A. Right. I believe this matrix is what I'm
12 here that were covered by the 402. The 401 included 12 referringto on the f_st page.

13 discharges that weren_ yet covered by 402 or weren_ 13 Q. (BYMR. REAVIS) Can you tell me ifyou know
14 under the regulatory purview ofthe 402, so401hada 14 what the intent of that matrix was?
15 different set of discharges as part of its mvi_v. I'd 15 A. On page listed as page 51, tht,_'e'sa
16 have to reread this, but there may have been some other 16 statement from Michael Cheyne at the Port listed on
17 instances m here. I can't recall right now, though. 17 page 50 stating that the matrix is to act as an agenda
18 Q. Do you recaU what discharges were outside 18 for the Monday, May 17, meetmg between the Port and
19 the scope of the 402 for the airport? 19 Ecology.
20 A. Well, specifically the proposal to discharge 20 Q. Mayberll have to try and find the document
21 fill into water bodies were outside the scope of the 21 I was thinking about a minute ago, but I thought there
22 existing 402. Also at that time, I don_tbelieve the 22 was some sort of matrix or decision document that was
23 issue of whether or not a major or minor modification 23 set forth in table form relating to consideration of
24 to the existing 402 had been resolved, and so at the 24 various projects and where they would fall within the
25 veryleast, section B4 ofthis policy may have been 25 401, 402 regulatory schemes. Does that ring a bell at
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1 under consideration at that time, which would have 1 all?

2 required - if Ecology deteanin_ that a modification 2 A. I have a vague recollection from your
3 to the existing 402 was needed for the work in the 3 description, but I don2 recall the details of it, no.
4 Walker Creek basin, then B4 would have applied. 4 Q. Is that a document that you had any part in
5 I don't recall right offhand, but section C 5 creating?
6 may have been a piece of that. Part 2 or 3 may have 6 A. I don_t remember.
7 been under consideration. Part 4 may have been under 7 Q. Maybe here m a little bit I'll look through
8 consideration. I thinkthe project was still in flux 8 the documents and see if I can find it.
9 at that time, and so trying to detealfine the adequacy 9 As you mentioned a little while ago, your job

10 of the existing 402 may have put any of those into 10 duties changed in about October of 2000, correct?
11 play. 11 A. Right.
12 Q. I've seen copies of a matrix that tries to 12 Q. And as a result ofthat change, youwereno
13 sort all this out. Do you recall that? In other 13 longer responsible for working on the Port's Third
14 words, maybe that's a vague question, but I've seen 14 Runway Project, correct? .
15 copies of a matrix thatrelate to this issue. Doyou 15 A. I was no longer the lead project reviewer,
16 recall having - 16 correct.
17 A. Not offhand. 17 Q. Did you continue to play a role after that
18 (Deposition Exhibit No. 222 was marked for 18 date with regard to the project?
19 identification.) 19 A. I continued my role as the lead 401 policy
20 Q. (BY MR. REAVIS) F#,hibit222, the first page 20 person for the state. I also had some interaction with
21 of it appears to be an e-mail string. The second 21 Ann Kenny in handing off the project to her and making
22 e-mail in that string at least on this page was from 22 her familiar with the history and the documents, that
23 you to Ray Hellwig and some other folks on Friday, May 23 sort of thing. I probably talked a time or two with
24 the 14th, 1999? 24 the other people involved, Ray Hellwig and Kevin
25 A. Right. 25 Fitzpatrick and Erik Stockdale. There may have been
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1 some otherpeople as well. 1 for the 404 permit, correct?
2 Q. After the 401 function was regionalized as we 2 A. I believe that's the timing, yeah.

3 talked about this morning, did-you maintain direct 3 Q. And you worked on that 401 application that's
4 responsibility for evaluating any 401 applications 4 necessary for the 404, correct?
5 besides thatrelated to theThird Runway Project? 5 A. Correct.
6 A_ I believe during that period I had another 6 Q. During your work on that particular
7 number of projects. I'm trying to renm'aber 7 application - strike that.
8 specifically what those might have been. I know at the 8 After the July 1998 401 was issued, it's my
9 very least I provided supportfor the regional staff. 9 understanding that the Port appealed that

10 For instance, when they were gone on vacation, I would 10 certification, correct?
11 take on review of some of their projects while they 11 A. I believe so, yes.
12 were gone. I believe there were some others that carrie 12 Q. And then because of some issues related to
13 directly to headquarters rather than going to regional 13 additional wetland impacts, the Port withdrew the
14 staff for one reason or another, and I would have 14 application?
15 provided the review for those. 15 A. Correct.
16 Q. Prior to the regionalizala'on or at the time 16 Q. And did the 401 evaluation continue after the
17 of the regionalization, do you recall how many 401 17 withdrawal of that application or did you stop and wait
18 projects you were working on as the person primarily 18 for a new application to be filed m order to work on
19 responsible for making reconmaendations or decisions? 19 these issues related to the third runway?
20 A. Depending on workload and how many staff were 20 A. I believe we continued to work with the Port
21 there, I would say at any given time we each could have 21 during that period to clarify what their next
22 had 20 to 40 active projects, perhaps a few less or a 22 application should include. I think the Port made it
23 few more. That included projects requiring individual 23 clear that they wanted to come back with a new revised
24 401eertifications, some projects requiring nationwide 24 pmject, and l believe there were some rneetings between
25 permits, some requiring just coastal zone rtnmagement 25 the withdrawal in '98 and the resubmittal in 99.
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1 determinations, but within that range, I think. 1 Q. Somewhere in the course of thatwork atter
2 Q, Afterthebeginnmgofthisregionalization, 2 the withdrawal of the 1998 application or after the
3 did you attempt to transition out of certain of those 3 withdrawal of the application in 1998, did you believe
4 projects and transfer those to the regions? 4 that Ecology's position on the Port's application was
5 A. I think for the most part the ones I was 5 that Ecology was not going to say no to that
6 doing at the time of regionalization I kept. I saw 6 application and that somehow Ecology was going to have
7 those through to the end. I think some of them may 7 to fmd a way to say yes?
8 have transitioned to the region. I think it largely 8 A. Was that Ecology's position, are you asking?
9 depended on when we hired somebody in the regional 9 Q. I'm asking was that your belief about what

10 office whether a project was in their region or not and 10 Eeology's position was; that no was not an acceptable
11 their degree of knowledge and taking on projects on 11 option?
12 their own, so it was kind of a transitional period 12 MR. EGLICK: Objection as to the form of the
13 where I kept some and some may have gone directly to 13 question.
14 the regions. 14 A. My belief was that it was the same as any
15 Q. Do you recall when Ann Kermy fwst started 15 other proposed project for 401. If the applieant met
16 doing 401 work fox the northwest region? 16 the regulatory requirements, they got their permit, and
17 A. Not specifically, no. 17 if they didn't, we couldn't issue a permit. Soifthe
18 Q. But did you train her in 401 issues or had 18 Port met the requircnmmts, they would get a 401, andif
19 she previously been doing 401 proposals before the 19 they didn't, we couldn't issue a 401.
20 regionalization? :, 20 (Deposition Exhibit No. 223 was marked for
21 A. I trained her, and I don_ think she was 21 identification.)
22 doing 401before that. I believe she was domg 22 Q. (BY MIL REAVIS) Showing you what has been
23 shoreline permit review before she took the 401 23 rnarked as Exhibit 223. Dox_a at the bottom half of the
24 position. 24 page it appears to be an e-mail from you to Ray Hellwig
25 Q. Now, in the fall of 1999, the Port reapplied 25 and Erik Stockdale and a copy to Paula Ehlers. Let me

.............. | ......................
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1 ask you to referto the last paragraphof youre-mail, 1 to sayno oryes.-My concernswerede_emm_g whether
2 which is on the topof the next page. The last two 2 or not theproposal was going to meet the standards,
3 sentences say, "Basedon the regs _d the hterature, 3 and mmy mind,,bothoptionswereequallyavailable.
4 it would be easier andmorejustifiable under401 to 4 Q. I_'tme askyou, then,aboutthechangein
5 deny the projectbecauseof the scope and extent of the 5 yourdutiesm Octoberof 2000. Firstoff, howdidyou
6 project'simpacts and the currentconditions in the 6 find out aboutthat change?
7 waterbodies. However, since _o' is not seen as an 7 A. I think my supervisor,PaulaEhlers, told me.
8 acceptableoption, we are looking for creative and 8 Q. And do yourecallwhatshe told you aboutthe
9 regulatorilyappropriateways to get to 'yes' - this 9 reasonfor thatchange?

10 approach may provide one of those ways." 10 A. She said that she wantedrm to be ableto
11 I guess my question is, were you led to 11 workon - free up mytimeto work on someother
12 beheve that no was not an acoeptable option on the 12 ingmrtantpohcy issues and that this seemedlikea
13 Port'sproposal? 13 good opport_ty to do that.
14 A. Yes. 14 Q. Andwhy was the timing of that change a good
15 Q. And how didyou come to that behef'?. 15 opporttmity?
16 A. During at least one of my discussions with 16 A. That lknnot sure of.
17 RayHellwig, he atone pomt said no is not an option, 17 Q. Well,the changewas madem Octoberof2000,
18 and that'swhy I put the no in quotes there. 18 correct?
19 Q. Now, ifyou look then at the first page, 19 A. Right.
20 which is Mr.Hellwig'sresponse, m the third sentence 20 Q. The Port'sapplicationwas withdrawnin the
21 therehe says, "Therefore,the hao'option is still 21 previousmonth orso, correct?
22 alive - alwayshas been." Now, after this e-mail 22 A. Right.
23 exchange, did you ever have any discussions with 23 Q. So there was going to be a new appheation
24 Mr.Hellwig as to whetheror not no was in fact an 24 submittedassumingthe projectwas goingto move
25 acceptable option on the Port'sproposal? 25 forward,correct?
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1 A. Yes. After this exchange, I know Ray and I 1 A. Right.
2 talked about it, I believe with - Ihn trying to recall 2 Q. So isn_ that a natural time if there's a
3 who else was there. The no is notan option was 3 transition to be made to bring in a new person?
4 essentially changed to no is not an option if the Port 4 A. It very well could be. I know in other
5 does all that's required. 5 situations like that there was some benefit seen to
6 Q. Now, in fact, later on in 1999 the Port 6 having continuity of staff, but that may have been -
7 reapplied, correct? 7 the reason you mentioned may have been a good
8 A. Right. 8 opportunity as well to do a lransition.
9 Q. And a year or so later the application was 9 Q. Now, did you resist this change or did you

10 withdrawn in the fall of 2000? 10 tell Paula Ehlers that you didn't want the change to
11 A. Right. 11 occur?
12 Q. Isn_ it true that it was withdrawn because 12 A. I believe I expressed some regret about not
13 Ecology had indicatedto the Port that the 401 13 seeing this review through until whatever conclusion
14 certification was going to be denied? 14 came about, and at the same time, I recognized that
15 A. Correct. 15 there were other things that I could be spending my
16 Q. And does that indicate to you that in fact no 16 work time doing that l hadn_ been doing, soitwas
17 was not only an option, it was the option that Ecology 17 kind of a mix of wishing I could continue and glad to
18 ultimately selected for that particular application? 18 work on some other things.
19 A. Yes. At that time, Ecology chose to deny it, 19 Q. Were there other parts ofyour duties such as
20 yes - excuse me - have the.Port withdraw. 20 statewide policy guidance that prior to the change you
21 Q. So were your concerns about being able to say 21 weren_ able to devote as much attention to as you
22 no to this project resolved in the course of these 22 would like to have?
23 intervening months between the e-mail that's No. 223 23 A. Yes.
24 and the withdrawal of the Port's application? 24 Q. So was the change then beneficial in allowing
25 A. I don't think I had concerns about being able 25 you to devote more time to those types of duties?
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1 A. Yeah. I startedworking on a number of other 1 will result m some -- would likely result in a
2 things. 2 difference between - it's hardto tell right now what

3 Q. Now, were you ever led to believe by anyone : 3 the eventual stormwater discharges will do in regards
4 at Ecology that the change in your duties was due to 4 to other project elements such as wetland mitigation.
5 your decisions orpedommlce with regard to the Third 5 Also because the quality of stormwater in some portions
6 RunwayProject? 6 of the airport will drive the successor failure of the
7 A. What do you mean by led to believe? 7 proposed low flow plan, stormwater quality is likely to
8 Q. Did anyone ever say that to you? 8 be an issue there. Those arc the ones that come to
9 A. A number of staff at Ecology said, What, did 9 mind right now.

10 the Port have you pulled off, or, Boy, who did you make 10 Q. Let me ask you about the first one ofthose
l l angry to have this happen, that sort of thing, so there 11 regarding the existing levels of impairment. Is it
12 was some- thereweresomecomruentsalongthoselines, 12 youropinionthatthePortinconnectionwiththeThird

13 yes. 13 Runway Project has an obligation to restore all
14 Q. So those were questions about what the 14 beneficial uses to neighboring streams even though
15 rcasom were? 15 thosebeneficial uses aren'tcurr_fly being- or

16 A. Or assumptions on the part of different 16 don't currently exist?
17 staff. 17 MR. EGLICIC Objection as to the form of the

18 Q. Did anyone at Ecology ever tell you that one 18 question;foundation.
19 of the reasons for the change - and by anyone at 19 A. I don_ think that's the Port's duty, no. I

20 Ecology, I mean people who were involved in the 20 think it's Ecology's obligation to ensure that the
21 decision to change your duties - did anyone of that 21 water quality standards are met in both water bodies
22 nature ever suggest to you that the change was 22 and discharges to water bodies, and that applies in
23 motivated by your work on the Third Runway Project? 23 this case as well.
24 A. No, they did not. 24 Q. (BYMILREAVIS)Well, let me make sure I
25 MR. SMITH: Counsel, we've been going for 25 understand what you're saying. Is the Port's
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1 more than two hours. Anytime you want to take a break, 1 obligation as you understand it in order to be issued a
2 it would be welcome. 2 401 certification to make sure that its discharges
3 MR. REAVIS: That'sfme. 3 don't further mapairbeneficial uses or is it the
4 (Recess taken.) 4 Port's obligation to attempt to restore beneficial uses
5 Q. (BYMIL REAVIS) Do you have any opmions as 5 that aren_tcurrentlybeing maximized?
6 to whether ornot the current401 certification issued 6 MR. SMITH: Objection to form.
7 m Septemberof 2001 fails to mect regulatory standards 7 A. Again, it's - the obligation is on Ecology.
8 governingor relatingto stormwater? 8 Ecology has the obligation to ensure standardsarcmet
9 A. My concerns about the 401 are related to the 9 m water bodies and discharges, and Ecology doesn't

10 water quality standardsm general and to some degree 10 have an obligation to issue a 401. However, ifa
11 the stormwater discharges associated with the Port's 11 project proponent is willing to as part of its proposal
12 proposal. 12 address the issues that exist in a water body, that
13 Q. What is it about the water quality standards 13 would help Ecology rn_t its obligations. The proponent
14 as applied to stormwater that causes you a concern? 14 doesn't have to do that, in which case Ecology's
15 A. Well, it's hard to separate ont just 15 obligation is to detcrmine other ways to ensure the
16 stormwater, but based on doctanentation froma number of 16 standards are met in a given water body.
17 sourees, itappearsthatDcsMoinesCreckitsclfisnot 17 Q. (BYMR. REAVIS)Soifaprojectapplicant
18 meeting or not supportingall thebeneficial uses. It 18 decided not to do thatas you describedand do
19 appears Miller Creek may be m the same situation. 19 something which further enhances the beneficial uses,
20 Given the existing levels of impairment, any discharges 20 are you saymg that Ecology could in that instance
21 to those water bodies need to deal with those elements, 21 still issue a 401 despite that refusal to enhance the
22 and because the proposed discharges include stormwater, 22 beneficial uses as opposed to just deal with its
23 that is part of my overall concern. 23 discharges not further degrading the water body?
24 I also have concerns about the speculative 24 MR. EGLICK: Could you read back that
25 nature of the ntanber of elements of the project that 25 question, please?
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I (The reporter read back as requested.) I if Ecology detenmnes that by the project proponent
2 MR. REAVIS: Let me just stipulate that's a 2 improving upstream conditions or removing sources of

3 bad question. 3 _t, that sort of thing, the water body itself ....
4 (Deposition Exhibit No. 224 was marked for 4 is then meeting' standards, then that would be an
5 identification.) 5 appropriate part of a project review.
6 Q. (BYMR. REAVIS)Lctmeaskyouifyou 6 Q. To use your words, ifaprojcctapplicant
7 recognize Exhibit 224 as being an e-mail exchange 7 decides not to help out to restore beneficial uses but
8 between yourself and Paula Ehlers, at least the first 8 instead limits itself to making sure that its
9 three pages of it. Let me just ask you what Exhibit 9 contributions to the water body do not further degrade

I0 No. 224 appears to be. 10 that water body, the applicant should still be entitled
11 A. It's a series of e-mails between myself, I I to get or should be able to get a 401 certification; is
12 Paula Ehlers, Ray Hellwig, Tom McDonald, Joan 12 that correct?
13 lVIarchioro,Gordon White on several issues related to 13 A. Well, again, in a particular situation -
14 the Sea-Tac review. The last in the series is dated 14 let's say under a 303-D listing, which is the normal
15 June 13, 1999. 15 version of carrying this out, if a water body is on the

16 Q. Now, these e-mails sort of relate to the 16 303-D list for fecal coliform, ftulher discharges of
17 question I was trying to formulate a minute ago. In 17 that particular contaminant should not be approved by
18 order to receive a 401 certification, do you believe 18 Ecology.
19 it's necessary for the project applicant to enhance the 19 Now, if an applicant cornes in and has a
20 beneficial uses in an impaired water body or simply to 20 proposal that initially includes a discharge that
21 make sure that the applicant's discharges don1 further 21 includes fecal coliforms, Ecology can work with the
22 degrade the water body? 22 applicant to develop a series of BMPs or management
23 A. I don_ think that's the choice necessarily. 23 measures or other mechanisms so that their discharge is
24 The requirement is to ensure that the water quality 24 not - does not include fecal coliform, and I'd say
25 standards are met, and the water quality standards 25 that general approach applies to the water quality
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1 include meeting the beneficial uses and characteristic 1 standards in general.
2 uses of the different classifications of a water body 2 Q. Well, putting aside the question of whether a
3 as well as the numeric and narrative criteria and the 3 water body is on the 303-D list, isnl it mac that if
4 anti-degradation provision, and that's the general 4 a project applicant is proposing a discharge that does
5 response, I guess. On a specific proposal, we could 5 not further degrade the water body but on the other
6 talk about what's required. 6 hand does not improve the water body, that that is
7 Q. Let's take an example of stormwater that may 7 permissible in the 401 context?
8 be flowing onto the Port's property from upstream on 8 A. Again, it would depend on the condition of
9 the Port's property into water bodies that are 9 the water body. If the water body is already degraded,

10 downstream of the Port's property. In your view, is 10 then ifs not meeting water quality standards. Ira
11 the Port obligated to deal with that stormwater m a 11 discharge is going to accentuate that existing
12 manner that improves its condition beyond the condition 12 degradation, then I believe it's improper for Ecology
13 it was m when it entered the Port's property? 13 to approve such a discharge.
14 A. Again, the obligation is on Ecology. Your 14 Q. But I think my question was assuming that the
15 example describes to some degree the analagous 15 discharge does not accentuate the degraded quality but
16 situation with a 303-D listed water body. IfEcology 16 on the other hand does not improve it.
17 determines that a water body has a certain type of 17 A. Right. Well, I would say if a water body is
18 exceedence or impairment, then further impairment is 18 listed for turbidity violations and a discharge -- a
19 not allowed absent development of a TMDL or similar 19 proposed discharge doesn't include any issues regarding
20 mechanism to bring that water body back into 20 turbidity, then that could be approved. If the
21 compliance, and Ecology's decisions are supposed to be 21 existing discharge would result in additional turbidity
22 based on meeting that obligation. 22 in the stream, then that's something Ecology would have
23 Now, if an applicant wants to help out with 23 to either figure out a way to not have happen or not
24 that process in order to get a permit, then that's 24 approve a discharge.
25 something Ecology can include in its review, and then 25 Q. Right. But, again, that answer assumes that
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1 you have a listed waterbody for a particular.... 1 talking aboutearlier briefly regarding sampling. It
2 A. Listing is the formal way to carrythat out. 2 sort ofrelates to your last answer. Interrmof
3 I don't think that's the only n_hamsm For purposes 3 numericwater quality criteria, where are samples to be
4 of- clearly the 303-D list provides thatmechanism. 4 taken in orderto)determine if those criteria are being
5 Forpurposes of 401 where you have the 5 violated, in the receiving waters or some otherplace?
6 standardof reasonable assurance based on a 6 A. Well, it depends on the intent of the sample.

7 preponderance of the evidence, if you have 7 In some instances you would san_le the receiving water.
8 documentationshowingambientwaterqualityinastrearn 8 Insomeinstancesyouwouldsamplethedischargeitself

9 exceedingvariousstandards,eventhoughthat'snot- 9 beforeitenteredthereceivingwater.Dependingon
I0 eventhoughthestreammay notbeonthe303-Dlist, I0 theintentofthe- I'massumingthisisundersome

I I unless there's contravening evidence showing that the I 1 sort of permit condition - you could determine whether
12 ambient water quality is free, I think that 12 or not standards were being met.
13 docmm_tation showing exceedences can be used in the 13 For instance, if you monitored the discharge
14 decision and needs to be addressed as part of Ecology's 14 itself, that rnight - you rnay bc able to model from
15 decision. 15 those results whether or not criteria in the water body
16 Q. We're talking around something here. Whatmy 16 itself were bemg met. You nmy use those sanlplmg
17 question assmnes is that you have a water body that's 17 results to change processing or prooesses somewhere up
18 not on a 303-D list and that you have a discharge that 18 the pipe at the facility.
19 does not cause any further degradation of that water 19 Q. But the water quality criteria themselves are
20 body, and my question is, trader that scenario, is there 20 applicable in the receiving waters?
21 any reason why that discharge would not be allowable in 21 A. Correct.
22 the 401 context? 22 Q. I think that's all I have for now. Thanks.
23 MR. EGLICK: Objection; asked and answered. 23 A. Okay.
24 A. Can you give me a specific example, or I 24 EXAMINATION
25 could provide one. 25 BY MR. YOUNG:
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1 Q. (BY MR. REAVIS) Why don't you tell me what 1 Q. I have some. In the docmnents that you've
2 you're thinking. 2 reviewed smee your departure from Ecology - and you
3 A. Well, let's take fish use and copper. If a 3 enumerated a number of them while you were looking at
4 water body is or isn't on the 303-D list but there is 4 your list. I think what you said is you said you
5 documentation showing that that water body doesn't 5 reviewed part of the stormwater rnana_t plan. Did I
6 support fish life or fish life is impaired in the water 6 hear that correctly?
7 body and that's due to exeeedences of copper, dissolved 7 A. Yes.
8 copper in the water body, I would say that further 8 Q. So does that mean that you did not review the
9 discharges of copper into that water body should be 9 entire stormwater nmnagca'nentplan since your departure

10 prohibited until or unless the ambient quality is below 10 from Ecology?
11 the criteria for copper, thus allowing fish use to be 11 A. Right.I think there are several appendices
12 fully supported. 12 to that that I didn't review in their entirety, so I
13 Q. So even if the discharge itself complies with 13 don't recall right now which parts I reviewed and which
14 water quality criteria, you believe that discharge 14 parts I didn't.
15 should be disallowed? 15 Q. Did you receive the entire doest?
16 A. Well, the discharge wouldn't comply if it 16 A. I believe so. I believe I received - it
17 included copper and the water body was exceeding copper 17 consisted of several volumes of ] think loose bound
18 criteria. The standards apply both to a water body and 18 volmr_s, so I think that's the document I'm remembering
19 to a discharge, and you've got to meet both conditions 19 is the stonnwater plan.
20 to be in compliance with the standards. That's the 20 Q. And you can't remember now which parts you
21 whole basis of the structure of the Clean Water Act is 21 reviewed and which you didn't review?
22 to regulate discharges and regulate conditions of the 22 A. Not at the moment, no.
23 waterbody. It's also the slructure ofthe state water 23 Q. Did you review the majority ofit orjust
24 quality standards. 24 little bits and pieces of it or can you recall just
25 Q. Let rne go back to an issue that we were 25 kind of generally?

43 (Pages 166 to 169)

AR 026343



Page 170 Page 172

1 A. I_ trying to remember. I think there were 1 Q. What were the futuresubmittals?
2 several appendices that had lots of raw data or tabular 2 A. Again, I don'trecall the details rightnow.
3 compilations of data, and I don_ think I reviewed 3 Q. You're aware that Kelly Whiting from King
4 those in great detail. The overall description and 4 County has reviewed on behalf of Ecology the stormwater
5 layout and best managementpractices being included in 5 management plan?
6 theplan, I don't think I reviewed those sorts of 6 A. Yes.
7 things primarily. 7 Q. And you'reaware that Mr. Whiting has
8 Q. Do you know how much time approxLmatelyyou 8 certified that thatmanual or that the plan is in
9 spent with the plan? 9 compliance with the King County Surface Water Design

10 A. Probably several hours in total. Ican't 10 Manual?
11 recall specifically. 11 MR. EGLICK: Objection as to the form of the
12 Q. Would that be - put a number on that if you 12 question.
13 can. 13 Q. (BY MIL YOUNG) Are you aware thathe has
14 A. More than four, less than l2. 14 certified that?
15 Q. What abont the December low flow analysis? 15 M1LEGLICK: Objection as to the form ofthe
16 Did you review that after your departure from Ecology, 16 question
17 the December 2001? 17 A. rm aware thathe reviewed it and said that
18 A. Yes. I have reviewed that. 18 at least portions ofit met the requirementsofthe
19 Q. Did you review that in its entirety? 19 manual. I am aware from his deposition, Ibelieve,
20 A. Again, I reviewed partsof it I believe 20 thathe has some concerns aboutthe currentstate of
21 there are a numberoftables and graphs that I didn't 21 tbeplan, so rm not sure ifhe's fully certified it or
22 look at in great detail, but I did look at the project 22 not.
23 description and the rationale and in general 23 Q. (BY MR. YOUNG) In termsof determining
24 description of what those tables and graphs entailed. 24 whether it is in compliance with the King County manual
25 Q. And approximatelyhow much time did you spend 25 or not, would you defer to Mr. Whiting to make that
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1 with that? 1 decision? ....

2 A. Probablytwo to fourhoursperhaps. 2 A. Yes. He's far more aware of requirements of
3 Q. And going backjust for a second to the 3 the plan than I am.
4 stormwatermanagementplan,do you_ea-_mberwhen it was 4 Q. So if he were to say that it is in compliance
5 that youreviewed that? 5 with the substantive requirements of the King County
6 A. I believe I reviewed it in part- let's see. 6 Surface Water Design Manual, you wouldn't have any
7 Well, there was a December planfrom 2000, I believe, 7 reason to disagree with him, would you?
8 andit was updatedin partin Julyof 2001, and I 8 A. I may want to ask him questions about how he
9 reviewed some portionof it, Ibelieve, for my 9 came to that conclusion about certain areas I may be
10 declarationsback in Septemberand October,and I know 10 aware of or the speculative elements, his level of
11 I've looked at it at least once or twice since then. 11 comfort with those, that sort of thing.
12 Q. For whatpurposehaveyou looked at it once 12 Q. But ifhe were comfortable with what you
13 or twice since then? 13 termed the speculative elements of it, would you defer
14 A. Inpart for preparing for today. Ithink 14 tohim?
15 that'sone of the documents I'velisted on the earlier 15 A. If he was able to answer my questions well
16 Exhibit No. 203. 16 enough to provide me with reasonable assurance, then I
17 Q. And whatwere you looking for? 17 think that would be - yes, I would - I guess that
18 A. Ithinkjusttorefreshmymemoryonsomeof 18 would be cousidered deferring to him.
19 the key points. 19 Q. And what questions would you have for him?
20 Q. Thekey points beingwhat? 20 MR. EGLICK: Objection as to the form of the
21 A. I remember it having a lotof speculative 21 question.
22 elements in it and depended to some degree on future 22 Q. (BY MR. YOUNG) You said you might ask him
23 submittals. 23 some questions, and I'm asking you what questions you
24 Q. Whatwere those speculativeelements? 24 might ask him.
25 A. I don'trecall rightoffthe batrightnow. 25 MR. EGLICK: I think the string startedback
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I somewhere with saying whether or not therewere gnmg 1 Q. IMaasking about your personal opmion. Your
2 to be concerns andwhetheror not Mr. Whiting could 2 personal opinion is as I understand it that compliance

3 addressthem. I think we'rekind of way out on a 3 with the King County manual does not necessarily
4 string of speculative questions. We've kind of lost 4 provide reasonable assurance that water quality
5 the thread. I'mjust replying to your argumentative 5 standards will be met?
6 response to my objection, but go ahead. 6 A. Correct.
7 A. Well, a specific instance, I recall seeing 7 MR. SMITH: Asked and answered.
8 some discussions in a deposition or perhaps two - and 8 Q. (BY MR. YOUNG) And what do you base that
9 I'm not certain it was Mr. Whiting's -- about King 9 opinion on?

10 County concern about increasedpH levels m new 10 A. My discussions with Mr. Whiting and Ecology

11 concrete stormwatervaultsand that King County had not 11 - various staff at Ecology's water quality program and
12 yet resolved thatissue, so I would - that'sone 12 also statements m the - I know it was a statement in

13 specific example whereI would find out the state of 13 the previous - well, let's see. Let me back up here
14 knowledge about that issue and what options might be 14 just a moment. I don't think either manual includes a
15 available to ensure pH from those vaults didn't result 15 statement that compliance with this manual equals
16 in water quality violations. 16 compliance with water quality standards.
17 Q. (BYMtL YOUNG) When you said earlier that you 17 Q. I think you said you had discussions with
18 thought that Kelly Whiting had some concerns from your 18 Mr. Whiting?
19 review ofhis deposition, was that what you were 19 A. Right.
20 talking about? 20 Q. Have you had discussions with Mr. Whiting?
21 A. I think that was one. I believe be had 21 A. Not m the last year, but during my review of
22 several others, and I do recall he had some concerns 22 the 401, I had quite a few meetings with Mr. Whiting
23 about the modeling done for the low flow plan. 23 and also Mr. Masters from King County, with other
24 However, because that'sconnected with the stormwater 24 Ecology staff, with Ecology staff and Port personnel,
25 management plan, I'd say that was a concern he had with 25 and several meetings just between Mr. Whiting and
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1 both plans. 1 Mr. Masters and myself.
2 Q. Well, I'm trying to ask questions only about 2 Q. And those meetings took place prior to your
3 the stormwater management plan for the time being. 3 departure; is that correct?
4 A. Okay. 4 A. Right.
5 Q. So is it your understanding that Mr. Whiting 5 Q. And why is it that compliance with the King
6 had concerns about the stormwater management plan 6 County stotmwater design manual does not provide
7 modeling? 7 reasonable assurance that water quality standards will
8 A. At least as it applies to the low flow, which 8 be met?
9 is integral to the stormwater plan. 9 A. Well, there are a number of reasons. I think

10 Q. And the concern about the pH levels, was that 10 the primary one is the King County manual and the
11 Mr. Whitmg's concern or somebody else's at King 11 Ecology manual are - how shall I put it? - more of a
12 County? 12 cookbook approach or a menu-driven approach where you
13 A_ That's what I'm not certam of nght now. I 13 take general characteristics of a project site and
14 know it came up in at least one or two depositions, and 14 general information about the anticipatedrun-offand
15 it may have been Mr. Whiting's. 15 discharges and apply BMPs that are meant to meet a
16 Q. Now, it's your opinion as I understand it 16 certain level of pollutant removal. I think the goal
17 that compliance with the King County manual is not 17 m both manuals is removal of 80 percent, for instance,
18 sufficient for thereto be reasonable assurance; is 18 of total suspended solids.
19 that correct? 19 Reasonable assurance on the other hand for

20 A. l think it's Ecology's understandmg that 20 purposes of 401 is far more specific to a project site
21 compliance with both the Ecology stormwater manual and 21 and requires a more detailed look at what specific

22 the King County manual do not ensure compliance with 22 contaminants are expected to be m the run-offand the
23 the water quality standards, and so in that regard, my 23 specific effectiveness of BMPs and the resulting
24 opinion is compliance with either manual doesn't 24 discharge to a water body. So m a nunaber of cases,
25 necessarily lead to reasonable assurance. 25 compliance with either manual may result m standards
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1 being met, butthafs by no means a guarantee,nor does I run-off was largely turbid, say suspended soil, and the
2 it meet the level of reasonable assurance. 2 BMPs that you put in place were sized to either

3 Q. Well, is it youropinion, then;that the BMPs 3 infilWate the discharge or remove a lot of the
4 that are set forthin the King County manual are not 4 suspended soil as it ranthrough a bioswale perhaps, if
5 sufficienttoensurecompliancewithwatarquality 5 thereisawetvaultinplacethatallowssomeofthat
6 standards? 6 suspended soil to be removed, by the time the discharge

7 A. Insomecasestheymay be,andinsomecases 7 reachedareceivingwater,itcouldwellmeetthewater

8 I would say definitelynot. 8 quality standards.
9 Q. And what do you base that on? 9 Again, it's a very site-specific application

10 A. Discussions with the same group ofpeople I 10 of run-off characteristics and the efficiency of BMPs
11 mentioned earlierandmy general familiaritywith the 11 that are put m place and also how the BMPs are
12 manualsandsomeofthestormwatertrainingI'vehadin 12 maintainedoncethey'reconstructed.

13 the past. 13 Q. Could you give me an example of a type of
14 Q. Now, you mentioned discussions with various 14 project where that would be the case where compliance
15 Ecology staff. Who were those staff? 15 with the stonnwater manual would be compliance with
16 _ KevinFitzpatrick, EdO'Brien. Those are the 16 water quality standards m your opinion?
17 main two that come to mind right now. I know earlier 17 A. Well, if you had a - ifs hard to say that
18 in this whole review process both Bill Moore and Steve 18 m general without the specifics of a site, but if you
19 Saunderswere involved, although I'm not certain 19 had a run-off that had a very low load of contanm_ts
20 whether my discussions with them were about compliance 20 and BMPs that were sized to remove those contaminants
21 with the manualand compliance with the stormwater, but 21 with a high degree of efficiency and there was enough
22 it was at least thatgroupof people that I discussed 22 quote-unquote treatmentdistance within those BMPs
23 stormwater-relatedissues with. 23 before the discharge met a receiving water, then I

24 Q. rm trying to find out what you base your 24 think it would be relatively easy to meet the standards
25 opinion that theBMPs and the manuals are not 25 in that situation.
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1 sufficient to meet water quality standards on. Do you 1 Q. Now, we've been talking about BMPs, and
2 base that on a scientific study, do you base that just 2 there'sdifferent types of BMPs as Iunderstand it; is
3 on discussions that you_,e had with people, or do you 3 that correct?
4 base that on papers that you've seen or studies that 4 A. Yes.
5 you yourself have conducted or what? 5 Q. There's source control BMPs and then there's
6 A_ I haven1 conducted any studies myself, but I 6 also water quality BMPs. Would that be fair to say?
7 would say some mix of the other things you mentioned. 7 A. Right.
8 I'm aware of papers on the subject and presentations. 8 Q. Which BMPs are you talking about when you use
9 In fact, I took a training on the King County manual 9 that term, both or -

10 when it first came out several years ago, discussions 10 A. I realized in my answer that l was thinking
11 with Kelly Whiting, discussions with Ed Oq3rien. 11 more of the water quality treatment BMPs, but source
12 I remember particularly discussing whether or 12 control BMPs are equally in_rtant as part of the mix.
13 not a manual could ensure compliance, and both Kelly 13 Q. So you think, then, that with the right mix
14 and Ed made it clear that the intent of the manual was 14 °fsourcecontr°landwater'qualityBMPsandthepr°per

15 not to ensure compliance with water quality standards 15 sizing of the facilities that compliance with water
16 m all situations but served at least as a good first 16 quality standards could be achieved?

17 step in that direction. 17 A. Yes. Depends on the type of contaminants
18 Q. So if I understand you correctly, in some 18 you're dealing with and the efficiency of the BMPs,
19 cases compliance with the manual does equate to 19 yes.
20 compliance with water quality standards? 20 Q. And who would be in the best position to make
21 A. I believe so, yes. 21 that decision, you or, for example, Kevin Fitzpatrick?
22 Q. What kinds of cases is that? 22 MR. SMITH: Object to the form of the
23 A. It depends on the type of project and the 23 question.
24 run-off it generates and the BMPs that are put in 24 A. I don't know what decision you're mferring
25 place. For instance, if you had a site where the 25 to.
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1 Q. (BYMR. YOUNG) The decision as to whether or 1 Clcan Water Act.requires that either that samc set of
2 not in a particular case with BMPs that were proposed, 2 standards be met or another set that may be established
3 their size and efficiency and the contaminants _ i 3 to lead towards eventual compliance with Clean Water
4 involved, whether or not those were sufficient to meet 4 Act requirements.

5 water quality standards, who would decide thaL you, or 5 So401Dhasashallrequireraent. 402Ahasa
6 would Kevin Fitzpatrick or Kelly Whiting or Ed O'Bricn 6 may requirement. That's illustrated best by the
7 be better able to make that decision? 7 ongoing nature of NPDES where you have a five-year

8 A. For what purpose? 8 permit cycle and each cycle is supposed to be a
9 Q. Well, for a given project. 9 notching up of requirements towards eventual compliance

10 A. For meeting - to determine whether or not 10 with the standards, whereas 401is a one-time review by
11 those BMPs would result m the rmnual requirements 11 the state to provide a statementto the federal agency

12 being met, I'd say Kelly is qualified to make that 12 saying at this point m time, we have reasonable
13 determination for the King County manual. I believe 13 assurance that this project - the discharges of this
14 Kevin is qualified to do that for Ecology manual. To 14 project will meet water quality standards. Somthat
15 meet the requirement for reasonable assurance for water 15 sense, 401 includes a morestringent review requirement
16 quality standards being met, I believe I've got a great 16 than the 402 or a moreimmediate requirement anyway.
17 deal of knowledge about that if that was the decision. 17 Q. Is that a legal conclusion, do you think?
18 Q. Would Kevin be able to make that decision for 18 MR. EGLICK: Objection as to the form of the
19 purposes ofanNPDESl_m|it? 19 question.
20 MR. SMITH: Objeetion to the formofthe 20 Q. (BYMR. YOUNG) Because you're saying now that

21 question. 21 there's a different standard under the two parts of the
22 A. I don't know that compliance with either of 22 statute, and I'm just asking you is that m your view a
23 those manuals is the only part of a decision in 23 legal conclusion or is that -
24 determining whether or not to issue an NPDES permit. 24 MR. SMITH: Objection to the form_
25 Q. (BYMIL YOUNG) Well, for purposes of issuing 25 A. I don't know what a legal conclusion is. I
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1 an NPDES permit, would Kevin Fitzpatrick in your view 1 might add to that -
2 be in a position to decide whether a particular mix of 2 Q. (BY MR. YOUNG) There's no question in front
3 BMPs and a particular mix of contaminants, sizing of 3 of you. Your counsel can ask you.
4 the facilities and so forth and so on - would he be in 4 MR. EGLICK: I think if there's not a

5 a position to be able to decide whether that particular 5 question onthe floor andthe previous question is
6 mix was a sufficient basis upon which to issue an NPDES 6 still on the floor and it hasn'tbeen superceded,he's
7 permit? 7 entitled to complete his answer.
8 A. I believe so, yes. 8 MR. YOUNG: You can ask him that when it's
9 Q. And he would be in a better position to do 9 your turn.

10 that than you, do you think? 10 MR. EGLICK: You're not entitled to eut him
11 A. For an NPDES permit, yes, I believe so. 11 off.
12 Q. And isn't the issuance of an NPDES permit by 12 MR. YOUNG: I'm not cutting him off.
13 the state a detcmmmtion that the discharges meet 13 MR. EGLICK: You just did.
14 water quality standards? 14 MR. YOUNG: No. He answeredthe question,
15 A. For purposes of section 402 of the Clean 15 and then he wanted to go on and add something else.
16 Water Act, which is.a different standard of review than 16 MR. EGLICK: He wanted to add to his answer
17 the 401, I would say yes. 17 before you asked another question, and he is entitled
18 Q. So is it your opmion, then, that there's a 18 todothat, l'll note an objection for the record to
19 different standard of review between 401 and402? 19 that and ask that eounsel refrain from cutting offthe

20 A. Yes, it is. :. 20 wimess.
21 Q. How would you describe that difference? 21 Q. (ByMR. YOUNG) When Mr. Reavis was asking you
22 A. Section 401D of the Clean Water Act requires 22 about folks that you had talked to subsequent to your
23 that the certification - any certification issued 23 departure from Ecology, he asked you if you talked to
24 include specific effluent limitations, monitoring 24 anybody from Ecologyand whether you talked to anybody
25 requirements, that sort of thing. Section 402A of the 25 from the ACC. Didyoutalktoanyoftheir
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1 consultants; the ACC's consultants, that is? 1 is the PCHB's ruling on Battle Mountain at one point
2 A. I don't think so. I don't know their full 2 said thattim 401 certification cannot be conditioned

3 list of consultants, but I don_ recall any 3 upon future issuance of an NPDES permit, and so m that
4 conversations - 4 sense, that may be analagous to this difftaxnt
5 Q. With, for example, AmandaAzons? 5 stracture and level of review for 401 and402, the
6 A. No. I don't know that I've ever met or 6 difference between something irmnediate and something
7 talked with Amanda. 7 thathas future iterations.

8 Q. How about Bill Rozeboom? 8 Q. Remind us again ffyou would when
9 A. No. Not since I left Ecology. 9 approxitmtoly you first startedworldng on the third

10 Q. Mr. Leytham, MalcolmLeytham? 10 runway in om iterafion or another.
11 A. No. 11 A. I don_ know precisely. The mid '90s, '96
12 Q. Peter Willing? 12 plus or minus a y(mr. It was about the time thatthe
13 A. No. Idon'tthinkso. 13 supplenmmaldrafiEIScameoutandtmYoablyalittle
14 Q. HowaboutCn_gWingard? Did he ask you about 14 bit before the Port's initial application to the corps
15 Mr. Wingard? 15 and Ecology.
16 A. Right. Heandlhad, Ibelieve, exchangeda 16 Q. Now, to your knowledge, upuntilth_tirm

17 couple of e-mails but not on third runway-related 17 that you left Ecology, was thta'c anyon¢ at Ecology who
18 issues. It was something - some other Clean Water Act 18 had worked as much on the third runway application as a
19 issues he was working on and an article that I sent him 19 whole as you had?
20 that I thought he might be interested in. 20 A. No. ] don't think so. I think I was the
21 Q. I think you said you had talked to Dave 21 smgle longest participant.
22 Peeler at Ecology. What did you talk to Mr. Peeler 22 Q. And as part of your work, tlm_ youYesaying
23 about? 23 mid _)0s, and you left Ecology - or when were you as
24 A. He was in San Francisco for a conference at 24 Mr. Rmvis said reassigned from the Third Runway
25 the EPA headquarters down there. He and Maria Peeler 25 Project?

Page187 Page189

1 and my wife and I had dinner with them one evening. 1 A. Thatwas, I believe, mid October 2000.
2 Q. And did you talk about the third runway? 2 Q. So we're talking abouta space of at least
3 A. No, we didn't. I don_ think that came up at 3 four or five years that you worked on the thirdrunway
4 all. 4 applications?
5 Q. I think we were just asking about 5 A. Roughly four years, I think_
6 conversations about the third runway. 6 Q. In that time, do you care to or could you
7 A. Okay. I thought it was anybody at Ecology 7 estimate how many various documents, reports,menaos,
8 that I had talked with. 8 e-mails, anyconmmnication media you reviewed
9 MR. YOUNG: I think that's all the questions 9 concerning the thirdrunway application?

10 that I have. 10 A. Hundreds including everything, yeah.
11 MR. EGLICK: Could we go back to the question 11 Q. So when you_ asked, for example, how many
12 that was asked of Mr. Luster and then the answer he 12 hours did you spend reviewing the latest iterationof
13 gave and then that he got cut off by Mr. Young and 13 the stormwatermanagement plan or when you were asked
14 could you read that back, please? 14 that, did your answer include all the hours that you
15 (The reporter read back as requested.) 15 spent reviewing, for example, earlier iterations of
16 EXAMINATION 16 that same plan?
17 BY MR. EGLICK: 17 A. No. That was - my answer was - I believe
18 Q. Mr. Luster, do you recall when you were 18 the question was how much time I had spent either
19 trymg to - I think you said l might add to that when 19 durmg the past year or since the appeal occurred m
20 you were answering a question and you weren_ able to 20 September, so that's just over the past several months.
21 complete your answer. Could you please now complete 21 Q. Well, let's - would it be accurate, then, to
22 your answer that was to follow or that you had intended 22 say that in the four years plus that you worked on the
23 to follow the words "I might add to that"? 23 third runway applications you spent hundreds of hours
24 A. Well, the thing that came to mind was - I 24 on it?
25 think this may have been applicable to the question - 25 A. I'mcaleulatiag in my head.
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1 Q. Take yourtime. 1 A. Gordon.White.
2 A. Well, in total, I would say overa thousand 2 Q. Have you seen his signaturebefore?
3 m that at times it was - the majorityofmy work time 3 A. Yes.
4 was focused on the third runwayrcvicw, andoverthe 4 Q. Do you'recognizc this to be his signature?
5 courseof fouryears, I'msure it added up to at least 5 A. I believe so.
6 a thousand hours. 6 Q. Now, could you read me under - do you see
7 Q. Would you say that from your experience 7 the section that says 'Sustification"?
8 review of an earlier iteration of a plan from one 8 A. Right.
9 aspect of the Third Runway Project would or would not 9 Q. Could you read me the first sentencein that

10 have any relation to review of a later iteration? 10 section?
11 A. I believe so. 11 A. "The position is the statewide expert on
12 Q. Whichway?. 12 401/CZM regulatory issues."
13 A. Excuse me. I think it would help me. If I 13 Q. Now, from your understanding of how these
14 could remember key points from previous versions, I 14 Ecology forms - how long did you work atEcology?
15 could focus in on those points in laterversions, plus 15 A. I started in January1989 and left January
16 this is kind ofwhat I_e done for a livingfor years 16 2001.
17 and years is review project plans ofvarious sorts, and 17 Q. So from your understanding of how these
18 I_n still doingthat today. 18 Ecology forms work, what's the significance of this
19 Q. Could you look at Exhibit 202 for a moment, 19 description that you just read into the record in terms
20 please? Just to make sure I_,egot the same version of 20 ofyourjob position that you were assurning?
21 202asyou, what lYninterestedin is somethingcalled 21 .4- This form mcludesa section onjustifymg in
22 a personnel actionform, which in my version of 202 is 22 this case an upgradefrom an environmental specialist 4
23 - maybe this is a document - is that part of 202 that 23 to an environmentalspecialist 5. The environmental
24 you have? 24 specialist series is or was numbered 1through 5 with
25 A. (Nodding head). 25 each stepbeing increasing levels of independentwork
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1 Q. What exactly - for those of us who haven't 1 and complexity, and the ES 5 position is generally
2 been educatedin Ecology forms, what exactly is a 2 providedto people that have statewideresponsibilities
3 personnelaction form if you know? 3 and generallyhave a policy - some sortof policy
4 A. I believe this is necessary to either 4 emphasis.
5 reallocatesomeone'sposition at Ecology,to fill a 5 Q. You have a next page in this same exhibit,
6 vacancy, to establish a new or a differentposition for 6 Exhibit202. Is yours headed at the top "comt_-nts and
7 someone, and it has a chain of signatureblocks by 7 signatures"? Do you see that?
8 various people involvedin that decision. 8 A. Yes.
9 Q. What's the document behind - in your packet 9 Q. Now, again, do you see the signaturefrom

10 of Exhibit 202, what's the document behind that 10 Gordon White?
11 personnel action form? Can you tell me what that is? 11 A. Yes.
12 A. I believe this is a form generatedby 12 Q. And you recognize that as his signature?
13 Ecology'spersonnel department that provides a place to 13 A. I believe so, yes.
14 describe the reasons why someone should be given a 14 Q. Could you read his handwriting by the way?.
15 different position or an upgrade or whatever the action 15 /u Most of the time, yes.
16 is being taken. 16 Q. Well, since you probably have more practice
17 Q. And is this the form that was used to justify 17 at it than I do, can you read into the record what's on
18 I think you referred earlier in your testimony to your 18 this form under his signature, the handwritten
19 upgrade for environmental specialist5? 19 material? Is that his handwriting by the way?
20 A. This is one of those forms, yes. 20 A. I believe so, yes.
21 Q. This form is handwritten, isn_it, howit's 21 Q. And at the end of the three handwritten
22 filled in? 22 lines, do you see where I am? Are those his initials?
23 A. Right. 23 A. I believe so.
24 Q. Looking down at the bottom of the form, who 24 Q. Could you read into the record his
25 is it signed by? 25 handwritten comment, then, please?
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1 A. It says, "Tom has helped me understand 401 - 1 A. Correct.-
2 no small accomplishment! and provides a good example to 2 Q. Is there anything on the first page of
3 other staff for his diligence and work-ethic for the 3 Exhibit 201 that refers to your signature authority
4 citizens of the state. GW." 4 from your urtde_standing of it?
5 Q. Were you ever told that whether or not you 5 A. It includes a general reaffmnation of
6 would stay on the 401 team for the third runway was a 6 delegated authorities that were previously approved by
7 matterof discussion with the Port of Seattle in the 7 Director Riveland.

8 fall of 2000 while you were working at Ecology? 8 Q. was that Mr. Fitzsimmons' predecessor?
9 A. I don't think so, no. 9 A. I believe so, yes.

I0 Q. When didyoufirstlearn,ifyoueverdid, I0 Q. And Ithinkwe_'ealreadyestablished,

11 that whether or not you would stay on the 401 teamfor 11 haven_we, through questioning from Mr. Reavis, I
12 Ecology's review of the thirdrunway was a matter of 12 believe, that pages 2 and 3 ofExhibit 201is
13 discussion with the Port in the fall of 2000? 13 delegation of authority- of signature authority from
14 MR. REAVIS: Objection; lack of foundation. 14 Director Riveland; is that correct?
15 A. Tbere were c_ts about thatat the time I 15 A. Yes, itis.
16 was reassigued, but l didn_have any certainty about 16 Q. You were referring, Ithink, to something in
17 that until I read, I believe, some of the depositions 17 Mr. Fitzs'mnuons' letter on the first page of Exhibit
18 that rve seen over the last several weeks. 18 201. You called it a reaffirmation. Could you read
19 Q. (BYMR. EGLICK) Soinotherwords,youonly 19 thesentenceyou_'creferringto?

20 sawwhateverinformationyouhaveonthistopicofyour 20 A. Itsays,"Throughthismemorandum,Ireafftrrn
21 reassignmentbeing discussed with the Portwithin the 21 the delegated authorities approved by Ms. Riveland."
22 last few weeks; is that correct? 22 Q. Could you look at Exhibit 202 again for a
23 A. That's the first, I guess, confirmation I had 23 moment, please?
24 ofit. As l said, therewere comments at the staff 24 A. I_'egotit.
25 level wundering if thatwas an issue. 25 Q. Does the third page of Exhibit 202 represent
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1 Q. Did anyone - for example, Mr. Hellwig - let 1 a description of your job duties at the _t of --
2 you know it had been a topic of discussion with the 2 Ecology as the - well, just leave it at that- a
3 Port? 3 description of your job duties at the Department of
4 A. Whether I should stay on the team or not? 4 Ecology?
5 Q. Yes. 5 A. Yes.
6 A. No. 6 Q. Did you have the duties described here in
7 Q. Mr. Fitzsimmons, the director, did he let you 7 this third page of Exhibit 202 when you were working on
8 know? 8 the Port's third runway application up through when you
9 A. No. 9 were,asMr.Reavissaid,reassigned,Ibelieve,inthe

10 Q. Can you give some estimate of the number of 10 fall of 20007
11 - strike that. We'll savesome time here. 11 A. Yes. I think this ismy orwas my most

12 Looking at Exhibit 201 if you would for a 12 current job description.
13 moment. Do you recall this packet of doeuments? The 13 Q. If you'd look on the first page of Exhibit
14 top one is from Tom Fitzsi,aanons about delegation of 14 202. Now, ifs a rrma_, isn't it, from Paula Elders?
15 signature authority. 15 A. Correct.
16 A. Correct. 16 Q. And who was she again?
17 Q. You got it there? 17 A. She was my iiln_xliate supervisor at the time.
18 A. Yes. 18 Q. And it's through, itsays, Gordon White. Who

19 Q. Now, Mr. Reavis asked you a question, andI 19 washe?
20 think he asked you whether or not the first page of 20 A. The program manager for the SEA program.
21 Exhibit 201 mentioned you personally. Do you recall 21 Q. And then too, who is AI Jacobs?
22 that? 22 A. AI Jacobs is in Ecology's personnel office, I
23 A. Right. 23 believe.
24 Q. And l think you agreed it did not mention you 24 Q. And oould you look at the paragraph that
25 personally?. 25 starts, "Tom has been asstmmag ES 5 level duties"? Do
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1 you see that? 1 you - can you find any reference to the decision in
2 A. Yes. 2 this Exhibit 207 version that Mr. Re,avis gave you?

3 Q. Could you look at the third sentence in that 3 A. I haven_ yet. Would you like me to look
4 paragraph and the fourth sentence and read them for me, 4 through the wlaole --
5 please? 5 Q. I think we can do that later. Let me ask you
6 A. The third and fourth? 6 another question that may be helpful. Were there
7 Q. Yes, please. 7 appeals to your knowledge by Ecology of the PCHB's
8 A. "Tom is the lead 401 project specialist for 8 Battle Mountain Gold decision or by other parties?
9 the state's most contraversial and significant 9 A. I believe the project proponent appealed that

10 projects, and he serves as the coordinating and 10 decision and that Ecology chose not to join in that
11 training lead for the 401 staffstatewide. Tomnow 11 appeal.
12 routinely performs these higher level duties with a 12 Q. So at the time the manual was issued, then,
13 high degree of skill and confidence." 13 as far as you know or this version of the manual was
14 Q. Now, did there ever come a time when you were 14 issued in Exhibit 207, there was apparently an appeal
15 ever advised that you were not living up to that - by 15 to your knowledge pending of Battle Mountain Gold?
16 anyone in Ecology that you were not living up to that 16 A. Well, there may have been if the decision
17 description that you just read of how you were 17 came out earlier that rnonth. IYnnot sure that the
18 performing your higher level duties as they were 18 appeal would have been filed by the date of this desk
19 called? 19 manual. I don_ know if there's a 30-day or a 60-day
20 A. Not really. 20 period that the proponent would have had.
21 Q. Was the manual that you referred to with 21 Q. Thank you very much. That's a good point.
22 Mr. Reavis in Exhibit 207 a final version? 22 You were talking with Mr. Reavis about the
23 A. I believe this is the most current version. 23 October - was it October or July '98 401 decision that
24 I don't know if it's been updated. I know there was at 24 Ecology issued?
25 least one version before this, and the intent of this 25 /L Right.

Page199 Page201

1 desk manual was that it be updated as necessary. It 1 Q. I believe you said that you were someone who
2 was meant to serve as a living document essentially. I 2 had an opinion about whether or not the 401 approval
3 think it states that somewhere in the introductory 3 should be issued in the course of Ecology discussions
4 comments. 4 prior to issuance of the July 98 401; is that correct?
5 Q. Was the manual updated after the Battle 5 /L Could you repeat that?
6 Mountain Gold decisions came out to reflect what those 6 Q. Sure. Did you have an opinion prior to the
7 decisions had to say? 7 July '98 issuance of the 401 as to whether a 401 on the
8 MR. REAVIS: Objection; vague. 8 state of knowledge then should be granted to the Port
9 Q. (BY MR. EGLICK) When I say Battle Mountain 9 for its third runway application?

10 Gold decisions, rm referring to the PCHB decision, 10 A. I believe l had some doubt about the decision
11 Mr. Luster. Are you familiar with those? 11 and had been involved in discussions about the pros and
12 A. IarrL 12 cons of issuing a 401 versus denying it or having tbe
13 Q. I think you referred earlier to you had given 13 Port withdraw. I think much of my concern was about
14 a deposition in that case, the Okanogan Highlands 14 how this fit into our previous 401 review requirements
15 Alliance case? 15 and what sort of precedence it might set and had some
16 A. Correct. I know that the Battle Mountain 16 doubt that we should go this direction, but I think the
17 decision came out shortly before the date on this desk 17 overall decision of Ecology was to go ahead and issue.
18 manual, and I'm not certain whether or not the desk 18 Q. That was ultimately a decision made by Gordon
19 manual was updated. It may have been. My question is 19 White, wasitnot?
20 about I believe the board's deoision in that case was 20 A. Correct.

21 earlier that same month, so it may have just been a 21 Q. Had he had a long time tenure in his position
22 matter of a week or two apart, so I can't really 22 at Ecology when he made that decision?
23 remember right now whether this was updated in response 23 A. IYntrying to remember exact dates. I think
24 immediately or not. 24 Gordon had come to Ecology within a year of that
25 Q. Well, you might take a quick look and see if 25 decision, several months previous anyway.
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1 Q. Was there - you may have mentioned this, but 1 Q. Let's look at wetlands, for exan_le, for a
2 was there mother decision that you drafted for Ecology 2 moment. I think you said there was a ten-acre increase
3 where Gordon White made a decision to issue it that you 3 in direct wetland _ when the new application came
4 didn_necessarilyagreewiththatyou canrecall? 4 in?

5 A. Oh,yes. 5 A. Roughly.Itrmy havebeenjustunderten
6 Q. And whatotherdecisionwouldthatbe? 6 acres,Ithink.
7 A. That was the Battle Mountain Gold 401 7 Q. What would that representas a percentage
8 certification. 8 increase if you know over the direct wetland impact on

9 Q. So, again, with Battle Mountain Gold, was it 9 the application that had been withdrawn?
10 then yourjob to draft the 401 aRerMr. Whitehad 10 A. The original proposal was approximately ten
11 decided that it should issued? 11 acresofdirectimpactorperhaps11.87comestommd
12 A. I believe the scenario was l was asked to 12 for some reason, and that may have been direct and

13 write the certification and explained that I didlft yet 13 indirect. The subsequent proposal was, I believe, 18
14 have reasonable assurance, and I thought it would be 14 or l9, and then l think it's gone up a little bit since
15 best if someone else were to write it at that point if 15 then.
16 that was the decision, but I was asked if regardless of 16 Q. So is the percentage then - I'm no

17 my not having reasonable assurance could I write a 17 mathenmfician, but is that about a hundred percent
18 certification to the best of my ability given that 18 increase give or take?
19 situation, and so I agreed to do that. 19 A. 75 to a hundred percent or so.
20 Q. Now, once the 401 was issued in July of 1998, 20 Q. I believe you were asked some questions about
21 I believe you said the Port appealed it; isn't that 21 whether or not you'd worked with criteria for fill m
22 correct? 22 other401 applications.Do yourecallthat?

23 A. Yes. 23 A. Yes.

24 Q. And thenIbelieveyou saidthePort 24 Q. And youwereaskedaquestion,Ithink,also
25 submitted - subsequently withdrew the appeal and 25 or rmybe in particular about whether you had worked
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1 submitted a new application? 1 with numeric criteria for fill in other applications. -
2 A. I think they withdrew their application to 2 Do you recall that as well?
3 the corps, which resulted m the 401 essentially 3 A. Not specifically.
4 becoming moot, and then resubmitted an application. 4 Q. And I could be wrong. Let me ask you this
5 Q. When the application was resubmitted, I take 5 question, then. Have you ever worked with m your
6 it then you worked on review of the resubmitted 6 experience at Ecology an application for as much fill
7 application; is that correct? 7 as the Port proposed?
8 A. Yes. 8 A. I don_ believe so. The closest would be -

9 Q. Were there aspects of the project that you 9 and I don_ remember the numbers, and they're very
10 had not been fully aware of before that came to the 10 different situations. The Battle Mountain proposal
11 fore as you reviewed the new application? 11 would have resulted in some fairly large amount of fill
12 A. Well, there were changes between the original 12 due to tailmgs pile. Some of the dredging projects I
13 proposal and the resubmitted application. The two main 13 worked on had up to, well, I guess several hundred
14 ones that come to mind are the wetland mitigation 14 thousand cubic yards of material, but I don_ think any
15 impacts increased by something like ten acres or so 15 of those were m the millions.
16 over the previous proposal, the direct impacts. 16 Q. And what's your understanding ofthe range
17 Also, the Port had realized that as part of 17 were in here of fill from the Port's proposal?

18 its initial mitigation proposal, the water they were 18 A. I don_ understand.
19 proposing to use for low flow augmentation, there was 19 Q. In other words, in terms of million cubic
20 some question as to the ownership or the legality of 20 yards of fill.
21 the water fight, and that water supply, I guess, wasn't 21 A. I believe it's 17 million roughly.
22 available or there was uncertainty about whether that 22 Q. Cubic yards of fill?
23 would be available for mitigation purposes, and so the 23 A. Yes.
24 Port needed to come up with a different low flow 24 Q. Would it be accurate to say from your
25 augmentation proposal. 25 experience, then, at Ecology that would be an
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1 unprecedented amount of fill in terms of your 1 Mr. Reavis asked you questions about whether you had
2 experience? 2 sent input on to Kate Snider. Do you recall that?
3 A. I believeso. - 3 _ Right.
4 Q. I believe at some point Mr. Reavis asked you 4 Q. What w_ the process with regard to Ecology's
5 with regard to Exhibit 216 - do you want to take a 5 interaction with Ms. Snider in tenm of who was
6 look at that? 6 supposed to send Ecology's responses on to her
7 A. Pvegotit. 7 concemingmeetmgnotes, for example?
8 Q. - whether you had given the input 8 A. I don't recall precisely. I think they may
9 represented in exhibit - the attachment to Exhibit 9 have been compiled by - I think they were compiled by

10 216, whether you had given that to Ms. Snider. Doyou 10 scnmone other than myself- but l don't renmrk_r who
11 recall that line of questioning? 11 that was - and then forwarded to MS. Snider. I think
12 A. Yes. 12 in some instances l may have provided cormm*ntsto her
13 Q. Who was the attachment to Exhibit 216 13 directly, but l think there was more of a struetured
14 addressed to? It's a memorandum from you, isn't it? 14 process in place for at least part of these review
15 A_ Yes. 15 meetings.
16 Q. Dated October 17? 16 Q. Mr. Reavis also asked you a question about
17 A. October 17, 2000. 17 the chainof command inthe water quality program and
18 Q. And who is it to? 18 wbether or not if a decision was made up the chain of
19 A. Joan Marchioro. 19 eoi_,imad in the water quality program that would resolve
20 Q. And who is she? 20 an issue under 401, for example. Do you reeall that
21 A. She's the Attorney General's office. She was 21 general discussion?
22 helping with our review on this proposal. 22 A. Right.
23 Q. So did you have clearance to send memoranda 23 Q. Is there anyone that you know of in the water
24 that you were sending to Ecology's lawyer to anyone 24 quality program who had responsibility equivalent to
25 outsideof Ecology? 25 yours for 401 determinations under the Clean Water Act?

Page 207 Page 209

1 A. I believe this fell under attorney/client 1 A. None that I can think of, no.
2 privilege, and so it went to Joan, and I think as a 2 MR. SMITH: Offthe record for a second.
3 result it was - well, I don't know if this was held 3 (Discussion off the record.)
4 back or not for some period of time. 4 (Recess taken.)
5 Q. Well, did you understand that it was your 5 Q. (BY MR. EGLICK) Could you look at Exhibit 220
6 decision to make as to whether or not to send a memo to 6 to your deposition? Do you see that, the e-mall
7 Ecology's attorney to anyone outside of Ecology? 7 January 3, 2000, l_om Ray Hellwig?
8 A. I'm not clear on the question. 8 A. Right.
9 Q. Well, did you have authority to take a memo 9 Q. I believe you previously testified that this

10 that you had sent to Ecology's attorney and send it to 10 doesn't represent your recollection of the outcome of
11 Kate Snider or the Port or anyone else? 11 the process of coming up with Ecology policies on the
12 MR. YOUNG: Object; calls for a legal 12 relationship between 401 and 402; is that correct?
13 conclusion. 13 A. Right. The third paragraph of this doesn't
14 A. My understanding was that that would have 14 in my mind mesh with condiXion, I believe it was, B1 of
15 been privileged and it wouldn't be sent outside of 15 the policy.
16 Ecology. I believe l included it in the packet of 16 Q. Was Ron -- do you know who Ron Lavigne or
17 material -- let me back up. We were getting regular 17 Lavigne is?
18 requests from ACC at that time, I believe, and we had 18 A. Ron Lavigne?
19 set up a systern where all the documents went to one of 19 Q. Yes.
20 two different public disclosure staff at Ecology, and 20 A. Is an attorney with Ecology's AG division.
21 we made - each of the staff were to make an initial 21 Q. L-a-v-i-g-n-e?
22 determination of what they thought was diselosable or 22 A. I believe so, yes.
23 not, and I think I had marked on this that it was - I 23 Q. Wasn't he involved in one of the e-mail
24 thought it was not disclosable. 24 strings concerning this same question of relationship
25 Q. (BY MR. EGLICK) Once again, I think 25 between 401 and 402?
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1 A. I don_rememberoffhand. I think hemay 1 A. Right. Thatwas the eventualresolution,I
2 have been at some point involved in those discussions. 2 guess,of thatissue orthat statement.
3 Q. Well, does this one e-mail represent the 3 Q. And that was something thatwas explainedto
4 totality of all of the e-mail strings concerningthis 4 youby Mr.Hell_vigaboutwhat he meantwhen his initial
5 discussion,concerning the relationshipbetween 401 and 5 statementsaid no was not an option?
6 402? 6 A. Yes. I believe it was Ray andmyselfanda
7 A. No. Therewere e-mails on this issue for, I 7 couple other people discussingthat as partof one of
8 think, about two years off and on. 8 ourregularmeetings,yes.
9 Q. That may be it, but let me just lookat my 9 Q. And it was agreedamongthat groupthat m

10 noteshere. You talked with Mr. Eglick aboutwhether 10 fact no was an option, eorrect?
11 or not Mr.Hellwig had advisedyou that no to the Port 11 A. Yes. I believeso.
12 was not an acceptableoption, didn_you? 12 Q. And, infaet, no was the option Ecology
13 A. Right. 13 ultimatelyselectedon thePort'sapplicationmthe
14 Q. And I believe yourtestimonywas that 14 fall of 2000?
15 Mr. Hellwig said to you that no was not an aceeptable 15 /L Actually, the Port withdrewthat application.
16 option in a discussion you had with him; is that 16 Q. But I thoughtyour testimonywas thePort
17 correct? 17 withdrewit because Ecologyhad informedthe Portthat
18 A. No wasnot an option,I think was the phrase. 18 theanswerwas goingto be no.
19 Q. Andthen I think Mr.Eglick showed you an 19 A. Correct. However,thatwasn'tthefmal-I
20 e-mail in which Mr. Hellwig appearedto be saying 20 think you said the final Ecology decision. At that
21 something different. Do you recall that? 21 time, yes.
22 A. Right. 22 Q. But in any event, before thePortwithdrew
23 Q. Then I think you said you had a later meeting 23 its application,Ecologyhad reached thedecisionltmt
24 withMr. Hellwig;isthatcorreet? 24 the401would be denied?
25 A. Correct. 25 A. Correct.
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1 Q. Inwhich he explained his earlierstatement l Q. So the statement that no was not an option
2 to you; is that correct? 2 turned out to be unlrue because no was what Ecology
3 A. Yeah. I remember we discussed that among 3 decided ultimately with regard to that application in
4 other things. 4 the fall of 2000?
5 Q. Is there any question in your mind that 5 A. Right. No mined out to be an option.
6 Mr. Hellwig said to you the first time around that no 6 Q. That's all I have. Thank you.
7 was not an option with regard to the Port's 7 MR. EGLICK: I have one more.
8 application? 8 FURTHER EXAMINATION
9 A. Is there any question? 9 BY MR. EGLICK:

10 Q. In your mind. 10 Q. Mr. Luster, were you privy to the discussions
11 A. No. 11 among Mr. Hellwig, Mr. Fitzsimmons, and Port
12 Q. Thanks. I don_ have any other questions. 12 representatives concerning the Port's withdrawal of its
13 FURTIlER EXAMINATION 13 applicationin the fall of 2000?
14 BYMR. REAVIS: 14 A. What do you mean.by privy to?
15 Q. Let me just follow up on that last point. I 15 Q. Well, for example, did you know there was a
16 thought earlier when I was asking you those questions 16 meeting at Port headquarters down on the pier here in
17 you mdicated that Mr. Hellwig had explamed to you 17 Seattle?
18 what no in his first instance meant. 18 A. I knew there had been a meeting scheduled. I

19 A. Right. I think in the e-mail response he had 19 knew it had something to do with coming up on the
20 added some additional words there. 20 one-year deadline for 401, and I had been asked to
21 Q. But didn't he - as I understand what you 21 prepare the initial form of a denial letter,and IYn
22 said earlier, Mr. Hellwig made it clear that no in fact 22 not sure if that was before or after that meeting, but
23 was an option if the Port was unable to submit 23 I wasn_ at the meeting.
24 materials that would allow Ecology to reach reasonable 24 Q. Were you invited and declined to go?
25 assurance. 25 A. No. I think the message went out for people
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1 to make themselves available, and I told folks I would 1 CORRE. CTION & SIGNATURE PAGE
2 be available, but I wasn't asked to attend. 2

3 Q. So do you know then from personal knowledge 3 RE:ACCv. DOE; PCHB; 01-160
4 what quid pro quos were discussed at that meeting, for 4 Thomas Luster; February 1, 2002
5 example, concerning withdrawal of the Port application 5
6 and what Ecology might do in response to that? 6 I, Thomas Luster, have read the within transcript
7 MR. EGLICK: Objection; lack of foundation. 7 taken February 1, 2002, and the same is true and
8 MR. YOUNG: Object to the form of the 8 accurate except for any changes and/or corrections, if
9 question. 9 any, as follows:

10 Q. (BY MR. EGLICK) Let me ask you another 10 PAGE LINE CORRECTION
11 question. You said I think in response to a question 11
12 from Mr. Eglick that no turned out to be an option; is 12
13 that correct? 13
14 A. Correct. 14

15 Q. Do you have any information based on 15
16 attendance at the meeting down at the Port office that 16
17 you said you weren_ asked to go to as to what went 17
18 along with the possibility of no? 18
19 MR. YOUNG: Same objection. 19
20 A. What I know of the outcome of that meeting 20
21 was I believe that started the facilitated review 21

22 process that Ms. Snider was involved with, and I 22 Signed at , Washington, on the
23 believe that started a process in which Ray or someone 23 day of ,2002.
24 from Ecology was to report progress of the review to 24
25 the governor's office, but I think those are the only 25 Thomas Luster
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1 two understandings or arrangements that I know of 1 CERTIF ICAT E
2 personally that occurred. 2
3 Q. (BY MR. EGLICK) Let me ask you: How many 3 I, MaryL Green,theundersignedCertifiedCourt
4 weeks was it after the Port's withdrawal of its 401 4 Reporter and Notary Public, dohereby certify:

5 application before you were as Mr. Eglick puts it 5 Thatthetestimonyand/orproceedings,awansoript
6 reassigned away from the Port ofSeattle Third Runway 6 ofwhichisatmched,wasgiveabeforemeat thetime
7 Project? 7 and place stated therein; that any and/or all

8 A. I think the meeting was late August or 8 witness(es)werebymedulyswornto tellthe truth;
9 September sometime, and my reassignment was mid 9 that the sworn testimony and/or proceedings were by me

10 October, so anywhere from three to six weeks, I guess, l0 stenographically recordedandtranscribedundermy
11 Q. And there is a letter of withdrawal from the 11 supervision to the best ofmy ability; that the

12 Port, isn't there, that would help us place that date 12 foregoingtranscriptcontainsa full,true,and
13 to your knowledge? 13 accurate record of all the sworn testimony and/or

14 A. I believe so, yes. 14 proceedings given and oecumng at the time and place

15 Q. Thank you very much. Nothing else. t5 statedin theWanscript;thatl aminnowayrelated
16 (Deposition concluded at 5:24 p.m.) 16 to any party to the matter, nor to any counsel, nor do

17 (Signature was reserved.) 17 Ihaveanyfinancialinterestintheeventofthe
18 18 cause.

19 19 WITNESS MY HAND AND SEAL TH/S 7TH DAY OF FEBRUARY

20 :, 20 2002.

21 21
22 22 MARY L GREEN, CSR #GREENML497RZ

23 23 Notary Public for the State of Washington,

24 24 residing in King County.

25 25 My appointment expires 4/4/05.
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