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February 19, 2002

Kaleen Cottingham
Presiding Officer
Pollution Control Hearings Board
P.O. Box 40903
Lacey, WA 98504-0903

Re: ACC & CASE v. Ecology & Port of Seattle, PCHB No. 01-160
Port's pending Motion for Partial Summary Judgment on SEPA Issue

Dear Ms. Cottingham,

I am writing to ask for expedited resolution of an issue relating to timing of service of
briefs.

On February 8, 2002, the Port filed its Motion for Partial Summary Judgment on SEPA
Issue and attempted to serve the Appellants. Copies of the motion were received by
Helsell Fetterman and Smith & Lowney, however, I did not receive a copy of the motion,
memorandum, or the accompanying materials on that date. Apparently, the Port
attempted to serve the memorandum by facsimile, but the fax was not received at my
offices. I received the materials on Monday, February 11, 2002.

ACC intends to move to strike the Port's motion as untimely, as it was not served on all
counsel before the deadline established in the Board's Pre-hearing Order (February 8,
2002) for filing and serving dispositive motions. However, in an abundance of caution
we also intend to file a response. Because the memorandum was not received at my
office until February 11, we calculate the time for the ACC-CASE response, which will
be filedjointly, to be 10 days from that date, or February 21.

Consistent with the directive of the Pre-Hearing Order, I attempted to resolve this issue
with Mr. Pearce. Attached are two letters: mine to Pearce and his response. I also
attempted to contact Mr. Pearce this morning to arrange a conference call with your
office, however, he is attending depositions and not available until an unknown time
today. Because the Port asserts our response is due today, timing is critical.

We would appreciate direction from your office regarding the due date for the ACC-
CASE response brief. As you may recall, I anticipated this problem (being outside the
west-side same-day service area) and asked that the Pre-Hearing Order explicitly require
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service on all attomeys. Because I was in hearings in Idaho all last week, the failure of
the Port to serve the memorandum and its several hundred pages of attachments on my
office on February 8 substantially prejudiced my ability to prepare the ACC/CASE
response brief.

We appreciate your attention to this matter.

Yours veryAtm_ " ]//__ " 2 _

T //A/4/ro
Rachael Paschal Osbom

co: Peter Eglick, Kevin Stock & Michael Witek
Roger Pearce & Steven Jones
Jay Manning & Gil Reavis
Linda Strout & Traci Goodwin

Joan Marchioro, Tom Young & JeffKray
Rick Poulin
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Rachael Paschal Osbom attorneyatlaw
2421WestMission Avenue Spokane WA 99201

509.328.1087tel / 509.328.8144fax
rdpaschal@earthlink.net

February 16, 2002

RogerPearce VIAFAXANDU.S.MAIL
FosterPepper& Shefelman Fax:206-447-4400
1111ThirdAve.,Suite3400
Seattle,WA 98101-3299

Re: ACGandCASEv. EcologyandPortofSeattle
PCHBNo.01-160

DearMr.Pearce,

PleasebeadvisedthatACCandCASEwillbefilinga jointresponsetothePort
of Seattle'sMotionforPartialSummaryJudgmentonSEPAIssueonThursday,
February21, 2002. WhiletheCertificateofServiceattachedtoyourMotion
indicatesthatI wasserveda copyof thememorandumbyfacsimileon February
6, 2002,infact I wasnotsoserved. Ididnotreceivethemotionorthe
attachmentsuntilFedExdeliveryonMonday,February11,2002. pursuantto
the Pre-HeadngOrder,ACC andCASEareentitledtotendaysafterreceiptof
themotionto file theirresponse.

Pleasefeel freetocallifyouhaveanyquestionsregardingthismatter.

Yoursverytruly,

RachaelPaschalOsborn

cc: RickPoulin
JoanMarchioro,TomYoung,JeffKray
PeterEglick,KevinStock,MichaelWitek
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Ms.RachaelPaschalOsbom
2421WestMissionAvenue
Spoke-e,WA 99201

Re: ServiceofPortofSeattle'sMotionforPartial.SummaryJudgment

DearMs.Osbom:

PleasebeadvisedthattheresponsetothePortofSeattle'sMotionforPartial gll! I'11111

S--,m_y JudgmentonSEPAissue is duetoday,February19,2002. BoththeACC A,,,,,
andCASEwerephysicallyservedwithallpleadingsand_._l_rationson February8, J.". _,,*
2002,asr_uimd bythePreheatingOrder.Thereis no requiv_ent in thePCHB "*'"V_#Jlstt_s

rules orPmheadngOrdermserveeachandeverye_ttoraeyforapm'ty.Ashasbeen ,,m-.,,
ourcustomarypracticein this case,onFebruary8 we atmmptedto faxto youa copy
ofthebriefwith ahardcopyof thebriefandallsupportingmaterialsby FedEx. We r,l,_....t.6) -_--,,
lookforwardtoreck-dyingyourresponsetoday.IftheresponsefromCASE andACC t...t...
is not receivedtoday,the Portreservesthe dght to moveto strikeany1a1=response. (.,1 ._-,.o
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RogerA. Pcarce

co: Counsel of Record
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