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EXECUTIVE SUMMARY

This report presents the analyses performed to estimate the timing and volume of discharges to local
receiving streams and wetlands during low-flow periods fi:om Seattle-Tacoma International Airport
(STIA) considering improvements defined in the Port of Seattle's Master Plan Update. This report
also presents a Flow Impact Offset Facility Plan, which is the Port's proposal to offset impacts to
flows in the receiving waters during annual low-streamflow periods, typically experienced in late
summer/early fall. The plan is based on a detailed evaluation of the hydrologic impacts of the
proposed third runway embankment and associated non-hydrologic impacts (cessation of water use
and removal of septic tanks on properties purchased by the Port) on streamflow in Miller, Walker,
and Des Moines Creeks. This report is submitted in response to condition 1.1 of the Water Quality
Certification (#1996-4-02325 [Amended - 1]) issued by the Washington State Department of
Ecology (Ecology) on September 21, 2001. The report builds upon previous reports by Earth Tech
(December 2000), Pacific Groundwater Group (June 2000, August 2001), and Parametrix
(December 2000, July 2001). Earth Tech, Pacific Groundwater Group, Aqua Ten'a, HNTB, Foster
Wheeler, and Parametrix prepared analyses presented in this report, and Hydrocomp contributed
technical review of modeling analyses. Ecology was consulted during the development of the plan
to ensure that agency concerns are addressed in this report.

Impacts to streamflow in the three streams were evaluated using a suite of modeling tools. The
Hydrologic Simulation Program - FORTRAN (I-ISPF) was used to develop overall stormwater
models of STIA (existing conditions and proposed conditions), as described in the Comprehensive
Stormwater Management Plan (SMP) (Parametrix 2000a, 2001a). These models were also used to
evaluate stormwater flows and volumes in the low-flow analysis. The hydrologic properties of the

proposed third runway embankment were modeled using a combination of Hydrus and a finite-
difference Slice model. Hydrus was used to simulate the movement of water between the root zone
and water table in the proposed embankment, and the Slice model was used to simulate the
movement of water through the saturated portion of the proposed embankment. Results of the
Hydrus and Slice modeling were incorporated back into the HSPF model to estimate the post-
construction flows. By comparing these results to the pre-project conditions, the impacts of the
proposed embankment on streamflows were determined. Non-hydrologic impacts were then
included in theeimpacts analysis. Statistical analyses of model output, precipitation, and streamflow
data for the available period of record predicted a net low-flow impact to be mitigated during the
low-flow offset period. The flow offset to be provided is 0.11 cubic feet per second (cfs) in Walker
Creek and 0.08 cfs in Des Moines Creek. The project impact in Miller Creek was completely offset

by seepage from the third runway embankments.

The Port's proposal to offset impacts to low streamflow is to detain excess stormwater runoff during
the winter and release it to the streams during the predicted annual low-streamflow periods. Vault
sizes for the volume of water required to offset the predicted impacts were determined by
calculating the volume necessary to fulfill the required mitigation during the 92-day mitigation
period for each year in the period of record (1949 to 1995), and selecting the year requiting the
largest vault volume as the "worst case" scenario. The resulting volumes of stormwater (18.5 acre-
fll for Walker Creek and 13.5 acre-fi for Des Moines Creek) were incorporated into supplemental

AR 003659
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stormwater vaults in each watershed. These volumes of stormwater will be collected during the
rainy season, stored, and discharged during the annual low-flow periods at rates equal to the
predicted impact in each stream. Several considerations are proposed to be included in the design of
these vaults to allow the management of stormwater discharges to offset the predicted low-flow
impacts. Additional considerations in the design and operation of the proposed stormwater vaults to
improve the water quality of discharges will also be included. An analysis of the availability of
stormwater required to fill the vaults showed that even during the driest years in the period of
record, enough water can be collected and stored to offset the impacts to streamflow during the
annual low-streamflow period.

Key goals and objectives (performance standards)of the proposed Flow Impact Offset Facility
include:

• Provide flow at the rates required to offset the predicted impacts of the proposed
embankment for the entire annual low-streamflow period each year (approximately 92 days

from late July through the end of October).

• Operate and maintain the facility to maintain water quality during the annual low-
streamflow periods.

• Design the facility and its operation, monitoring, and maintenance plan so that an adaptive
management strategy can be applied.

As stated in Ecology's Stormwater Management Manual for Western Washington (Ecology 2001),

the objective of stormwater management is to "control the quantity and quality of stormwater
produced by new development and redevelopment such that they comply with water quality
standards and contribute to the protection of beneficial uses of the receiving waters." Ecology has
determined that stormwater management activities in Washington do not require a water right.
Since the Port's proposal to offset flow impacts to the receiving waters consists of stormwater
management activities, a water right is not required for the Flow Impact Offset Facility.

AR 003660
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1. INTRODUCTION

1.1 PURPOSE

The purpose of this report is to evaluate impacts to streamflows in Miller, Walker, and Des Moines
Creeks resulting from construction projects included in the Master Plan Update for Seattle-Tacoma
International Airport (STIA), and to propose a Flow Impact Offset Facility to mitigate potential
impacts during summer low-streamflow periods. Placement of new impervious surfaces and
embankment fill, combined with removal of septic tanks and cessation of existing water uses in the
embankment area, will impact the timing and amount of groundwater flows to the streams. While
these impacts vary seasonally, they are expected to be most significant during late summer/early
fall, when stream flows are typically at their lowest. This document presents the analysis that was
completed to determine the impacts (both positive and negative) to streamflows, and to propose a
facility and management/operation plan to offset those impacts during the annual low-streamflow
periods.

1.2 ORGANIZATION OF REPORT

This report is organized into six sections. Section 1 contains an introduction. Section 2 describes
the analysis undertaken to determine the impacts to streamflows in each stream. Surface water
modeling, embankment modeling, and the effects of "non-hydrologic" impacts are discussed. The
proposal for the Flow Impact Offset Facility is described in Section 3, including discussions of vault
sizing, water quality management, performance standards, and a pilot program. Section 4 contains
the Operation and Maintenance Plan for the Flow Impact Offset Facility. Section 5 contains the
monitoring plan, addressing both operation of the facility and its impacts to the streams. References
are listed in Section 6.

Ten appendices containing additional technical information are included. Appendix A is contained
in Volume 2, and Appendices B through J are located in Volume 1 behind the main text. Appendix
A provides HSPF modeling information and data, including low-flow review of the HSPF model
calibration, land use tables, and HSPF input files. The technical report describing the embankment
modeling analysis is contained in Appendix B. Appendix C provides information on infiltration
into the embankment. Data used in the assessment of the non-hydrologic impacts is provided in
Appendix D. Appendix E contains HEC-RAS modeling results and stream cross-section field
survey data. Concept drawings of the reserved stormwater system (vaults, routing, discharge
locations, etc.) are contained in Appendix F. Appendix G presents additional information on
physical habitat monitoring protocol in streams. A memorandum on low streamflow fish behavior
is provided in Appendix H. Appendix I contains information on the determination of low-flow
quantity impacts and mitigation. The HSPF input files for the low-flow vault sizing are provided in
Appendix J.

1.3 RELATIONSHIP TO OTHER DOCUMENTS AR 00366'1

This report, which replaces and updates the Low Streamflow Analysis prepared by Earth Tech, Inc.
in December 2000 (Earth Tech, Inc. 2000) and the Low Flow Analysis Flow Impact Offset Facility
Proposal prepared by the Port of Seattle in July 2001 (Port of Seattle 2001a), is referred to in

Low Streamflow Analysis December 2001
STIA Master Plan Update Improvements 1-1 556-2912-001 (28B)



Sections 6.2.1 and 7.7.5 of the Comprehensive Stormwater Management Plan, Master Plan Update
Improvements, Seattle-Tacoma lnternationalAirport (SMP; Parametrix, Inc. 2000a, 2001a).

The Clean Water Act Section 401 water quality certification was issued by the Department of

Ecology on August 10, 2001, and amended on September 21, 2001, subsequent to the submittal of
the July 2001 Low Flow Analysis/Flow Impact Offset Facility Proposal (Water Quality
Certification #1996-02325 [Amended - 1]). The amended certification required the submittal of a
revised Low Flow Analysis/Flow Impact Offset Facility Proposal addressing a number of issues
listed in Section I of the amended certification. Additional model runs were required to address
some of these issues. During the additional modeling, some errors in data handling were detected.
While corrections of these errors do not change the modeling approach, the underlying assumptions,
or the calibration, they do impact the results of the modeling analysis. Discussions were held
between the Port, its consultants, Ecology, and King County to discuss the errors and their
resolution, which are summarized below:

1. Different models were used to simulate different parts of the hydrology of the
embankment area. This required data to be transferred back and forth between the
different models. In one data transfer, a conversion factor (from daily to hourly flows)
was inadvertently applied twice. The result was that modeled flow from the
embankment was 1/24 of what it should have been. This error was corrected by

applying the conversion factor once in the revised modeling.

2. In another data transfer, an incorrect file ("daily AGWO") was used, where another file

("hourly AGWI") should have been used. This error was corrected by transferring the
correct file.

3. When the original model was developed, a number of alternatives to model the
impervious areas tributary to the filter strips on top of the proposed embankment were
considered. With the change implemented in No. 2 above, a more direct way to model
this area became possible. In the original modeling, rainfall on the pervious area was
"scaled up" to address the impervious area and flow to the filter strips. In the revised
modeling, flow to the filter strips will be calculated based on the "AGWr' and "SURO"
time series data.

4. In the original modeling, a two-dimensional version of the Hydrus model was used to
calculate one-dimensional (vertical) flows through the proposed embankment. Since the
revised modeling results in more water flowing through the embankment, a one-
dimensional version of Hydrus was used because it is better able to simulate the more
varied saturation conditions.

5. In the original modeling, infiltration from infiltration basins was not simulated because it
was negligible. In the revised modeling, more water is available to the infiltration
basins; therefore, this flow is no longer negligible. The revised modeling will simulate
and document this flow, which will be routed to the groundwater component of the
HSPF modeling.

6. In the original modeling, all groundwater fi'om pervious areas in the SDS5, SDS6, and
SDS7 basins was inadvertently routed to Des Moines Creek in the pre-developed

LowStreamflowAnalysis December2001
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conditions model. In the post-developed conditions model, groundwater from these
areas was correctly routed to Walker Creek. This error was corrected by routing the
groundwater in these areas to Walker Creek in the pre-developed conditions model.

An additional revision to the modeling was discussed with Ecology and King County, but was not
incorporated into the revised model. This revision involved routing the "seepage to till" component
of the embankment flow directly to the stream. The group concluded that the existing approach was
a more accurate way to model this flow component.

1.4 PROJECT DESCRIPTION

The Port's proposal is to collect excess stormwater during the rainy season, store it in underground
vaults, and release the stored water continuously into each stream during the designated summer
low-streamflow period at a rate equivalent to the calculated summer low-stream.flow impact to that
stream from planned Port projects. The summer low-stream.flow impacts in each stream were
determined through detailed modeling analyses. The summer low-streamflow periods were
determined through statistical analyses of modeled streamflow from the calibrated HSPF models
and consultations with biologists on the effects of low-streamflow periods on stream biology.

The facility, as designed, consists of two stormwater vaults (one vault providing water to offset flow
impacts in Walker Creek and one vault providing water to Des Moines Creek). Each of these vaults
stores stormwater during the rainy season to be released during the summer low-streamflow periods
with features that are unique to low-flow vaults. The extra features consist of additional outlets and
controls, floating discharge structures to maintain constant discharge rates, varying configurations to
manage sediments, and additional water quality management features (ventilation to facilitate
aeration, provisions for filtration and mechanical aeration of discharges, and oil/water separation, as
appropriate). Generally, water will be collected beginning in January of each year, and discharged
from late July through October (with discharges continuing through November depending on the
availability of water). Annual facility maintenance will take place in December of each year.

AR 003663
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An addendum is appropriate when a proposal has been modified, but the changes
should not result in any new significant adverse impact. They can also be used if
additional information becomes available that does not change the analysis of

likely significant impacts or alternatives in the original SEPA document.

The lead agency is encouraged to distribute the

addendum to affected agencies and to interested Addendums are not
persons. Distribution is required for an addendum appropriate if the
to a draft EIS, and for an addendum to a final EIS changes or new

if the addendum is issued prior to an agency information indicates

action on the proposal 5°. Addendums do not any new or increased
require a comment period, significant adverse

environmental impact.

2.7.4. Planned Actions

Cities and counties planning under GMA may also wish to consider using the
Planned Action process, described on page 70. The impacts of the planned action
are evaluated in an EIS (done for a comprehensive plan, subarea plan, or master

plan resort, etc.:) The planned action is then defined by an adopted agency
ordinance or resolution. When a project is proposed as a planned action,
environmental review consists of verifying that the proposal meets the

requirements of the planned action ordinance or resolution, ensuring that the EIS
evaluated all likely significant adverse impacts associated with the proposal, and
applying mitigation identified in the EIS. When a proposal qualifies as a planned
action, no new EIS or threshold determination is required, as the procedural

aspects of SEPA have already been completed. If a proposal has any probable
significant adverse impacts not addressed in the EIS, it is no___!ta planned action.

5oWAC 197-11-625

28
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• An agency with jurisdiction concludes its comments on the draft EIS were not
adequately addressed in the lead agency's final EIS 9°. In this case, the agency

with jurisdiction must prepare the supplemental EIS at their own expense.

3.6.1. Tips:

• To facilitate review and the comparison of options, it is helpful for the
supplemental EIS to use the same organization and format as the original EIS.

• When a supplemental EIS is being prepared after the final EIS is issued,
agencies with jurisdiction should consider waiting to issue permits until after

the final supplemental EIS is issued. Although, the SEPA Rules do not

address this, the additional analysis, changes to the proposal, or new
mitigation may be relevant to other agencies' decisions. The agency preparing
th'6 document should notify all agencies with jurisdiction that a supplemental

EIS is being prepared.

90WAC 197-11-600(3) (c)
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7

8 BEFORE THE POLLUTION CONTROL HEARINGS BOARD

9 PORT OF SEATTLE, a Washingtonmunicipal No.
corporation,

I0 PORT OF SEATTLE'S NOTICE OF
Appellant, APPEAL AND REQUEST FOR HEA.RING

I1 ON THE WASHINGTON STATE
v. DEPARTMENT OF ECOLOGY'S

12 CONDITIONAL CERTIFICATION UNDER
WASHINGTON DEPARTMENT OF ECOLOGY SECTION"401 OF THE CLEAN WATER

13 an agency of the State of Washington, ACT AND CONCURRENCE WITH THE
PORT'S CERTIFICATION OF

14 Respondent. CONSISTENCY WITH THE COASTAL
ZONE MANAGEMENT PLAN

15
TO: THE POLLUTION CONTROL HEARINGS BOARD, STATE OF WASHINGTON

16 AND TO THE STATE OF WASHINGTON, DEPARTMENT OF ECOLOGY

17 The Port of Seattle (,Port") appeals the Washington State Department of Ecology's

18 ("Ecology") Conditional Certification under Section 401 of the Clean Water Act and Concurrence

19 with the Port's Certification of Consistency with the Coastal Zone tvlanagement Act (Order #96-4-

20 02325).

21 I. APPEALING PARTY

22 Appealing Party:

23 Port of Seattle
P.O. Box 68727

24 Seattle, WA 98168-0727
Telephone: (206) 728-3193

25 Facsimile: (206) 431-4458

26
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1 Representative:

2 Barbara Hinkle, Senior Environmental Specialist
Port of Seattle

3 P.O. Box 68727
Seattle, WA 98168-0727

4 Telephone: (206) 439-6606
Facsimile: (206) 248-6876

5
Counsel for Appellant:

6
Linda J. Strout, General Counsel,Port of Seattle

7 "l'raciM. Geodwin, SeniorPort Counsel,Port of Seattle
P.O. Box 1209

8 Seattle, WA 98111
Telephone: (206) 728-3702

9 Facsimile: (206) 728-3205

10 J. Tayloe Washburn
Steven O. Jones

I1 Thomas M. Walsh
Foster Pepper & Shefelman PLLC

I2 1111Third Avenue, Suite 3400
Seattle, WA 98101

13 Telephone: (206) 447-4400
Facsimile: (206) 4_7-9700

14
II. IDENTIFICATION OF PARTIES

15
The parties to this appeal are the Port, and _e respondent, Ecology.

16
IlI, ORDER

17
A copy of the Ecology's July 20, 1998 Order #96-4-02325 and the letter transmitting that

18
Order .("Order") are attached as Exhibit "A" to this Appeal. A copy of the Port's JAtLPA

19
Application is attached as Exhibit "B".

20

IV. REQUEST FOR HEARING21
The Port makes a request for a formal hearing on its appeal.

22
V. GROL,'NDSFOR APPEAL

23

A. Introduction and Summa_ of Appeilant's Position24
The Port's purpose in obtaining the Board's review of the challenged conditions in Ecology's

25
Order is not to reduce the real level of environmental protection sought by Ecology.. Instead, the

26
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l Port seeks to eliminate, modify, refine or clarify elements of the Order which, as presently

2 articulated, are vague, unsubstantiated, wasteful, without proper legal foundation, or unfair and,

3 consequently, unlawful, tmjust, or unconstitutional. Certain conditions reflect an overbroad

4 interpretation of Ecology's authority. Others apply laws and regulations to the facts of the Port's

5 application in an unjust and arbitrary manner. Finally, Ecology has imposed certain requirements

6 based on broad assertions of authority which are unsupported by the applicable laws and regulations.

7 The core of the Clean Water Act ("CWA") is a system of permits called the National

8 Pollutant Discharge Elimination System (NPDES), which regulates the discharge of pollutants into

9 waters of the state. The Port's request for a §401 certification presents a unique situation when

I0 compared with most §401 certifications. This is because the airport is already regulated under a 50-

l I page NPDES permit issued under the CWA and the Washington Water Pollution Control Act, a

12 permit which addresses most, if not all, of the present and future water quality issues at the airport.

13 All NPDES permits must be conditioned to meet water quality standards. The §401 Certification is

14 a process used to certify compliance of water quality standards for projects involving a federal

l 5 license or permit. Thus, both the NPDES pe:mit and the §401 Certification are designed to achieve

16 the same goal: compliance with water quality standards. Given this fact, many oft.he addifiona]

I'/ requirements added m the Order are unnecessary and duplicative.

18 IVlanyconditionsalsoexceedEcology'sauthorityorimposeunachievableor undulycostly

19 mitigationmeasures.The broadlegalissuesraisedby theOrderaresctforthbelow.ThisAppeal

20 thenidentifiesthespecificfactualandlegalproblemsraisedbycachdisputedcondition.Finally,the

21 Portidentifiesthe specificlanguagechangesthatshouldbe made toeachconditioninorderto

22 achievethest_yatorywaterqualitygoalina mannerthatavoidstheproblemsidentifiedinthepresent

23 Order.

24

25

26
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l B. Certain Conditions Imposed In the §401 Certification and CZMP Concurrency Exceed
Ecology's Jurisdiction and the Scope of Its Regulatory Authority.

2
Ecology, acted unjustly and unlawfully by imposing conditions in the Order that exceed its

3
statutory authority and the applicable regulations. Those conditions imposed by Ecology that

4
regulate non-point source discharges, mandate expensive technology without any corresponding

5
environmental benefit, ignore existing Best Management Practices ("BMPs") and/or impose

6
requirements that have little or no relationship to the project proposed by the Port should be

7
invalidated by the Board. Such conditions exceed Ecology's jurisdiction ar.d regulatory authority

8
under the federal CWA, the Washington Water Pollution Control Act and both the applicable

9
regulations and case law.I

I0: C. The Order Impermissibly Regulates Non-Point Source Discharges and Non-Industrial
Stormwater.

11
• ' O'

Ecology's Order purports to regulate _'all stormwnter discnar=es from Sea-Tat International
12

Airport." The Ninth Circuit has recently held that §401 certifications apply only to point source
13

discharges; accordingly, the §401 certification process does not regulate non-point sources. Thus, to
14

the extent Ecology's Order attempts to regulate non-point source discharges, such regulation is
15

unlawful. Moreover, only point source discharges of stormwater associated with industrial activity
16

are regulated under the CWA. Regulation of non-industrial stormwater is beyond the scope of
17

Ecology's authority and, accordingly, unjust and unlawful.
18

19 D. Certain Conditions Mandate Expensive "Solutions" Without identifying a Problem and
Without Adequate Engineering Analysis to Support the Efficiency of the Required
"Remedies."20

A number of Ecology's conditions purport to remedy problems which have either not been
21

adequately identified, or, which ate broader in scope and not created by the project improvements22

23 proposed by the Port. In other instances, Ecology's conditions fail to identify engineering support

for the implicit conclusion that the expensive "remedy" mandated by Ecology will actually solve an24

identified problem. The conditions imposed by Ecology will require the Port to spend tens of
25

millions of dollars to remedy unidentified or undocumented problems. Current technology does not
26
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I sustain Ecology's position that the "remedies" selected by Ecology and imposed on the Port in its

2 Order will in fact solve any problems or accomplish the stated goal of impro_dng cnvironmental

3 quality. Ecology has failed to follow its own regulations and statelaw in imposing Conditions AI,

4 BI, B4a, B5, B5a, B5b, C4, C4a, C4b, C4d, C4e, D1, El, E2, ET, and F1.

5 E. Ecology Has Exceeded Its Statutory Authority In Imposing Several Conditions, Because
the Requisite Nexus Does Not Exist Between the Problems Identified and the Solutions

6 Imposed.

7 In a number of instances, Ecology has imposed regulatory, conditions that bear little

8 relationship to the problems identified• Other conditions go far beyond the impact that would be

9 created by the proposed project improvements; in fact, in some instances it appears that Ecology is

10 attempting to impose on the Port the duty to provide solutions to regional problems whose scope far

i I exceeds the impacts of the Port's project. The absence of the requisite ncxns between the problems

12 identified and the solutions imposed affects Conditions At, BI, B4a, B5, C4d, C4e, El, E2, and

13 Ggc.

14 F. Ecology Has Imposed Certain Conditions Without First Undertaking the Necessary
Regulatory or Rule-making Steps.

15
Ecology has imposed certain conditions without first undertaking the necessary, regulatory or

16
rule-making processes. For example, Ecology has chosen not to promulgate comprehensive state

17
stormwater regulations. Yet, in its Order, Ecology regulates the Port's stormwater far more

18
stringently than is authorized by the applicable federal stormwater regulations. In doing so, Ecology

19

generally relies on WAC 173-201A (state water quality standards), but has ignored the
20

"implementation" portion of that regulation, which states that, for stormwater, implementation of
21

water quality standards occurs through BM_s. This is consistent with the EPA's most recent policy
22

document acknowledging that, for stormwater, the implementation of BbfPs is the most appropriate
23

method to comply with water quality standards.
24

Ecology has unreasonably and unjustly predicated its mandated stormwater treatment on
25

unknown "contaminants" in IVliller and Des Moines Creeks that allegedly have "levels of
26
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1 contaminants above state water quality criteria" that "prevent some characteristic uses of Class AA

2 waterbodies from being met". See Order at 10, Condition No. C4. Ecology has not, however,

3 identified either the "contaminants" or the "characteristic uses." Moreover, Ecology has not

4 undertaken a §303(d) listing or promulgated total maximum daily loads ("TMDL's") for any

5 contaminants which might be "treated" by the selected technology. Under these circumstances,

6 Ecology's mandated stormwater treatment is unjust, unreasonable and in excess of its statutory

7 authority,. Such requirements are imposed, for example, by Condition Nos. A1, C4. C4a, C4b and

8 C4d.

9 G. The Conditions Imposed in the Order Violate the Port's Rights to Substantive Due
Process, Equal Protection and Rights Protected Under Chapter 64.40 RCW.

10
Insofar as the conditions imposed in the Order require the Port to undertake actions which:

11
(1) exceed Ecology's regulatory authority, (2) go beyond the proposed improvements identified in

12
the Project, or (3) attempt to solve regional problems by imposing the burden of solving those

13
problems solely on the Port, the Port,s rights to substantive due process and equal protection have

14
been violated. Moreover, such conditions may unconstitutionally take property without just

15
compensation. In addition, these same facts support a claim that the conditions are arbitrary,

16
capricious, or in excess of legal authority, and entitlingthe Port to recover damages, attorneys fe_

17
and costs under Chapter 64.40 R.CW and other applicable law.t

18
VI. STATEMENT OF FACTS

19
A. Background Facts

20
The Port has proposed construction of improvements at Seattle-Tacoma International Airport

21 ("STIA") which include: (1) an 8,500-foot parallel third air-carrier runway west of the two existing

22
runways; (2) excavation of f'fll material frem borrow sources on airport property; and (3) a South

23 Aviation Support Area to accommodate aircraft line maintenance and air cargo facilities_ These

24
i The Portrecognizesthatsomeof the legalclaimsidentifiedinthis appealmaybe beyondthejurisdictionof theBoard.

25 However,theyareidentifiedat thispointinan abundanceofcautioninorderto preserve".hePen's rightto raisethemin
an appropriateforumat anappropriatetime.

26
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1 improvements are part ofa lar_,,-vset of construction and development activities included in /he

2 Port's Master Plan Update for Sea/de-Tacoma International Airport, adopted by the Port and

3 approved by the Federal Aviation Administration in 1997. (These improvements are collectively

4 referred to herein as the "Project").

5 The purposes of the Projectare to: (1) improve the poor weather airfield operating capability

6 in a manner that accommodates aircraR activity with an acceptable level of aircraft delay; and

7 (2) provide efficient and flexible facilitiesto accommodatefuture aviationdemands.

8 On December 18, 1997, the Port filed a request with Ecology for a water quality certification

9 for the Project under.33 U.S.C. §1341, FWPCA §401. See Exhibit B. On July 20, 1998, Ecology

10 issued an Order to the Port in response to the Port's §401 certification request. The Order also

11 constituted Ecology's response to the Port's certification of consistency with Washington's Coastal

12 Zone Management Plan ("CZMP"). In the Order, Ecology granted the Port's request for a §401

13 certification. Ecology also concurred with the Port's certification of consistency with Washinston's

14 CZMP.

15 While Ecology granted the Port's request for a §401 certification, it imposed a number of

16 conditions that are unlawful because they exceed Ecology's authority. These conditions will

17 increase the cost of the Port's proposed project by tens of millions of dollars without providing any

18 significant environmental protection. Ecology also imposed requirements which go far beyond the

19 scope of the proposed improvements oudincd in tim Port's Project. In some instances Ecology

20 required the Port to solve regional problems involving many jurisdictions by imposing regulatory

21 conditions or- the Port alone. In other instances, the requisite nexus between the problem identified

22 and the regulatory solution imposed simply did not exist. In addition to acting beyond its statutory

23 and regulatory authority, Ecology's imposition of such conditions violates the Port's rights to

24 substantivedueprocessandequalprotection.

25

26
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I The Port appeals the conditions in the Order specified in this Notice of Appeal and requests

2 that the Board invalidate the Order and direct Ecology to issue a new Order consistent with the relief

3 requested in Section VII of this appeal. Additionally, to the extent that Ecology's concurrence with

4 the Port's certification of consistency with Washington's CZMP is based on the challenged

5 conditions, the Port also appeals those CZMP conditions.

6 On July 17, 1998, the Port appeale::l Ecology's objection to the Port's certification of

7 compliance with the Coastal Zone Management Act ("CZMA"). (Port of Sear'tie v. Dept. of

8 Ecology, PCHB Appeal No. 98-105). Under the CZMA, may applicant for a federal permit

9 "affecting may land or water use or natural resource of the coastal zone" of a _tate with an approved

I0 coastal zone management plan is required to provide "certification that the proposed activity

I 1 complies with the enforceable policies of the state's approved program and that such activity will be

12 conducted in a manner consistent with the grogram." 16 U.S.C. §456(e)(3)(A). The state is then

13 obligated to either certify or object to this assertion of consistency by the applicant. Id. The federal

14 permitting agency may not grant the permit for which certification is required without this

15 concurrence by the state.

16 On June 18, 1998, Ecology objected to the Port's certification of consistency with the CZN_

17 based on insufficient time to review the application. The Port appealed this objection of consistency

18 with the CZMP in Appeal No. 98-105, filed with the Board on July I7, 1998. In its July 20, 1998

19 Order, Ecology reversed its position. In the Order, Ecology stated that the Port's proposed

20 improvements at STIA were consistent with the CZMP, provided that the conditions outlined in the

21 Order were met by the Port.

22 In this appeal, the Port is challenging many of the conditions in the Order. To the extent that

23 Ecology's concurrence with the Port's certification of consistency with the CZMP is based on flae

24 conditions set forth in the Order, the Port also appeals those ccr.diEons. The Port continues to

25 maintain that its proposed improvements to STIA are consistent with the CZMP.

26
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1 B. Ecology's Role in the §401 Certification and CZMP Concurrency Process

2 The Project involves expansion of a facility that is already regulated under an existing

3 NPDES permit. The Port's NPDES permit regulates all point source discharges to surface waters of

4 the state. All NPDES permits must be conditioned to meet water quality standards. The Port's

5 existing NPDES permit already cover_" the construction of the third runway, and, when the third

6 runway is completed, that NPDES permit also will cover the operation of third runway.

7 Ecology's rote in the §401 Certification process is limited to certifying project compliance

8 with state water quality standards. In this regard, the Ninth Circuit recently has clarified that the

9 only discharges a state can regulate in a {}401certification arepoint source discharges. Because the

10 Port's NPDES permit already regulates allpoint source discharges at the airport and because future

11 NPDES permits will continue to do so, Ecology should simply have conditioned its §401

12 Certification on meeting existing and future NPDES permit conditions. Instead, Ecology went far

13 beyond its statutory and regulatory authority, by imposing a number of unjust and unreasonable

14 conditions.

15 The particularized grounds for appeal with respect to individual conditions imposed in the

16 Order are outlined below. The reference numbers and page numbers of the various conditions track

17 the reference numbers used by Ecology in the Order. Section VII of this appeal, which outlines the

18 relief requested, provides the specific revisions in each disputed condition required to comply with

19 applicable law.

20 C. Particularized Facts Relied Upon to Support Grounds for Appeal

21 1. At, p. 3: No Impairment of Water Quality

22 Ecology acted unlawfully by conditioning its §401 Certification on the "applicable state

23 water quality standards," without defining what those standards are. Under WAC 173-201A-160{3),

24 the Port's ae:ivities are either governed under its existing NPDES permit, or, if that permit is not

25 applicable, then Ecology must use BMPs as the primary means of implementing water quality

26 standards. Instead of relying on the existing NPDES permit or BMPs, the Order imposes technology
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1 requirements _at go beyond BMPs and in fact go beyond all known, available and reasonable

2 methods of treatment ("AKART"), is unjust and unlawful because it exceeds Ecology's regulatory

3 authority.

4 As was noted above, the Port already operates under an existing NPDES permit conditioned

5 to meet water quality standards. The Port's NPDES permit contains a statement in the Permit Fact

6 Sheet that the permit meets applicable water quality standards. Significantly, when the proposed

7 Project improvements are completed, those improvements will also be regulated under the Port's

8 NPDES perm:,t.-

9 Ecology has not yet promulgated specific, comprehensive stormwater regulations. Under

10 federal CWA regulations, only point source discharges of stormwater associated with industrial

11 activity are regulated.

12 There are no federal effluent guidelines or limitations for airport activity. There are no

13 production processes or manufacturing activities at STIA that generate "industrial processed" water.

14 The only water discharged by the Port at STIA is stormwater. To the extent that stormwater comes

15 in contact with maintenance equipment or deicing products, it is deemed "associated with industrial

16 activity" under federal regulations. But the discharges from STIA are very different from the

17 discharges from a typical industrial operation.

18 In addition, Ecology has not undertaken a §303(d) listing for either Des Moines or Miller

19 Creeks for any contaminants except fecal coliform. 2 As a result, Ecology has not adopted a TMDL

20 for any "contaminant" that would be affected by the technology selected. Under these

2! circumstances, the Board should order Ecology to revise the condition to state that compliance with

22 reasonable BMPs constitutes compliance with water quality standards or to state that substantial

23 compliance with the Port's NPDES permit constitutes compliance with water qualiw standards.

24

25 2 The PortacknowledgesthatDesMoincsCreekis listedonthe 303(d)listfor fecalcotiform,butnone of theexpensive
stormwater"trea_nent"mandatedby Ecologywoulddo anythingto "treat" fecal coliform,which can only be treated

26 throughdisinlee'don.

PORTOFSEATTLE'SNOTICEOFAPPEALANDREQUESTFOR FOSTER PgPPgR @SHEFELMAN
HEARINGONTHEDEPARTMENTOFECOLOGY'S_40I PLLC
CERTIFICATIONANDCZMPCONCUR.RENCE- l0 Az,o,tss_,.Ll_.rttoz._-,u_Co.Am
_o3,_*o, 1! 11 Tat.l_ Avt._t't'. Stlrrl 3,,100 *

SI_TrLt. W_,lt.tta_C'TON9Sl01-3299
2_4"/.44e0

AR 003679



_C,E,R To RC,':v_ _ate _#_4_98 T_rned _C,C,6_*,I Page _2of24

1 2. BI, pp. 3-4: Mitigation of Impacts on Aquatic Resources

2 This condition lists the documents that describe required mitigation measures. It is unjust

3 and unlawful to the extent that Ecology imposes on the Port the duty to implement mitigation

4 identified in the proposed Des Moines Creek Basin Plan ("Plan"). The proposed Plan is a

5 cooperative effort between the Port and neighboring cities to undertake basin-wide planning and

protection of the Des Moines Creek watershed. While the Plan is final, the feasibility/preliminary

7 engineering report for the Plan is not finalized. Furthermore, there are many requirements of the

8 Plan that envision regional solutions to regional problems. However, in its Order, Ecology appears

9 to place sole responsibility on the Port to implement these solutions. To the extent that Ecology is

10 incorporating the entirety of the Des Moines Creek Basin Plan into Condition B1, the condition is

11 also unlawful as it imposes mitigation for impacts beyond the Project improvements for which

12 certification is sought; it is unjust because it lacks a nexus between the Port's proposed

13 improvements and the regional solutions outlined in the Des M0ines Creek Plan.

14 3. B3, pp. 1, 5-6: Restrictive Covenant on Buffer Areas

15 Ecology's proposed deed restriction is unlawful because it contains no exceptions for

16 (a) navigational aids; Co)utility work; (c) security fences; (d) vegetation and wildlife management;

17 (e) environmental study and monitoring; (f) stormwater detention and drainage; (g) Des Moines

18 Creek crossings or (h) roadway safety improvements. The buffer provisions exceed Ecology's

19 authority to condition the §401 ce_fication. Finally, to the extent the proposed deed. restriction

20 applies to the airfield within the ST1A, such a restriction is preempted by federal law.

21 4. B3b, p. 16: Restrictive Covenant Conditions for Specific Mitigation Sites

22 In this condition, Ecology. has attempted to regulate beyond its prescribed authority and

23 mandate mitigation through re_rictive covenants that exceed the level allowed under a §401

24 Certification. For example, the types of development identified k'_ this condRion, (stormwater

25
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1 6. B5, pp. 9-10: Regional Detention Facility

2 With this condition, Ecology appears to require the Port to construct a regional stormwater

3 detention facility ("RDF"), ostensibly in conjunction with the implementation of the Des Moines

4 Creek Basin Plan. As wriaen,the Order is ambiguous on this point;to theextentthat the language is

5 construed to require the Port to construct the RDF, this condition is unlawful since there is currently

6 no finalized plan in place with respect to Des bioines Creek. This fact also precludes

7 implcmemation of RDF construction as the "preferred alternative" under the Des Moiees Creek

8 Basin Plan. In fact, there is no "preferred alternative" with respect m the design orconfiguration of

9 the proposed RDF in the Des Moines Creek Bafin Plan.

10 This condition also exceeds Ecology's regulatory authority by requiring construction of an

11 RDF for basin-wide improvements, a condition that goes far beyond the impacts of the proposed

12 improvements at STIA and the legal authority of Ecology in revicw/ng a §401 certification and the

13 Port's cemfication of consistency with the CZMP.

14 Finally, the size of the RDF area required by this condition is excessive and actually creates

15 issues with respect to the operation of STIA such as emergency response and wildlife aRractants.

16 Given the fact that a feasibility study is now underway to determine, among other things, the

17 n6eded size of the future RDF, it is inappropriate for Ecology to specify construction of an RDF that

18 is "appro.ximately 240 acre-feet," as was done in Condition BSb.

19 7. C4, p. 10. "Excessively High Levels of Contaminant" In Des Moines and Miller
i Creeks.

20
This condition is purportedly based on the fact that, in Ecology's opinion, "[b]oth Des

21
Moines Creek and Miller Creek have been identified as having excessively high storm flows and

22
levels of contaminants above state water quality criteria.'" As has previously been noted, Ecology

23
has not undertaken a §303(d) listing for either Des Moines or Miller Creeks and no TMDL has been

24
promulgated for any "contaminant." As a r_sult, this condkion lacks any basis in fact. Additionally,

25
because there are no existing contaminant levels identified, there is no means by which the Port can

26
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1 meet any condition based on those "levels." In effect, the Port has been assessed a waste load

2 allocation without any corresponding TMDL process. As such, the imposition of this condition is

3 unjust and unlawful.

4 g. C4a, pp. 10-11: Stormwater Detention

5 a. Regulation without prerequisite rulemaking or promulgation of
regulations

6
The enforcement mechanisms in Condition C4a are unlawful and/or unreasonable for several

7

$ reasons. First, Ecology never has promulgated specific, comprehensive stormwater regulations. The
implementation portion of WAC 173-201A (Surface Water Quality Standards) recognizes that, for

9
stormwater, the implementation of those water quality standards is achieved through BlVlPs. This is

10
consistent with the most current EPA stormwater guidance, which recognizes that implementation of

11
BMPs is the appropriate method of complying with water quality standards due to the intermittent

12
nature and variability of stormwater.

13
In its General Permit for Stormwater Associated with Industrial Activity', Ecology has

14
recognized that the development of a Stormwater Pollution Prevention Plan and implementation of

15
available and reasonable BMPs constitutes AKART and compliance with water quali.ty standards.

16
(Fact Sheet to General Stormwater Industrial Permit, page 1l). The Board has recently

17
acknowledged the validity of the BMP approach to stormwater management. As has been noted

18
above, non-point sources cannot be regulated in a §401 Certification.

19
This condition also is unlawful became Ecology has imposed an extraordinarily expensive

20
technology requirement without any underlying engineering analysis. It is therefore impossib!e to

2
know if compliance with the applicable conditions would have any environmental benefit. The

22
requirement violates both state and federal law.

23
Finally, Ecology has acted unlawfully by imposing this condition without first undertaking a

24
§303(d) listing process to identify contaminants and setting TMDL's for specific contaminants.

25
Because Ecology has not gone through the §303(d) listing process and identified a problem before

26
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1 imposing a solution.... : condition exceeds Ecology's regulatory authority and, accordingly, is unjust

2 and unlawful.

3 b. Regulation In Excess of Permissible Authority

4 Condition C4a is also unlawful because it is imposed with respect to "'all stormwater

5 discharges" from STIA. (Emphasis supplied). Such regulation exceeds Ecology's authority of

6 current law since non-point source discharges are not regulated under a §401 water quality

7 ee,,',.ification.

8 This condition also is unlawful in that it regulatesPort conduct unrelated to the proposed

9 Project. The condition, as written, would require retrofittingthe entire airport, even though most

10 elements of such a sweeping requirement would have no connection with the proposed Project. In

11 addition, the retrofitting of the entire STIA is required to meet the standard of predevelopment

12 conditions, namely, "till pasture." Such a condition is unattainable as a practical matter because

13 there is no way to determine what the level of stormwater detention was under the "till pasture"

14 standard?

15 The detention standards described in this condition appear to be the Level 2 standard from

16 the King County Design Manual. Yet King County has not designated the Des Moines Creek and

17 Miller Creek watersheds as requiring the Level 2 level of protection, and it did not identify this level

18 of protection in the recently completed (1997) basin plan. Ill fact, this alternative was considered in

the Des Moines Creek Basin Plan and dismissed in favor of the RDF.

20 The.purpose of the Des Moin.esCreek Basin Plan is to determine the level of protection and

21 the standards that should be applied to protect the resource. Under the Plan,.after extensive analysis

22 the selected alternative was to require future deve!opmentin the watershed to comply with the basic

23 standards of the King County Design Manual, and to use the RDF to account for the limitation of

24 those standards and to retrofit existing impacts. Constructing the RDF, retrofitting to

25
3 Constructionat STIA beganin 1942. Thus,retrofitting to "predevetopmentconditions"would require",hePort to

26 achievedetentionthat wasprevalentatthattime.
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l predevelopment conditions, and using the Level 2 standard would require mitigation of all watershed

2 impacts twice at a significant cost, but without a significantly increased level of environmental

3 protection.

4 In addition, storm water discharges associated with industrial activities are already regulated

5 under the Port's existing NPDES permit, which is conditioned to meet water quality standards.

6 Finally, the conditions imposed by Ecology also violate the constitutional substantive due

7 process and equal protection limitations because they are excessively burdensome and

8 discriminatority imposed.

9 9. C4b, pp. 11-12: Stormwater Discharges

I0 Once again, Ecology has imposed a condition requiring "All stormwater discharges from

1! SeaTac to be in compliance with the surface water regulations of 173-201A." (Emphasis supplied).

12 As already has been noted above with respect to Condition C4a, such a requirement is mijust and

13 unlawful because it: (1) goes beyond the scope of current legal authority; (2) attempts to impose

14 regulation beyond the scope of the improvements for which the certification is sought;

15 (3) is duplicative of" regulation already contained in the existing NPDES permit; (4) was issued

16 without the prerequisite identification and rulemaking processes; and (5) lacks underlying

17 engineering analysis, and thus violates AKAR.T.

18 Because the discharges that would be controlled by this condition already are governed by

19 the Port's NPDES permit, the existing BMPs required by that permit are the appropriate methods of

20 control. Furthermore, because Ecology never has promulgated specific stormwater regulations, the

21 federal regulations defining industrial activity supply the standard and would justify controlling only

22 those point source stormwater discharges that are associated with "indus_al activity.," as defined by

23 those regulations. Any attempt to regulate beyond the scope of the applicable regulations is

24 excessive and, accordingly, unjust and unlawful.

25
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I I0. C4d, p. 12: Collection of 1.3 Inches of Stormwater Runoff

2 Ecology has required the detentionof 1.3" of runoff for the entire airport following any

3 "anti-icing/deicing event." The cost of this requiremem alone will run into tens of millions of

4 dollars. Yet Ecology has mandated that the Port incur this cost notwithstanding the fact that: (1.)

5 Ecology is aware that a study of whether there is any actual impact to receiving waters from deicing

6 agents contained in stormwater runoff is underway; and, (2) there is insufficient data to justify any

7 imposition of conditions.

8 The Port believes this condition is premature given the lack of data demonstrating impact on

9 receiving water from deicing activities on the runways and taxiways. The Port, recently implemented

10 a number of BMPs to improve the quality of the discharge from existing runways and taxiways,

11 including constructing expensive snow storage facilities. This condition amounts to a technology.

12 determination that exceeds AICa,RT, without the requisite engineering analysis to support the

13 determination. The incremental environmental benefit conferred far exceeds the cost of the

14 technology.

15 Imposition of conditions without an adequate basis in engineering, or where the cost of the

16 improvement is completely unrelated to any yet to be determined benefit is arbitrary and capricious

17 and, therefore, violates the Port's rights under Chapter 64.40 RCW. It also violates AKART, since

1g the mandated approach is neither "reasonable" nor "available."

19 11. C4e, p. 12: Receiving Water Monitoring Plan

20 This condition requires a change from end-of-pipe monitoring (which is current|y tile

21 requirement crf the NPDES permit) to a "receiving water" monitoring plan. This condition is

22 unlawful and unjust because it goes beyond the scope of permissible regulation of non-point source

23 discharges, as elaborated above.

24 Any current and future point source discharge, s of stormwater associated with industrial

25 activities will be subject to NPDES permitting. Thus, to the extent that Ecology requires reasonable

26 assurance that BMPs are effective, those assurances will be incorporated into NPDES permits. In
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1 any event, requiring monitoring "immediately downstream from each stormwater discharge point"

2 exceeds the monitoring requirements of the CWA in seve,,al respects. First, only point sources

3 discharges are regulated. Second, applicable regulatory guidance recognizes that it is unnecessary to

4 monitor each point source discharge to obtain representative monitoring. For outfalls that are

5 "substantially equivalent," only one discharge point is necessary. Third, any monitoring plan should

6 include a dilution zone, which is entirely appropriate after implementation of BMPs.

7 Finally, the inclusion of penalties is inappropriate. As discussed above, compliance with

8 BMPs must constitute compliance with standards. The Port should not be forced to implement

9 technology Ecology selects, yet be subject to penalties if that technology does not meet water quality

I0 standards. In many instances the technology selected by Ecology has not been demonstrated to solve

11 the problem. Such uncertainty calls into serious question whether or not this technology would

12 constitute AKART.

13 12. D1, p. 13: Requirement For Groundwater Study and Execution of An Agreed
Order by December 15, 1998.

14
Condition D1 makes a voluntary Groundwater Study being conducted under a MTCA

15
Agreed Order a binding reqt_ement under the Order. This binding requirement exceeds Ecology's

16
statutory authority under a §401 Certification, does not have adequate nexus with the Project

17
proposed by the Port, and is thus unjust and unlawful.

Ig
Even if the MTCA STIA Groundwater Study is deemed to be an appropriate part of

19
Ecology's review and authority under §401 or the CZMP, the December 15, 1998 timeline has

20
already been acknowledged by Ecology .staff to be unrealistic and unachievable. The Port is not

21
capable of achieving this deadline because it has been waiting for some time the Responsiveness

22
Summary from Ecology, a task that is wholly in the control of Ecology.

23

24

25
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1 13. El, p. 13-14: Protection From Construction Impacts

2 Condition E1 duplicates the existing NPDES permit and potentially exposes the Pon to

3 double regulatory penalties with no corresponding environmental benefit. As already has been

4 noted, such duplication is excessive regulation and, accordingly, unlawful and unjust.

5 14. E2, p. 14: Regulation of Uplands

6 Ecology's conditions are unlawful because Ecology has attempted to impose regulatory
i

7 i restrictions on "uplands.'" These uplands are not wetlands or "waters of the State"; accordingly,

8 there is no §401 certification required with respect to those uplands. Any attempt by Ecology to

9 regulate with respect to this property is beyond Ecology's regula_;oryjurisdiction.

10 15. E7, pp. 14-15: Fill Standards

11 This condition requires that fill used in the project be evaluated by a process previously

12 agreed to by the Port; however, the condition significantly changes a key provision of that process in

13 a manner that exceeds Ecology's authority and is based on vague and open-ended criteria.

14 By prior agreement, the Port has committed to evaluating the environmental conditions of fill

l 5 material brought in for use in the project. The environmental criteria (contaminant concentration

16 levels) in the agreement are the MTCA Method A standards, a very specific set of quantified

17 concentration levels that the state has accepted as being conservatively suitable to support human

18 residential activity. MTCA contaminant cleanup levels are accepted statewide as the defining

19 standard for appropriate use of fill materials. Condition E7 substitutes for t,_s specific, published,

20 and universally accepted set of criteria a vague standard that cannot be easily measured and which

21 provides no level of certainty for the Port as it conducts its Project. The cor,dition requires that the

22 Port demons_-ate that fill brought to the site "does not contain toxic materials in toxic amounts."

23 This substitution puts the Port m perpetual risk of either violation of a vague and unspecified

24 condition, or, at very least, having to defend and argue the qualifications of each and every source of

25 material. As such, this condition is unjust and unlawful, and should be deleted.

26
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l Condition E7c goes further, indicating that, without established justification or rationale,

2 Ecology may add "[a]dditional conditions or corrective actions" based on its review of the fill

3 material evaluation documentation. There is no statement of the standards for Ecology's review, the

4 specific conditions on which Ecology would impose additional requirements, or the nature and

5 extent of the additional requirements.

6 16. FI, p. 15: Emergency/Contingency Measures

Condition F I, while referring to emergency/contingency measures,does not take account of

8 the potential emergencies that could occur at STIA at some point. If they do occur, there will very

9 likely be violations of this condition as presently worded, due to Ecology's failure to take these

10 contingencies into account. There is no allowance for emergency measures that mandate the use of

11 ftrefighting foam, which could result in a potential environmental impact. This condition completely

12 ignores the very real possibility that an airplane crash, landing emergency, or vehicle fire could

13 occur at the airport. In any of these situations, the public's safety must come first: In such

14 emergencies, the Port has no alternative but to employ such measures, notwithstanding the fact that

15 they may result in violation of applicable regulations and permits. Ecology's condition makes no

16 accommodation for this reality in the operation of STIA.

17 Finally, the requirement that a detailed written report be submitted within five days is

18 unachievable, since the Port cannot obtain lab results necessary to comply with this condition in such

I9 a short time. By failing to acknowledge these realities facing the Port in its operation of STIA, this

20 condition is unreasonable, unlawful and unjust.

21 17. G8c, p. 18: Failure to Proeens Additional Applications

22 Ecology has mandated that if, in its sole determination, the Port is cut of compliance with

23 any of the conditions imposed in the Order, "no additional applications fTom the Aviation Division

24 of the Port for water quality certification will be reviewed until the existing non-compliance is

25 resolved to the satisfaction of Ecology." As has been noted repeatedly above, many of the

26
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1 conditions imposed by the Ordereither violate existing law, or are based on an analysis that makes

2 the conditions either impossible or impracticable to achieve. In the face of suchconditions, holding

3 any futureapplication for certification hostage is completelyunjustified,and accordingly unjust and

4 anlawful. Refusal to process,applications exceeds the scope of Ecology's enforcement authority

5 because it imgoses a penalty, as well as being grosslydisproportionateto any potential violation.

6 18. Unrealistic and Uaachievabl¢ Deadlines for Port Plans and Reporting

7 The Ordercontains numerousdeadlines, including severaldeadlines that expire 30 days aider

8 issuance of the Order. The Order also contains provisions that would allow the imposition of

9 monetary sanctions for failureto comply with these deadlines. For the reasons stated in part in this

I0 Appeal, many, if not all of these deadlines are unreaIistic and unach/evable in the time frame

11 imposed. WEile the Port has complied with the 30-day deadlinesand will continue to the best of its

12 ability to meet with the other deadlines contained in the Order,this compliance does not alter the fact

13 that the deadlines are unrealistic. In many instances Ecology itself is in possession of information

14 which is requiredto be included in a productdeliveredby the Port.

15 VII. RELIEF REQUESTED

16 Based on the allegations oudined above, the Port requests the tbllowing relief:

17 I. For a formal hearingon its appeal;

18 2. For an order invalidating or modifying conditions imposed by the Department of

19 Ecology in tee Order, as follows:

20 Condition AI: Specify that compliance with reasonable BMPs constitutes compliance
with water quality standards or that compliance .with the Port's NPDES permit constitutes

21 compliance with wate# quality standards. Delete the last tym'a_aph of this condition.

"2_2 Condition BI: Revise this condition to include a provision that the Port will be
required to continue to participate in the development of the feasibility and preliminary,design

23 studies associated with the Des Moines CreekBasin Plan.bat that the Port will only be required to
take such action in connection with that Plan as is agreed to by all participants in the planning

24 process and to assist in implementing such conditions as areultimately specified by feasibility and
preliminary desigmstudies associatedwith that Plan.25

26
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I Condition B3a and Condition P"b: Allow exceptions for: (I) navigational aides; (2) utility
work; (3) security fences; (4) vegetation and wildlife management; (5) environmental study and

2 monitoring (6) stormwater detention and drainage; (7) creek crossings; (8) trails; and (9) roadway
safety improvements.

3

Allow stormwater facilities and trails in outer 50 feet of buffer without further approval by
4 Ecology;

5 Delete required approvals for modificadons to S. 154a_crossing.

6 Condition B4a: Delete the specific performance standards for flow augmentation and
revise this condition to rely on the feasibility study to determine implementation and operation of the

7 system.

8 Delete the requirement of a trust fund.

9 Condition B5: Delete the requirement that the Port construct the ILDF and substitute
the requirement that the Port participate in th_ continued feasibility and preliminary design process

10 associated with the Des Moines Creek Basin Plan, as outlined above with respect to Condition B I.

I I Condition C4: Delete Condition C4's preliminary paragraph (which appears prior to
Condition C4a).

12
Condition C4a and Condition C4b: Delete conditions C4a and C4b and substitute a

13 requirement that the Port comply with current BMPs with respect to srormwater detention as
currently defined in The Preliminary Comprehensive Stormwater Management Plan for Seattle-

14 Tacoma International Airport Master Plan Improvements (July 1998).

15 Condition C4d: Delete Condition C4d.

16 Condition C4e: Delete Condition C4e and substitute a condition that the Port shall
develop a plan to monitor the effectiveness, of BMPs that are implemented in connection with the

17 §401 certification.

18 Condition D: Delete Condition D; in the alternative, if found to be within Ecology's
authority, rev-se the timeline contained in this condition to an achievable date.

19
Condition El: Delete Condition E1 and substitute a requirement that the Port

20 continue to comply with the terms of its NPDES permit.

21 Condition E2: Delete the words "and upland vegetation" from Condition E2.

22 Condition EY: Revise this condition by deleting the words "toxic materials in toxic
amounts" and substituting the words "'material that exceeds M'TCA Method A standards for soil

23 contamination."

24 Condition EYb: Revise this condition by deleting the words "contain toxic materials in
toxic amounts" and substituting the words "exce_ MTCA Method A standards for soil

25 contamination."

26 Condition E7c: Delete Conditicn E7c.
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1 Condition Fl:' On the second bullet point in Condition FI, delete the word
"immediately" and substitute the words "'as soon as is practicable"; delete the words "within 24

2 hours" and substitute the words "as soon as is practicable."

3 On the third bullet point in Condition Fl, delete the words "within five days" and substitute
the words "as soon as is practicable".

4
Condition GSe: Delete Condition GSc.

5
3. For a declaratory order pursuant to WAC 371-08-355(1) addressing the correct

6
applicability of the water quality regulations to the facts of the Port's application;

7
4. For an order to Ecology directing revision of the Order in a manner consistent with

8
the Board's opinion in this matter;

9
5. For an award of "damagesand attorney fees and costs pursuant to RCW 64.40 and

10
other applicable law;

11
6. For such other relief as the Board deems just and equitable.

12
Respectfully submitted this 19th day of August 1998.
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Port of Seattle
Page l

SEPA DETERMINATION OF NON-SIGNIFICANCE (DNS) OF PROPOSED ACTION

FA,4 Terminal Radar Approach Control (TRACObO Facility
SeaMe-Tacoma International Airport

The Port of Seattle has completed an environmen_l analysis, including review of _t and available
environmental information and preparation of an Environmental Checklist for the following proposal:

Description of the Proposed Action: The Port of Seattle plans to lease a 19-acre site to the FAA for the
developmentofamrminalradarapproachcontrol(TRACON) facility.The FAA willcons_'uct,own and
operate the facility. The existing TRACON is located in the Sea-Tat Airport m_!_ terminal. The
TRACON will be expanded and modernized at the new location. Air traffic controllers working at the
TKACON trackall aircraf_within 60 miles of Sea-Tat Airport.

The proposed TRACON consists of a 2-story 50,000 square foot building, parking for about 150 cars,
internal access roads, emergency generator, guard house, and landscaped grounds. These uses rill
occupy about 9 acres of the 19+acresite. The remaining I0 acres of the site consist of wetlands and a
proposed and a 100-foot wide buffer adjacent to the wetland that will remain undeveloped.

Project Location: The proposed TRACON Ioca_on is a 19-acre site on the cast side of Des Moines
Memorial Way between South 160_ Street and South 164_ Street. Access to the site is from South 160_
Street off of Des Moines Memorial Way.

Lead AgeDey: Port of S¢attl©(POS SEPA No. 01-19)

Determination: This environmental evaluation has been prepared following the provisions of the
Washington State Environmental Policy Act (SEPA) under Chapter 43.21C, Revised Code of Washington
(RCW), Chapter 197-11, Washington Administrative Code (WAC), and Resolution 3028, Port of Seattle
SF_,PAPolicies & Procedures. As lead agtmcy, lth¢ Port has determined that the proposal will not have a
probable significantadverse impact on the environment.Therefore, an EnvironmentalImpactStar_nent
(EIS)isnotrequiredtraderRCW 43.21C.030(2)(c).

Supporting Information: Information used to reach this determination, and applicable State laws and
Port of Seattle policies, regulations and procedures, are available for public review at the Port of S¢attle
office at: (1) Engineering Services Department, Second Floor Bid Counter, Pier 69, 2711 Alaskan Way in
Seattle or (2) Port of Seattle office, 17900 International Blvd., Suite 301 in the CiW of SeaTac. Any
questions relating to this determination or to the proposed action should b¢ refen_l to David McCrancy,
Environmental Program Manager, Port of Seattle, P.O. Box 1209, Searde, WA 98111, Teh 206-728-3193.

Public & Agency Comment: No action wi]] be taken on r.hisproposal until 5:00 PM on October 31, 2001,
2001 during which time public and agency comments will be received by the Port. Following the fourteen
day review period, the Port will (1) formally adopt this Determination of Non-Significance; or (2) clarify or
revise the proposal;or (3) complete additional environmental analyses, as appropriate. Public and agency
comments will be received by the Port until October 31, 2001. Comments are also received on the Port of
Seatfl©¢lec_'onic mail Imemet address at SEPA.p@portseattle.org. Provide your mailing address when
submi_ng comments to the elec_roic mail Internet address. The Port will work wi_h citizens and
organizations who have submitted comments to attempt to resolve environmental issues or questions.
Please refer questions and comments about this demrmination or the proposal _o David McCrancy at the
telephone and address above.

Seattle, WA 98111.1209 USA
(206) 728-3000

722S AR 003693
www.,oortseatt/e._g



POS SEPANo. 01.19
October17, 2001
Page2

Appeals: This SEPA DNS determination may be appealed by filing a writ of rev/ew in King County
Superior Coul_ within twenty-one (2 I) days of the date the Port formally adopts this dctcrm/nation pursuant
to Port of Seattle Resolution No. 3211.

Michael Feldman
Director, Aviation Facilities
Port of SeaV.le,SEPA Responsible Official
Ocwber 17, 2001
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1 got smaller and smaller. Do you remember a statement

2 to that effect?

3 A. I do.

4 Q. Can you tell me what you recall about

5 elements that may have been removed from the scope of

6 that project over time?

7 A. Well, the proposal for a 404 and 401 was

8 related to the Sea-Tac master plan expansion, which

9 included a number of different elements. The shorthand

i0 has been the third runway. That's been used a lot, but

ii there's actually a number of elements besides that.

12 The south aviation support area, I believe, was a part

13 of the proposal, various upgrades to other parts of the

14 airport, runway safety areas, that sort of thing.

15 During the course of our review, as we were

16 trying to determine the full extent of the proposed

17 project and its elements, we discussed changes to the

18 Port's stormwater system, its industrial wastewater

19 system, changes related to navigation equipment needed,

20 as well as wetland or other mitigation requirements

21 near the airport. I think there were probably a few

22 other elements, but those are the ones that come to

23 mind right now.

24 Q. I want to get into some of those in a little

25 bit. I think my question was more directed to the size

AR 003696



Page63

1 or scope of the the project itself and whether or not

2 it's your testimony that you believe that the matters

3 under consideration, the projects under consideration

4 with regard to that 401 application got smaller as time

5 went on apart from the issues that you mentioned, the

6 scope or size of the project.

7 A. The scope of the review of the project was --

8 got smaller as time went on; for instance, the need to

9 do a cumulative impact evaluation. At one point, I

i0 think originally the Port hadn't anticipated, for

ii instance, that the change to the IWS system would be

12 included in Ecology's review. For some period of time,

13 I did review that change as part of this proposal, but

14 I believe that's since largely dropped out of the

15 review.

16 Q. And what do you base that on?

17 A. The 401 that was issued back in September and

18 also some of the discussions in the various

19 declarations and depositions and also some of the

20 information in the stormwater plan that's been

21 presented by the Port, also some of the modeling

22 discussions.

23 Q. So is it your belief, then, that certain

24 issues related to the IWS are no longer being

25 considered as a part of the cumulative impacts for the
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1 Third Runway Project as a whole?

2 MR. EGLICK: Objection as to the form of the

3 question.

4 A. I would say that if they are being

5 considered, it depends on elements of review that have

6 not yet occurred, and some of those elements should

7 have occurred as part of the 401 determination.

8 Q. (BY MR. REAVIS) So as I understand that

9 answer, then, you're saying that while they might

10 possibly be still on the radar screen for Ecology, they

ii have dealt with that by requiring future submittals to

12 address those issues?

13 MR. EGLICK: Objection as to the form of the

14 question.

15 Q. (BY MR. REAVIS) Is that a fair

16 characterization of your answer?

17 A. Could you repeat the question, please?

18 MR. REAVIS: Would you read that back,

19 please?

20 (The reporter read back as requested.)

21 MR. REAVIS: Let me rephrase that. Maybe a

22 better objection would be vague.

23 MR. EGLICK: That's part of the form, isn't

24 it?

25 MR. REAVIS: Yeah, true.
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1 Q. (BY MR. REAVIS) Let me see if I can

2 paraphrase your answer, and tell me if this is correct.

3 As I understood your last answer, what you were saying

4 was Ecology has decided to deal with certain issues

5 concerning the IWS by requiring future submittals to

6 address some of those issues, correct?

7 A. Yes.

8 Q. So you're not necessarily saying that Ecology

9 has decided that those IWS issues are irrelevant or

i0 beyond the scope of their review, but they have decided

ii to deal with them in a manner that requires future

12 submittals?

13 A. Well, I wouldn't characterize it that way. I

14 guess until those future submittals come in and Ecology

15 weighs in on them, we won't know whether or not, for

16 instance, the IWS issue is resolved adequately, and

17 that would apply to pretty much any of the future

18 submittals that the 401 requires.

19 Q. Well, whether or not it's resolved adequately

20 in your words, what I'm trying to figure out is whether

21 you're saying that Ecology has taken certain parts of

22 the project or certain issues and simply said those are

23 beyond the scope of our review here, we're not even

24 going to consider issues that were previously included

25 within the first JARPA applications that's Exhibit 208.
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1 MR. EGLICK: Objection as to the form of the

2 question. Just to give you some feedback if you want

3 it, Gil, it's because you're talking about what scope

4 of review, but you're not saying scope of review of

5 what. 401? IWS? Some other permit?

6 Q. (BY MR. REAVIS) Let me be a little bit more

7 specific, because this all comes from a statement in

8 your declaration, so I want to go ahead and have those

9 marked, both declarations.

i0 MR. SMITH: Counsel, we've been going for

ii about two hours. If you could find an appropriate time

12 to take a break any time soon, that would be good.

13 MR. REAVIS: Why don't we do that.

14 (Recess taken.)

15 (Deposition Exhibit Nos. 209 and 210 were

16 marked for identification.)

17 Q. (BY MR. REAVIS) Let me show you a couple of

18 exhibits that were marked during the break. Can you

19 confirm for me that Exhibit 209 is a copy of the first

20 declaration that you submitted in this case in

21 connection with the stay order?

22 A. It looks like the one.

23 Q. And is Exhibit No. 210 the second or reply

24 declaration you submitted in connection with that same

25 motion?
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1 A. Correct.

2 Q. Now, the question that I was trying to get to

3 a minute ago comes from a statement on page 8 of your

4 reply declaration, which is Exhibit 210. If you look

5 at line 15, the sentence reads, "In actuality, however,

6 as time went on, the scope of Ecology's review and

7 eventual issuance of the 401 certification was

8 continually reduced, generally after discussions with

9 the Port about their difficulties in complying with

i0 various requirements of the project review, and

Ii generally despite recognition of the regulations and

12 legal decisions cited above."

13 And maybe my question was asking you

14 something different, but can you tell me what was it

15 about the scope of Ecology's review that was being

16 continually reduced?

17 A. Originally you'd asked about the scope as

18 reflected in the Exhibit 208, the JARPA from December

19 of '96, and I would have to go through this and look at

20 each specific element to compare that statement with

21 what was in the JARPA.

22 The statement in my declaration reflected

23 primarily later determinations by Ecology of how large

24 the project was and what aspects of the facility under

25 review should or shouldn't be included and the
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1 development of various mitigation scenarios and both

2 the impacts of those mitigation elements and subsequent

3 causes of other areas of concern that may come out of

4 the mitigation elements, also changes in the cumulative

5 impacts associated with this proposal.

6 Q. But you're not saying in that statement that

7 the scope of the project as reflected in the JARPA has

8 been reduced by Ecology or by the Port over time?

9 A. Well, I would have to look at the description

i0 of the project in this JARPA and also in the subsequent

Ii applications to look at what elements were and weren't

12 included in each one.

13 Q. And those would be the sources for

14 determining what the scope of the project was that was

15 under review for Ecology, correct, the JARPA that

16 supports the application for a 404 permit?

17 A. Those would describe the proposed project.

18 Ecology's review would include determining the direct

19 and indirect impacts associated with the proposed

20 project, and the scope of those impacts as they relate

21 to the project have changed quite a bit over time.

22 Q. So you believe that there may be certain

23 impacts from the project that are no longer under

24 consideration by Ecology in connection with the 401

25 application?
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