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5
BEFORE THE POLLUTION CONTROL HEARINGS BOARD

6 STATE OF WASHINGTON

7 AIRPORT COMMUNITIES PCHB No. 01-160
COALITION,

8 DEPARTMENT OF ECOLOGY'S
Appellant, MOTION IN LIMINE RE: WAC 371-

9 08-475(7)
CITIZENS AGAINST SEA-TAC

10 EXPANSION,

11 Intervenor/Appellant,

12 v.

13 STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY; and

14 PORT OF SEATTLE,

15 Respondents.

16
The Department of Ecology (Ecology) seeks a motion in limine striking pre-filed

17
written direct testimony submitted by Appellant Airport Communities Coalition (ACC) that

18
contravenes the Pollution Control Hearings Board's (Board) rules of practice. The ACC

19
submitted pre-filed testimony of Thomas R. Luster, a former Ecology employee, identifying

20
him as an expert witness. The Board's rules of practice prohibit such testimony.

21
Chapter 371-08 WAC sets forth rules of practice before the Board. In WAC 371-08-

22
475(7), the Board addresses the ability of a former Ecology employee to appear before it as an

23
expert witness. The rule provides:

24
Former employee as an expert witness. No former employee of the

25 department shall at any time after leaving the employment of the department
appear, except when permitted by applicable state conflict of interest law, as an

26 expert witness on behalf of other parties in a formal proceeding in which an o
active part in the investigation as a representative of the department was taken.
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1 Pursuant to this rule, Ecology seeks a motion in limine striking those portions of the pre-filed

2 written direct testimony of Mr. Luster where he offers expert testimony.

3 The ACC submitted pre-filed written direct testimony of Mr. Luster in support of its

4 appeal seeking to overturn Ecology's issuance of a Clean Water Act § 401 Certification to the

5 Port of Seattle for construction activities at the Seattle-Tacoma International Airport. During

6 his tenure at Ecology, Mr. Luster was assigned as Ecology's § 401 Permit Reviewer for the

7 Port's application. In that position, Mr. Luster served as the agency's point of contact

8 regarding the Port's application. He interacted with the Port and its consultants, interested

9 parties including both of the appellants, and coordinated agency technical experts' review of

10 the Port's project and supporting documents. In his testimony, Mr. Luster is held out as an

11 expert witness and he expresses several opinions regarding the adequacy of the § 401

12 Certification ultimately issued to the Port. The Board's rule prohibits such testimony.

13 Ecology requests that, pursuant to WAC 371-08-475(7), the Board strike those

14 portions of Mr. Luster's testimony offering expert testimony.

15 DATED this _4e-- day of March, 2002.

16 CHRISTINE O. GREGOIRE
Attorney General

17

18 JO,_d_lM. MARCHIORO, WSBA # 19250

_t Attorney General19 _3__..__._t_,. -20
THOM/_ _ _. YOUNG,WCSBA # 17366

2122 _ _Y, W__A #_to _meyGeneralJEFF t_. i 221747
23 Assistanl kttorney General

24 Attorneys for Respondent
State of Washington
Department of Ecology

25 (360) 586-6770
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7 BEFORE THE POLLUTION CONTROL HEARINGS BOARD
IN AND FOR THE STATE OF WASHINGTON

8

9 AIRPORT COMMUNITIES COALITION, PCHB No. 01-160

10 Appellant,
CERTIFICATE OF SERVICE

11 CITIZENS AGAINST SEA-TAC
EXPANSION,

12
Intervenor/Appellant,

13
V.

14
STATE OF WASHINGTON,

15 DEPARTMENT OF ECOLOGY; and
PORT OF SEATTLE,

16
Respondents.

17

18
Pursuant to RCW 9A.72.085, I certify that on March 4, 2002, I caused to be served,

19
Department of Ecology's Motion in Limine Re: WAC 371-08-475(7), and this Certificate of

20
Service, in the above-captioned matter to be servedupon the parties herein, as indicated below:

21
PeterJ. Eglick [] U.S. Mail

22 Kevin L. Stock [] StateCampus Mail
Michael P. Witek [] Hand Delivered

23 HELSELLFETTERMANLLP [] Overnight Express
1500 Puget SoundPlaza [] By Fax: 206.340.0902

24 1325 FourthAvenue
Seattle,WA 98101-2509

25
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1 Rachael Paschal Osbom [] U.S. Mail
Attorney at Law [] State Campus Mail

2 2421 West Mission Avenue [] Hand Delivered
Spokane, WA 99201 [] Overnight Express

3 [] By Fax: 509.328.8144

4 Linda J. Strout, General Counsel [] U.S. Mail
Traci M. Goodwin, Senior Port Counsel [] State Campus Mail

5 Port of Seattle [] Hand Delivered
2711 Alaskan Way (Pier 69) [] Overnight Express

6 P.O. Box 1209 [] By Fax: 206.728.3205

7 Seattle, WA 98111

Roger A. Pearce [] U.S. Mail
8 Steven G. Jones [] State Campus Mail

FOSTER, PEPPER & SHEFELMAN [] Hand Delivered
9 1111 3rd Avenue, Suite 3400 [] Overnight Express

Seattle, WA 98101 [] By Fax: 206.749.199710

Gillis E. Reavis [] U.S. Mail
11 MARTEN & BROWN [] State Campus Mail

1191 Second Avenue, Suite 2200 [] Hand Delivered
12 Seattle, WA 98101 [] Overnight Express

13 [] By Fax: 206.292.6301

14 Jay J. Manning [] U.S. Mail
MARTEN & BROWN [] State Campus Mall

15 421 S. Capitol Way, Suite 303 [] Hand Delivered
Olympia, WA 98501 [] Overnight Express

16 [] By Fax: 360.786.1835

17 Richard A. Poulin [] U.S. Mail
SMITH & LOWNEY [] State Campus Mail

18 2317 E. John Street [] Hand Delivered
Seattle, WA 98112 [] Overnight Express

19 [] By Fax: 206.860.4187

20 the foregoing being the last known business addresses.

21 I certify under penalty of perjury under the laws of the state of Washington that the

22 foregoing is true and correct.

23 DATED this 4th day of March, 2002, in Olympia, Washington.

25 TA  V ./rEETER
Legal As sq_tant

26 AR 003193

CERTIFICATE OF SERVICE 2 ATrOm,'EYGErCERALOFWASHINGTON
Ecology Division

PO Box 40117

Olympia, WA 98504-0117
FAX (360)586-6760


	PCHB108003190
	PCHB108003191
	PCHB108003192
	PCHB108003193


