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Exhibit B: Deposition transcript of Ray Hellwig taken January 8, 2002, pp.
2 10-13
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I declare under penalty of perjury under the laws of the State of Washington that the
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foregoing is true and correct.
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THOMAS FITZSIMMONS; January 18, 2002
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THOMAS FITZSIMMONS; January 18, 20_,z

Page 10 Page 12

1 okay?, rm not trying to be resistant in answering the l meetings. And ljust am uncertain. He may have been.
2 question. You're asking me did I talk to Jay Manning? 2 That is a possibility.
3 Q. About the Port of Seattle Third Runway 3 Q. When did you first become aware that Jay

4 Project. 4 Manning was representing the Port of Seattle concerning
5 A. I said on several occasions; in group 5 the third runway?

6 settings, in problem solving issues. Soagainthe 6 A. I think about a year and a half ago.
7 inference here is that -- rm having a hard time 7 Q. And when you became aware ofthat, didyou
8 understanding. Do you rrean a one-on-one conversation? 8 perform an investigation to determine whether or not he
9 Do you mean - what does talk to Jay Manning mean? 9 had participated in any meetings with you, for example,

l 0 Q. Well, either one, in fact, but let's break it 10 concerning the Port of Seattle Third Runway?
11 down if that's easier for you. Have you had any I 1 A. No, I did not.
12 conversations with Jay Manning ahout the Pon of 12 Q. Did you ask anyone else to?
13 Seattle Third Runway Project in which there were no 13 A. No, I did not.
14 other participants? 14 Q. Were you surprised in any way to see that the
15 A. Idon'trecalione. No, ldon't. 15 former head ofEcology's attomey general division was
16 Q. Have you had any conversations with Jay 16 now in front of you representing a party that had been
17 Manning about the Port of Seattle Third Runway Project 17 before the Department for several years?
18 in which there was only one other participant other 18 A. No, I was not.
19 than you and Mr. Manning? 19 Q. You thought that was routine?
20 A. Yes, to the best ofmy recollection, l 20 A. I thought it - for it to oocur, Itrusted
21 believe one or maybe others, but I do recall one. 21 that Mr. Manning, our attorneys, the attorney general's
22 Q. Now, did that conversation occur before or 22 office and the ethics involved in practicing law would
23 after Mr. Manning left the state's employ?. 23 have all been considered and that it would have been
24 A. The conversation I'm recollecting occurred 24 perfectly appropriate for Jay to take on the
25 afterwards. 25 responsibility that he did. And I made those

Page 11 . Page 13

1 Q. Okay. Have you had any conversations with 1 assumptions based on several.other experiences in my
2 Mr. Manning with a group, individually, one 2 career where the same kinds of shifts have occurred and

3 participant, 100 participants, doesn't matter, have you 3 the same sorts of ethics have presented, if there was a
4 had any conversations with Mr. Manning about the Port 4 conflict to be a conflict.
5 of Seattle Third Runway Project while he was in the 5 Q. You say you made some assumptions; is that
6 state's employ?. Do you know what I mean by "in the 6 correct?
7 state's employ" by the way? 7 A. Yes, I used that term.
8 A. Of course I do. 8 Q. Did you make any investigation to determine
9 Q. I'm referring to the fact he was the 9 whether those assumptions were in fact warranted?

10 assistant attorney general responsible for the Ecology 10 A. I answered that. No, I did not.
11 division, wasn't he? 11 Q. Okay. It's true, isn't it, that the Port of
12 A. Yes. 12 Seattle has been seeking approval from Ecology for its
13 Q. Then go ahead, if you would, please, and 13 Third Runway Project for a period of time that extends
14 answer the question. 14 back into Mr. Manning's tenure as head of the Ecology

15 A. I can't answer the question with the kind of 15 division of the attorney general's office, isn't it?
16 specificity I would like to. And please understand, 16 A. Not to nitpick, but just to sort of, in the
17 I've been in this position five years. On a weekly 17 beginning of our conversation here, let you know that
!8 basis I interact with attorney generals on numerous 18 I'm, if you haven't already experienced, wanting to
19 occasions, certainly on every Tuesday and Friday when 19 understand your question here, not to resist and not to
20 we have meetings on issues and on legal cases, et 20 answer it, but I'm not willing to answer questions that
21 cetera. So what you're asking me to do is think back 21 have triple or quadruple meaning, okay? So let's just
22 five years ago and recall in my own mind without any 22 sort of walk our way through so I understand the

23 opportunity to refresh my memory here if Jay was - if 23 question.
24 we were dealing with the third runway during those 24 It is true that the Department of Ecology has
25 meetings and if Jay was the representative during those 25 been reviewing a permit by the Port of Seattle for the

ir!0._tlzl_ll ................................................

4 (Pages 10 to 13)
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THOMAS FITZSIMMONS; January 18, 20_z

Page 50 Page52

1 Q. Were the subjects that he described that you 1 Mr. Hellwig that he requested, did Tom Luster get
2 read into the record subjects that were addressed in 2 mentioned?
3 therneeting? 3 A. Yes. Ray shared with me his knowledge ofthe

4 A. Yes, they were. 4 fact that Tom Luster is a, apparently a witness for the
5 Q. Okay. So you've told us about lots of things 5 plaintiffs case and he shared with me his frustration.
6 that went on in addition to your recollection, but 6 Again, I'm just sharing with you the conversation and
7 let's focus for a minute on what was said within the 7 the topic of the meeting, how, to his knowledge in the
8 area that Mr. Hellwig described. What facts did you 8 case, Tom Luster's - Ray's opinion of how Tom Luster's
9 and he talk about relating to preparing for his 9 so-called expert testimony is just mischaracterized

10 deposition? 10 from his perspective.
11 A. My recollection - the best of my 11 Q. And you said "so-called expert testimony."
12 recollection is that we talked about sequencing issues, 12 Are you saying that you don't consider Tom Luster an
13 when - he wanted to recall, and it was helpful to me 13 expert with regard to 401Certificatiens? We're

14 as well, to know when we met or when we talked about !4 referring to Tom Luster who worked for the Department
15 something or when -- timings of meetings and so forth. 15 of Ecology for over a decade; isn't that right?
16 So we talked about timing as one topic. 16 A. Yes, we are.
17 Q. Timing of what? 17 Q. And who was the Department's senior 401

18 A. Well, just timing of events, the sequence of 18 coordinator, isn't that fight?
19 events, when they occurred. We talked about his -- he 19 A. Yes.
20 shared with me his understanding of, and his reasoning 20 Q. So when you used the term "so-called expert
21 of the decisions around the requirement, whether or not 21 testimony" -
22 the stormwater mitigation plan required a water right, 22 A. ] was referring to the characterization that
23 because that was an area that was in -- that evolved 23 Ray put on it.
24 over time. 24 Q. Let me ask you what your characterization is

25 He assured me again that he was very sorry 25 then, now that we've kind of gotten that clarified.

Page51 Page53

1 that the attorney-client privilege document that he 1 Would you call Tom Luster an expert on 401
2 made a note in got out publicly and assured me that the 2 Certifications?
3 opponents in this ease were absolutely twisting the 3 A. I would say that Tom's expert - I mean, Tom
4 truth of that document and the truth of the event, and 4 Luster, I would characterize it as that he has some

5 that he expressed quite a bit of fiaastration over that, 5 expertise related to Clean Water Act Certifications. I
6 how his integrity and meeting notes were being 6 would not characterize him in any stretch of the
7 manipulated. That was a topic that we talked about. 7 imagination as having all the expertise needed to make
8 Q. In preparation for his deposition? 8 a 401 decision.
9 A. It was a topic ofthe meeting. Idon'tknow 9 Q. Well, he was the Departrnent's expert on 401

10 whether you could - if you wish to characterize it as 10 Certification, wasn't he?

11 preparation. I wouldn_ characterize it as that. I 11 A. I wouldn_ call him that, no. He was the
12 would talk about- you know, the whole general topic, 12 Department's enordinator on the 401decisionmaking
13 aslsaid, was we talked about other things than just 13 process. Big difference. Signifieantlybig
14 his deposition, and that was one of the topics that 14 difference.
15 cameup. 15 Q. He was the Department's senior 401
16 Q. Have you talked to him since his deposition 16 coordinator; is that correct?
17 was taken? 17 A. That's correct.

18 A. No, l don't believe I have. l -- well, I 18 Q. And he held the trainings for others in how
19 take that back. I talked to him as recently as 19 to make 401 decisions; is that correct?

20 yesterday -- when was his deposition taken? 20 A. He coordinated training related to the 401
21 Q. JanuarySth. 21 decisionmakingproeess. Hedidnot, to the best ofmy
22 A. Yes, I have. On several occasions -- 22 knowledge, conduct training on the substantive and
23 Q. Anything come up about this case? 23 technical decisions because there are far many more
24 A. No. 24 people in the agency who we rely on to make those

25 Q. Now, when you had the meeting with 25 technical decisions within their expertise that Tom

14 (Pages 50 to 53)
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THOMAS FITZSIMMONS; January 18, 20Uk

Page58 Page 60

! mean, I don't recall exactly what his degree is in, but 1 is that correct?

2 I, at one point a number of years ago, got very 2 A. From-- yes, thafs correct.
3 familiar with Ray and his background and his expertise 3 Q. Now, back to what my original question was
4 and hired him based on that background and knowledge. 4 before we had to clarify whether he was removed,

5 Q. Now, back to this meeting with Mr. Hcllwig, 5 transferred, reassigned or just assigned from one thing
6 did you talk about - you talked about date sequencing 6 to another, and that question was, was that topic, in
7 I think you said; is that right? 7 any form, using any of those verbs, discussed in your
8 A. Yes, I think so. Yeah, event sequencing. 8 meeting with Mr. Hellwig?
9 Q. Event sequencing. So did any discussion at 9 A. Yes, it was.
10 that meeting have to do with the sequence of events 10 Q. And why would Ray Hellwig discuss that with

! l surrounding Tom Luster's removal from the 401 11 you?
12 Certification application by the Port of Seattle? 12 A. Well, l think it's a very logical issue
13 A. It's not possible to have had that discussion 13 because during the permitting process, Ihadhad
14 as you characterize it because Tom Luster was not 14 several contacts by legislators, I had had a contact by
15 "removed," as you've characterized it. 15 Tom Luster himself via a phone mail -- voice mail
16 Q. So your testimony is that Tom Luster was not 16 rather - about his assignments and his duties, and so
17 removed from the 401 Certification application for the 17 I had personal involvement in the series of events over
18 Port of Seattle? 18 the course oftirne that related to Tom Luster.

19 A. That is my testimony. 19 Q. Related to Tom Luster in general or related
20 Q. Would you prefer "transferred" as the verb in 20 to Tom Lusters ultimate assignment from, as you put

21 that question? 21 it, the SeaTac third runway application to, as you put
22 A. That is more akin to the fact that at one day 22 it, other duties?

23 he was working on the project and whatever time went on 23 A. I'm sorry, I got lost in the question. I was
24 he moved on to other work. And the reason it's more 24 paying more attention to how much fun you were having
25 characteristic of it is because it is a neutral term 25 asking it, to tell you the truth, by the smirk on your

Page59 Page61

1 and relative to what happened to him, and his l face. I really don't know the question, Peter. Would

2 reassigmrent of duties was a neutral activity related 2 you ask it again?
3 tothe401 and the Port project, ctcetera. 3 Q. rm not aware that rm smirking, IMaactuaUy

4 Q. Was he reassigned? 4 kind of sitting here trying to suppress a cough which I
5 A. Are you asking a yes or no question to the 5 have -
6 term "reassigned"? 6 MR. EGLICK: But go ahead, court reporter, if

7 Q. Yes. 7 you would, please, read back the question.
8 A. No. I would say no, he was not "reassigned." 8 (Reporter read back as requested.)

9 Q. So ifthere are Depmmm_t documents not 9 A. rd say related to Tom - my answer is
10 generated by Mr. Luster but by others in the Department 10 related to Tom Luster in general.
I ! that used the term "reassigned," then you're taking 11 Q. (BY MR. EGLICK) Now, what did you discuss
12 issue with the use of that term? 12 about Tom Luster in general with Mr. Hellwig7
13 A. Your use of the term - perhaps I need some 13 A. I recall him telling me where Tom Luster now

14 explanation of your use of the term. 14 is employed. I recall him talking about the status of
15 Q. Why don't you tell me what you think 15 his knowledge ofTom Luster as, as we had talked about
16 "reassigned" means. 16 in this deposition previously, an expert witness for
17 A. It denotes to me that with some purpose of 17 the plaintiffs. I recall Ray making remarks that, The

18 intent, he was taken off of one activity and reassigned 18 plaintiffs are trying to make this out to sound like we
19 to another activity. His assignments changed and in 19 removed Tom Luster from his job.
20 the context of anticipated changing assignments, so if 20 I, of course, was familiar with those charges

21 that's what is meant by the term, he took on new 21 because legislators had made them and others had made
22 assignments, he was assigned or -- from one to another 22 them, and I said - you know, This is not true. They
23 set of activities. 23 can say what they want to, they can spin it out to be

24 Q. And the set of activities that he was 24 what they want to, but it'sjust not true that Tum --

25 assigned from was the Port of Seattle 401application; 25 and so we talked about those issues.

16 (Pages 58 to 61)
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Page 10 Page 12

1 this deposition? 1 I'mnot recalling specifically.

2 A. Well, rye had conversations in passing with 2 Q. What do you mean by assignments made?

3 others who were also going to be deposed, butI 3 A. Theecologystaffpersonassisned
4 wouldn't characterize those conversations as deposition 4 respons_ility for coordinatingwith programexperts

5 preparation, but there have been other conversations 5 forpurposes of pulling information together and

6 about the depositions with ecology employees, and rye 6 writing a recu.a_eudation with respect to reasonable

7 had conversations with my attorney. 7 assurance and a401 water qualitycertification.

8 Q. Which ecology employees have you had 8 Q. Tom Luster was removed from the assignment on

9 conversations with about the deposition? 9 the 401 for the Sea-Tac project, was he not, in October

10 A. Well, I've had conversations with several 10 2000?

11 employees regarding the fact that we were going to be 11 A. I think that was the time frame.

12 deposed, but not in a manner to necessarily prepare for 12 Q. What was the reason that you talked with Tom

13 the depositions. But individuals that I've talked to 13 Fitzsimmons about it? Was this in the last few weeks

14 about the depositions include Ann Kenny. I traded 14 you talked to Tom Fitzsimmons?

15 voice messages with Gordon White, had a brief 15 A. It would have been the last few weeks.
16 conversation with Tom Fitzsirrenons. 16 Q. So in tbe last few weeks, you're testifying

17 Let me think. Dan Swenson, n_ybe one or two 17 that you talked with Tom Fitzsimmons, and you're saying

18 words with him, perhaps just a very few words with 18 that reassignment of Tom Luster may have come up in the

19 Kevin Fitzpatrick, and of course my assistant, Nancy 19 conversation; is that correct?.

20 Groves, who helps me manage my schedule. There could 20 A. Yes.

21 beothers, but they're not coming to mind right now. 21 Q. Now, what does the reassignment of Tom Luster

22 Q. What did you talk with Tom Fitzsimmons about? 22 have to do with yourconvetsation with Tom Fitzsimmons?
23 A. I reviewed with him some of the key areas of 23 A. Well, as I mentioned, the conversation was

24 concern that we've dealt with over the last many months 24 brief. It was an ove_dew of kvy arvasof concern and

25 for purposes of- I think in part just trying to 25 issues that relateto the runway decision, and one of

Page 11 Page 13

1 recall ¢vvnts and to get my own memory clear on a few 1 the issues that could come up in a discussion about

2 key issues. 2 that decision would be the roles and responsibilities
3 Q. Did any of those events include contacts with 3 of different ecology staff, and there was a change made
4 the Port of Seattle? 4 as you just mentioned in responsibility for the 401

5 A. The events that we discussed? 5 coordination function.

6 Q. yes. 6 Q. Did you talk with Mr. Fitzsinanons about the
7 A. Not that I recall. 7 reasons that that change was made in October 2000?

8 Q. What about contacts with the governor's 8 A. We may have.
9 office? 9 Q. You may have?

10 A. There may have been reference to meetings 10 A. Idon'trecaUspecifically.

11 that we'd had at the governor's office. This was a 11 Q. How long ago was this conversation with

12 fairly brief conversation, sort of an overview. 12 Mr. Fitzsia,_ons?

13 Q. Was tbere any reference to Tom Luster? 13 A. A few weeks ago.
14 A. Idon'tthinkso. 14 Q. How oflen do you speak with the director of

15 Q. Have you talked to anyone affiliated with the 15 -Mr. Fitzsitrenons is director ofthe Department of

16 port about anything concerning yourdeposition? 16 Ecology, isn't he?
17 A. rm thinking abont the previous question 17 A. That's correct.

18 about Tom Luster, and rm thinking about the 18 Q. How oflen do you speak m him?

19 conversation, the brief conversation l had with Torn. 19 A. Fairly routinely.

20 It's possible- 20 Q. Fairly routinely is how often?

21 Q. You mean Tom Fitzshrnnons? 21 A. Not every day. It depends on what is

22 /L Tom Fitzsinmaons. It's possible - I don't 22 happening in the region, what issues are at hand.

23 recall specifically - that we had discussions about 23 Q. Let me ask you this. Today is January 8.

24 assignments made for the 401 coordination function, and 24 When was the last time you talked to Mr. Fitzsinanons?
25 Tom Lusters name may have come up in that context, but 25 A. He was involved in a conference call, a

4 (Pages 10 to 13)
AR 003145
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