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8 STATE OF WASHINGTON, )
DEPARTMENT OF ECOLOGY; and )

9 THE PORT OF SEATTLE, )
)
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11 )

|2 The Port has offered a number of flimsy excuses for its over-length brief. Appellants

13 therefore reply, briefly, as follows:

14 1. The Port dismisses Appellants' motion in general by stating that "focusing on

15 formatting issues seems less than productive." Appellants wholeheartedly agree. In fact,

16
Appellants believed that such formatting issues were resolved when, after the Port moved to

17

strike ACC's Stay Brief, it turned out that the Port had manipulated the spacing of its brief
18

and had submitted a grossly over-length brief itself. All parties agreed then to adhere to the19

20 ground rules in the Pre-hearing Order. The Port's failure to do so has forced Appellants to

21 again "focus on formatting issues".

22 2. The Port does not directly respond to the observation, readily determined by

23
looking at its brief and comparing it to the Word program, that it did not use double-spacing,

24

but instead manipulated the program to fit additional lines on a page. The excuse that this
25

manipulation is routinely done because it "allows the text to align with the numbers on the

AR 002182 H EL S E L L
FETTERMAN

APPELLANTS' REPLY IN SUPPORT OF MOTION ALimitedLiabilityP...... hip

TO STRIKE THE PORT'S PRE-HEARING BRIEF -1 ORIGINAL 1500PUGETSOUNDPLAZA P.0.BOX21846

SEATI-LE,WA 98111-3846 PH:(206)292-1144



left-hand margin used in pleading paper" is spurious. The Board can readily determine what
1

the Port has done by, for example, comparing page 2 of the Port's Response to Appellant's
2

Motion to Strike the Port's Pre-hearing Brief, with page 10 of the Port's actual Pre-hearing
3

Brier q. What the Board will find is that, while the numbers on the left-hand side of the4

5 pages (the pleading paper numbers) line up, the actual lines of text do not, because more

6 lines have been stuffed into the pre-hearing brief. The Board can also see the difference by

7 comparing its own recent Order Granting Summary Judgment on SEPA in this case, which

8
was double-spaced, with the Port's Pre-hearing Brief.

9
3. One of the Port's "defenses" is that ACC and CASE have utilized footnotes.

10

In fact, all parties utilize footnotes, on occasion. For example, at the same time that the Port
11

filed a Response to Appellant's Motion to Strike its Prefiled Brief, it also filed a Response to12

13 Appellants' Motion in Limine to Exclude Plans and Reports Utilized in Violation of the Pre-

14 hearing Order. That Port response includes several lengthy footnotes, in a smaller typeface,

15
as have many pleadings from all the parties. The Port's reference to footnotes as

16
demonstrating non-compliance by Appellants with the page limitation is also inapposite for

17

another reason. As the Board can tell by just comparing the briefs, Appellants "over
18

complied" with the Board's margin requirements. Each page of Appellants' Brief has a 1.519

20 inch margin at the top, one-half inch more than the Board's pre-hearing order requires (it

21 requires one inch margins all around). Any space taken up by footnotes is more than

22 compensated by the additional 30 inches of space provided by this extra margin.

23

24

25

i A copy of page 2 and page 10 of the documents referenced above are attached. They were both prepared by
the same fLrm, Brown, Reavis and Manning.
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Appellant's brief also has a 1.25 inch margin at the bottom of each page, compensating even
1

more.
2

4. The Port claims that "the margin issues mentioned by ACC are either3

4 erroneous or insignificant." It offers no substantive response beyond that. In fact, the Port's

5 margins are palpably off.

6 5. Finally, the Port argues that, because Ecology only filed a 24-page brief, it

7 makes up for the Port's over-length brief. It is not up to the Port to appropriate Ecology's
8

briefing allocation, nor was there any joint Respondents' brief submitted here. The fact that
9

Ecology has less to say in defense of its decision does not give the Port leave to say more, in
10

violation of the Pre-hearing Order.
11

12 6. For all the reasons discussed above, the Board should grant ACC's motion

13 and the relief requested in it.

14 DATED this 17th day of March, 2002.

15 HELSELL FETTERMAN LLP SMITH & LOWNEY P.L.L.C.

17 By: By:
Peter J. E #8809 Richard "_!.P_ouli_,WSBA #27782

18 Kevin L. Stock, WSBA #14541 Attorneys for CASE

Michael P. Witek, WSBA #26598 __/_19 Attorneys for ACC
20 RachaeJ'lbasch_l Osborn, WSBA#21618

Attorney for ACC
21

G:\LU_ACC-Temp_appellant's reply to mot to strike.doc
22

23

24
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._15-__L_02 16:55 BROWNREAVIS & MANNING 20_1 P.17/19

_those foomo_s appeared as normaldouble-spaced_xt, Appellants'brief would have been 1.2-15

pages lonser thani_was.

Al_oush the Portbelieved thatACC's manipulationof_ brief'mSguidelines was

inapprop_te" the Port determinedthat _ing a motion _ strikeACC's bri_ would div_
.'

6 everyone's a_-ndon, including the Board's, from the meritsof'thecase. The.-partiesareworking

7 very hardto preparefor _al, so thai the evident, onthe meriwcanbe presentede_¢'_ntly end
l

8 p_stmsively. Pocusing on fonua_u8 issues seems less _ productive. ..
9

The Port's counsel used "exacdy 24-point" lh_ spacin_ as many anomeys do;bemuse it
10

11 allows the text to align withthe numberson the lea:handmarginused Jnpl..e_ding_._, This b "

x3 Tha:fo__. com_-m_h theCivil_U _ _ _p_._. _ _ _-_.
14

mentionedby ACe are rathererroneousor ins_d, fi._nt
15 ,.. ..

16 Ra_h_rthan d_ba_ th_fine pointsof formatting, the Port suggests lh_ the Board

17 consider,as ACC chose _odo, the numberof pages fil_ per side in this case.. As no_edabove,

15 ACC and CASEioinfly filed a brief_mnjust _ over ontothe 61"page. Ecology _.ed e 24_pap
19 : "

bde_ one-half page ot which conudnsonly Thecaption, If, as Appellants c'n_ ._.y ._ontend,
20

23 the Port'sbrief shouldbe trea_d as 37 pa_cs long, then between themEcolosy and.thePort filed '

22 60 pages of bale.finS.Since each side has flied_hesame number ofpages, no "side" (or._eny) has.

"an_basis for compkim.
24'

25
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1 To mitigate peak flow impaas and thereby avoid erosion, scouring, and habitat damage

2 associated with uncontrolled stormwater discharges, the Port will capture all storrnwater runoff

3 and detain it in 344.1 acre-feet of stormwater detention facilities, including ponds and vaults.

4 The Port will slowly release collected stormwater at carefully developed flow rates to avoid

5 peak flow impacts, as required by Ecology's and King County's continuous flow analysis

6 methods. Fendt ¶I0, 14.

7 ThePortwillmitigatetheverysmallreductionsinstreamflowsduringhistoriclowflow

g periodspredictedtooccurasaresultoftheprojectbyt.hrcemeans.First,thePortwillinfiltrate

9 aportionoft.hecollectedstormwaterintotheembankmentitselfwhichwilldelayflowsinto

i0 MillerandWalkerCreeks,reducingseepageintothesestreamsduringperiodsofhigh

lI precipitationandincreasingseepageduringseasonallowflowperiods.Second,thePortwill

12 retainapproximately9% ofthestormwaterdetainedduringhighprecipitationmonthsandthen

13 releaseitintoDes MoinesandWalkerCreeksduringthesummer lowflowseason.This

14 conlzolledreleaseofdetainedwaterwillreplicatethetimingandvolumeofpreprojectbaseflow,

asthePort'sconsultantsdeterminedthroughthehydrologicmodelingdescribedbelow.Third,

16 theretircrnentofexistingwateruseswillimproveseasonallow flowsinMillerCreek.Fendt¶14

17 -17.

18 The Port'splantoconstructwetponds,wervaults,andothersystemstomitigateforlow

19 flowimpactsutilizesstandardengineeringprinciplescommonly appliedinstormwatcr

20 management.WhilethescaleoftheMPU projectislargerthanmost,theconstructibilityand

21 engineeringissuesarefarfromuniqueanddonotraisefeasibilityconcerns.Fendt¶20- 24;

22 Swenson¶16-20.To meetpeakflowcontrolrequiremcnts,thePorthasprescribedverylow

23 releaseratesfordesignateddetentionfacilities.UnderthePort'splan,theproposedpeakflow

24 pondconstructedforeachofthethreewatershedswillstorestormwatermorethan62% ofthe

25 time.Detentionperiodsandvolumeshavebeenestablishedtocloselymimic predcvelopment

26 conditionsandtocomplywiththePort'sNPDES permitandthc401.Fcndt ¶25-30.
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