
1
POLLUTION CONTROL HEARINGS BOARD

2 FOR THE STATE OF WASHINGTON

3 AIRPORT COMMUNITIES COALITION, )
) PCHB 01-160

4 Appellant, )
) ORDER PUBLISHING CERTAIN

5 CITIZENS AGAINST SEATAC ) PORTIONS OF DEPOSITIONS OF
EXPANSION, ) ECOLOGY MANAGERS AND CR 30(b)(6)

6 ) DESIGNATED WITNESSES
Intervenor, )

7 )
v. )

8 )
STATE OF WASHINGTON, )

9 DEPARTMENT OF ECOLOGY and THE )
PORT OF SEATTLE, )

10 )
Respondents. )

11 )

12 On March 19, 2002, during the hearing on the merits, the Board entered its ruling on

13 appellant ACC's Motion To Publish Depositions of Ecology Managers and CR 30(b)(6)

14 Designated Witnesses. The Board ruled that no deposition would be admitted carte blanche.

15 Instead, the Board set forth a detailed process for publishing the depositions of Tom

16 Fitzsimmons, Gordon White and Ray Hellwig under CR 32(a)(2), and Ann Kenny, Erik

17 Stockdale, John Drabek, Kevin Fitzpatrick and Peter Kmet under CR 30(b)(6). The parties have

18 submitted the materials as directed in the earlier order. The Board has reviewed the materials

19 and enters this order based on the objections and responses raised. For ease in formatting, the

20 order will be organized so that the objections with which the Board agrees will be described. All

21 other objections are overruled by the Board. This order lists those segments of the depositions
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1 that are admitted. Attached to this order is a copy of each of the depositions clearly showing

2 those portions that are not admitted.

3 OBJECTIONS

4 John Drabek: All Objections were overruled on Mr. Drabek's deposition.

5 Kevin Fitzpatrick: The following objections were upheld on Mr. Fitzpatrick's

6 deposition:

7 FROM TO REASON

Page 62, line 19 page 63, line 1 Foundation, speculation.
8 Page 79, line 18 page 80, line 1 Foundation, speculation, vague and ambiguous.

Page 82, line 2 page 82, line 15 Argumentative.
9 Page 88, line 15 page 88, line 21 Argumentative

Page 88, line 22 page 89, line 11 Argumentative.
10 Page 106, line 6 page 106, line 17 Argumentative.

Page 124, line 21 page 125, line 9 Not posed as question, argumentative.
11 Page 144, line 20 page 145, line 22 Foundation.

Page 145, line 23 page 146, line 10 Document speaks for itself.
12 Page 148, line 15 page 149, line 9 Foundation.

Page 149, line 10 page 149, line 19 Speculation.
13 Page 169, line 22 page 170, line 4 Compound

14 Tom Fitzsimmons: The following objections were upheld on Mr. Fitzsimmons'

15 deposition:

16 FROM TO REASON

Page 1 Page 20, line 9 No relevance to the factual or legal issues before
17 the board.

Page 28, line 13 Page 31, line 5 No relevance to the factual or legal issues before
18 the board.

Page 35, line 10 Page 36, line 2 No relevance to the factual or legal issues before
19 the board.

Page 36, line 21 Page 39, line 10 No personal knowledge. No relevance to the factual20
or legal issues before the board.

Page 42, line 15 Page 51, line 24 No relevance to the factual or legal issues before
21 the board.
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1 Page 61, line 11 Page 77, line 4 No relevance to the factual or legal issues before
the board.

2 Page 77, line 5 Page 84, line 3 No relevance to the factual or legal issues before
the board.

3 Page 84, line 4 Page 93, line 3 No relevance to the factual or legal issues before
the board.

4

5 Raymond Hellwig: The following objections were upheld on Mr. Hellwig's deposition:

6
FROM TO REASON

7 Page 9, line 25 page 23, line 3 No relevance to the factual or legal issues before
the Board.

8 Page 12, line 8 page 12, line 11 Mischaracterizes the witness' testimony.
Page 78, line 22 page 86, line 13 Calls for speculation; mischaracterizes testimony

9 of the witness.
Page 83, line 16 page 83, line 22 Mischaracterizes the witness' testimony.

10 Page 84, line 2 page 84, line 9 Calls for hearsay; mischaracterizes the witness'
testimony.

11 Page 85, line 19 page 85, line 25 Mischaracterizes the witness' testimony.
Page 88, line 15 page 88, line 19 Argumentative.

12 Page 97, line 24 page 98, line 4 Hearsay; calls for speculation.
Page 103, line 21 Page 103, line 23 Mischaracterizes the witness' testimony.

13 Page 105, line 7 page 105, line 10 Mischaracterizes the witness' testimony.
Page 105, line 25 page 106, line 3 Mischaracterizes the witness' testimony.

14 Page 109, line 7 page 111, line 25 No relevance to the factual or legal issues before
the Board.

15

16

17

18

19

2O

21
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1
Page 114, line 18 page 114, line 23 Mischaracterizes the witness' testimony.

2 Page 115, line 10 page 115, line 23 No relevance to the factual or legal issues
before the Board.

3 Page 121, line 23 page 123, line 9 No relevance to the factual or legal issues
before the Board.

4 Page 125, line 8 page 126, line 11 Mischaracterizes testimony of another
witness.

5 Page 130, line 17 page 131, line 5 No foundation.
Page 137, line 12 page 137, line 28 Mischaracterizes witness' testimony;

6 argumentative.
Page 138, line 6 page 138, line 12 Calls for speculation.

7 Page 138, line 6 page 142, line 3 Mischaracterizes witness' testimony.
Page 141, line 4 page 141, line 9 Mischaracterizes the witness' testimony.

8 Page 141, line 16 page 142, line 3 Argumentative; mischaracterizes the witness'
testimony.

9 Page 142, line 4 page 143, line 4 Argumentative
Page 143, line 17 page 143, line 21 Mischaracterizes the witness' testimony.

10 Page 144, line 7 page 144, line 11 Mischaracterizes the witness' testimony.
Page 145, line 11 page 146, line 4 Calls for speculation.

11 Page 151, line 17 page 151, line 23 Mischaracterizes the witness' testimony.
Page 154, line 25 page 155, line 5 Mischaracterizes the evidence.

12 Page 154, line 25 page 156, line 13 Double hearsay.
Page 155, line 14 page 155, line 17 Mischaracterizes the witness' testimony.

13 Page 156, line 5 page 156, line 13 Mischaracterizes the witness' testimony.
Page 159, line 7 page 159, line 14 Lack of foundation.

14 Page 162, line 9 page 162, line 20 Argumentative.
Page 166, line 17 page 167, line 17 No relevance to the factual or legal issues

15 before the Board.

Page 170, line 16 page 172, line 24 No relevance to the factual of legal issues
16 before the Board.

Page 182, line 10 page 182, line 24 No relevance to the factual or legal issues
17 before the Board.

18 Ann Kenny: The following objections were upheld on Ms. Kenny's deposition:

19 FROM TO REASON

Page 27, line 24 page 35, line 10 Relevance.
20 Page 28, line 12 page 28, line 18 Vague.

Page 38, line 1 page 39, line 13 Relevance.
21 Page 71, line 19 page 71, line 24 Asked and answered.
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1 Page 77, line 21 page 77, line 23 Relevance.

Page 114 line 13 page 115, line 5 Speculation.
2

Page 190, line 1 page 191, line 20 No relevance to the factual or legal issues
3 before the Board.

Page 198, line 24 page 199, line 5 Argumentative. No relevance to the factual
4 or legal issues before the Board.

Page 200, line 25 page 201, line 5 Calls for speculation.
5 Page 201, line 17 page 201, line 22 Lack of foundation.

Page 214, line 19 page 215, line 2 No relevance to the factual or legal issues
6 before the Board.

Page 218, line 18 page 225, line 5 No relevance to the factual or legal issues
7 before the Board.

Page 219, line 1 page 219, line 15 Mischaracterizes the witness' testimony.8

9 Page 240, line 22 page 241, line 9 Relevance.

10 Page 242, line 2 page 243, line 11 Relevance.
Page 249, line 16 page 249, line 18 Argumentative.

11

12 Peter Kmet: All Objections were overruled on certain portions of Mr. Kmet's

13 deposition.

14 Erik Stockdale: The following objections were upheld on Mr. Stockdale's deposition:

15

FROM TO REASON

16 Page 7, line 43 page 11, line 21 No relevance to the factual or legal issues
before the Board.

17 Page 66, line 16 page 71, line 7 Lack of foundation and of no relevance to the
factual and legal issues before the PCHB.

18 Page 111, line 1 page 112, line 9 Relevance.

Page 117, line 15 page 118, line 16 Relevance. This testimony is of no relevance
19 to the factual and legal issues before the

PCHB.

20 Page 126, line 19 page 127, line 21 Misleading.
Page 129, line 17 page 130, line 8 Relevance.

21 Page 129, line 17 page 130, line 9 Relevance.
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1 Page 135, line 23 page 136, line 25 Relevance.

2 Page 138, line 23 page 139, line 11 Relevance.
Page 142, line 19 Page 148, line 11 Relevance.

3

Gordon White: The following objections were upheld on certain portions of White's4

5 deposition:

6 FROM TO REASON
Page 47, line 24 page 49, line 1 Hearsay.

7 Page 48, line 22 Page 49, line 1 Speculation.
Page 68, line 19 page 69, line 3 Hearsay.

8 Page 92, line 22 Page 93, line 20 Mischaracterizes witness' testimony.

9 PUBLISHED PORTIONS OF DEPOSITIONS

10
As a result of the Board's rulings on the above objections, the following portions of

11
depositions are published and admitted as part of the record in this case:

12
John Drabek:

13
Page 2, line 1 through page 12, line 5

14 Page 15, line 1 through page 20, line 12
Page 25, line 15 through page 28, line 18

15 Page 29, line 9 through page 36, line 1
Page 41, line 1 through page 45, line 10

16 Page 46, line 8 through page 48, line 16
Page 50, line 5 through page 61, line 20

17 Page 64, line 22 through page 70, line 13
Page 71, line 15 through page 73, line 25

18 Page 74, line 3 through page 82, line 16
Page 85, line 18 through page 86, line 13

19 Page 86, line 18 through page 92, line 5
Page 95, line 23 through page 96, line 23

20 Page 97, line 18 through page 98, line 17
Page 105, line 1 through page 109, line 2

21 Page 118, line 12 through page 125, line 25
Page 129, line 1 through page 130, line 7
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1 Page 131 (Completed Correction and Signature page)

2 Kevin Fitzpatrick:

3 Page 1, line 1 through page 7, line 7
Page 10, line 7 through line 24

4 Page 11, line 25 through page 13, line 16
Page 15, line 14 through page 53, line 17

5 Page 54, line 23 through page 58, line 7
Page 60, line 8 through page 62, line 18

6 Page 63, line 2 through page 72, line 14
Page 79, line 12 through line 17

7 Page 80, line 2 through line 10
Page 82, line 16 through page 88, line 14

8 Page 94, line 9 through page 95, line 20
Page 99, line 24 through page 106, line 5

9 Page 106, line 18 through page 110, line 1
Page 116, line 24 through page 119, line 12

10 Page 122, line 17 through page 124, line 20
Page 125, line 10 through page 126, line 22

11 Page 135, line 24 through page 144, line 19
Page 146, line 11 through page 148, line 14

12 Page 149, line 20 through page 150, line 17
Page 151, line 13 through page 169, line 21

13 Page 170, line 5 through page 172, line 18
Completed Correction and Signature Page

14
Tom Fitzsimmons:

15

Page 1, line 1 through page 5, line 20
16 Page 7, line 8 through page 9, line 21

Page 14, line 10 through page 19
17 Page 17, line 1 through line 22

Page 28, line 13, through line 22
18 Page 36, line 3 through line 20

Page 39, line 11 through page 42, line 14
19 Page 51, line 25 through page 61, line 10

Page 93, line 4 to page 121, line 7
2O

21

PCHB No. 01-160 7
ORDER PUBLISHING DEPOSITIONS

AR 001500



1 Raymond Hellwig:

2 Page 6, line 1 through page 9, line 24
Page 23, line 4 through page 38, line 20

3 Page 66, line 20 through page 67, line 14
Page 75, line 16 through page 76, line 18

4 Page 77, line 1 through page 78, line 21
Page 86, line 14 through page 88, line 14

5 Page 88, line 20 through page 97, line 23
Page 98, line 5 through page 103, line 20

6 Page 103, line 24 through page 105, line 6
Page 105, line 11 through line 24

7 Page 106, line 4 through page 109, line 6
Page 112, line 1 through page 114, line 17

8 Page 114, line 24 through page 115, line 9
Page 115, line 24 through page 121, line 22

9 Page 123, line 10 through page 125, line 7
Page 126, line 12 through page 130, line 16

10 Page 131, line 6 through page 137, line 11
Page 138, line 1 through 5

11 Page 138, line 13 through page 141, line 3
Page 141, line 10 through 15

12 Page 143, line 5 through 16
Page 143, line 22 through page 144, line 6

13 Page 144, line 12 through page 145, line 10
Page 146, line 5 through page 151, line 16

14 Page 151, line 24 through page 154, line 24
Page 156, line 14 through page 159, line 6

15 Page 159, line 15 through page 162, line 8
Page 162, line 20 through page 166, line 16

16 Page 167, line 18 through page 170, line 15
Page 172, line 25 through page 182, line 9

17 Page 183, line 1 through page 189, line 25
Page 191, line 21 through page 198, line 23

18 Page 199, line 6 through page 200, line 4
Page 201, line 6 through 16

19 Page 201, line 23 through page 214, line 18
Page 215, line 3 through page 218, line 17

20 Page 226, line 1 through page 249, line 15
Page 249, line 19 through page 262, line 25

21
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1 Ann Kenny:

2 Page 5, line 18 through page 24, line
Page 25, line 12 through page 27, line 23

3 Page 37, line 1 through 25
Page 39, line 14 through page 43, line 24

4 Page 44, line 23 through page 46, line 8
Page 47, line 23 through page 48, line 20

5 Page 61, line 4 through page 71, line 5
Page 71, line 9 through 18

6 Page 71, line 25 through page 75, line 16
Page 75, line 25 through page 77, line 17

7 Page 78, line 8 through page 82, line 24
Page 85, line 3 through page 89, line 21

8 Page 93, line 23 through page 101, line 9
Page 107, line 5 through page 109, line 16

9 Page 109, line 24 through page 112, line 25
Page 113, line 13 through 114, line 12

10 Page 115, line 6 through page 168, line 20
Page 172, line 13 through page 174, line 4

11 Page 174, line 10 through page 189, line 1
Page 190 (Complete Correction and Signature page)

12 Page 195, line 11 through page 209, line 25
Page 213, line 14 through page 215, line 24

13 Page 222, line 24 through page 223, line 8
Page 224, line 17 through page 232, line 18

14 Page 234, line 19 through 24
Page 236, line 17 through page 240, line 21

15 Page 241, line 10 through page 242, line 1
Page 243, line 12 through page 308, line 4

16 Page 308, line 22 through page 323, line 22

17 Peter Kmet:

18 Page 6, line 2 through line 5
Page 6, line 11 through page 6, line 13

19 Page 7, line 4 through line 17
Page 11, line 2 through line 23

20 Page 13, line 11 through Page 27, line 15
Page 28, line 20 through Page 43, line 6

21 Page 47, line 21 through page 48, line 9
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1

2 Erik Stockdale:

3 Page 5, line 10 through page 6, line 6
Page 28, line 7 through page 39, line 4

4 Page 41, line 7 through page 66, line 15
Page 74, line 6 through line 19

5 Page 75, line 17 through page 80, line 19
Page 83, line 1 through page 88, line 10

6 Page 93, line 18 through line 20
Page 94, lines 6 through line 12

7 Page 104, line 22 through page 105, line 5
Page 107, line 21 through page 108, line 20

8 Page 114, lines 1 through 10
Page 116, line 23 through page 117, line 14

9 Page 118, line 17 through page 119, line 2
Page 125, line 7 through page 126, line 18

10 Page 127, line 23 through page 129, line 2
Page 131, line 4 through page 134, line 3

11 Page 137, line 1 through page 138, line 13
Page 139, line 12 through page 142, line 18

12 Page 149, line 4 through page 155, line 1
Page 157, lines 19 through page 158, line 11

13 Page 158, line 16 through page 160, line24
Page 165, line 25 through page 181, line 13

14 Page 184, line 13 through page 186, line 25
Page 191, line 7 through page 193, line 13

15 Page 196, line 18 through page 206, line 21
Page 214 (Completed Correction and Signature page)

16
Gordon White:

17
Page 5, line 1 through page 8, line 14

18 Page 10, line 8 through page 11, line 17
Page 12, line 6 through page 13, line 14

19 Page 13, line 22 through page 20, line 11
Page 21, line 12 through line 17

20 Page 22, line 5 through page 29, line 16
Page 30, line 11 through page 31, line 9

21 Page 31, line 22 through page 32, line 4
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1 Page 32, line 21 through page 33, line 7
Page 33, line 24 through page 34, line 3

2 Page 34, line 15 through line 25
Page 36, line 5 through line 13

3 Page 38, line 8 through line 23
Page 39, line 2 through page 40, line 3

4 Page 41, line 14 through line 20
Page 43, line 21 through page 46, line 2

5 Page 49, line 17 through line 21
Page 50, line 1 through page 51, line 12

6 Page 53, line 6 through page 61, line 22
Page 62, line 15 through page 67, line 22

7 Page 68, line 8 through line 18
Page 69, line 4 through line 8

8 Page 70, line 2 through page 75, line 20
Page 77, line 11 through page 78, line 6

9 Page 79, line 8 through page 84, line 1
Page 85, line 17 through page 86, line 4

10 Page 86, line 10 through line 19
Page 89, line 13 through line 22

11 Page 91, line 9 through page 92, line 21
Page 93, line 21 through page 95, line 11

12 Page 99, line 4 through page 101, line 20
Page 104, line 7 through page 107, line 22

13 Page 110, line 3 through line 8
Page 115, line 22 through page 116, line 4

14 Page 117, line 3 through page 120, line 1
Page 120, line 17 through line 20

15 Page 121, line 18 through page 124, line 9
Page 129, line 3 through line 25

16 Page 132, line 17 through line 21
Page 135, line 13 through page 136, line 7

17 Page 139 (correction page)

18

19

2O

21
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1 ORDER

2 The designated portions of the depositions of the named individuals in this order are

3 hereby published and made a part of the record in this case. Should a discrepancy exist between

4 the lists contained in this order and the attached copy of the marked depositions, the attached

5 marked depositions shall prevail. _-_d6 SO ORDERED this __ ay of ,2002.

7

8 POLLUTION CONTROL HEARINGS BOARD

9 _/_ _

10
KALEEN COT

11 Presiding

12

13

14

15

16

17

18

19

20

21
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DEPOSITION UPONORAL
EXAMINATION OF

John Drabek

Date: December 14, 2001

Case: Airport Communities Coalition v. State of WA, et al.

Diane Mills, CCR,RMR,CRR
Yamaguchi Obien & Mangio

Phone:(206) 622-6875
Fax: (206) 343-4110

Email:dmills@yomreporting.com

j Internet: yomreporting.com
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JOHN DRABEK; December 14, 2001

Page 1

1 POLLUTION CONTROL HEARINGS BOARD

2 FOR THE STATE OF WASHINGTON

3

4 AIRPORT COMMUNITIES COALITION,)

5 Appellant, )

6 vs. ) PCHB No. 01-160

7 STATE OF WASHINGTON, )

8 DEPARTMENT OF ECOLOGY; and )

9 THE PORT OF SEATTLE, )

i0 Respondents. )

II

12 DEPOSITION UPON ORAL EXAMINATION

13 OF (

14 JOHN DRABEK

15

16

17 i0:00 A.M.

18 DECEMBER 14, 2001

19 1325 FOURTH AVENUE, SUITE 1500

20 SEATTLE, WASHINGTON

21

22

23

24

25 DIANE MILLS, CSR# MI-LL-SD-M380N3

Diane Mills, CRR, RMR, CRR * Ya_c_ Obien & Mangio
(206) 622-6875 * dmills@yo_epo_mg.com AR 001507



JOHN DP_-_Ei,, December 14, 2001 131

1 CORRECTION & SIGNATURE PAGE

RE: AIRPORT COMMUNITIES COALITION VS. STATE OF

3 WASHINGTON, et al.

BEFORE THE POLLUTION CONTROL HEARINGS BOARD

4 DEPOSITION OF: JOHN DRABEK; DECEMBER 14, 2001

5 I, JOHN DRABEK, have read the

within transcript taken DECEMBER 14, 2001, and the same

6 is true and accurate except for any changes and/or

corrections, if any, as follows:

ORIGINALPAGE LINE CORRECTION

8 0072 12; ]3 The fact you had to ask that question demonstrates for the record th_

9 Condition is confusing. It is open to interpretation. I never made an

10 interpretation that construction stormwater monitoring is required to
be submitted under this condition. I did not interpret the condition.

11
0073 18, 19 The fact you had to ask that question demonstrates for the record the

12 question is confusing. It is open to interpretation. I never made an

13 interpretation that construction stormwater monitoring is required to

14 be submitted under this condition.

125 24 Yes. The reporting requirements are clear. Monitoring is required tc
15

be submitted every other month as opposed to the 402 which is open

16 to interpretation. If you clearly had to submit your speed on the

17 freeway every other month to the highway patrol you would be more

18 likely to comply with State of Washington speed laws. Similarly the

clear reporting requirements of the 401which are not open to19

interpretation will make it more likely for the Port to comply with

2 0 State of Washington effluent limitations.

21

22 Signed at /5/, i;._e , Washington,

23 on the (i; day of J_-__7 , 2002.

/

25 JOHN DRABEK AR 001508I
DIANE MILLS, CCR, RMR, CRR * YAMAGUCHI, OBIEN & MANGIO

520 Pike Street, Suite 1213, Seattle, WA 98101

(206) 622-6875 www. yomreport ing •com dmi 11 s@yomrepor ting. com



JOHN DRABEK; December 14, 2001

Page 2 Page 4

1 A P P E A R A N C E S I SEATTLE, WASHINGTON; DECEMBER 14, 20012 2 10:00 A.M.
3 FOR THE APPELLANT: 3 -oOo-
4 RICHARD A. POULIN 4
5 Smith & Lowney, P.L.L.C. 5 JOHN DRABEK,
6 2317 East John Street 6 sworn as a witness by the Notary Public,
7 Seattle, Washington 98112 7 testified as follows:
8 8
9 9 EXAMINATION

10 FOR THE RESPONDENT STATE OF WASHINGTON and 10
11 DEPARTMENT OF ECOLOGY: 11 BY MR. POULIN:
12 THOMAS J. YOUNG 12 Q. Hi, John, I'm Rick Poulm and rll be asking
13 Assistant Attorney General 13 you questions today on behalf of ACC. And I'm first
14 2425 Bristol Court SW 14 interested in having you state and spell your name for
15 Olympia, Washington 98504-0117 15 the record.
16 16 A. My name is John Drabek. The last name is
17 17 spelled D like in David, r-a-b-e-k.
18 FOR THE RESPONDENT PORT OF SEATTLE: 18 Q. John, have you ever had your deposition taken
19 ROGER A. PEARCE 19 before?

20 Foster Pepper & Shefelman, P.L.L.C. 20 A. No, I don't believe I have.
21 1111 Third Avenue 21 Q. Have you ever served as a witness in a trial
22 Suite 3400 22 or an administrative appeal?
23 Seattle, Washington 98101-3299 23 A. An administrative appeal, yes.
24 24 Q. Well, I want to make sure you understand the
25 25 process here. I'll be asking you questions. We're

Page 3 Page 5

1 l ND EX 1 creating a record, so we need a spoken response, a yes
2 2 or no preferably, if that's what the question asks for,
3 EXAMINATION BY: PAGE(S)
4 MR.POULIN 4 3 but a nod or a shake of your head won't suffice. I'd
5 MR.PEARCE 128 4 really like to make sure that you understand the
6 5 question, so would you please let me know if you don't
7 6 know what I'm asking?
8
9 EXHIBITS FOR IDENTIFICATION PAGE 7 A. Yes.

10 1 - Ltr, 9/21/01, Re: Water Quality Certification 86 8 Q. And if there's anything confusing or unclear
11 2 - Ltr, 8/10/01, Re: Water Quality Certification 87 9 about a question, would you tell me that?
12 3 - Ltr, 5/29/01, Re: Modification of NPDES Permit 14 10 A. Yes.
13 4 - NPDES Permit 13
14 5- WAC,Chapter173-201A 36 11 Q. Thank you. Is there any reason that you
15 6 - Annual Storrnwater Monitoring Report 57 12 wouldn't be able to give clear answers to questions
16 7 - STIA Construction Site Stormwater Monitoring 74 13 today? Are you feeling okay?

Reports, 10/16/00. 10/20/00, 11/8/00. 11/26/00
17 14 A. I'm feeling okay.

8 - e-mailcorrespondence 94 15 Q. Have you had any medications that might
18 16 affect your thought processes in the last 24 hours?

9 - Draft Meeting Notes. March 9. 2001 96 17 A. No.
19

10 - Draft Meeting Notes. March 14,2001 116 18 Q. Had any alcohol to drink?
20 19 A. No.

11 - STIA Construction Site Stormwater Monitoring 118 20 Q. And otherwise feel fine?
21 Report, 6/28/01
22 12 - STIA Construction Site Stormwater Monitoring 120 21 m. Yes.

Report,6/28/01 22 Q. Great. Could you please tell me about your
23 23 educational background.

13 - STIA Construction Site Stormwater Monitoring 121 24 A. I have a Bachelor of Science degree in
24 Report, 9/26/01
25 25 chemical engineering from the University of Washington.

2 (Pages 2 to 5)

Diane Mills, CRR, RMR, CRR * Yamaguchi Obien & Mangio
(206) 622-6875 * dmills@yomreporting.com
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JOHN DRABEK; December 14, 2001
!

Page6 Page8

1 Q. Is that your most advanced degree? 1 regional office.2 A. It is. 2 Q. And do you supervise any staff or employees?
3 Q. Have you had any additional training beyond 3 A. Yes, I do.
4 that Bachelor of Science degree? 4 Q. Who are they?
5 A. What do you mean by training? You mean -- 5 A. They are the Industrial Permit and Stormwater
6 what kind of gaining? 6 Unit.
7 Q. Have you taken any additional course work? 7 Q. Approximately how many people work in -
8 A. At a university? 8 A. Nine.
9 Q. Yes. 9 Q. Nine in each unit?

10 A. No. 10 A. No, nine in my unit. I cut you off.
11 Q. Have you participated in any certification 11 Q. So between the industrial and the stormwater,
12 programs? 12 is that nine people total or nine --
13 A. Certification programs? 13 A. Well, the name ofthe one unit that I'm the
14 Q. Right. 14 supervisor of is called the Industrial Permit and
15 A. Certification, you mean certification in 15 Stormwater Unit. So it's all one unit; that's the
16 relation to -- oh, I'm registered in the state of 16 complete name.
17 Washington as a chemical engineer. I'm a professional 17 Q. And that one unit has nine employees that you
18 engineer in the state of Washington. 18 supervise?
19 Q. And what does that involve? Is that a 19 A. Yes.
20 license? 20 Q. How long have you been at the head of that

21 A. It is a license. It's a license granted by 21 unit?
22 the Board of Licensing of the State of Washington. 22 A. Since approximately March of 2001,
23 Q. And are there requirements to maintain or 23 approximately.
24 keep a certain level of proficiency? Do you have 24 Q. And what did you do before that? Before
25 continuing educational requirements of any sort? 25 March 2001, what was your position?

Page7 Page_ 1_
1 A. No. 1 A. My position was an environmental engineer, a
2 Q. So it's a one-time testing standard? 2 facility manager.
3 A. Yes. 3 Q. Was that in the Industrial Permit and
4 Q. How long have you been with the Department of 4 Stormwater Unit?
5 Ecology? 5 A. It wasn't called that at that time. At that
6 A. Approximately 25 years. 6 time it was called the Industrial Permit Unit.
7 Q. And what was your position at the outset of 7 Q. Are you generally familiar with the
8 your employment with Ecology? 8 administrative appeal that this deposition is part of?.
9 A. What did I do at the Department of Ecology at 9 A. Not completely familiar.

10 the beginning? 10 Q. Well, do you understand that the Airport
11 Q. Yes. 11 Communities Coalition has appealed the issuance of the
12 A. I was in the air program. I performed source 12 Clean Water Act Section 401 certification that Ecology
13 tests, conducted source tests, and did air quality 13 issued?
14 analysis. 14 A. I am.
15 Q. What is your present position? 15 Q. And you understand that this deposition is
16 A. My present position is an environmental 16 part of that appeal?
17 engineer in the Water Quality Program. 17 A. Iam.
18 Q. You work out of the Northwest regional 18 Q. Have you been identified or designated as a
19 office; is that fight? 19 witness in the appeal?
20 A. I do. 20 A. No.
21 Q. And please tell me about that in terms of who 21 Q. You don't believe you have been?
22 you work with, who you report to. 22 A. A witness?
23 A. I report to Kevin Fitzpatrick, my direct 23 Q. Yes.
24 supervisor, section manager in the Department of 24 A. Well, I was required to be at the deposition.
25 Ecology for the Water Quality Program in the Northwest 25 Is that being a witness?

_k
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Page 10 Page 12

1 Q. No, I'm referring to the upcoming hearing 1 A. Ed Abbasi.
2 that is scheduled to take place in March. 2 MR. YOUNG: Can you spell that?
3 A. Oh, oh. I don't have a date to appear at the 3 A. A-b-b-a-s-i.
4 hearing. I know I had to give a deposition. 4 Q. (BY MR. POULIN) And the first name was Ed?
5 Q. Do you know whether the legal team that is 5 A. Ed, E-d.
6 representing the Department of Ecology in the appeal
7 intends to call on you to provide testimony to support
8 the decision?
9 A. I don't know they're going to call on me to the

I0 support testimony at trial, no, I don't know that. l0 Port that
11 Q. Well, let's talk about your familiarity with 11 to.
12 the operations at Sea-Tat. 12 Q.
13 As part of your work in the Industrial Permit 13 element as
14 and Stormwater Unit, do you have occasion to review 14 A. Yes.
15 operations at Sea-Tac? 15 Q. Permit
16 MR. PEARCE: Rick, I'm sorry to interrupt. 16 A. Yes.
17 By "Sea-Tac" do you mean the airport or do you mean the 17 Q. Does that enforcement?
18 City of Sea-Tac? If you could be more clear, I think 18 A. Yes.
19 it'll be more helpful for the record. 19 Q. manager, did
20 MR. POULIN: Thank you, Roger. Yeah, I do 20 you take the permit?
21 mean Sea-Tac International Airport and the Sea-Tac Port 21 A.
22 of Seattle operations. 22
23 MR. YOUNG: If you could ask him a more
24 specific question.
25 Q. (BY MR. POULIN) Do you have any oversight

Page 11 Page 13

1 role with respect to the Port of Seattle's NPDES
2 Permit, National Pollution Discharge Elimination System Q. With respect to this particular permit, are
3 Permit, under the Clean Water Act? -- well, let's introduce an exhibit, if we c,
4 A. I do. (Deposition Exhibit No. 4 was
5 Q. Could you please tell me about that aspect of 5 )
6 your job? 6 Q. • MR. POULIN) Could you look
7 A. I am responsible for - I would be the 7 at this and tell me if you're it,
8 facility manager for the NPDES, managing and 8
9 implementation. 9 A. Yes, I it.

10 Q. You are the permit manager? 10 Q. Could exhibit for the
11 A. Yes. Well, I was. Excuse me. I was. 11 record?
12 Q. When was that? 12 A. Well, it's a little It says it's
13 A. From March 2001 until October 2001. 13 the old NPDES the old NPDES pen-nit for
14 Q. Is the facility manager for the permit 14 the Port ofSeattle
15 different than the permit manager? 15 airport, it is.
16 A. No, no. 16 Q. it say th_ the old
17 Q. Same thing? 17 permit?
18 A. Yes. 18 A. On sticky right here.
19 Q. So for this seven- or eight-month period you 19 Q. see. Let me clarify.
20 were the permit manager? 20 not actually part of the
21 A. Yes. there anything on the face
22 Q. Who was the permit manager before you? ggests to you that it's not the
23 A. Kevin Fitzpatrick.
24 Q. And do you know who the permit manager is A.
25 now? current permit.
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Page 14 Page 16 ti

i

t

".L "_. • -_ -,,h.,.= ..... 1 A. In writing the final major modification, is I
A. The fact that it doesn't have the Ior 2 that what you're referring to? _ _,_

here. 3 Q. Well, the process involving both the draft
So does this appear to be of the 4 and final modification.

:that was in force prior 5 A. Kevin Fitzpatrick and Joan Marchioro.

....... _" """_,,,m*_ 6 Q. So three people; yourself, Kevin Fitzpatrick
heck our files ,#- 7 and Joan Marchioro were -7 A) is. I'd have : ._

8 files at t gy ' 8 A. - involved in the final permit language.
9 records. 9 And Ray Hellwig was also in on that a little bit too.

10 Q. I'd like second exhibit. 10 He's the regional director.
11 (Deposition was marked for 11 Q. How did the monitoring requirements in the
12 12 permit change as a result of the most recent
13 Q. 13 modification for, say, construction stormwater?
14 Exhibit 3 to be the as most 14 A. There were conditions added to specify more
15 on May 29, 15 precisely the monitoring requirements.
16 A. 16 Q. Do you know how the monitoring requirements
17 Q. stated 17 translate into the actual physical activities of
18 that on monitoring to 18 sampling storrnwater discharges?
19 the _ was in compliance. Where look 19 A. It requires them to take samples at a

Lmonitoring requirements here? 20 specified frequency, so they must physically go out and
I didn't say that would be the way 21 take a sample.

primary way. And the monitorin 22 Q. And where do those physical sampling events
are in $2. 23 take place? Does the permit specify where the Port

' What els 24 should take the sample for a given outfall or discharge

'_ • 25 point?

Page 15 Page 17_

1 _ Q. How does the rflb_toring system work? 1 A. For some of them it does. _ ""
2 A. The permit requires the Port of Seattle to _ 2 Q. Could you show me an example in Exhibit 3,
3 moniior wastewater discharges from Port of Seattle, 3 the current permit?
4 Seattle-Tacoma International Airport. 4 A. Yeah. It would be Condition $2, it's got A,
5 Q. Are there monitoring requirements that also 5 B. Both have specifically identified outfalls that
6 apply to stormwater discharges? 6 require monitoring; Page 13, 14 and 15.
7 A. Yes. 7 Q. Well, let's look at, for instance, Permit
8 Q. And how are the monitoring requirements 8 Condition S2.B.1.
9 determined when the permit is developed or written? 9 A. Okay.
10 A. The permit manager develops them or the 10 Q. On Page 14.
11 permit writer develops them. 11 A. Yes.
12 Q. Is the permit writer someone that's within 12 Q. And do you see where it states, "The
13 the Industrial Permit and Stormwater Unit? 13 Permittee shall monitor the stormwater discharges at
14 A. The permit writer for this permit was in that 14 Ouffalls 002, 005, 006, and 011"?
15 unit that was named a slightly different name prior to 15 A. Yes, Ido.
16 that name. Industrial Permit Unit is what it was 16 Q. Is there any further direction or
17 called. 17 specification of how those samples are to be taken?
18 Q. So the responsibility for writing this permit 18 A. Yes. It's at the bottom, the footnotes. It
19 was within that unit? 19 gives the methodology for -- yes, in the footnotes.
20 A. Well, writing the major modification for the 20 Q. Do you see any particular footnote that
21 permit was within that unit, yes. 21 specifies where or how?
22 Q. Were you personally involved in that process? 22 A. Yes, I do.
23 A. Yes, I was. 23 Q. Could you tell me which one?
24t Q. And who else did you work with in that 24 A. Yes. It's B, "Total Petroleum Hydrocarbons
25 process of writing the major modification? x 25 shall be measured using the Northwest Total Petroleum
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JOHN DRABEK; December 14, 2001

Page 18 Page 20

1 Hydrocarbons-Diesel method or an equivalent method 1 and I'm referring again to the four ouffalls identified
2 approved by the Department." That's B. 2 in Permit Condition S2.B. 1 on Page 14, can you tell
3 And D, "BOD monitoring at Outfall 005 shall 3 from this permit where the samples are taken?
4 occur, to the extent practicable, during a 4 A. They're taken at those four ouffalls.
5 precipitation event that coincides with a runway 5 Q. Do you know if they're samples of the
6 deicing event in those months in which a runway deicing 6 discharge itself or of the -
7 event occurs." 7 A. It's of the discharge itself.

8 Q. Now, Footnote D, that pertains to when 8 Q. Prior to any mixing?
9 sampling should occur, doesn't it? 9 A. Correct.

10 A. It does. 10 Q. And how are you sure of that?
11 Q. Which provisions govern where, specifically 11 A. Because it says you have to measure the
12 where in the facility the sample should be taken? 12 discharges at the ouffall.
13 A. That would be No. 1. It would be above the
14 table there. So each outfall is listed there, of monitoring that are submitted to the
15 Q. Now, let's take a given outfall, for example, 15 for the permittee to explain if they've done
16 Outfall 002. Where is the sample of Outfall 2 taken? 16
17 A. At Outfall 002. 17 A. What "something different"?
18 Q. Could you describe that physically? Is it a 18 Q.
19 pipe that's raised above the ground? 19 actual discharge point is not easily
20 A. No, I can't. 20 accessible so they go to the in the
21 Q. Do you know with respect to any of these four 21 stream. Would an event like that
22 identified outfalls what they're like, what they look 22 A. The monitoring reports have a at
23 like? 23 the bottom of it for explanations.
24 A. No.
25 Q. Well, an outfall is a place where the generated by the permit-tee?

Page 19 Page 21

1 discharge flows into surface waters; is that right?
2 A. It could be that. 2 Ecology and entered into a database. Are you
3 Q. what else might it be? 3 to the ones at the Port of Seattle?
4 A. There's various interpretations of defining 4 Q. Yes.
5 an outfall. That would be the traditional definition 5 A. That's what happens.
6 of an outfall. 6 Q. So when monitoring reports
7 Q. Now, let's assume a hypothetical. If you 7 under this permit, they are sent to Department of
8 have an outfall that's, say, a raised pipe that then 8 Ecology?
9 flows into a stream and the permit requires sampling of 9 A. Yes.

10 that outfalrs discharge, where does the permittee 10 Q. Is that always the
11 actually take the sample? 11 A. It's a permit
12 A. Traditionally it would come out as it leaves 12 Q. Are there of sampling that are not
13 the pipe. 13 subject to to submit monitoring
14 Q. So they would be sampling effluent 14 reports
15 discharging from the pipe? 15 A. For of the permit are you
16 A. If it was a pipe it would take it as it's 16 referring?
17 coming out of the pipe, yes. 17 Q. Are you aware of any part of the
18 Q. Is it permissible to sample the discharge in 18 permit?
19 the stream after the pipe's effluent mixes -- 19 A. I aware of any part of the permit that -
20 A. Could you repeat the question, please? 20 an exception to that
21 (Reporter read back as requested.) you mentioned of submitting monitoring
22 Q. (BY MR. POULIN) With the stream water? to the Department?
23 A. In certain situations monitoring requirements A. Correct. That was referring to the ouffalls
24 require that. that you were
25 Q. Now, with respect to these specific outfalls,

6 (Pages 18 to 21)

Diane Mills, CRR, RMR, CRR * Yamaguchi Obien & Mangio
(206) 622-6875 * dmills@yomreportmg.com AR 001 5'1 3



JOHN DRABEK; December 14, 2001

Pagei t

1 Q. By "correct," you mean yes, there are, or - Q. Don't think he has. Why do you say that?
A. There are certain requirements - monitoring A. I don't recall that - I've been talking with _'
here that don't have a requirement to _a lot about the
Q. Let's consider the monitoring and the subject

m stormwater. 5 up.
6 6 Q. you were the scratch

7 Q. you agree that 7 that,
8 for construction stated in 8 describe what one
9 Permit $2.C? 9 construction looks like?
10 A. I do. a minute. :me a 10 A. It has a
11 second. Could 11 locations and a
12 12 Q. Is it tocument?
13 A. Yes. 13 A. Detailed enough t Detailed enough? I

14 Q. (BY in the first provision 14 don't understand, mean "detailed"?
15 of this section, the '.to a monitoring 15 Q. I guess what I is, how much

16 plan. 16 effort does it
17 A. Yes, it does. 17 A. does it to review one of
18 Q. submit a 18 the plans? 1effort does I guess I
19 submitted and 19 don't much effort

20 approval, involved approval 20 does plans. I
21 process? 21 don't
22 A. I r am. 22 Q. this permit requires the the
23 Q. you at one time? 23 Port to submit a monitoring plan.
24 24 Yes, it does.

Did you ever review or approve a monitoring 25 And it states that it's submitted to the

Page25 _

relating to this permit itself?. 1
A. I have reviewed the monitoring plans 2
this. 3

). Have you 4 :would
5 you one of

6 don't recall monitoring 6 these monitoring in?
7 'this permit. 7 A. I suppose the time - I
8 Q. time under the 8 unless you
9 the Port plans for 9 wanted it wouldn't take

10 construction hem? 10 more than 30 minutes.
11 A. As Ed Abbasi. 11 Q.

12 Q. Does he de or does he have a
13 staff to review
14 A. it yet.
15 Q. Do you l any monitoring plans have 15 Q. Where does this Permit Condition $2.C which
16 _ 16 governs construction stormwater indicate whether

17 A. Yes plans ha_een submitted. 17 sampling and monitoring results need to
be submitted to

18 Q. the date of the pennitl_dification? 18 Ecology?
19 A. trecall. _. 19 A. (Witness reviewing document). Would you read

20 Q. ,w, you just stated that Ed Abbllll_kthe 20 the question back, please?
21 manager, has not yet reviewL_lhany 21 (Reporter read back as requested.)

22 monitoring plans. _ 22 A. It does not.23 No, that's not what I said. 23 Q. (BY MR. POULIN) Are the results of
24 Q. I'm sorry. 24 monitoring of construction stormwater required to be
25 A. What I said is I don't think he has. 25 submitted to Ecology under this permit?
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Page26 Page28

1 (Reporter read back as requested.) 1 A. Yes.
2 A. Portions of it, yes. Some of it. 2 Q. Why doesn't that reporting requirement also
3 Q. (BY MR. POUL1N) And which portions are 3 apply to construction stormwater discharges to
4 those? 4 Des Moines Creek?

5 A. $3.C and S3.G. 5 A. (Witness reviewing document.) The scope of
6 Q. Could you please describe how those permit 6 the modification was Walker and Gilliam Creeks and
7 conditions that you just identified operate? 7 tributaries.
8 A. Every other month the Port of Seattle must 8 Q. Well, before the modification took place
9 support monitoring results for construction stormwater 9 there were no authorized discharges to Walker and

10 discharges to Walker Creek and tributaries and Gilliam 10 Gilliam Creeks, isn't that right?
11 Creek tributaries beginning July l, 2001. 11 A. That's correct.
12 And the other one is, "In the event the 12 Q. But there were authorized discharges for
13 Permittee is unable to comply with any of the permit 13 Des Moines Creek; right?
14 terms and conditions due to any cause, the Permittee 14 A. Yes.
15 shall," and it's No. 2, "Repeat sampling and analysis 15 Q. Is there a requirement to monitor the
16 of any violation and submit the results to the 16 construction discharges to Des Moines Creek in some
17 Department within 30 days after becoming aware of the 17 other provision of the permit?
18 violation." 18 A. I'm not sure. I don't know.

19 Q. What happens if the permittee is not aware of 1_._ Q. C_A;,_,_,, _ ¢" 1 _i,-_ r,,¢_ to con_tm_tlo_
20 the violation? 20 "_cts required to have a Stormwater Pollution

21 A. Well, in the case of Walker Creek and Gilliam 21 Prev_Pl_an.
22 Creek, he has to submit it. But you're probably 22 A. _o such condition.
23 referring to G.2, evidently. 23 Q. Sorry?
24 (Witness reviewing document.) Then I 24 A. There's no suc_
25 guess -- well, if we -- well, then he would probably be .ax t3 Ple_ explain.

Page27 Page29

1 inviolationofConditionS3.G. 1 .'.. _.C_!? i'C 1:7-L,',_ .... _d.

2 Q. How so? 2 Q. I'm sorry, I misspoke. Imfrmit
3 A. He would need to report violations to us. 3 Condition $2.C. 1 onPa_
4 "In the event the Permittee is unable to comply with 4 A. Okay, right/
5 any of the permit terms and conditions due to any 5 MR. _h, 3 or 4?
6 cause, the Permittee shall." So if he is in violation 6 _ULIN: Could we go off record for just
7 and he's not aware of it, he's not complying with S3.G. 7 a_nt, please? _
8 Q. Doesn't Condition $3.G.2 give the permittee _]_ (D; .... :-- -5ft_-_ _-7-_-_L_-
9 30 days after becoming aware of the violation to repeat 9 Q. (BY MR. POULIN) In response to your

10 sampling and analysis on the violation and submit the 10 question, I am asking about the current pemait,
11 results to the Department? 11 Exhibit 3. And looking to Permit Condition $2.C. 1 on
12 A. (Witness reviewing document.) 12 Page 16, we see a reference to construction projects
13 (Reporter read back as requested.) 13 required to have a Stormwater Pollution Prevention Plan
14 A. Yes. 14 under Special Condition S13.
15 Q. (BY MR. POULIN) How would that requirement 15 Is it possible that the Stormwater Pollution
16 be triggered if the permit-tee didn't know, didn't 16 Prevention Plan, or SWPPP as they're sometimes called,
17 become aware of the violation? 17 requires monitoring and reporting of monitoring results
18 A. It wouldn't be triggered. 18 independently of the other conditions that we've looked
19 Q. It would not be triggered? 19 at?
20 A. No. 20 A. (Witness reviewing document).
21 Q. Now, you mentioned Permit Condition $3.C 21 (Reporter read back as requested.)
22 which requires that monitoring results for construction 22 A. I don't believe it does, no. I don't think
23 stormwater discharges to Walker Creek and tributaries 23 so. I may have to do a bit more reading on that, but I
24 and Gilliam Creek and tributaries to be submitted every 24 don't believe it does.
25 other month. 25 Q. (BY MR. POULIN) Is it possible that this

i
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Page30 Page32

1 NPDES permit as modified on May 29, 2001 does not 1 activities that disturb less than five acres at Sea-Tac
2 require monitoring of construction stormwater 2 Airport?
3 discharges to Des Moines Creek? 3 A. (Witness reviewing document). Yes, it does.
4 A. No, it does require. It requires a 4 I think it does.
5 monitoring plan for -- my understanding is that this 5 Q. You think it does require monitoring?
6 permit requires a monitoring plan for all construction 6 A. I think it does require it, yes.
7 stormwater discharges. My understanding of this permit 7 Q. But you haven't been able to identify it
8 is all construction stormwater discharges require a 8 specifically?
9 monitoring plan. 9 A. Yeah, in $2.C.2.

10 Q. Doesn't Condition $2.C.1 in effect say that 10 Q. Permanent Condition $2 -
11 only those construction projects required to have a 11 A.C.2.
12 SWPPP under Special Condition S13 are required to have 12 Q. - C.2 does not apply to Des Moines Creek,
13 a monitoring plan? 13 does it?
14 A. (Witness reviewing document.) That's 14 A. No, it doesn't.
15 correct. 15 Q. So no monitoring requirement imposed by

16 Q. And doesn't Permit Condition S13 say that a 16 Condition $2.C.2 would apply to any construction
17 SWPPP is required only for construction activities 17 project discharging to Des Moines Creek, would it?
18 which disturb five or more acres of total land area? 18 A. No, no.
19 A. Yeah, that's what it says. 19 Q. Is it possible, then, that the permit does
20 Q. It also says "or other minimum land area to 20 not require monitoring of construction-related
21 be determined by federal regulation"? 21 discharges to Des Moines Creek resulting from projects
22 A. Yes, that's what it says. 22 disturbing less than five acres?
23 Q. As permit manager, what did you understand 23 A. What's the question again?
24 that language to mean, "minimum land area to be 24 (Reporter read back as requested.)
25 determined by federal regulation"? 25 A. Yes.

Page31 Page33

1 A. I didn't have an interpretation. I did not 1 Q. (BY MR. POULIN) And I'd like to clarify that
2 have an interpretation. 2 the question was "permit" not "department." Can we
3 Q. Do you know whether federal regulations 3 clarify that the question pertains to the permit
4 require SWPPPs for some construction projects that 4 requirements?
5 disturb less than five acres? 5 A. Once again, please?

6 A. Significant contributors. The general 6 (Reporter read back as requested.)
7 construction permit requires -- no, wait, excuse me. 7 A. Yes.
8 Yeah, the general construction permit requires a SWPPP 8 Q. (BY MR. POULIN) If the permit does not
9 for facilities that are significant contributors even 9 require monitoring of those discharges to Des Moines
10 though they're less than five acres. That's the 10 Creek, how would the permittee or the Department know
11 general construction stormwater permit. 11 if those discharges were resulting in violations of the
12 Q. Does that permit apply to operations at 12 permit?
13 Sea-Tac Airport? 13 A. Well, without the monitoring -- if the
14 A. No. 14 permit-tee did it without being required by the permit,
15 Q. Does this permit, Exhibit 3, require any 15 then we could determine what the -- determine
16 SWPPP for construction projects that disturb less than 16 compliance that way.
17 five acres? 17 Q. Is that because Condition S3.F requires the
18 A. (Witness reviewing document). Not to my 18 permittee to include the results of monitoring when the
19 knowledge. 19 permittee monitors more frequently than required?
20 MR. POULIN: Could you repeat the question 20 A. Yes.
21 and answer, please? 21 Q. So that's if the permittee engages in
22 (Reporter read back as requested.) 22 essentially voluntary monitoring beyond the
23 Q. (BY MR. POULIN) So is it correct to say that 23 requirements of the permit?
24 the permittee is not required to monitor construction 24 A. Correct.
25 stormwater discharges resulting from construction 25 Q. But if they don't then you wouldn't know,
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Page 34 Page 36

1 isn't that fight? 1 review the permit fairly carefully.
2 A. We get a lot of complaints. Perhaps a
3 complaint basis. We would know from a complaint basis (Deposition Exhibit No. 5 was marked for
4 possibly, possibly. When we receive a complaint we identification.)
5 might know there's a - and like I said, from one of (BY MR. POULIN) Exhibit 5 is a photocop
6 our inspections, we might know that way. 6 a
7 Q. Did you order any inspections of 7 And that's the same
8 construction-related discharges in response to 8 cited in tstormwater
9 complaints? 9 ' " read pertaining t

10 A. I don't remember. I can't remember. I know 10 $2.2.b (,, that right?
11 we've received complaints of pollution discharge from I l A. $2.C.2.b. that is the
12 Sea-Tac Airport. 12 Q. $2.C.2.b the relevant
13 Q. And whose responsibility is it to follow up 13 source for water under state law that
14 on that kind of complaint? 14 you look to?
15 A. Well, one of the responsible parties that I 15 A. It's one of the r use to
16 know of would be the Department of Ecology. 16 protect
17 Q. And would that be your Industrial Permit and 17 Q. Are you these ' quality
18 Stormwater Unit or is there some other enforcement 18 standards?
19 branch? 19 A. you mean "familiar"?
20 A. There's another enforcement branch that we 20 Q. H_ worked with
21 now have. 21 they're defined?
22 Q. In your view as the former permit manager of 22 of them, not all of them.
23 this NPDES permit governing Sea-Tac Airport, does this Well, let's look at some examples that are
24 permit require compliance with water quality standards? to the dispute.
25 A. The portion that I'm familiar with, the major

Page 35 Page 37

1 modification I'm most familiar with, as you say, states
2 that "Monitoring will be reviewed for compliance with
3 WAC 173" -- I'm looking at Page 17, $2.C.2.b.
4 "Monitoring will be reviewed for compliance 4
5 with WAC 173.201A. The Department will exercise its 5 A.
6 enforcement discretion in the event of noncompliance 6 Q.
7 with these standards." 7 substances

8 Q. Now, that provision that you've cited is part 8 background
9 of Condition $2.C.2, isn't that fight? 9 states that the
10 A. That is correct. 10 chemical testing as ,liance
11 Q. So that particular provision only pertains to 11 with Subsection 1. dentifies the
12 Walker Creek and Gilliam Creek, isn't that right? 12 specific water quality
13 A. That provision only applies to Walker and 13 In your view does the
14 Gilliam Creek, that is correct. 14 kind of testing necess_ if these
15 Q. How about discharges to Des Moines Creek7 15 criteria are _ectto the
16 A. WAC 173-201A applies to Des Moines Creek. 16 permit?
17 Q. If a discharge to Des Moines Creek exceeded 17 A. Fol
18 water quality standards or resulted in exceedance of 18 Q.
19 water quality standards, would that be a violation of 19
20 this permit? 20 Page
21 A. It would be a violation of state law. 2 l

22 Q. Is there any provision of this permit itself
23 that would make that violation of state law also a

24 violation of the permit?
25 A. I'd have to look at the permit. I'd have to

10 (Pages 34 to 37)

Diane Mills, CRR, RMR, CRR * Yamaguchi Obien & Mangio

(206) 622-6875 * dmills@yomreporting.com AR 001517



JOHN DRABEK; December 14, 20ui

Page 38 Page 40 L

(1

2 sample
3 A. r'sA. Isn't there A also?
4 Condition $2 monitoring
5 NPDES permit. 5
6 Q. Yes. applies 6 A.
7 wastewater? 7 for those

8 A. Yes, sir. 8 Q. doesn't it say that
9 Q. S2.B " stormwater? 9 or total petroleum

10 A. That's right. 10 hydrocarbons?
11 Q. And $2.C is stormwater? 11 A. Yes.
12 A. Yes, sir. 12 Q. AndTSS solids?
13 Q. position in 13 A. Yes.
14 the permit toxic 14 Q. And BOD?
15 substances concern about, 15 A. Yes

16 including, and lead and zinc 16 Q. and
17 because those 17 then
18 kinds 18 A
19

read back as requested.)
Construction stormwater discharges

pollutants.
Q. (BY MR. POULIN) And for that reason we

look to the monitoring uired for
is no

Page 39 Page 41 t

1 Q. So is it correct to state that this Permit
2 Condition S2.B. 1 does not identify any effluent limits?

That's correct. 3 A. That's correct, it does not.
4 there is such 4 Q. Effluent limits are in a different part of
5 S2.B, t there? 5 the permit; right?
6 A. lead and zinc, yes. 6 A. That's correct.
7 Q. see that requirement for 7 Q. They're identified in Special Condition S1
8 stormwater _ for copper, in both 8 which is called discharge limitations?
9 S2.B.1 and 9 A. That's where the NPDES permits put effluent

10 A. S2.B.1 copper, 10 limitations usually.
I1 lead and zinc. asked about was 11 Q. Condition S1.A applies to industrial
12 $2.B.2? 12 wastewater, is that right, on Page 8?
13 Q. Correct. 13 A. It applies to treated industrial wastewater.
14 A. Also has requirements for copper, 14 Q. And S1.B, Page 9, that's another provision
15 lead and zinc, that's 15 for industrial wastewater; right?
16 Q. And athat the 16 A. That's what it looks like. The answer is -
17 requirements o .B.1 17 that's what it says, Final Effluent Limitations. Yeah,
18 ouffalls, 5, 6 and 11? 18 that would be the final effluent limitations.
19 A. outfalls that 19 Q. Is there any provision here in Condition S1
20 20 that applies to stormwater?

focus just on those four 21 A. I would have to become more familiar with the
[S2.B. 1. 22 discharge of the airport to make that - answer that

A. Okay. 23 question.
Q. Does the permit require the perrmttee to 24 Q. Would you agree that if there were an

25 effluent limitation for stormwater, a limitation on
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1 specific parameters of the effluent, that numeric 1 that's - that is grabbed. You take it, put it
2 criteria, for example, it would be stated in Permit 2 underneath the water coming out the ouffall, make sure
3 Condition SI? 3 that you follow the proper procedures. Take the sample
4 A. That's where they usually go, in Condition 4 and just put it underneath the water coming out of the
5 S1. 5 outfall. That's a grab sample. Fill up the bottle.
6 Q. Let's turn back to Exhibit 5 and the water 6 Make sure you have the right bottle and the right
7 quality criteria for those toxic substances, copper, 7 procedures.
8 lead and zinc. 8 Q. Do you have to do that more than once to get
9 Now, do you see in the first column of the 9 a 1-hour average?

10 table where it identifies the substances 10 A. No. We haven't taken it more than once to

11 alphabetically? 11 get a 1-hour -- we've applied the grab samples to the
12 A. Yes. 12 criteria.
13 Q. And do you see that copper, lead and zinc 13 Q. So in your view ifthe grab sample satisfies
14 each has a note to the table, a little sort of a 14 or meets the criteria, it's okay?
15 footnote that's there on the same line? 15 A. Exceedances will be determined -- we've
16 A. Yes. 16 determined exceedances of the criteria by grab samples.
17 Q. And it says "dd"? 17 Q. So if the grab sample exceeds the criteria,
18 A. Yes. 18 you don't need to measure again to determine the 1-hour
19 Q. Have you ever reviewed that note to the table 19 average?
20 to figure it out or see how it applies? 20 A. Correct. Well, to determine violation.
21 A. Yeah. I recognize what it's saying here. 21 Q. How about footnote "o"?
22 Actually, no, no, I haven't. I'm familiar with the 22 A. Yes.
23 first line in "dd." Cyanide, unfamiliar with that. 23 Q. Does that make any sense to you?
24 Q. Are there people within your staff at Ecology 24 A. Yeah, it does. Yes, it does. It is a -- the
25 that are considered expert in how these regulations 25 criterion is dependent on hardness, so you need to know

Page 43 Page 45

1 work? 1 the hardness in order to determine the criteria.

2 A. I don't know if there's anybody that's an 2 Q. You need to know the hardness to determine
3 expert on everything in this regulation. 3 whether--
4 Q. Who would you go to to determine what the 4 A. What the "o" is.
5 water quality criteria is for copper in fresh water? 5 Q. You can't determine what the criteria is
6 A. I would go to the regulation. 6 unless you know the hardness?
7 Q. And that's what we have here, isn't it? 7 A. Correct.
8 A. Yeah. 8 Q. Because does the criteria vary with the
9 Q. When we look at copper in the table, the 9 hardness of the water?

10 freshwater acute criteria is identified with two 10 A. Yes, it does.
11 letters, "o" and "c." Do you see that?
12 A. Yes, I do.
13 Q. And we can find those stated in the
14 regulation; right?
15 A. Yes. 15 look

16 Q. C states, "A 1-hour average concentration not 16 Q.
17 to be exceeded more than once every three years on 17 A. I monitoring
18 average"? 18 requirements.
19 A. Yes. 19 Q. And for i would
20 Q. How do you take a sample to obtain a 1-hour 20 that be S2.B_
21 average concentration? 21 A. Yq
22 A. We have determined compliance with that 22 Q. of hardness?
23 condition by grab samples.
24 Q. What's a grab sample?
25 A. A grab sample is a sample that you take
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• m lianc_ w_+h,-._,._. -i,+_;;,__,,_,,_,_,.a 1 A. I would probably talk to our Environmental
_t familiar with all thews 2 Assessment Program, our Manchester lab -- well, called _¢
3 of the perrm'lqI_m,. - _..Jr 3 the Environmental Assessment Program is the only person

4 Q. Doyou kn_thin the 4 I would talk to. I might talk to a variety of people

5 about that.
6 Q. So if you don't know how the Department
7 determines the 4-day average concentration, do you know

8 Q. Well, this specific one. This issue of 8 whether the permit requires the sampling that you need
9 applying the metals, toxic substances criteria under 9 to determine compliance with the 4-day average
10 173-201A-040, who is the go-to guy for that part of the 10 concentration?

11 permit? 11 A. I would have to look into it, make sure. I'd
12 A. Well, it would be the facility manager would 12 have to look into it. I don't know if that answers the
13 be responsible for the compliance with the permit. 13 question. Did that answer the question?
14 Q. And that would be Ed Abbasi? 14 Q. It sounds like for today you're not sure at
15 A. Right now it's Ed Abbasi. 15 present?
16 Q. Just to make sure we're reviewing this and 16 A. That's correct.

17 understanding the same way, back to the water quality 1 . " " '
18 criteria, that table in Exhibit 5 on page -- well, the 1_ for lunch. Ifs 12:04• " " '
19 tableinWgC 173-201A-040. 19 _ssed_e
20 A. Yeah, I'm there• 20 reconveneda_l_]i_
21 Q. Do you see that those two footnotes we looked !1 _"- -'_,.,
22 at, footnote "c" and footnote "o" - well, let me 22
23 strike that.

24 Would you agree that footnote "c" applies to
25 the acute freshwater criteria for copper, lead and 25

Page47 Page

1 zinc, each one of those has a "c" as part of the
2 criteria? 1:00 P.M.
3 A. Yes. --oOo--

4 Q. And "c" is that provision referring to a CONTINUING EXAMINATION
5 1-hour average concentration?
6 A. Yes. POULIN:

7 Q. And that's the one where you said that the 7 3o you recall that you're still
8 Department would use a grab sample? 8 to give truth in testimony?
9 A. Yes. We use grab samples to determine 9 A.
10 compliance with the criteria in 173-201A-040. 10 Q. reviewing the quality criteria
11 Q. Now, there's also a chronic criteria for 11 identified 173-201 the
12 freshwater; is that right? 12 provisions mbstances under
13 A. That's correct. 13 173-201A-040.

14 Q. And instead of footnote "c" and footnote "o" 14 A. Yes.
15 now there's a footnote "d"? 15 Q. On the toxic substances, are you
16 A. Yes. 16 of the permit?

17 Q. That applies to both copper, lead and zinc? 17 It's on Page t 3.
18 A. Yes. 18 A. Witness reading
19 Q. So for the chronic criteria, footnote "d" 19 Not real no.
20 says, "A 4-day average concentration not to be exceeded 20 Q. it be that the toxic
21 more than once every three years on average•" 21 state law are just as those
22 How does the Department determine a 4-day federal law?
23 average? I think many of our criteria are
24 A. I don't know. which is a federal document. It's a

25 Q. Do you know who would know?
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1 on the second column, it looks like fourth paragraph
2 And to derive 2 down. So it would be 173-201A.030, I think it's l(b)

but they were ;s 3 - it's in the second column, third paragraph down.
4 Q. I'm reading that as Section l(c)(vi). Would

5 Q. In your view of the permit system, who has 5 you agree you see that (c) is water quality criteria,
6 the primary responsibility of determining whether the 6 that's about halfway down the left-hand column?
7 permit'tee is complying with water quality standards? 7 A. Oh, yeah, I do see that (c). It's l(c) --
8 Would that be Ecology or the permittee? 8 yes, correct.
9 A. The one that's responsible for compliance 9 Q. l(c)(vi)?

10 with the permit is the permittee, yes. 10 A. Yes, sir.
11 Q. Right, the permittee is responsible for 11 Q. And there it states, "Turbidity shall not
12 compliance, but who is most responsible for determining 12 exceed 5 NTU over background turbidity when the
13 whether the permittee is in fact complying? 13 background turbidity is 50 NTU or less, or have more
14 A. That would be the Department of Ecology. 14 than a 10 percent increase in turbidity when the
15 Q. That would be the Department. So in order to 15 background turbidity is more than 50 NTU."
16 do that, the primary tools that the Department relies 16 A. Yes, that's what it says.
17 on are monitoring -- 17 Q. And is this criteria, is this like the others
18 A. - the permit. The permit and then - yeah, 18 we looked at where there's something like hardness or
19 the permit and the conditions of the permit, including 19 some other information that you need to know before you
20 the monitoring in the permit. 20 can apply this rule?
21 Q. And you also mentioned inspection? 21 A. No, there's no hardness related to this.
22 A. Inspections. We also do inspections for 22 It's a nephelometer that measures it. One way to do it
23 compliance with the permit. We also do - yeah. 23 is take a sample per the method, and then within I
24 Q. Now, if you were to conduct an inspection to 24 think it's two days or three days, you take it to a
25 determine compliance with water quality standards, 25 laboratory and you analyze it in a nephelometer.

Page51 Page53

1 let's say the same non-construction stormwater-related 1 There's also - yeah, that's what you do.
2 requirements that we reviewed earlier under Permit 2 Q. And there's no temperature variation?
3 Condition S2.B, how would you do that? 3 A. No, there's not.
4 A. During the inspection there would have to be 4 Q. No hardness?
5 a sample taken or review of their monitoring data that 5 A. And we've taken enforcement on visual
6 they have on site. And sometimes you can find out if 6 turbidity also. Not here but at a construction site.
7 there's turbidity problems by observations of the 7 Q. Has the Port ever reported to you any
8 turbidity in the discharges. The compliance method 8 violations of the water quality criteria for turbidity
9 isn't visual, but you can tell turbid discharges many 9 resulting from construction-related discharges?

10 times when you see them. So if there's a lot of turbid 10 A. I'd have to review the files. I'd have to
11 water coming out of one of these outfalls, you can see 11 review the files.
12 turbidity. That's what it is is discoloration in the 12 Q. You don't have any recollection whether they
13 water, discharge. It might appear as a plume in the 13 have or not?
14 receiving water. 14 A. There was a turbid discharge from I believe
15 Q. Turbidity is not one of the toxic substances, 15 it was the north employees parking lot a few years ago
16 is it? 16 that had turbidity violations associated with it that
17 A. No, it's not. 17 was reported to the Department of Ecology.
18 Q. Where would you find the water quality 18 Q. Can you think of any more recently? Have
19 standard or criteria that applies to turbidity? 19 there been any since the permit modification?
20 A. Up ahead there, I think it's 030. Yeah, it's 20 A. No.
21 030, the various classes of waters in the state. 21 Q. Now, we looked at the permit provisions for
22 173-201A-030. So it's listed and it's divided by 22 construction stormwater in Condition $2.C on Pages 16
23 classes of waters of the state. So you've got Class 23 and 17?
24 A.A, Class A, Class B, Class B, I think it is. And so, 24 A. Yes.
25 for example, Class AA, it's in there someplace. It's 25 Q. And I believe you said those were the
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1 provisions in the permit that you're most familiar with 1 Q. Because it's not subject to Permit Condition
2 because they were part of the recent modification? 2 $2.C.2; is that fight? V
3 A. That's correct. 3 A. That's correct.
4 Q. And this says that in addition to the 4 Q. Those are the provisions we discussed earlier
5 requirements of Special Condition S13.C. 1.c, and I'm 5 where if it's a construction project that results in
6 reading here from Condition $2.C.2.a - 6 the disturbance of less than five acres, it might not
7 A. I'm with you. 7 be subject to any reporting requirements at all?
8 Q. In addition to those requirements, "the 8 A. Well, the reporting requirements, you know,
9 Permittee shall monitor turbidity and pH in any surface 9 the non-compliance notification requirements, that's a

10 water discharge from construction sites within 24 hours I0 reporting requirement. Oh, if it's less than - okay.
11 after any storm event of greater than 0.5 inches of 11 Yeah, we've got the G that we talked about before,
12 precipitation per 24-hour period." 12 S3.G, the non-compliance notification reporting
13 Does the permit require that kind of 13 requirements. That's still there, the one that we went
14 monitoring to be reported? 14 over before.
15 A. Yes. 15 Q. And just to clarify again in terms of
16 MR. PEARCE: I'm sorry, Rick. Did you say 16 non-compliance notification, the only non-compliance
17 "recorded" or "reported"? 17 notification that you could recall today happened some
18 MR. POULIN: Thanks, Roger. 18 years ago with the employee parking lot incident?
19 Q. (BY MR. POULIN) I said "reported," and of 19 A. Yes, that I can recall, that I can recall.
20 course I meant does it require the results of that kind 20 There's been discussions about problems that cropped
21 of monitoring to be reported? 21 up, but your question refers to violations, I believe.
22 A. Yes, it does. 22 Q. Right. Notification of any non-compliance
23 Q. How and where do you find that? 23 that has been brought to your attention by the Port.
24 A. Page 19, $3.C. 24 A. I can't recall any.
25 Q. And that's that provision that requires 25 Q. Let's look at Permit Condition S2.E, that's

Page 55 Page 5_ ¢.iI

1 monitoring results to be submitted every other month? 1 on Page 17 of Exhibit 3.
2 A. Yes, sir. 2 A. Yeah.
3 Q. So if there's a storm event that exceeds this 3 Q. This pertains to an Annual Storrnwater
4 half-inch-per-24-hour period threshold identified in 4 Monitoring Summary Report. Does this annual stormwater
5 $2.C.2.a on Page 16, would that automatically be 5 report include both non-construction stormwater under
6 reported along with the regular every-other-month 6 S2.B and construction stormwater?
7 monitoring results reporting of $3.C? 7 A. No, it's just non-construction stormwater.
8 A. What was the first part of the question? 8 Q. So that annual reporting requirement for
9 Violations, you say? Or was it exceedances or what did 9 stormwater does not apply to construction-related

10 you say? 10 stormwater?
11 (Reporter read back as requested.) I 1 A. That's correct.
12 A. The answer is yes, that does require that to 12 Q. Have you during your employment with Ecology
13 be reported to the Department. 13 reviewed any Annual Stormwater Monitoring Reports
14 Q. (BY MR. POULIN) Are you aware of any kind of 14 submitted under this provision?
15 stormwater monitoring that is not required to be 15 A. Yes, I have.
16 reported to Ecology if taken by report under this 16 Q. Let's introduce a new exhibit.
17 permit? 17 (Deposition Exhibit No. 6 was marked for
18 A. Well, yeah, because this -- well, what kind 18 identification.)
19 aren't required to be reported? From construction 19 Q. (BY MR. POULIN) Exhibit 6 bears a title page
20 stormwater? 20 labeled Port of Seattle Annual Stormwater Monitoring
21 Q. Yes. 21 Report for Seattle-Tacoma International Airport for the
22 A. The monitoring that's outside of Walker Creek 22 period July 1, 2000 through June 30, 2001, and dated
23 and tributaries and Gilliam Creek and tributaries, that 23 September 2001.
24 construction stormwater isn't specifically required to 24 Have you seen this report before?
25 be submitted to the Department. 25 A. I have seen it before.
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1 Q. How would you explain the intended purpose of 1 A. Yes.2 this report? Why does Ecology require the Port of 2 Q. Before it hit the stream?
3 Seattle to submit these annual reports? 3 A. I don't understand that. That's where it
4 A. To summarize the monitoring of the previous 4 does hit the stream. I mean, it does hit the stream.

5 year. 5 The pipe does hit the stream.
6 Q. Is there a compliance review or enforcement- 6 Q. Yes. Referring to the discharge, are you
7 related aspect to this report? 7 measuring simply what is coming out of the pipe or do
8 A. I haven't conducted an enforcement action 8 you measure in the stream where the pipe flows in?
9 based on the review of this report. 9 A. No, we measure it at the pipe. So the pipe
10 Q. Was it more of an educational or management 10 is here, the stream is here. The flow of water from
11 tool, would you say? 11 the pipe is going to the stream. I take a sample
12 A. It's to inform the Department of the 12 there.
13 monitoring required under the permit -- the results of 13 Q. Even before the discharge hits the stream?
14 the monitoring under the permit for whatever purposes. 14 A. That's right, because then it's mixed. You
15 Q. Would you use this report to determine 15 wouldn't know what you're measuring.
16 compliance with water quality standards? 16 Q. Are you aware of any discussions or
17 A. I don't know what I would do. I haven't in 17 communication between Ecology and the Port where this

18 the past. 18 point was raised and considered?
19 Q. Could you use this kind of report to 19 A. Within Ecology, is that what you said?
20 determine compliance with water quality standards? 20 Q. Discussions between Ecology and the Port.
21 A. I'd have to review it in depth before I would 21 Like, say, when you read this report and see this kind
22 take such a step. My review has not been in that kind 22 of statement, would you ever inform the Port, hey, wait
23 of detail. 23 a minute, that's not the way we think you should do it?
24 Q. Let's look at Page 32 of the report. If you 24 A. They're doing it the way we want them to do
25 look to the first paragraph of text, it states in 25 it, but I didn't comment about this interpretation of

Page 59 Page 61

1 Paragraph 4.5.3, Metals, "All data reported below are 1 the state standards.
2 for total recoverable metals. It is important to note 2 Q. But your understanding is that you don't

3 that Washington State Water Quality Standards (WAC 3 measure the receiving waters unless there's an approved
4 173-201A) apply to the receiving waters, not to the 4 mixing zone?
5 discharges from a particular outfall." 5 A. Even if there was a mixing zone you still
6 Do you agree with that statement? 6 wouldn't be monitoring the receiving waters. As part
7 A. Unless a mixing zone's been granted, 7 of the mixing zone analysis you would be measuring the
8 compliance with surface water quality criteria is at 8 receiving waters, but once a mixing zone is granted by
9 the point of discharge. 9 the Department, I wouldn't set it up so you'd measure
10 Q. So when we talked about this before, we used 10 it in the receiving water. I suppose you could but I
11 the example of a hypothetical pipe -- 11 wouldn't.
12 A. Yes, we did. 12 Q. Do you know in fact with respect to a
13 Q. - that was above the stream -- 13 particular outfall, any particular outfall, where the
14 A. Yes. 14 sampling is done? How would you find that out?

15 Q. -- and discharging. 15 A. By looking at the condition that says you
16 A. Yes. 16 must monitor it at the point of discharge. You measure
17 Q. Where would you sample to determine 17 it at the outfall, the four we mentioned before. It's
18 compliance with water quality standards -- 18 at the outfall, not in the receiving water. So it says
19 A. I would take this -- unless a mixing zone -- 19 in that Condition $2, you will measure the outfall.
20 well, even if-- ifI was to determine compliance with 20 That's how I know.
21 surface water quality criteria without a mixing zone, I __ . ' .
22 would take the sample at the point of discharge for the 22 f_hose mstru_ some way to
23 metals. Turbidity is different, as you know. 23 verify? _ .
24 Q. So for the metals you would sample the 24 A.
25 discharge directly from the pipe?
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your _ m_'Q. The next sentence here on Page 32 in that
that we read says, "See

concerning the STIA
5 to the receiving streams." And if_ :to
6 3.3 on Page 10, it state., "The
7 stormwater locations." 7
8 A. Yes 8 oil, grease
9 Q. "One 9 and The standards are

10 A. Yep. 10 not
11 Q. And 1 shows the 11 Q. stormwater
12 location of the locations." 12 discharges
13 I'd like this foldout color 13 A. Well, I there when we

14 copy of Figure )age 14 in the permit. 14 went over it. I didn't required. And
15 A. All ri there. 15 for the I don't

16 Q. these 16 remember. I
17 17
18 A. toured the facility 18
19 and in fact got out of the and 19

:of them.
And the ouffalls here

like a blackish circle? 22 Q. And your understanding of the way the water
A. Yes. 23 quality criteria works for toxic substances under WAC

Q. Where can you fend this 24 173-201A-040, is it possible to determine whether the
)n of the constructi 25 non-construction stormwater discharges comply with

Page63 Page65_

1 water quality standards if there is no hardness data?
A. the 2 A. You need hardness data to determine

for review and approval, there's 3 compliance with WAC 173-201A-040 because the fresh
4 4 water standards are hardness dependent. And whether
5 Q. 9. And is that for each - 5 hardness is in the monitoring plans, I don't know, I
6 A. downstream and of discharge 6 don't know. It's not in the S2.B that we were
7 are big 7 referring to.
8 Q. and point of 8 Q. You don't see it in the permit?
9 discharge for each approved 9 A. I don't see it in S2.B.

10 cc 10 Q. If it's not in the monitoring plan, is there
11 A. Well, I think 11 anywhere else that that requirement might exist?
12 so. The ones I They should. I'd like 12 A. I'd have to look at the pemait. I'd have to
13 to see it. I'd I haven't seen 13 look - if I was writing the permit it would be in
14 them all, I _what I'm 14 S2.B. But I didn't write that portion of the permit.
15 Q. discharges 15 I don't know. Probably not, probably not.
16 into Des Creek? 16 Q. We were looking at the requirement for the
17 A. not sure. I don't know. 17 annual report under S2.E. Do you know if the annual
18 files. 18 report, Annual Stormwater Monitoring Report, requires

whether 19 reporting of hardness data?
projects in 20 A. I don't recall seeing it. I don't know. I

Gilliam Creek basins require monitoring 21 haven't reviewed that annual report that carefully.
data? 22 "This hardness value is the median of seven instream

A. No, I don't believe they - did you say for 23 standards collected in Miller and Des Moines Creek."
24 the - 24 I'm looking at Page 20 of the annual report. Looks

25 like they've got hardness data there, on Page 20 of the
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1 annual report. I'm looking at (f) down at the 1 Table 4 Stormwater Quality Comparators, there's a
2 footnote. 2 reference here to this Ecology spreadsheet, the
3 Q. This is the Table 4 Stormwater Quality 3 TSDCALCS.XLW. Do you have any idea what that is?
4 Comparators? 4 A. Yeah, that's the TSDCALC. I think that has
5 A. Yes. "Washington state acute standards 5 an equation in it that aids that big long equation, I
6 expressed as total recoverable, calculated at 56 6 think it was - you were referring in previous
7 milligrams per liter hardness using generic translators 7 questioning to the letter that had a big equation, M, I
8 in Ecology's TSDCALC8.XLW spreadsheet. This hardness 8 think it was. Well, it's a formula that you plug in
9 value is the median of seven instream samples collected 9 the hardness and you get the criteria. It's in that
I0 in Miller and Des Moines Creeks in 1999." 10 TSDCALC8.
11 So that is hardness data submitted in the 11 Q. And that's a workbook of some sort7
12 annual report. 12 A. It's a spreadsheet, Department of Ecology
13 Q. But that's not hardness data from this year 13 spreadsheet that would have that equation in an Excel
14 or from the year that the report covers, is it? 14 file, and then you plug in the hardness and you get the
15 A. No, it's - that's correct. 15 copper receiving water acute standard or whatever.
16 Q. Do you think that kind of hardness data is 16 Q. So then is it your understanding that using
17 sufficient to determine compliance with water quality 17 this spreadsheet means you don't need specific hardness
18 standards? Are you comfortable taking a median, an 18 data?
19 average of seven samples conducted in one year? 19 A. No, you need specific hardness data, but you
20 A. I would - I believe the guidance is somewhat 20 need to plug it in - you could do it by hand or you
21 around that to determine background concentrations of 21 could plug it into the equation that's already
22 hardness in receiving waters, something around seven, 22 developed for you. So you plug the hardness into that
23 maybe ten samples. Or maybe four. I'd have to check. 23 equation and you end up with the "o," you know, the "o"
24 It's four to ten is the way the Department determines 24 that's in the 173-201A-040, the "o." That's how you
25 hardness in receiving waters, four to ten samples, 25 get "o". And you could try do it by hand or you can do

Page67 Page69

1 four to ten. I'd have to look at the guidances a 1 TSDCALC and it does it for you. But you've got to have
2 little bit more, receiving water monitoring. I think 2 hardness for it.
3 it's four to ten. 3 Q. Do you need that from the same time, the same
4 Q. Does that need to be contemporaneous with a 4 date that you take the sample?
5 particular sample or it's just they do one average and 5 A. I am taking Department action on exceedances
6 now they know what the typical hardness in the creek is 6 of the copper limit based -- I'm taking Department
7 and that's good for - 7 actions based on past hardness data for certain
8 A. Yeah, that is the way they would determine a 8 facilities without having it contemporaneous, at the
9 mixing zone, in compliance using a mixing zone 9 same time. And I think it's -- if I knew - if I could

10 analysis, is they would take background samples of the 10 read this -- I think you take - I think it's the lower
11 metals and hardness. And I'd have to refresh myself on 11 10percentile.
12 the exact number. But then that would be - then that 12 I would have to review the -- there's a

13 mixing zone established would then be established for 13 method of using that hardness to determine maximum
14 after that period. I'm referring you to a way that we 14 concentrations to receiving water and maximum impacts
15 establish mixing zones. 15 to receiving water. And I think you take a certain
16 Q. Are you aware of any mixing zones that 16 percentile of the range of hardness in order to
17 pertain to any of these outfalls? 17 determine compliance. And I've taken actions based on
18 A. No. 18 that without it - actions. I've taken -- yes, I've
19 Q. Are there any mixing zones at all approved or 19 taken actions based on the fact that it's past hardness
20 authorized by this permit? 20 data without it being contemporaneously taken. I've
21 A. No, there's not. 21 done it a number of times.
22 Q. No mixing zones at all? 22 Q. And what kind of action is that?
23 A. Not to my knowledge. Not that I can recall. 23 A. I've issued - I've required -- I've told
24 I'm not familiar with any. 24 every boatyard - I've mentioned to the Northwest
25 Q. Now, when you read this footnote (f) from the 25 Marine Trade Association that the copper limits that
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(1 they're measuring m their discharges exceed the water 1 Is that either/or, and/or?
2 quality standards based on a hardness of 50, and that's 2 A. That's a good question. (Witness reading
3 for 81 boatyards m my region, 130 statewide, I put 3 document). I'm not sure, I'm not sure. S2.B. Well,
4 that in a fax sheet, without it being measured 4 when it says "or," that generally means either one.
5 simultaneously with copper. So I'm telling the 5 You have to do S2.B or S3.B. That's my literal
6 boatyards, you are exceeding state water quality 6 interpretation of that requirement.
7 standards because we're within assumption of 50 or with 7 Q. So whether the sampling was conducted under
8 a 50, you're over the standard. 8 one or the other, essentially both need to be reported?
9 Q. Does exceeding the water quality standards on 9 Does it mean either/or so that it could read stormwater
10 that basis constitute a violation of the permit? 10 monitoring conducted pursuant to either Special
11 A. I'd have to look at it, I'd have to look at 11 Condition S2.B or S3.E?
12 it. I haven't used TSDCALC to determine the 12 A. (Witness reading document). Well, I think it
13 comparison, to make the comparison. 13 would mean either/or. Both.

14 Q. Well, then let's consider this Permit
15 Condition S3.E, which is the second of those two,

16 16 addresses Recording of Results. And it says, "For each
17 A. 17 measurement or sample taken, the Permittee shall record
18 Q. That's 18 the following information," including Part (6), "the
19 A. Oh, yes. 19 results of all analyses."
20 Q. Why 20 And that S3.E includes all the kinds of
21 A. I'mnot : 21 sampling, doesn't it, construction and regular
22 Sea-Tac 22 stormwater and industrial wastewater?
23 area or 23 A. Well, yeah, I think it would. I think that's

24 the kind of data that requires. So for - yeah. Yes.
25 Q. So would you agree that if Permit Condition

_/

Page71 Page73_ m,"
1 S2.E pertaining to the Annual Stormwater Monitoring
2 Summary Report, if that is read to mean either/or,
3 meaning the results of monitoring conducted either

4 4 under Condition S2.B or S3.E should be reported, then
5 Q. 5 the annual report should include construction
6 requested? 6 stormwater discharges?
7 A. I didn't rec what my 7 A. S3.E has to do with recording -- well, I
8 previous permit 8 don't see in there where it has anything to say about
9 Q. Do is relevant to 9 reporting.

l0 quality 10 Q. Well, S3.E by itself just says "the Permittee
11 shall record."
12 A. Yes.

13 Q. Doesn't S2.E require a report summarizing the
14 results?

15 Q. Now, I'm curious. If I understood right, you 15 A. Isee.
16 said that the Annual Stormwater Monitoring Report does 16 Q. A report summarizing the results recorded
17 not include construction stormwater; is that right? 17 under those other sections?
18 A. Yeah, that's what I said. 18 A. Yeah, you could look at it - I guess the
19 Q. Well, just looking at S2.E, Page 17, it says 19 answer to your question is - yeah. The answer is yes.
20 in paraphrase, the Permittee shall submit a report 20 Q. But evidently that construction, the results
21 summarizing the results of stormwater monitoring 21 of- scratch that.
22 conducted pursuant to S2.B or S3.E. 22 Evidently there is no report of any summary
23 A. Yeah. 23 of construction-related storrnwater sampling?
24 Q. Now, the first, that word "or," does that 24 A. That is correct.
25 mean the permittee gets to pick which one it wants? 25 Q. Let's look at a new exhibit.

It
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Page 74 Page 76

1 Q. And can we make that comparison here for that
2 first site, the Logistics Site Development site?

3 Q. (BY MR. POULIN) Would you please describe 3 A. Yes. Yeah, for the Tyee pond. Well, I'm
4 the documents included here in Exhibit 7. 4 not - I would have to take a look at the monitoring
5 A. This is the construction site stormwater 5 plan, I think, just to make sure what these numbers

6 monitoring for -- from the Sea-Tac Airport. 6 represent, the outfall location, the upstream,
7 Q. Do you know whether you've seen these 7 downstream. Compare these numbers to what the big dots
8 particular documents before? 8 are on the monitoring plan and make a call that way,
9 A. Don't recall seeing them before. 9 make a decision that way. That's what I would do.
10 Q. Have you seen documents like these? Is this 10 Q. What would you be looking for in the
11 format of reporting familiar to you? 11 monitoring plan to add to the information?
12 A. (Witness reviewing document). Am I familiar 12 A. The map. You've got Tyee pond south end,
13 with the format. What this is is the results of the 13 Tyee pond outfall to Des Moines Creek. So what I would
14 turbidity and results ofpH monitoring. 14 look at is the Tyee outfall to Des Moines Creek, is
15 Q. And how do you know that? 15 that reflected in the monitoring plan as the downstream
16 A. Well, it's got headings Turbidity and pH on 16 sampling location, and is the upstream location the
17 it, and Time. 17 Tyee pond south end. I'd want to make sure that that's
18 Q. So this appears to report the results of 18 in line with what the monitoring plan says. And if it
19 sampling -- 19 truly is upstream and downstream to the point of
20 A. Yes. 20 discharge per the monitoring plan, then I could make a

21 Q. -- for those two parameters, turbidity and 21 call.
22 pH? 22 Q. And here, if there was nothing in the
23 A. Yes, it does. 23 monitoring plan to change your understanding of this
24 Q. And in the first column on the left, it 24 information, what would the call be? How do you make
25 identifies the site where the sample took place? 25 the call?

Page 75 Page
77

1 A. Yes. 1 A. I would make the call by subtracting the
2 Q. Here in the first page which has a date of 2 downstream from the upstream. If the downstream is
3 October 16, 2000 -- 3 more than 5 over background of the upstream
4 A. Yes, I see that. 4 concentration, and that's the Class AA waters in the
5 Q. -- under the first site, Logistics Site 5 state standard that we're referring to here, then that
6 Development, describes "unnamed catch basin d/s of 6 would be a direct comparison to the standard. So if
7 treatment facility." Do you what that means? 7 it's more than 5 over background, then it would be a
8 A. No. 8 violation of the state criteria for turbidity.

9 Q. And then below that on the left there's one 9 Q. So this is the turbidity criteria that we
10 line that says "u/s" and another again that says "d/s." 10 found in 173-201A-030(1)(c)(vi) back on Exhibit 5, Page
11 Is that upstream, downstream? 11 477?
12 A. That's what it appears to be, yes. 12 A. That was that (vi) that we were referring to?
13 Q. Would it make sense, if this is in fact 13 Q. Yes.
14 monitoring of stormwater at a construction site, that 14 A. If in fact the receiving waters were Class A.A
15 they would take samples both upstream and downstream? 15 waters of the state, yes. I think Class A are the
16 A. It would make sense for them to take -- yes. 16 same, though. I think it's 5 over background of Class
17 Q. Is that because you want to make sure that 17 A also, which is what the receiving waters for the Port
18 the conditions -- 18 is. So it's the turbidity standard in WAC

19 A. It's for direct comparison of the turbidity 19 173-201A-030(1)(c)(vi), if the receiving waters are
20 standard. 20 class double A.

21 Q. And how does that work? 21 Q. And if it's class single A, then you look to
22 A. Well, it's the 5 over background standard. 22 (2)(c)(vi); is that right?

23 You take the background and then the downstream and you 23 A. Yes, yes.
24 subtract the two to see if it's 5 over background. 24 Q. And as you've just pointed out, that's the
25 What we want is a turbidity comparison, and pH. 25 same standard, it's 5 NTU --
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Page78 Page80

1 A. That's correct. 1 accuracy of the instrument too. That last answer I

2 Q. - over background? 2 might qualify. I'd have to take a look at the accuracy
3 A. That's correct. 3 of the analytical method. I mean, is it close enough

4 Q. And here, if you subtract upstream from the 4 to make a compliance call on that.
5 downstream- 5 Q. Page 1, the difference was only 5.2?
6 A. The downstream from the upstream. You 6 A. That's fight.
7 subtract downstream from the upstrean'L 7 Q. So it's maybe questionable?
8 Q. Well - 8 A. I'd have to look at the analytical -- it may
9 A. It's 5 over background. So the upstream is 9 be questionable because the - I'd have to look at the

10 the background. So you subtract the downstream from 10 PQL, practical quantitation limit, et cetera, about
11 the upstream. 11 that.
12 Q. Well, aren't we looking to see if the 12 Q. How about the results here on Page 2?
13 construction site is adding more than 5 NTU to the 13 A. I wouldn't have to look at that. I'd have to
14 upstream, to the background? 14 look at the monitoring plan again, like I said, to make
15 A. Yes, weare. Yes. 15 sure that these are the right locations. Butifthis
16 Q. So wouldn't we expect some downstream to be 16 is the right location, yeah, that's over the turbidity
17 larger than some upstream? 17 criteria, yes.
18 A. Yes. Perhaps I misunderstood you. 18 Q. That's a difference of 176.2 minus 50.6?
19 Q. The question is, is that some downstream more 19 A. Yeah.
20 than 5 above the upstream? 20 Q. That's over 125 NTU or higher, isn't it?
21 A. That is the way I would determine compliance 21 A. Yes, sir. Yes, it is.
22 with the turbidity standard, yes, it is. 22 Q. Looks like a violation, doesn't it?
23 Q. And that would involve subtracting upstream 23 A. It looks like a violation, yes, it does.
24 from the downstream, wouldn't it? 24 Q. And this took place on October 20, 2000?
25 A. That's fight, that's fight. 25 A. Yes.

Page 79 Page 81 i

1 Q. And here, if we subtract the upstream 1 Q. Is this the kind of monitoring result that
2 turbidity sample of 13.2 from the downstream sample of 2 should have been reported on that every-other-month
3 18.4, that's more than 5, isn't it? 3 report?
4 A. Yes, it is. Yes, it is. 4 A. No, because that isn't part of the permit
5 Q. Let's look at the second page of this Exhibit 5 that was in existence at the time of October 20, 2000.
6 7. Here we see another upstream and downstream pair of 6 Q. What do you mean?
7 samples for a site that's identified as the Air Traffic 7 A. The every-other-month requirement wasn't in
8 Control Tower on October 20, 2000. Do you see that at 8 the permit on October -- that was in the major
9 the bottom of the second column, or rather, I guess the 9 modification. The every-other-month reporting is in
10 third column, the Turbidity column? 10 the major modification, not in the permit effective
11 A. Air Traffic Control Tower, yes, I do, I see 11 10/20/00.
12 that. 12 Q. Would this be the kind of monitoring result

13 Q. What do you see as the upstream monitoring 13 that the Port would have to report under the
14 result for that site? 14 non-compliance notification section --
15 A. 50.6 nephelometric turbidity units. 15 A. Yes.
16 Q. And what is the downstream? 16 Q -- of S3.G?
17 A. 176.2. 17 A. Well, yeah. That's the non-compliance -
18 Q. And this is an instance where we have to look 18 S3.G, that's correct.
19 at that second half of the turbidity standard, don't 19 Q. And Permit Condition S3.G requires more than
20 we, because we're looking at a background that's higher 20 just reporting, doesn't it?
21 than50NTU? 21 A. Yes.

22 A. Yes, that's fight. Practically the same. 22 Q. It says "the Permittee shall," in Subsection
23 Q. Right. And since we're looking at 10 percent 23 1, "Immediately take action to stop, contain, and
24 of 50.6, it's basically 5.06? 24 cleanup unauthorized discharges or otherwise stop the
25 A. You've got to take into consideration the 25 violation, and correct the problem."
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Page 82 Page 84

1 A. Yeah. Maybe -- I don't know. I'm not an
2 attorney, but it says "terms and conditions" of this - Page 3, would you agree that this looks like
3 I would want it reported to me, this violation reported _ling for the same three sites that's
4 to me, which I think your question is - later on November 8, 2000?
5 Q. Did you say you would or you would not? 5 that again?
6 A. I would want this violation of surface water 6

7 quality criteria reported to me. Your question had to 7 A. t look like the same as I 3 to me.
8 do with permit terms and conditions. And we talked 8 I see Dobbs Pump
9 about that in the previous questioning about whether 9 Station, and Pa

10 the criteria are part of the permit terms and 10 South Terminal wrong Page 3?
11 conditions. 11 Q. (BY MR. sorry. We between us

12 I want it reported to me. I want to know 12 have our last two pages Unfortunately, these
13 where they violated, as an engineering manager, without 13 pages aren't have a page there
14 the legalese of, is it part of the permit or not part 14 that has the date 11/ eft?
15 of the permit. It's state law. I want it reported. I 15 A. Yeah, I do the answer is
16 want they violated. 16 yes. There's 11/ the same -

17 _ is yes.
18 Q. And for, the

19 Q. the center there' rows 19 October 2_ including the South'
20 of information Expansion 20 Expansi ect North Ductbank as Pa
21 Project. Do you 21 2000 sample as Page 4, that think
22 A. Yes, I do.
23 Q. says? the Okay, I'm with you.
24 final _age is also South Terminal Q. Here the monitoring shows a

Page 83 Page 85

North Ductbank. I'm there.

Q. And cutting to the chase, this appears to be
instance where the 4 was

ing results are well over both 5 and 1_ 5 notified,
6 the 6 A. There's r was
7 A. 7 notified on that line.

8 Q. 8 Q. Do you see
9 A. I a 9 anywhere on this

10 Q. 61.6 ,1.5? 10 A. No.
11 A. I agree, violation of the 11 Q. This P_ top
12 5 the state water 12 after the and

13 quality standards for 13 S. ,,are?
14 Q. If we zolurnn on the right 14 A.
15 under Comment ' if downstream minus

16 upstream is 5 KL. Do you have
17 any idea is?
18 A. I c I don't know who 18 Q. If we look here to the third site identified,
19 Q. on the isee now 19 the Air Traffic Control Tower, how would you describe
20 there' in the 20 that turbidity result?
21 the , it says if downstream 21 A. It appears to be a violation of the 5 over

5 NTU, notify KL and DJ? 22 background turbidity standard for Class AA and Class A
A. No, I don't know who they are. Those 23 waters of the state.

the initials of me, Ed Abbasi or Kevin Fitzpatrick. 24 Q. And that's for the downstream sample result
25 of 45.0 and upstream of36.0?
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1 A. Yep. 1 quality certification was revised after its issuance?
2 Q. And then there's a comment over on this one 2 A. Not really, t
3 that says, "No access to site so sample taken at 3 Q. Tell me what role you played in the water
4 SDE4-930"? 4 quality certification decision.
5 A. Yeah, I see that. 5 A. I aided the stormwater protection measures in
6 Q. Does that make any sense to you? 6 the 401 certification, the monitoring that we had
7 A. I'dhave to look at the momtormg plan. 7 talked about - the monitoring through the - the
8 Q. And again, what information would you look 8 monitoring requirements to protect the surface water
9 for on the monitoring plan? 9 quality.

10 A. To see the location of this SDE4-930, if you 10 Q. Did those monitoring requirements cover both
11 could deduce where it was taken from in relation to the 11 construction-related and non-construction-related
12 SDE4-948 sample. See if it was representative of 12 discharges?
13 background conditions. 13 A. I'dhave to look at it. I'dhave to make a

14 more thorough review of this. I didn't really author
to 15 this. I'dhave to do a pretty - that would certainly

16 cover the construction-related activities, that I know.

17 Q. But you're not certain without fitrtlJerreview

Q. Let's introduce Exhibit 1. 18 whether it covers non-construction?
19 (Deposition Exhibit No. 1 was marked for 19 A. Correct.
20 identification.) 20 Q. How would you describe your level of
21 Q. (BY MR. POULIN) Could you describe that, 21 involvement with the agency decision-making process
22 please. 22 that resulted in this certification order?
23 A. This is the Water Quality Certification for 23 A. I helped develop the provisions in the
24 the Construction of Third Runway and related projects 24 permit - or in the Order, in the certification, to
25 at the Seattle-Tacoma International Airport, et cetera, 25 protect surface water quality.

Page87 Page89_

1 et cetera. 1 Q. Do you have a sense of what part or portion

2 Q. And this exhibit bears a date of September 2 of the whole decision that aspect of it is? Is it a
3 21, 2001, on the cover page? 3 major part, tiny part?
4 A. Yes. 4 A. No. I think it's important. It's an
5 Q. Does that indicate that this is the revised 5 important part. It's an important part.
6 water quality certification? 6 Q. Were the provisions and conditions that you
7 A. I don't know. I don't know. 7 worked on intended to assure that the discharges

8 Q. You don't know? 8 resulting from the covered work would comply with water
9 A. Don't know. 9 quality standards?

10 Q. Well, let's introduce Exhibit 2. 10 A. Yes. Yeah, from that portion of the permit
11 (Deposition Exhibit No. 2 was marked for 11 that it applies to.
12 identification.) 12 Q. Could you please describe the relationship
13 Q. (BY MR. POULIN) Could you please describe 13 between the water quality protective conditions you
14 Exhibit 2? 14 worked on in this certification and the things we've
15 A. It's titled Water Quality Certification for 15 been looking at earlier today in the 402 permit?
16 U.S. Army Corps of Engineers Public Notice 16 A. Yeah. We tried to make them pretty
17 1996-4-02325, et cetera, et cetera. 17 consistent.
18 Q. And this one bears the date ofAugust l0, 18 Q. You tried to make the conditions in this
19 2001? 19 certification consistent with -
20 A. Yeah, it does. 20 A. - the conditions in the 402 generally, at
21 Q. Would you agree that Exhibit 2 was the first 21 least not to be inconsistent.
22 of two water quality certifications issued this year? 22 Q. So do these impose essentially the same
23 A. I do not know. I'm not that familiar with 23 conditions or do they impose additional conditions?
24 the 401 certification orders that were issued. 24 A. You would have to do a side by side

25 Q. Are you aware that the August 10 water 25 comparison between the two documents, but the idea was

I
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Page90 Page92

1 tOhave consistent conditions between the two 1 A. He came on board in October.
2 documents. 2 Q. Where would you place him on that curve?

3 Q. Did you do that kind of side by side 3 A. I don't know. He's becoming more familiar
4 comparison at the time these were drafted? 4 with the certification as he works in his job as the
5 A. I didn't, no. No, I did not. 5 facility manager for the NPDES permit.
6 Q. Do you know if anyone in Ecology did?
7 A. I don't know.

8 Q. Well, who else did you work with?
9 A. Ann Kenny.

10 Q. And is she a part of your staff?. 10
11 A. No, she was the lead on the 401 certification 11 Q.
12 in another program within Ecology. 12 start that
13 Q. Did she ask you to help her on this 13 Do
14 particular part of the 401? 14 incorporate the
15 A. Yes, she did. 15 water qualit 3
16 Q. And were you directed to give her that 16 A. We'll certainb
17 assistance by your supervisor? 17 going to look hard
18 A. Yes. 18
19 Q. You said earlier that you were the facility 19 the 402
20 and permit manager for Sea-Tac Airport up until 20
21 October? 21 Q.
22 A. Yes. 22 that
23 Q. And that was after both these certification
24 decisions came out; is that right?
25 A. Yes. Yeah, up until October - yes, up until

Page91 Page93
1 October.

2 Q. Are you aware that the Port's current permit compliance to assure compliance with
3 is set to expire on June 30, 2002? criteria whether they are specified in the
4 A. I am. 4 or not?

5 Q. And do you recall that the Port is required 5 A. me rephrase the question back to and
6 to submit a new permit application 180 days before that 6 see if I what you're asking
7 expiration date? 7 permit be -- the 401 is
8 A. Yes, I am. 8 Q. Yes.
9 Q. And that that's coming up here within just a 9 A. So it's to be

10 couple weeks, isn't it? 10 conformance It
11 A. You bet, yes, sir. 11 was quite a long It was a
12 Q. Will you be involved in the review of that 12 mouthful.
13 permit application? 13 MR. POULIN: r having the
14 A. Maybe. Ed Abassi is the lead. Imaybe 14 question reread.
15 involved a little bit as supervisor, sure. 15 (Reporter
16 Q. Ed Abassi is on your staff?. 16 A. I Sorry,
17 A. Yeah, Ed Abassi is the current facility 17 you've got to
18 manager for the Sea-Tac permit, and he's the lead. And 18 Q. POULIN) I'm
19 as the supervisor - yeah, I'm probably going to be 19 presently
20 involved. How much, we'll see. 20 A. 401?

21 Q. How would you describe Ed Abassi's 21 Does the 401 go beyond
22 familiarity with the conditions and requirements of the
23 water quality certification? A. It's not a permit, it's an Order. It has
24 A. He's on a learning curve. :onditions in it to protect water quality. That's what
25 Q. And where would you put --
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1 Q. -- of operations at Sea-Tac, or does it also
bit. 2 cover the - I

Well, I'm trying to explore the relationship 3 A. I believe it covers construction stormwater
4 the permit and the water c 4 outfalls.
5 PEARCE: What permit are you 5 Q. Does it cover construction discharges to all
6 about? 6 of the creek systems?
7 MR. Sorry? 7 A. Construction stormwater ouffalls to the creek
8 MR. What referring 8 systems.
9 to? 9 Q. Is that a yes?

10 MR. The permit at 10 A. What was the question?
11 Sea-Tac, yes. 11 (Reporter read back as requested.)
12 MR. for clarifying that. 12 Q. (BY MR. POULIN) Meaning we looked at how the
13 (Recess taken.) 13 recent NPDES permit modification only applies new
14 was marked for 14 conditions to Walker and Gilliam Creeks.
15 identificati, 15 A. Yes, sir.

16 Q. (BY describe Exhibit 16 Q. But the original permit applies somewhat
17 8, please. 17 different conditions to Des Moines Creek. How does the
18 A. like an e-mail I sent 18 401 work? Does that apply the same conditions to all
19 on Au 2001, a question about ' and the 19 three creeks? Does it in a sense retrofit?
20 of the NPDES permit. 20 A. I think it does. I believe it does. Without

And this e-mail includes a _age 21 a thorough reading here at the moment, I believe it

Kenny to numerous peol: is 22 goes beyond the Walker and Gilliam Creek and
23 tributaries for construction stormwater outfalls.

A. Yes. 24 Q. Let's introduce a new exhibit.
25 (Deposition Exhibit No. 9 was marked for

Page95

(BY MR. POULIN) Before we move on to !
3 9, again at Exhibit 8. Your addition

4 4 at the top where you wrote, P.48
5 old 5 required implementation in
6 here 6 permits. The determination
7 401 7 at permit issuance, going to integrate
8 mod. 8 these determinations?"
9 A. 9 What answer that question?

10 question. 10 A. I don't
11 Q. I'd like you to 11 remember. 401 going to these
12 significance of that 12 I don't know ifl got an
13 A. The 401 13 I don't I don't remember the
14 402and401 h water t4 don l was maybe -- I don't

15 quality. I got. I was trying to learn about the 401
16 Q. and I get it in writing, I try to learn by
17 ?

18 Q. Has involvement in 401 certifications not
19 been part of your work with Ecology?
20 A. Not at all. Not a bit.
21 Q. Is this the first one you've had any part in?

22 A. Yes.
23 Q. Does the 401apply only to the new 23 Q. Andagain, your part is focusing on surface
24 elements-- 24 water?

25 A. I don't believe so, no. _ 25 A. Stormwater, surface water.
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1 Q. How did you become involved in this 401 for 1
2 the first time? 2 something you were involved on?
3 A. Like I said, Kevin assigned it to me and 3 Let me read it. (Witness reading
4 then - because I was involved in the 402 permit, I 4 No, on that.
5 think we wanted to make sure that the 402 and the 401 5 Q. starts on Page 5, it's
6 were consistent. And so I got involved that way, to 6 _,Requirements. Did
7 make sure they're consistent and to aid Ann in 7 A. No
8 developing the condition that would be protective of 8 Q. the beginning of: D for
9 surface water quality, which is an important part of 9 Wetland,

10 the 401. l0 A. No, no, I

11 Q. Looking at Exhibit 1, the 401 certification, 11 Q. So when you
12 which part is that? Which part did you work on? 12 you're really referring to or at least
13 A. The conditions for Construction Stormwater 13 not all of surface water issues?

14 Limitations Requirements and Monitoring Requirements is 14 A. Yeah, correct would be considered
15 one of the parts I worked on, Condition K. 15 surface No.
16 Q. Is there a page number on that? 16 Page 6, except time that
17 A. Yeah, Page 28. 17 wetlands are waters ofth, clearly

18 been to be criteria

19 applies tc of the state.
20 B, 20 Q. of course stream and "
21 21 that's or surface waters, but you didn't
22 were involved in?

23 A. t. What page are you on there?
24 Q. That's also part of Section D as in dog that

Page 99 Page 10!

A. Yep.
Did you work on Section A, the Water ( 3 this Borrow Site stuff, Pages 11

4 , starting onPage 2? 4 and
5 A. I didn't - did I work on? It 5 A. et me look at 12. (Witness
6 like I would want. Did I it? 6 document). "Excess water from overflow
7 I I'm looking at A. i 7 ' from "The
8 something lave discussed at one time. 8 Port shall ,"
9 Did I work on it permit? not -- I 9 no. "The wetland inspected
10 didn't write that. 10 and maintained at a twice a year,"
11 That looks like. visual sheen I 1 no.

12 here from oil and greas, something I talked 12 Q. And you're
13 with Ann about. 3. Did I write that? 13 A. I'm reading the of each of the
14 She may have She may have 14 conditions on Page see if I on that
15 taken the me we weren't sitting 15 language, and the is no.
16 side by side this. But that I think I 16 Increased Area, no.
17 gave her. (f) on Page 3. 17 standards Stream
18 Q. Kenny was 18 Mitigation of all
19 A. that's correct. 19 wetlands "The Port shall prepare
20 in charge of the actual lan 20 annual reports to the Federal

21 "no. So I'm up to Page 14, and the
Section B is Permit

Page 3 at the very bottom. Did you work Okay, so that brings us to the end of Part D.
A. No, I didn't, next Section, E, Conditions for Acceptance of
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1 " "

A. No, not the language specifically, no. No, 2 Q. And you said there wasn't anyone who did

t was not part of my involvement in the 401. 3
Did you work on some part of that 4 fight.

5 :? 5 Q.
6 A. 6 A. about it.

7 Q. Is so far 7 Q. dam
8 at was Ann or were there other 8 A. No.
9 A. Chung some for the 9 Q. Upland

10 clean fill criteria. 10 Construct1
11 Q. ChungYee? 11 A. rm looking at the t line of every one of
12 A. Yes. 12 these. Yeah, 4, maybe some input on
13 Q. AndI've ElizabethLeavitt. 13 4. Yeah, 4. That's
14 Doyouknow whatshe-- 14 for New Ouffalls: new orcharmel,
15 A. She was an the Port of 15 pond, trap,
16 Seattle - or, kind of 16 _itefor treatment
17 at I 17 shall be desi constructed, and to
18 think she's I'm not sure. 18 contain treatment for the' for the
19 Q. was she 19 10-year : precipitation event --
20 some sections? 20 that's I wrote that but she

21 listened to public comment 21
public comment in drafting Where did you fred that 10-year --

the 402. I don't know about the 401. I don't The sand and gravel general permit.
I don't know. Q. The sand and

Page 103 Page 105_

1 Q. And has there been a determination that that
The answer is I don't know. 2 10-year 24-hour precipitation event is adequate to -
So when comments came in on this 401 3 is it sufficiently conservative to protect against

have any role in 4 larger more frequent storms?
5 5 A. Larger more frequent storms. The design
6 A. anything about that. 6 doesn't have to meet - well, yes, it would still be
7 Q. clean fill you're ; you 7 there for larger storms. You have to have a design
8 didn't have to do with that, 8 requirement for facility, and that's the design
9 criteria Page 17? 9 requirement.
10 A. Let me 10 Q. How do you decide that that standard is good

11 Q. How about 18? 11 enough?
12 A. No. 12 A. Well, it was from a similar facility, the
13 Q. It's all still Chung 13 sand and gravel general permit, so similar facilities
14 A. I don't know, but on this fill 14 would meet similar AKART conditions. And that is an
15 criteria. 15 AKART condition; it's a reasonably available

16 Q. We move on 19, 16 technology. Retention detention for a 10-year storm
17 Conditions to 17 event is a reasonable condition to protect water
18 A. Did not on it. 18 quality.
19 Q. You :work on that section? 19 Q. And has there been a determination that that
20 A. No 20 standard is AKART?

21 Q. you know if anyone under you, 21 A. I believe it has been for the other exhibit.
22 your of these? Would that 22 Let me look, let me look. I'm looking at the new

23 permit. (Witness reviewing document).
Yeah, I'd know about it. And there wasn't 24 I can't find where it's been made in - I

25 can't fmd where it's been made. I can't fred it. So

27 (Pages 102 to
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Page 106 Page 108

1 the answer is I can't find it. So the answer is 1 mistaken, isn't it possible that the Port was in

2 probably not. 2 complete compliance with its permit and did everything
3 Q. If I remember, does that mean you're not sure 3 it was supposed to do?
4 that the I0-year 24-hour precipitation event standard 4 A. I don't know. If we were to look at all the
5 is AKART for stormwater detention? 5 documents, I don't know.
6 A. It is for sand and gravel, but you're 6 Q. Could it be that it implemented the BMPs and
7 referring to the Port, of course, Sea-Tac; is that 7 maintained its silt fences and did what it was supposed
8 right? 8 to and still the turbidity bumped up more than 5 NTU?
9 Q. Uh-huh. Yes. 9 A. Is it possible for a violation of the 402

10 A. No, it hasn't. I can't fred it in here what 10 permit to occur? Probably it's possible for a
11 has that. Probably not. 11 violation of the 402 permit to occur.
12 Q. Here, based on that concern you raised in 12 Q. What I'm asking, is it possible for
13 your e-mail that we looked at, Exhibit No. 8, is it 13 violations of the water quality standards to occur even
14 your understanding that if this requirement is 14 though the permittee is complying with the permit?
15 incorporated into the NPDES permit, then as per RCW 15 A. I'd have to check in there to see -- because
16 90.48 under your e-mail citation, when the permit gets 16 that gets back to your question about whether the
17 renewed they're going to have to implement whatever 17 surface water quality criteria are part of the permit.
18 AKART is? 18 You asked that a while back and I said I'd have to look
19 A. They're going to have to implement whatever 19 through the permit. So I'd have to look at the permit.
20 AKART is. That's a true statement. 20 Because you were asking that earlier.

21 Q. Let's back up to the first part of Condition 21 Q. But those apparent violations of the
22 H here on Page 20 in the 401 certification, Exhibit 1. 22 turbidity standard that we saw did take place under the
23 It says, "During construction the Port shall comply 23 permit, isn't that right?
24 with all stormwater requirements within the National 24 A. That's correct.
25 Pollutant Discharge Elimination System (NPDES) Permit" 25 Q. So the permit itself was not sufficient to

Page 107 Page 109

1 as modified -- I'm skipping language -- "as modified on 1 keep them from happening, was it?
2 May 29, 2001." 2 A. No. No, they occurred under the permit.
3 So that's the most current permit that we've
4 been looking at as Exhibit 3; is that right? Conditions for Mitigation c
5 A. Yeah, whatever it is. That's correct. The A. All right.
6 answer is yes. Is this familiar as
7 Q. And here's what we've talked about. By 7
8 stating that the construction will comply with the 8 A. I didn't work on it. I : -- no,
9 permit, are you sure that it will also comply with 9 let me it here. (Withe document).

10 water quality standards? 10 The is no, I c his
11 A. The conditions of the 402 permit are designed 11 language.
12 to ensure compliance with surface water quality 12 Q. Now, did look at Page 24 and 25
13 criteria for construction stormwater outfalls. 13 where they're •Creek?

14 Q. They're designed to ensure compliance? 14 A. I did not e.
15 A. Yes. 15 Q. Were it and

16 Q. But they don't always ensure compliance, do 16 deciding if it adequate
17 they? 17 A. No. iid not review the e.
18 A. Well, violations occur under NPDES permits. 18 Q. starts on Page real
19 Q. Right. And we saw some apparent violations 19 Requirements. The first' involves the
20 of turbidity standards earlier? 20 Stormwater Plan and then twe later it
21 A. Yes, we did. Yes, we did. 21 to the Discharge
22 Q. Now, isn't it possible that if we all took a waters. Is this something you
23 week offand examined, got a research team and looked
24 at every fact and circumstance surrounding those A. No. (Witness reading document). No. The
25 incidents that were reported in Exhibit 7, if I'm not
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Page112

Q. So finally we get to Section K which you A. Yes, it is. _ P'_a section you did work on. Q. "Monitoring shall be reviewed for
A. Yes, sir. WAC 173-201A," it says. is there a

What did you have to do with this 4 exceedances water
5 I suggested language to Ann Kenny 1 5 are violations of these and
6 in the permit, the 401 Order, 6
7 Q. that happen? Did _ an 7 A. uestion for Ann Is that a
8 initial on? 8 smart-ass I don't know where it
9 A. No. I think. 9 would be.

10 Q. So 10 Q. Any time -- inform me of
11 A. I e-mailed it 11 who the best that's welcome.
12 to her. 12 A. Good question

13 Q. She please give me 13 Q. L on Page 30?
14 language that I Section K? 14 A. Okay, reading document).
15 A. No, not K, tce 15 (Long pause.)
16 waters 16 Q. still
17 Q. Here in I be 17 A. Did' a
18 missing a 18 Q. Yes,

19 A. 19 A. my apologies. _,
20 Q. It like maybe it 20 Q. question is, did you have _g to do
21 permit. 21 with ; or reviewing Section L?
22 A. 22

23 here that Section K.3 talks 23 Let's back up, though, into Section K _m.
24 Schedule for 24 g at this language on Page 30, Section 7,'l_[king

25 "The Pc 25 the use of additives in the treatment of N

113_Page

stormwater outfall discharge." 1 scharge water, what's that all about?
Where does this condition talk about 2 _. That's concerning polymers and coa

the monitoring results? 3 : used to settle out turbidity
4 idon't know. A cursory look 4 aquatic organisms -- shall
5 a monitoring report in it -- 5 And this is a condi to help
6 in it. 6 imt to protect
7 Q. have 7 Q. get the
8 A. that in K.3. 8 water?

9 Q. On Is it in K? Did you 9 A. They with the
10 write all, 10 solids. So the coa

11 A. I'm K as a 11 together and it stays out. It aids
12 designation. 12 settling. So they also
13 Q. Oh, Isee. 13 Q. Andisthat toaddthese
14 A. I just conditions to 14 things
15 protect water c on reporting, 15 A. Standard it's used to
16 6. This looks something I or helped 16 settle out
17 her and then language Page 30. 17 Q. Did you any of the conditions
18 Q. K.6? 18 in Section M?
19 A. That looks like have 19 A. No.

20 20 Q. N or O, ,?
21 results for construction 21 A.

22 t'ou did not. So really the only
Ecology's Federal Permit Manager, Sea-Tac 23 certification that you worked on is

Runway." 24
Is that Ed Abbasi again? 25 A. Yeah, I think it was that one section on the

f

29 (Pages 110 to 113)

Diane Mills, CRR, RMR, CRR * Yamaguchi Obien & Mangio
(206) 622-6875 * dmills@yomreporting.com 001536



JOHN DRABEK; December 14, 2001

Page 114

1 10-year storm event that was in some other been some brought to my attention.
basically K, yes. (Deposition Exhibit No. 10 was

_. Now, when we first started looking 3 identification.)
it sounded like' 4 Q. POULIN) Exhibit 10

5 the zation was revised and reissued. 5 Notes of Technical of the 401
6 A. I think I read about it in the 6 permit ,and here identified in
7 7 the

8 Q. Do 8 A. Yes. sir.
9 wrote, changed in :revision? 9 Q. at this meeting?

10 A. No I do I that. 10 A. No, but I there.

11 Q. consulted? 11 Q. When came out, would you
12 A. Correct. 12 review them?
13 Q. Some time ago Exhibit 9 right 13 A. What do review"? If you could
14 before the break, me if you -- well, I 14 clarify that,
15 don't know that we _that. 15 Q. Would look at then were --

16 Let me asl_ .... :i, to a 16 to you
17 statement first _ Page 2 the bottom it says, 17 place at the
18 Technical m_'ting atte: lc _c] John Drabek of 18 A. great detail.
19 Ecology./¢ _ 19 Q. Page 3 there's a section
20 A.A.Y_'s.s. 20

21 Q.j(Vhat was the technical group in between meetings,
22 the _xt heading down? first one says, "If a change in scope of
23 _. What were they? :liverable is needed, communication must
24 "Q. Yes. What was its function? Drabek of Ecology and must be documented
25 A. The function was to review sent to John D., Ann K. and Rachel M." And then the

15 Page I

study in the Stormwater Master Plan for c, of the two rules states that, "All e-mail
regards to a Statement of Concurrence that t must copy Ann Keuny and

compliance with the
4 County Surface Water Desi 4 in fact followed?
5 you're reading 5 A best of my knowledge, yes. I c
6 A. first line of Page 2. 6 but to the best ofm_
7 Q. involves that ;that 7 yes.
8 King ssisted in? 8 Q. seems to suggest thai
9 A. Yes. 9 technical thought it for

10 Q. Also of the way down, 10 youto things, it?
11 these minutes with potential 11 A. Yeah. It to be notified
12 'ripple effects' the 12 of it.
13 Technical Group If'ripple effects' are 13 Q. And then what do with that
14 detected outside Group meeting, no 14 information? Were you reporting to someone
15 changes are tc discussing with 15 else or reporting back
16 bothKin_ ,and JohnDrabek." 16 A. No, no. lead on the 401
17 ¢would you be as the 17 certification with Whiting principal
18 ; these rip[ with? 18 hydrology I received the
19 A. - why there as 19 and noted them.
20 a of the Water the 20 Q. Rachel M.?

committee. That's why. That d be the 21 A. she would be one of the

Water Quality Program. 22 Rach_,M. I don't know her last name was
Q. Do you remember any 23 on, f the facilitators. Oh, Rachel McCrea, i

24 effects were brought to your attention? 24 _ider. "

25 A. Not specifically, but I believe there may ._ Q. I see. Have you been involved in any other
V"
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Page118 Page 120

1 previously aware of this exceedance?
2 A. Don't recall it. I don't recall seeing this ,-

3 A. 3 exceedance, that is correct.

4 Q. I 4 Q. If this report had been submitted to Ecology,
5 essentially run the 5 who would it go to?
6 A. Years ago 6 A. This report would go to the facility -
7 remember e 7 non-compliance notification goes to the facility
8 8 manager.

9 Q. And at the time that was you, right?
10 A. That was me, yes, sir.
11 Q. Not someone on your staff?.

12 (Deposition Exhibit No. 11 was marked for 12 A. No.
13 identification.) 13 Q. You personally?
14 Q. (BY MR. POULIN) I'd like to introduce 14 A. Yes.
15 Exhibit 11. I have a few more of these STIA 15 (Deposition Exhibit No. 12 was marked for
16 Construction Site Stormwater Monitoring Reports. 16 identification.)
17 Is this Exhibit 11 anything that you've seen before? 17 Q. (BY MR. POULIN) Let's introduce Exhibit 12.
18 A. I don't recall seeing it before. 18 Now, on Exhibit 12, which shows sampling reports also
19 Q. Do you see where it identifies Site 21 as 19 on June 28, 2001, the first group of rows addresses
20 SR 509/S? 20 Embankment Phase 3 Construction and Stockpile. And
21 A. Yes, I do. 21 while there's no upstream or downstream sampling
22 Q. And do you see upstream and downstream 22 results, there's an indication of a site discharge at
23 monitoring reports for turbidity in the third column? 23 the treatment facility outfall that indicates 2000 NTU.
24 A. Yes. 24 Does that make any sense to you?

25 Q. And doesn't this show that there's a 25 A. (Witness reviewing document.) I'd have to

i
Page119 Page121_

1 downstream 33 NTUs and upstream just 9? 1 take a look at the monitoring plan. I'd have to look
2 A. Yes, it does. 2 at the monitoring plan.
3 Q. Now, the upper left-hand comer of this 3 (Deposition Exhibit No. 13 was marked for
4 exhibit indicates that the sampling date or perhaps the 4 identification.)
5 printing report date was June 28, 2001. Are you aware 5 Q. (BY MR. POULIN) Let's look at Exhibit 13.
6 of or can you think of any reason why the Port would 6 Now, this STIA Construction Site Stormwater Monitoring
7 not be required to forward this kind of monitoring 7 is dated September 26, 2001, and at the very bottom it
8 results to the Department? 8 indicates that turbidity sample at the South Terminal
9 A. Well, perhaps -- it should - I would like to 9 Expansion Project was 31 NTU downstream, 16.4 NTU
10 see it. Is there a reason why they wouldn't submit it? 10 upstream.
11 I would have to -- I would like to see this kind of 11 Does that appear to be another violation of
12 data. I would want to see this kind of data. That 12 the water quality criteria for turbidity?
13 doesn't answer your question. 13 A. I'd have to check the monitoring plan, but it
14 Q. Well, ifinfactaviolationofwaterquality 14 couldbe, rd have to check the monitoring plan. But
15 standards is a violation of the permit, they would be 15 if those were the proper monitoring locations for
16 required to inform Ecology about this, would they not? 16 determining compliance with turbidity standards, then
17 A. Yes, theywould. Yes, theywould. 17 itwouidbe.
18 Q. And they would also have to take action to 18 Q. Who decides where those monitoring sites are?
19 stop the non-compliance? 19 A. Well, the Port submits a monitoring plan for
20 A. That's correct. 20 review and I review them.

21 Q. And they'd have to perform another sampling? 21 Q. So they propose certain sites?
22 A. I believe that's what the condition says, 22 A. Yeah.
23 yes. 23 Q. And you say, It works for me?
24 Q. And yet, even though you were the permit 24 A. Yes.
25 manager through October of this year, you were not 25 Q. What happens if they sample somewhere else?
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Page 122 Page 124

1 A. Well, then it might not be a demonstration of l latest conditions in the modified permit are still
2 a violation of turbidity standards, it might be a 2 showing exceedances of the turbidity standard?
3 violation of their monitoring requirements. Or if it's 3 A. Yes, that's what it appears to be.
4 an equivalent location, if there's an obstacle to get 4 Q. Has the Port proposed any additional BMPs to
5 into the location, for example a background station, 5 keep this from happening, that you're aware of?.
6 they can perhaps sample in an alternate background 6 A. Not that I'm aware of.
7 station which would still be representative of 7 Q. Would you think you would be aware of it if
8 background, not the exact monitoring plan. That might 8 they had?
9 be all right. 9 A. Sometimes they take corrective action - I

10 Q. Are you familiar with any circumstances where 10 don't know. They could take corrective actions without
11 the Port has monitored somewhere other than where it 11 notifying me. They should, but --
12 said it would in the monitoring plan without stating 12 Q. They're supposed to notify you, fight?
13 that on the face of the monitoring report? 13 A. They're supposed to notify me of corrective
14 A. I'm not aware of that. 14 actions for violation. But they could be taking
15 Q. So in the absence of some comment or 15 corrective actions without notifying me. They're
16 indication that they were changing their approach, you 16 required to notify me.
17 would assume that they're doing what they said they 17 (Discussion offthe record.)
18 would, right? 18 Q. (BY MR. POULIN) John, is there anything that
19 A. Yes, I would. 19 you're aware of in the 401 certification that would

20 Q. And as you pointed out, if they're doing 20 apply to this kind of violation of water quality
21 something else -- 21 criteria?
22 A. You'd hope they'd tell me. I would be 22 A. That would apply to - there's monitoring
23 expecting them to tell me that, if it's a different 23 required for turbidity in the 401 certification.
24 monitoring location than in the monitoring plan. 24 Q. Right, but we already have provisions in the
25 Q. And if they're not monitoring where they said 25 permit that say that this isn't supposed to happen,

Page 123 Page 125

1 they would, that could be a violation? 1 isn't that right?
2 A. It could be, or it could be another 2 A. It's a surface water quality criteria. And
3 representative spot that would be acceptable to an 3 we went over that, you know. Is it in the permit or
4 engineer. 4 not, I'd have to look more carefully. But this is
5 Q. So if they sample it at an alternate location 5 surface water quality criteria violations, apparently.
6 that's representative, that's okay? 6 Q. Are you suggesting that the Port doesn't have
7 A. Yes, it is. 7 to submit this information to you unless it's actually
8 Q. And if it's not a representative place then 8 a permit violation?
9 they're -- 9 A. They have to submit it every other month.

10 A. They're violating. 10 Walker and Gilliam Creeks, they're required to submit
11 Q. -- violating the permanent? 11 monitoring data for Walker and Gilliam Creeks and
12 A. Yeah. 12 tributaries to the Department every other month.
13 Q. So doesn't that mean that one way or the 13 Q. But these reports haven't been submitted to
14 other, it suggests a violation? 14 the Department, have they?
15 A. Oh, yes, it suggests a violation. 15 A. I haven't seen them. They would have come to
16 Q. And would you agree that both Exhibits 11 and 16 me. I don't remember seeing them.
17 13 are samples of monitoring that have taken place 17 Q. So the permit says they're supposed to submit
18 since the major mod went into effect back in May of 18 these reports to you, but they didn't. And you
19 2001 ? 19 apparently were not aware of these apparent violations
20 A. Yes, that's correct. 20 until today?
21 Q. And in fact, this apparent violation on 21 A. Correct.
22 Exhibit 11 involves the State Route 509 interchange, 22 Q. Is there anything you're aware of in the 401
23 doesn't it? 23 certification that would change that?
24 A. Yes, it does. 24 A. No, I'm not.
25 Q. So even the sites that are governed by the 25 Q. Now, there's talk in some of the e-mails and
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!

Page126 Page128 li
1

of water quality standards that will occur 2 I'm aware of.
during the construction related to this 401 3 MR. POULIN: If we could take a short
:ertification. 4 the verge of being able to wrap "

Are you familiar with how that' 5 )
the modification? 6 Q. MR. POULIN)

7 No, I'm not. 7 that issues?
8 Q you be involved in 8 A.
9 water rstandards :d? 9 Q. the 401 ?

10 A. will be involved 10 A. Correct.
11 in that. 11 Q. I don't you who did.

12 Q. Now, is that will take place 12 A. Chung Yee.
13 in the future or has for a short-term 13 Q. Chung Yee
14 in effect? 14 Are you ls under the
15 A. No approval for a 15 that
16 for 16 are not identif looked at earlier
17 17 in ,Report?
18 Q. So apply for 18 A. I -- no, not in detail
19 in the 19 I have no
20 A. know if they'll have to 20 YOUNG: I have none.
21 21 PEARCE: I have a couple. It'll

That's a part of the certification that you
EXAMINATION

A. MR. PEARCE:

you're referring

Page127 Page129_ I¢
1 submit Construction Stormwater Monitoring Reports, is

between 2 it every other month?
study and the modification 3 A. Yeah, for Walker and Gilliam Creek, yes.

standards? 4 Q. So if you hadn't seen one of these daily
5 A. I didn't work on that language : 5 reports, that doesn't mean the Port didn't give you
6 permit 6 something they were supposed to give you; correct?
7 Q. _ort determines it a 7 A. Well --
8 water that won't 8 Q. I mean, just in terms of a piece of paper,
9 come to 9 that type of reporting form?

10 A. and I'm 10 A. Right. The type of form that's used for

11 his supervisor, 11 reporting isn't in concrete. We don't have a - it's
12 Q. Now, I a copy of Respondent 12 not like -- it's not in concrete, the type of
13 Department of Ecolo Preliminary Witness and 13 reporting. But I am the facility manager, and as the
14 Exhibit List, and identified as a 14 facility manager I would have been the one to have been
15 witness. 15 notified of violations and the reports would have come
16 A. For 16 to me.

17 Q. and it whether 17 Q. The report of a violation would have come to
18 you're a an expert you 18 you?
19 what you would be a witness 19 A. Yes.
20 A. witness here at the deposition, I 20 Q. And you said that these seemed like they

here at the deposition for 21 might indicate a violation, you weren't certain?
in the 402 permit and the 401 permit. 22 A. I'd have to check the monitoring plan.

Q. But you haven't talked with anyone about 23 Q. If these are violations, if they represent
whether 24 violations, you said they took place I think under the

e? 25 permit, or counsel said that and you agreed they took
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Page130 _ Page132

1 placeunder thepermit. You don't mean that the permit2allows violations, do you? N REPORTER'S CERTIFICA/

I

3 A. No, it doesn't. That's correct, it does not 3 _ DIANE MILLS, the undersigne_l_ertified Cc lrt
4 allow violations. 4 ReI_'ter and Notary Public, do he/_by certify:
5 Q, It does not allow violations of turbidity 5 Th]Ikthe testimony and/or prg_edings , a transc: ipt
6 standards? 6 ofwhid_s attached, was giv_rbefore me at the ti le
7 A. It does not. 7 and place_ated therein; thlqC'anyand/or all
8 MR. PEARCE: That's all I have. Thank you. 8 witness(es)_re by me _]_lyswom to tell the truth
9 (Deposition adjourned at 4:30 p.m.) 9 that the swom_stirno_Jrand/or proceedings were' y me

10 (Signature reserved.) 10 _ly_c_rded and transcribed under m'
I I I 1 supervis_yability; that the "
12 l_c_ins a full, .true,and _
13 13 accurate recor_f all thL_om testimony and/or
14 14 proceedings _ven and occ_-mg at the time and pla e
15 15 stated in thj)4Vtranscript;that I_m no way related
16 16 toany patio the matter, nor to'_l_y counsel, nor dc
17 17 I _mterest in the_nt of the [
18 18 causej' _.
19 19 WJI'NESS MY HAND AND SEAL tl_3rd day of 1

2120222423 212__;!ilr_l fn#O_/?_a! ! -M380N3_
25 _5 C_ion expires 10/10/02.

_age 131

25 JOHN DRABEK
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3 4 MR. POULIN

4 AIRPORT COMMUNITIES COALITION,) 5
6 ..

5 Appellant, ) 7

6 vs. ) PCHB No. 01-160 8

7 STATE OF WASHINGTON, ) 9
I0

8 DEPARTMENTOF ECOLOGY; and ) II EXHIBITS FOR IDENTIFICATION PAGE
9 THE PORT OF SEATTLE, )

i0 Respondents. ) 12 136 - Fact Sheet for NPDES Permit 60

ii 13 137 - WAC 173-201A-050(enlargement) 65
12 DEPOSITIONUPON ORAL EXAMINATION

13 OF 14 138 - Fax, 9/7/00,w/attachment 89
Notice of Intent to File Suit

14 KEVlN FITZPATRICK 15

15 139 - Annual StormwaterMonitoring Report Ii0
16 16 for Sea-TacAirport, September 1999

17 9:00 A.M. 17 140 - Low StreamflowAnalysis and Summer Low Flow 141
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25 DIANEMILLS,CSR_MI-L_-SD-M380N3JAN 3 i 200Z 24
25

i I SEATTLE,WASHINGTON;JANUARY16,2002
APPEARANCES 2 9:00A.S.

2 3 --000--

3 FOR THE APPELLANT: 4

4 5 KEVINFITZPATRICK,
5 RICHARDA.POULIN 6 swornasa witnessbytheNotaryPublic,
6 Smith & Lowney, P.L.L.C. 7 testifiedas follows:

7 2317 East John Street 8
8 Seattle,Washington 98112

9 9 EXAMINATION
I0I0 FOR THE RESPONDENT STATE OF WASHINGTONand

11 DEPARTMENTOF ECOLOGY: ii BY MR. POULIN:

12 12 Q. Could you please state and spell your name

13 THOMAS J. YOUNG 13 for the record.

14 Assistant Attorney General 14 A. Yes. My name is Kevin,K-e-v-i-n,middle

15 2425 Bristol Court SW 15 initialC, last name Fitzpatrick,

16 olympia, Washington 98504-0117 16 F-i-t-z-p-a-t-r-i-c-k.

17 17 Q. Kevin,I'mRickPoulin,I'mrepresentingACC
18 FOR THE RESPONDENTPORT OF SEATTLE: 18 and also CASE in this appeal.

19 19 Haveyouhadyourdepositiontakenbefore?
20 GILLIS E. REAVIS 20 A. Yes,I have.

21 Marten Brown 21 Q. Areyousomewhatfamiliarwiththeprocedures
22 1191 Second Avenue AR 001543 22 and the process, then? -_

23 Suite 2200 23 A. Somewhat. I haven'thad it taken that oftei,_ )

24 seattle, Washington 98101 24 but.

25 25 Q. Whenwasthemostrecentdepositionyou've
DIANE MILLS, CCR, RMR, CRR
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1 participatedin? 1 thesamewaythatI reviewedDr.Strand'sDeclaration,
2 A. I believeitwas fiveor sixyearsago. 2 thatof TomLuster. AndthesewereDeclarationsthat

3 Q. Well,ineaseit'shelpful,I'dliketo 3 weremadein supportof ACC'sMotionforStay. And i4 explainsomeof theinstructions.I willaskquestions 4 thinkI did readthroughtherecentdecisionfromthe

5 andwaitfora verbalresponsefromyou. We needto 5 PCHB.

6 makea recordtoday,so headshakesandnoisesother 6 Q. Is thisthe decisionfortheMotionforStay?

7 thanyesor no maynotbe clearon therecord. 7 A. Correct.

8 It'simportantthatyouunderstandthe

9 questionthatI'masking,so if youdon'tknowwhatI'm rossMotionsfor SummaryJudgmentin the NPDES

I0 gettingat,pleaseletme know. If you findanything rationappealthatCASEbrought?

Ii confusing,I hopeyou'llbringit tomy attention, ii A. I did. Thatwasprobablythe

12 Wouldyoudo that,please? 12 recent In thatcaseI was on,you

13 A. Yes,I will. 13 know,what ationswere PC H B

14 Q. Is thereany reasonyouwouldn'tbe ableto 14 decisionin terms thatthey're

15 giveclearanswerstoday? 15 askingus to maketo sheet.
16 A. No. 16 Q. Whatdo you unde thoseobligationsto

17 Q. Are youunderanymedicationsor prescription 17 be?

18 drugs? 18 A. Theway I 9ratthat thatthe facts
19 A. No. 19 sheetwas to Departmentof >logyto include

20 Q. Haveyouhad anyalcoholrecently? 20 theoutfall for stormwater ills

21 A. No. 21 withconstructionactivity.

22 Q. Couldyoupleaseexplainwhatkindsof 22 youknowwhetherthe Department to

23 preparationyou'veundertakento getreadyfortoday's newpublicprocessas partof that _et

24 deposition? :tion?

25 A. Couldyouexplainthatquestionjustnow?

6 8
1 Whatdo youmeanby "preparation"?Do youmean.... 1
2 relatedto what? 2 Q. Doesthe Departmentintendto givethe public

3 Q. Whatdocumentshaveyoureviewedto comeup 3 opportunityto commenton the informationthat

4 to speedforthissession? 4 De includedinthe factssheetpursuantto

5 A. I thinkin thepastseveralweekswhatI 5 order?

6 reviewedincludeda reviewagainof the 401Water 6 A he way thatwe interpretthis is

7 QualityCertificationthatwas issuedplustheamended 7 that thePCHBis requiringof u_ a major

8 certification.I believeI alsorevieweda Declaration 8 therefore,we would thisthrough

9 I gaveearlierrelatedto anothercase,actually,one 9 thepublic iceon draft, whenwe do issue

I0 thatwasbroughtby CASEon theappealofthemajor I0 any thataction iectto appeal

Ii modificationto theNPDEZpermit, ii within30 days

12 I recallreviewingtheNPDESpermitand the 12 But if s willwedo a public

13 factssheet.But inbothinstancesthosewerei think 13 processsimilarto wh doneformajorpermit

14 duringtheholidayperiod,so my recollectionof those 14 modification,the ans no.

15 maybe a bitfuzzyrightnow. I reviewedthosein 15 Q. And pointthattheBoard

16 anticipationof whatwas supposedto be my original 16 hasnotmandated cation,willEcologyuse

17 depositiondatewhichwasbackin December,and I 17 itsdiscretion theminor processto

18 haven'tdonethatmuchpreparationsincethattime. 18 determinethe ublicnoticeis iriatesincethe

19 Q. Haveyoureviewedanyof the transcriptsof 19 BoarddeCal thatimportant _tionwas

20 theotherdepositionsthathavetakenplacein this 20 withheld thepublic?

21 appeal? 2! A. our Departmentdiscretion, it's

22 A. I thinkI alsoglancedthroughthe to satisfytheBoard'sconcerns23 deposition-- or I'msorry,the Declarationof and so we don'twantto weigh

24 Dr.Strand,Dr.Jonathanstrand,and I glanced rtheror dragit out furtherthroughmotheri_

25 through-- didnot reviewin detail,certainlynot in
DIANE MILLS, CCR, P.MR, CRR

AR 001544 c206_ 622-6875 * dmills@yomreporting.com Page 5 to Page 8



_N FITZPATRICK; Janua2 I( 2002

9[ _ II
1

2 rationof the Departmentof Ecology,sincethis A. I rememberthatthismay be -- my best

3 a _ormodificationto the factssheet, recollectionis thatit may havebeenback o_ _

4 Backto yourpreparationfortoday's 95. It wasat a timewhenourwater proc

5 depo_ Lon. Haveyou in factreviewedan the ,asputtingouta numberof

6 transc isof otherdepositionsthat )lacein 6 And I do recallwhatwas contested,and

7 thisappei 7 itwasbeingcontestedwas ,'sassertionon

8 A. No. ,reof thosehavebe available 8 r continuity.And in pi I believethiswas

9 to me. 9 IssaquahSubbasin lquahCreekSubbasin,what

i0 Q. Could Leasetell aboutyour I0 was contestedin appealby groupslikethe

ii educationalbackc ii EastL_ Sammamish r District.Theyweretrying

12 A. Certainly. raduatedegreeis a 12 to isno hydrauliccontinuity

13 bachelorof science Universityin Chicago, 13 betweenth, groundwater.

14 and I havea gradui M.A.in zoology,at 14 Q. I appr_ e that. We don'treallyneed

15 SouthernIllinois y Carbondale,Illinois. 15 to --

16 In addi Ito that,I a commissionin 16 A. Well .,though,thatoneof the

17 the United _sCoastGuard ringOfficer 17 witnesses theEast SammamishWaterDistrict

18 Candidate ioiin theUnitedStab Guardback i8 whowas ingto assert was no hydraulic

19 in 1980. I retiredfromthe ratesCoast 19 continl was one of the tsforACC right

20 Guard in Decemberof 2000,retir_ a 20 now, that'sDrl PeterWelling. houghtthatwas

21 lieu _ntcommanderin theUnitedStates Guard nteresting.

22 Anddo yourecalltheultimate in

23 Q. Do you recalltheyearsof yourdegrees? at case?

24 A. Oh,certainly.My B.S.fromLoyola

25 Q. Thankyou. Pleasetellme aboutyourwork

I historywiththeWashingtonStateDepartmentof2 Ecology.

3 b_rv_ anyappealof 3 A. I startedworkingfor theDepartmentof

I a lawsuit? s_ I 4 Ecologyin 1986,comingoff of activedutyin the U.S.

s a withes 5 CoastGuard. And my firstjobwiththe Departmentof6 Ecology,I was the agency'sfirstenvironmentalcrimes

7 Q. Haveyoueverbeenqualifiedas an expert? 7 investigator.At thattimeI was workingfor whatwas

8 A. Yes. 8 thenin theagencycalledcentralprogramsas the

9 Q. Whatwerethosecircumstances? 9 agency'senvironmentalcrimesinvestigator.I did that

i0 A. The instancethatI recallwas a Pollution I0 job from'86until'88.

ii ControlHearingsBoardseriesof casesinwhichsome ii And thenfrom'88until-- I thinkthatwas

12 waterrightsdecisionswerebeingappealed,andI was 12 from'88until1990,I wasa waterqualityinspectorat

13 calleduponby WaterResourcesto actor to testifyas 13 Ecology'sNorthwestregionaloffice.ThenI wentback

14 the waterqualityexpertforwaterqualityissuesin 14 forabouta yearanda halfto serveon the -- againas

15 whatwe referto theCedarGreenwaterquality 15 the state'senvironmentalcrimeinvestigatoron a

16 managementareas. Becauseat thattimeI was actingas 16 state/federalenvironmentalcrimetaskforcethatwas

17 a watershedleadforthosewaterqualitymanagement 17 headedupby EPA'sOfficeof CriminalInvestigation.

18 areas. 18 AndthenI returnedin about'91to Ecology's

19 Q. And so youwerequalifiedas a waterquality 19 Northwestregionalofficeto supervisethe industrial

20 expertin thatproceeding? 20 permitunitin thewaterqualitysectionat the

21 A. Yes. My recollectionis isthatI was 21 Northwestregionaloffice.And thenfrom'91until

22 presentedandthenqualifiedbeforethe PCHBasbeing 22 2001,I was theunitsupervisorfor the industrial
23 ableto giveexperttestimonyon waterqualitymatters 23 permitunit. And in Februaryof 2001I becamesecti_../

24 withinthosewatersheds. 24 managerforthewaterqualityprogramin the Northwest

DIANE MILLS, CCR, P.MR, CRR
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1 O. Whatdatein2001didthattakeplace?

2 A. February18th.

3 Q. Andthatwassectionheadforthewater 3 mane< the

4 quality-- 4 facility tsthatwe

5 A. ProgramatNorthwestregion,sectionmanager. 5 have,workco_ have,and at thesame

6 I thinkitreadsas sectionmanageronmy business 6 timemake resourceconstraints

7 card. 7 end is facing.

8 Q. Haveyoueverservedas thepermitor mean

9 facilitymanagerforthePortof Seattle'sNPDESpermit el?

i0 atSea-TarInternationalAirport?

Ii A. Yes,I did,onan interimbasis.I'mtrying

12 torecallwhenthathappened.I thinkin late1999I

13 tookonthoseresponsibilitiesbecausethefacility manager.

14 managerthatwe hadforNPDESpermit,LisaAustin,left !4 Q. Withrespectto NPDESpermits,areall

15 theagency,andso astheunitsupervisor,I inherited 15 aspectsof permitmanagementsuchas enforcement,

16 thoseresponsibilities. 16 complianceandreviewof requiredsubmittals,is that

17 allhandledwithinthesectionorarethereother

18 toa 18 branches,otherunitsthatparticipate?

19 A. Unit organized 19 A. Intheeaseof theNorthwestregionaloffice,

20 atNorthwestregional ourwaterquality 20 thatwouldallbehandled-- if itis a permitassigned

21 sectionisthe _stodo an --or 21 to theindustrialpermitunit,thatwouldbe handled

22 doesan ana outtherewith 22 withintheindustrialpermitunit.

23 ram up, 23 Q. Do I understandthatthere'srecentlybeena

24 24 changein thenameof theindustrialpermitunit;is

25 thatright?

14 16

1 1 A. Correct.It'snowthe-- becauserightnow,

2 ,ethatworkloadasbesttheycanwiththe 2 orwe haverecentlyreorganizedthe sectionbecauseof

3 at [ablehumanresourcesthatwehave,whichar 3 growthin thesection,andnowthatunitisthe

4 the partwhatwe havein theindustrial our 4 industrialpermitandstormwaterunit. And that'sto

5 whoereeitherenvironme 5 reflectsomeadditionalengineeringreview

6 enc environmentalspecialists. 6 responsibilitiesthatthey'vetakenon. And thatwe

7 Q. Is unitsupervisorinvol_ inoversight 7 alsohaveanotherunitgroupwhichwillassistthat

8 ofpermit 8 industrialpermituniton enforcementactivities.

9 A. The thatthe_ videisonlyas 9 Q. And whichunitis that?

I0 muchas --well "only."Thefacility I0 A. And that'scalledthecomplianceand

II manageristhe theprimary ii technicalassistanceunit. Butthat'sa changethat

12 responsibilityoftra compliancewitha given 12 wentintoeffectin Septe_erof 2001.

13 permit,whetheritbe permitor a statewaste 13 Q. Andin whatsenseisthata newchange?Is

14 dischargepermit, differentregulatoryand 14 thata newunitor is thata newrolefora unitthat's
15 administrativere¢ on linelikethe 15 beenaroundforawhile?

16 expirationof an permit. 16 A. It'sa newunit.

17 Theuni _upervisor withthat 17 Q. So priorto -- beforeSepte_er2001,allof

18 facilityman rtoensurethat are 18 thosepermitfunctionswereperformedby theindustrial

19 beingmet thatthey'lldo andma peerreviewof 19 permitunit?

20 a draft andensurethatpublic 're,youknow, 20 A. Correct,if itwasa permitassignedto the

21 recess publicnoticerequirementsare met. 21 industrialpermitunit.

22 And that'salltoprepareit forthe 22 Q. And justto confirm,theNPDESpermitfor23 _nceofthatpermitby thesectionmanager. 23 Sea-TeeInternationalAirportisassignedto the

24 unitsupervisoris a first-linesupervisor. 24 industrialpermitunit?

25 A. Correct. AR OO1 546
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1 Q. Let'stalkaboutyourroleinthe recent401 1 decisionsforwhichyou hadparticularresponsibility

2 certificationprocess.Couldyoupleasetellme when 2 in yourwaterqualityrole?

3 you firstgot involvedin thatprocess? 3 A. Theportionof the waterquality

4 A. My recollectionis thatI firstbecame 4 certificationthathad the greatestamountof revie

5 involvedI believein late1999,in Septemberof 1999. 5 and inputfromwaterqualityprogramandwaterquality

6 Q. And at thattimewhatwasyourlevelof 6 sectionaretheportionsof the certificationthatdeal

7 involvement? 7 withcleanfillcriteriaor whatI believeisdescribed

8 A. I becameinvolvedbecausewe had-- Lisa 8 as -- I'm sorry,it'sdescribedas conditionsfor

9 Austinhad lefttheagency.Shepreviouslyhadbeen 9 acceptanceof fillto be usedin constructionof the

i0 the onewho was servingas thewaterqualityexpertto I0 thirdrunway.

ii the401waterqualitycertificationteam. Andwith ii Q. And thatwouldbe SectionE, beginningon

12 Lima'sdepartureand,you know,beingLima'sformer 12 Page14 of theamendedcertification?

13 supervisor,thoseresponsibilitiesthenfelltome. 13 A. Yes. Andthenthe othersectionof that

14 Q. Whoelsewas on that401certificationteam 14 waterqualityprogramI hadsomereviewand inputon

15 at thetime? 15 was -- I'mtryingto findthe portionsof thisthat

16 A. The otherfolksat thattimethatI recall 16 dealwithstormwaterimpacts.I'msorry. And that

17 who wereon itwereTom Lusterfromourheadquarters 17 wouldbe SectionJ, operationalstormwater

18 officewiththeshorelineandenvironmentalassistance 18 requirements.

19 program,RayHellwigas the regionaldirector. 19 Q. That'sSectionJ on Page25?

20 Q. And that'sin theNorthwestregionaloffice? 20 A. Yes,25 of 33 in the September21, 2001

21 A. At theNorthwestregionaloffice.WhenI 21 document.

22 startedI thinkthosewerethe folkswhomadeup that 22 Q. Wereyoupersonallyinvolvedin the water

23 team. 23 qualityprogram'sworkon thosesections?

24 Q. So justthethreeof you? 24 A. I waspersonallyinvolved,and thenas well

25 A. Right. That'smy recollectionof whatitwas 25 as involvedwithan engineerin our section,John

i inSeptember'99. I Drabek,and alsoin workingwithan engineering

2 Q. Did youwriteanypartof the401 2 consultantfromKingCountywhowas workingfor

3 certification? 3 Departmentof Ecologyparticularlyon stormwater

4 A. No. 4 requirements,andthat'sKellyWhiting.

5 Q. And is thatanswerequallyvalidforthe 5 Q. How aboutthe conditionsformitigationof

6 Augusti0,2001certificationandtheamended 6 low flowimpactsinSectionI whichbeginson Page22?

7 September21, 2001certification? 7 Waswaterqualityinvolvedin thatsection?

8 A. Correct.Now,you'rereferringto the-- 8 A. Waterqualityhad someinvolvementwiththat,

9 okay, theAugust2001and thenthe amendments;correct? 9 butmy recollectionis thaton muchof thisfor the

I0 Q. Yes. I0 mitigationof lowflowimpacts,we wererelyingon

ii A. And my rolein thatwas to reviewproposed II modelingexpertiseand inputfromour consultantfrom

12 language,and as I recall,Ann Kennywas theprimary 12 KingCounty,and thatagainisKellyWhiting.

13 authorof thosedocuments,and as shewouldcomeup 13 Q. Andwhenyousay "we"wererelying,do you

14 withdraftlanguage,shewouldaskfor corrections. 14 meanthe waterqualityprogramor --

15 So I guesstechnicallyyoumightsaythatI didwrite 15 A. No, Imeanthe Departmentof Ecology.

16 partof it because,you know,I wouldpropose-- you 16 Q. The Departmentgenerally.

17 know,I wouldmakeeditingchangesor suggestdifferent 17 Whatdo youunderstandthe purposeof the 401

18 languageforherwhenitwas goingthroughitsdraft 18 certificationto be?

19 revisions. 19 A. Well,my understandingof any 401

20 Q. In thecaseit'sconvenient,I thinkitwill 20 certificationis thatit is certifyingthata project

21 be beforewe'refinishedheretoday,I'llintroducetwo 21 and impactsfromthatprojectwillcomplywiththe

22 exhibits.Exhibit1 isthe amendedSeptember21,2001 22 state'swaterqualitylawsandregulations.Hence,_

23 versionof the 401certification,andExhibit2 isthe 23 they'recalled401certifications,becausethat'st_

24 Augusti0,2001certification. 24 portionof the CleanWaterActthatit comesfrom,that

25 Arethereanypartsof the certification 25 speaksto the state'shavingto issueone of these
DIANE MILLS, CCR, RMR, CRR
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1 certificationsinthefederalpermit.Andthe federal 1 itcallsfora legalconclusion.

2 permitinvolvedinthiscaseis the404permitfromthe 2 A. Yeah,again,I'mnotsure-- they'retwo

3 CorpsofEngineers. 3 separateanimals,okay? Oneis a permitwhichis4 Q. Ispartofthatcomplianceobjectiveassuring 4 governing,andthatis theNPDESpermit.It is

5 compliancewiththestatewaterqualitystandards? 5 governingthestormwater--the industrial-related

6 A. That'spartof it,yes. 6 stormwaterdischargesandtheindustrialwastewater

7 Q. Andwhichwaterqualitystandardsapplyto 7 dischargesfromthe Portof Seattle'sfacility,Sea-Tac

8 theSeattle-TacomaInternationalAirport? @ Airport.

9 A. Well,we havebothourstatesurfacewater 9 The401waterqualitycertification,as I

i0 standardswhichareinWashingtonAdministrativeCode i0 statedbefore,iscertifyingthefact,I guess,that

ii 173-201A,andourgroundwaterstandardswhichare ii sucha permitexists,youknow,sucha permitis

12 WashingtonAdministrativeCode173-200. 12 necessaryanditdoesindeedexist.

13 Q. You'llseethatExhibit5 isa copyof 13 Butin termsof oneensuringcompliancewith

14 Chapter173-201Aof theWashingtonAdministrativeCode. 14 theother,my thinkingis thattheybothhaveto stand

15 Isthisthesectionor chapterof thecodethatyou 15 on theirownintermsofensuringthattheirtermsand

16 identifiedas applyingat Sea-TeeAirport? 16 conditionsarebeingcompliedwith. Youknow,they're

17 A. Yes. 17 certainlyrelatedto oneanother,but-- andagain,I'm

18 Q. Andwherein thisregulationdo youfindthe 18 notsureI'mcompletelyunderstandingthisquestion,so

19 specificstandardsthatEcologycertifiescompliance 19 I'lljuststopthere.I don'tunderstandthis
20 withunderthe401certification? 20 question.

21 A. There'sseveraldifferentplaceswherethe 21 Q. (BYMR.POULIN)Wouldyouagreethatthe

22 standardsarearticulatedin thisregulation.There's 22 PortofSeattle'scompliancewiththeNPDESpermitdoes

23 no oneparticularsection. 23 notassurethatthepurposesof the 401certification

24 Q. Is Section173-201A-030oneof therelevant 24 aremet?

25 sections?It'sonPage477. 25 A. Saythatagain.

22 24
1 A. Yes. 1 Q. Sure.

2 Q. Doyouknowwhetherthestreamsthatflow 2 (Reporterreadbackas requested.)

3 throughororiginateat theSea-TeeAirportvicinity 3 A. No.

4 areclassifiedas ClassAAor ClassA? 4 Q. (BYMR.POULIN)Andwhynot?

5 A. TheyareclassifiedasClassAA. 5 A. BecauseiftheNPDESpermitisbeingcomplied

6 Q. DoesthatincludeDesMoiresCreekandMiller 6 with,thatmeansthat-- ifthe PortofSeattleis

7 CreekandWalkerCreek? 7 complyingwithallthe termsandconditionsof its

8 A. Yes. 8 NPDESpermit,thattellsus thatDepartmentof Ecology

9 Q. Isthe401certificationintendedto assure 9 hasreasonableassurancethatPortof Seattle's

I0 compliancewiththeNPDESpermitgoverningSea-Tac I0 complyingwiththatpermit.

ii InternationalAirport? ii Q. Doyoumeantosaythatcomplyingwiththe

12 A. I'mnotsureI understandyourquestion. 12 NPDESpermitguaranteescompliancewithwaterquality

13 Whenyousay"ensurecompliance,"the401waterquality 13 standards?

14 certificationis,at leastmy understandingof it,is 14 A. WhatI meanto sayis thattheway thatthe

15 intendedtodetermineif thereisa suitableNPDES 15 NPDESpermitis structuredrightnowis that-- and

16 permitinplace,an appropriateNPDESpermitin place. 16 thisis somethingthatwe'reabletodo throughour

17 Andtoansweryourquestionas towhat 17 waterqualitystandardsandthroughourNPDESpermits

18 ensurescompliancewiththeNPDESpermitistheNPDES 18 --isthatthrougha complianceschedulebuiltintothe

19 permititselfandhowDepartmentof Ecologythen 19 NPDESpermit,we wouldin factseecompliancewith

20 managesthatpermit.We don'trelyon the401 20 thosestandards,withthosewaterqualitystandards.

21 certificationtoensurecompliancewithourNPDES 21 Q. Doesyourrelianceon a complianceschedule

22 permit. 22 indicatethatthe Portis notpresentlysatisfyingthe23 Q. DoesEcologyrelyon theNPDESpermitto 23 waterqualitystandards?

24 certifycomplianceinthe401certification? 24 A. Ourrelianceon a compliancescheduleisa

25 MR.REAVIS:I'lljustobjectto theextent 25 recognitionof realityofwhenyou'redealingwith
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1 stormwaterdischarges. 1 A. It'sthepermittee'sobligationto comply

2 Q. And is therealitythatthePortis not 2 withthepermit,correct.Andyou'recorrectthatit's

3 presentlycomplyingwithwaterqualitystandards? 3 thepermittee'sobligationto notviolateourstate

4 A. Thatisnotmy interpretationof-- in terms 4 waterqualitystandards, k_...,j

5 of theirstormwaterdischarges,itis difficultto 5 Q. And isn'tit Ecology'sobligationto ensure

6 applyourstandards,inparticularthestandardsinWAC 6 thatthepermitteesatisfiesboth--

7 173-040,todeterminefora stormwaterdischarge 7 A. Correct.

8 whetherindeedthatdischargeis violatingthose @ Q. -- thepermitandthewaterquality

9 standardsor not. And that'sbecausetherealityis is 9 standards?

i0 thatthestormwatereventisa verydynamiceventin i0 A. I believewe'refulfillingbothof those

ii whichyouwillseeconcentrationsof someof these ii obligationsthewaythatwe presentlyhavethepermit

12 constituentsbeinghighlyvariable.Andsoto tryto 12 structured.

13 applythesestandardstoa stormwaterdischargeis an 13 Q. Well,let'slookat therelationshipbetween

14 extremelydifficultprocessto doas opposedtotrying !4 thepermitandthewaterqualitystandards,focusing

15 to applytheseto yourstandardsteadystates 15 firstonthewaterqualitycriteriathatyou

16 industrialdischarge. 16 identified.Andbeforewe proceed,I'dliketomention

17 Andwhatwe havetriedto doin thepermitis 17 thatifat anytimeyou'dliketo takea break,we can

18 recognizetherealityof thatandbuildinwhatI will 18 easilydo that.

19 callan adaptivemanagementprocessof buildingtoward 19 (Recesstaken.)

20 thetypesandnumbersof stormwaterbestmanagement 20 Q. (BYMR. POULIN)It's10:12.Let'scontinue.

21 practicesthatwouldbringthesestormwaterdischarges 21 Beforewe jumpbackin,letme askthatwe tryto avoid
22 intoa levelof assurancethatwe couldbe confident 22 situationswhenwe'rebothspeakingat thesametimeso

23 thatthesestandardsarenotbeingviolated. 23 thatthereportercangetan accuraterecord,andit's

24 Q. Yourreferenceto compliancescheduleandan 24 alsoimportantthatyouallowme to finisha question

25 adaptivemanagementapproachsuggeststome thatyou're 25 so thatyouknowwhereI'mgoingwithit. Also,I'll _

26
i anticipatingfuturecompliancebasedon thepermit 1 trynotto cutyouoff.

2 managementapproach.Doesn'tthatindicatethatyou 2 Am I correctto understandyourtestimonyas

3 don'tbelievethereispresentcompliancetoday? 3 assertingthatthePort'scompliancewithitsNPDES

4 A. No,I don'tbelievethat,becausewhatwe're 4 permitassuresEcologythatdischargesat Sea-Tee

5 presentedwithrightnowin ourstandardsandwiththe 5 InternationalAirportcomplywithwaterquality

6 technicallimitsthatwe'representedwith,whenit 6 standards?

7 comesto regulatingstormwater,areprettymonumental. 7 A. Whatit assuresEcologyisthattheyare ona

8 Becausewhatwe'vebeenpresentedwithto regulate 8 compliancescheduleby complyingwiththepermitto

9 stormwaterdischargesarea setof regulationsthatare 9 achievecompliancewiththesestandards.And thisis

I0 bestsuitedto regulatinga typicalsteadystatetype i0 in particularforthestormwaterdischargesfromthe

ii of industrialormunicipalwastewaterdischarge. II facility.

12 Youdon'thavethatwithstormwater.It'sa 12 Q. I thinkthequestionfairlycallsfora yes

13 wholedifferentanimal.And so,youknow,we'reout 13 orno answer.Do youfeelunabletoansweryesorno?

14 theretryingas bestwe cangiventhelimitationsof 14 A. Well,yousayit callsfora simpleyesor no

15 wheretheregulationsareat rightnow,wherethe 15 answer,andI don'tbelieveI cangiveyoua simpleyes

16 scienceis at rightnow,to ensurethatthesecurrent 16 or no answer.

17 stormwaterdischargesandfuturestormwaterdischarges 17 Q. Let'slookat thePort'scurrentNPDES

18 willnotadverselyimpactthewaterqualityofthe 18 permit.Thisis Exhibit3. Wouldyouagreethat

19 receivingwaters,in thiscaseadverselyimpactthe 19 this--

20 receivingwatersofMiller,WalkerandDesMoires 20 (Discussionofftherecord.)

21 Creeks. 21 Q. (BYMR.POULIN)Is it yourunderstanding

22 Q. Isn'titthepermittee'sobligationto comply 22 thattheNPDESpermitforSea-TeeInternationalAirp[,

23 withthepermitrequirementsandthewaterquality 23 includesa compliancescheduleforstormwater

24 standardsregardlessof thesubjectivedifficultyof 24 discharges?

25 doingso? 25 A. Correct.Thatismy understanding.
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1 Q. Andwhat'syourunderstandingof how that 1 day thatexceeded15milligramsper liter, if they

2 compliancescheduleworks? 2 were,theywouldbe outof compliancewiththe permit.

3 A. My understandingof howthecompliance 3 Q. Arethereboth-- is it yourunderstanding

4 scheduleworksis-- andwithouthavingthepermitin 4 thattherearebothnumericeffluentlimitationsand

5 frontofme, my recollectionis thatthere'sa section 5 narrativeeffluentlimitations?

6 fordevelopingstormwaterlimits,stormwaterdischarge 6 A. Youcanhavenarrativeeffluentlimitations,

7 limitsinthe currentpermit.So thatsaysto me that 7 yes,in a permit.

8 sincewe'redevelopingstormwaterlimits,thatthat'sa 8 Q. Does--

9 complianceschedule. 9 A. I don'tseeany rightoffthe bathere.

I0 Q. I'msorry,I missedthe endof youranswer. !0 Q. Doesthispermitincludeeithernumericor

ii A. Thatsaysto me thatwe'redeveloping-- ii narrativeeffluentlimitationsforstormwater

12 sincewe'redevelopingfinalstormwaterlimits,that 12 dischargesat present?

13 saysto me thatthatisa complianceschedule,a 13 A. No.

14 compliancetrack,if youwill,fordevelopingfinal 14 Q. Whydoesn'tthe permitidentifythewater
15 stormwatereffluentlimits. 15 qualitycriteriaas effluentlimitations?

16 Q. Is it yourunderstandingthatthepermitdoes 16 A. Why wouldit?

17 notpresentlyincludeeffluentlimitsfor stormwater 17 Q. If thepermitis intendedto assure

18 discharges? 18 compliancewithwaterqualitycriteria,shouldn'tthose

19 A. That'smy understanding,yes. Well,letme 19 criteriabe identifiedas the notto exceedlimits--

20 correctthat. CouldI havea copyof the permit? 20 A. Butas I statedbefore--

21 Q. Certainly.Here'sa copyof Exhibit3. 21 MR.YOUNG: Youneedto waituntilhe

22 Pleasetakea momentto reviewitand letme knowif 22 finisheshisquestion.

23 youagreethisisthe currentenforcedpermit. 23 Q. (BYMR. POULIN)In fact,I was finished.

24 A. (Witnessreviewingdocument).Havinghad a 24 A. As I statedbefore,the way thatour

25 chanceto lookat thepermitfreshhere,you'llnotice 25 standardsarerightnow,okay,and theway we are

30 32

1 thatwithrespectto stormwater,thatthereareno 1 technicallylimitedrightnow,it is exceedingly

2 finaleffluentlimitationslistedforstormwater.And 2 difficult,ifnot impossible,to try to applythose

3 insteadwhatyouhavearemonitoringrequirementsfor 3 standardsto a stormwaterdischarge.

4 stormwaterunderSpecialCondition$2 of thepermit. 4 Thatis why thispermitwas designed,to

5 Q. What'syourunderstandingof whatan effluent 5 requirethePortto do the typeofmonitoringand to

6 limitationis? 6 provideus withthetypeof datawheredownthe line

7 A. An effluentlimitationis a regulatory 7 oncethe sciencearoundstormwaterimproved,onceour

8 requirementusuallyina permitthatis a set limit 8 knowledgearoundhow contaminantsareconveyedin

9 thatthepermitteeisheldto. Forexample,you'll 9 stormwater,onceour knowledgearoundwhatthe actual

i0 notethattheyhavea setof effluentlimitationsfor I0 impactsof stormwaterare on a receivingwater,we

II theindustrialwastewatersystemforoilandgrease, Ii couldlookto thedayof establishingwater

12 andtheyhavebothan averagemonthlylimitationof 8 12 quality-basedlimitsforstormwaterdischarges.

13 milligramsper literand a maximumdailylimitationof 13 Wherewe wereat whenthispermitwas

14 15milligramsper liter. 14 developed,and I willsaywherewe are atevennow,it

15 Q. And areyou referringto PermitCondition 15 is an extremelydifficultprospectto developwater

16 SI.Aon Page8? 16 quality-basedstormwaterlimits.

17 A. Yes,I am. 17 Q. Haven'tthosewaterquality-basedlimits

18 Q. So that'sa numericcapon the amountor 18 alreadybeenestablishedin thewaterqualitycriteria?

19 volumeof dischargethatcanbe included-- 19 A. Not forstormwaterdischarge,no, theyhave

20 A. On themonitoringthattheydo,the 20 not.

21 monitoringthattheydo on theirindustrialwastewater 21 Q. Can youshowme anythinginWAC 173-201Athat

22 discharge,on theirfinaltreatedindustrialwastewater 22 saystheWashingtonstatewaterqualitycriteria,water23 dischargecannot,on an averagemonthlybasis,that 23 qualitystandards,do notapplyto stormwater?

24 concentrationcouldnotexceedforoiland grease8 24 A. I'msayingthatthemethodologyfor

25 milligramsperliter.And theycouldneverhaveone 25 developingthose-- andyou wouldnotfindthe
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i methodologyhere,you wouldn'tfindthemin the i Isthattheway you understandit?

2 standards,okay? Theseareeitherstrictlynarrative 2 A. That'scorrect.

3 or numericstandards. 3 Q. Doesyourdescriptionof howdifficultwater_'-

4 Q. The standardsexist,don'tthey? 4 qualitystandardsareto applyappliedin theturbidk

5 A. Yeah. 5 standardhere?

6 Q. My questionis,are thosestandardsimposed 6 A. No, it doesn'tapplyto theturbidity

7 underthispermit? Is thelegalobligationto satisfy 7 standards.WhatI was referringto is the difficulty

8 thosestandardsimposedon thepermitteeby this 8 in applyingthestandardsunder040.

9 document,Exhibit3? 9 Q. Okay. We'llget to thosein a moment.

i0 A. They'reimposedin thatwe are --we put into i0 A. Okay.

Ii thepermita mechanismto developwaterquality-based Ii Q. Doesthe Port'scurrentNPDESpermitrequire

12 limits,andthat'swhat'sunderCondition$2. 12 the Portto satisfytheturbiditystandardherein

13 Q. Andthat'ssomethingthatwillhappenin the 13 173-201A-030(1)(c)(vi)?

14 future? 14 A. I wouldsay it does,becauseunderCondition

15 A. Correct. 15 S13,the Portis requiredfor theirconstruction

16 Q. It'snothappeningtodayunderthispermit? 16 activities,whichis whereyouwouldanticipateseeing

17 A. Ifyou'reaskingaretherewaterquality- 17 problemswithturbidity,the Port'srequiredforthese

18 basedlimitsforstormwaterin thepermitrightnow, 18 constructionactivitiesto comeup withStormwater

19 no,therearenot. 19 PollutionPreventionPlansandemployall thenecessary

20 Q. Forthepurposeof convenience,I'dliketo 20 BMPs,and thatwouldincludesedimenterosioncontrols

21 focuson fourdifferentwaterqualitystandardsthat 21 thatwouldbringthemintocompliancewiththe

22 applyto stormwater.The firstisthe standardfor 22 standard.

23 turbidity.Do youseethe stormwater-- sorry. 23 Q. Is thestandardidentifiedas an effluent

24 Do youseethewaterqualitystandardfor 24 limitation?

25 turbidityinWAC 173-201A-030? 25 A. We didnot put thestandardin as an effluent

<-34

1 A. Yes. 1 limitation, no.

2 Q. Where do you see that standard? 2 Q. And why not?
3 A. It's under 030. It's I guess Subsection 3 A. I don't see it included as -- I do not know.

4 (b)(vi),Turbidityshouldnotexceed5 NTUover 4 I did not writethe permit.

5 background. 5 Q. Wouldyou agreethatmonitoringandtesting

6 Q. Wouldyouagreethatthatsectionisproperly 6 to determinecompliancewiththe turbiditystandardis

7 designatedas Section030 (1)(c)(vi)forClassAA, 7 a technicallysimplematter?

8 extraordinarywaterqualitycriteria? 8 A. Are youaskingis it simpleto do a turbidity
9 A. Wouldn'tthatbe (1)(b)(vi)?Oh, I'msorry. 9 test?

i0 Q. (1)(a)is generalcharacteristics,(1)(b)is i0 O. Yes.

ii characteristicuses,and (1)(c)iswaterquality ii A. Yeah,in my opinionit is a simplethingto

12 criteria?I believeyou'llseethere'san arrow. 12 do a turbidityanalysistest.

13 A. Oh, I see,okay. 13 Q. Wouldyou agreethatthe requirementsof

14 Q. So wouldyou agreethat(1)(c)(vi)is the 14 ConditionS13for constructionactivitiesdo notapply

15 rightsection? 15 generallyto non-construction-relatedstormwater

16 A. Correct. 16 dischargesunderthispermit?

17 Q. Andthatsectionappliesto dischargesat 17 A. Yeah,S13appliesto construction-related

18 Sea-TacAirport? 18 activities.

19 A. Thatsectionappliesto -- yes,it would 19 Q. Butnot non-constructionstormwater?

20 applyto dischargesfromany facility. 20 A. S13 is particularto construction-related

21 Q. Now,thisstates,Turbidityshallnotexceed 21 activities,so -- correct,S13doesnotapplyto the

22 5 NTU overbackgroundwhenthebackgroundturbidityis 22 non-constructionstormwater. (

23 50NTU or less. And paraphrasing,whenbackground 23 Q. Let'slookat thoserequirementsin WAC

24 turbidityismorethan50NTU,thenturbidityshallnot 24 173-201A-040,and let'sfocustodayon the water

25 havemorethana i0percentincrease. 25 qualitycriteriafor copper,leadand zinc. And we can

DIANE MILLS, CCR, RMR, CRR

AR 001551 c206) 622-6875 * dmills@yomreporting.com Page 33 to Page 36



7_ FITZPATRICK January _ f _2

37 39

1 lookat thoseindividually. 1 standards,youhaveto approachit in a verydifferent

2 Now,you'vedescribeddifficultiesrelating 2 waythanthewaythatwe'vetraditionallyapproached

3 to thesewaterqualitycriteria.Couldyouplease 3 wastewaterdischargesfrommunicipalfacilitiesor

4 explainwhatdifficultiesyouare referringto? 4 industrialprocesswastewaterdischarges.

5 A. Certainly.Thedifficultyin usingthese 5 Q. Well,there'sa lotto discussin that

6 criteriathe way they'resetup in ourstandardsright 6 statement.I'dliketo addressmanyof those

7 now -- andagain-- did youwantto startoffwith 7 componentsindividually.

8 copper? 8 Isit yourassertionthatthere'san

9 Q. Yes. 9 exceptionforstormwaterso thatstormwaterdischarges

I0 A. Justto holdcopperup as an example,if I0 arenotsubjectto the obligationof meetingthese

ii you'llseetherethatcopperhasa coupleof footnotes ii numericeffluentlimitations?

12 attachedto it. Ifyou'lllookunderthe Freshwater 12 A. No,that'snotmy assertion.

13 Acutecriteria,forexample,you'llseethatcopper-- 13 Q. Do youagreethatalldischargesin the state

14 the acutecriteriais a one-houraverageconcentration 14 aresubjectto the obligationto assurethattheir

15 notto be exceededmorethanonceeverythreeyearson 15 dischargesdo notcauselevelsof toxicsubstancesin

16 theaverage.Alsoit hasa footnoteD forthechronic 16 thereceivingwatersto riseabovethe levels

17 criteria,andthat'sa four-dayaverageconcentration 17 identifiedhereinthe waterqualitycriteria?

18 not tobe exceededmorethanonceeverythreeyearson 18 A. You know,there'sa lotof dischargersinthe

19 the average. 19 state.Youdischargefromin frontof yourhomeevery

20 Q. Now,withrespectto copper,howdoesthe 20 day,thestormwaterthatcomesoff fromyourresidence,

21 Departmentof Ecology-- 21 okay? So my particulartakeon thisis thatit's

22 A. Iwasn'tfinished. 22 Ecology'sobligationto,you know,reachforwhatmakes

23 Q. Oh, I'msorry. 23 themostsensein applyingthesestandardsto

24 A. So whenyoulookat thosefootnotes,you 24 stormwater.And inthe caseof Sea-TeeAirport,I

25 know,whatthatis tellingyou,or at leastwhatit 25 believeourpermitthatwas originallyissuedbackin

38 40

1 tellsme is thatyou'redealingwitha wastewater 1 '98isa verygoodfirststepin doingthat.

2 streamthatis comingfroma sourceor sourcesthat 2 Q. HowdoesEcologyknowwhetherthe Port's

3 havewhatI woulddescribeas steadystateor 3 dischargescauseexceedancesof thesewaterquality

4 predictableconcentrations,in thiscasesteadystate 4 criteriain thereceivingwaters?

5 or predictableconcentrationsof copper. 5 A. We don'tknowthat. That'swhatwe're

6 And you wouldbuildyourtreatmentsystem 6 workingon.

7 accordinglyto attemptto meettheseparticular-- or 7 Q. You don'tknow?

8 attemptto treatthatwastewaterdischargein sucha 8 A. No. That'swhatwe'reworkingon.

9 waythatstatisticallyyou couldcounton notexceeding 9 Q. ThePort'sdischargescouldbe causing

I0 eitherthe acuteor chroniccriteriathat'sdescribed I0 violationsof thesecriteriaandEcology--

ii hereandthenalsofootnotedinC andD here. ii A. Or theycouldnot.

12 Andso whenyoutryto applythissamething 12 Q. -- wouldn'tknow?

13 to a stormwaterdischarge,it'snotthateasy-- in 13 A. Or theycouldnot. AR 001552
14 fact,youreallycan'tapplyit to stormwater,because 14 Q. Buttheycouldbe?

15 whatyousee ina typicalstormwatereventare 15 A. Couldbe ortheycouldnot. We don'tknow.

16 concentrationsforcopperin thiscasefluctuatingall 16 That'swhatthispermitis attemptingto do.

17 overtheplace.And typicallywhatyoumightseeis 17 Q. Hasn'tEcologycertifiedthatit has

18 perhapsinthe first15minutesof thestormeventyou 18 assurancethatthewaterqualitycriteriaare being

19 may indeedseea higherconcentrationthanthe copper 19 met?

20 acuteor chronicconcentrations.Butthenyoumay see 20 A. Couldyou saythatagain,please?

21 it actuallytailofflateron ina stormeventto 21 Q. Hasn'ttheDepartmentof Ecologycertified

22 virtuallynon-detect. 22 thatthewaterqualitystandardsarebeingmet at

23 So,you know,whatthistellsme at leastis 23 Sea-TacInternationalAirport?

24 thatwe haveto approachstormwaterina verydifferent 24 A. Whatwe havecertifiedin the 401water

25 way,especiallywhenit comesto try toapplythese 25 qualitycertificationis thatwe havereasonable
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1 assurancethatallourstatewaterqualitylawsand 1 a steadystatedischarge.

2 regulationsarebeingmet,okay? I do notbelievethat 2 Q. Eventhoughit fluctuateswildlyoverthe

3 we havecertifiedthatwe knowwithabsolutecertainty 3 courseof a day?

4 thatstormwaterdischargesareor arenot,forthat 4 A. There'sstillfarmorepredictablevariables\_

5 matter,exceedingthesestandards.Butwhatwe have 5 in thatthantherearein a stormevent.

6 doneissaythatwe havereasonableassurancein 6 Q. Whatkindof sampledoesthewaterquality

7 findingthatout,andin findingthatoutif itis 7 criteriaapplyto? Doesit applyto a directsampleof

8 indeedhappening,correctingit. 8 thedischargeor doesitapplyto a sampleofthe

9 Q. WhatstepshastheDepartmenttakento 9 stream?

i0 determinewhetherthewaterqualityin thereceiving i0 A. Itappliesto wherethe criteriaismet or

ii watersmeetsthesecriteriainWAC 173-201A-040for II hastobemet,and so I wouldsaythatif it'scriteria

12 copper,leadandzinc? 12 that'sbeingappliedendof pipethenthatwouldbe the

13 A. Well,oneof thestepsistheNPDESpermit, 13 areawherethe samplewouldbe taken.If it'scriteria

14 is puttingthisfacilityandall itsstormwater 14 thatarebeingappliedat theedgeof a mixingzone,

15 dischargeson thatpathto greaterknowledge.Andthe 15 thenthat'swherethe samplewouldbe takenandwhere

16 otheris-- I believeit'sin themostrecentwater 16 thecriteriawouldneedto be met.

17 qualitycertificationisa requirementtodo a water 17 Q. Whereisthe freshwatercriteriaforcopper

18 effectsratiostudyorsomethingsimilarto a water !8 applied?

19 effectsratiostudyatthePortof Seattle. 19 A. As I juststated,it dependson if it'san

20 Q. Well,we'llfocuson thata bitlater,but 20 endof pipewaterqualitycriteriasample.Inthat

21 fornowlet'scontinuelookingat thestepstakenin 21 caseyouwouldbe lookingat wherethedischargemeets

22 thepermit. 22 thereceivingwater.And ifthere'sa describedand

23 Youfocusedinitiallyin reviewingthewater 23 permitteddilutionzone,thenyou'relookingattheend

24 qualitycriteriaforcopperonthe requirementof a 24 of thedilutionzone.

25 one-houraverageconcentrationanda four-dayaverage 25 Q. Whatkindof dischargeis thestormwater r _

42 t
1 concentration.Whatkindofsampledoyouneedto 1 undertheNPDESpermit?

2 determinewhetherthatone-houraverageinthe first 2 A. We don'thave-- as I statedbefore,we don't

3 instanceismet? 3 haveeffluentlimitsforstormwaterdischarges.We're

4 A. I'vegotto tellyourightnow,I don'tknow. 4 developingeffluentlimitsforstormwaterdischarges.

5 I don'tknowwhatthatwouldtake. I knowwhatit 5 Q. Whatdoesitmeanto saythatthereareno

6 wouldtakeat a facilitywhereyouhavea steadystate 6 effluentlimitsapplicabletonon-construction

7 discharge,butI don'tknowwhatitwouldtakefora 7 stormwaterin thepermit?

8 stormwaterdischarge.Andthat'soneofthethings 8 A. Itmeanswhat'sstatedunderS2.B,isthat

9 we'reworkingon. 9 theyareona monitoringschedule.

i0 Q. Isn'tit truethatmanydifferentkindsof I0 Q. Isit possibleforthePortof Seattleto

ii industrialfacilitieshavedischargesthatarenot Ii violatethispermitin anywaywitha non-construction

12 steadystate? 12 stormwaterdischarge?

13 A. If they'restormwaterdischarges,yes,I 13 A. Oh,certainly.I mean,theycouldviolateit

14 wouldsaythatitis true,if it'san industrial 14 witha dischargefromtheirindustrialwastewater

15 facilitywithstormwater. 15 systembecausetherearelimitsforthewaterthatthey

16 Q. Isn'titalsotrueof industrialdischarges? 16 collectandtreatin theirindustrialwastewatersystem

17 A. No,becauseif it'sa processwastewater 17 sothattheycouldviolatethoselimits,beout of

18 discharge,theyhavecontroloverthatprocessand, 18 compliancewiththepermit.

19 therefore,Iwouldconsiderthata fairlysteadystate 19 Q. Thatwouldbe a violationapplicableto the

20 predictabletypeofdischarge. 20 industrialwastewatersystem?

21 Q. Whatabouta facilitythatrinsesdownthe 21 A. Correct.

22 shopflooroncea daywitha resultthatallthe 22 Q. Howaboutfornon-constructionstormwater?k,_,/
23 resultingpollutantsaredischargedin a singleflush? 23 A. Fornon-constructionstormwater,well,they

24 A. Theystillknowhowmuchwaterthey're 24 couldviolatetheconditionsof thepermitby -- they

25 applyingandwhenit'scoming,soI wouldconsiderthat 25 couldviolatethisparticularconditionof thepermit
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1 andnotdo therequiredmonitoringandreportingon the 1 Q. Areyoufamiliarwiththeprovisionof the

2 stormwaterdischarges.And,you know,thatgoesfor 2 CleanWaterAct thatstatesthatcompliancewiththe

3 all theparametersthatare listedthereunder$2. 3 termsof a NPDESpermitis consideredcompliancewith4 Q. Puttingmonitoringand reportingrequirements 4 theAct?

5 aside,let'sconsidera hypotheticalforturbidity. 5 A. I'mnotreallyfamiliarwiththatsection.

6 A. Okay. 6 No, I'mnotwell-versedinthat.

7 Q. Ifthe Porthada non-constructionstormwater 7 Q. Haveyouheardreferencetoa provision

8 dischargethatraisedthebackgroundturbidityby a 8 that'scalledpermitshield?

9 factorof 3, tripledthe backgroundturbidityinthe 9 A. You know,I justdon'tget into that. I'm

I0 receivingwater,wouldthatviolatethispermit? I0 not a lawyer.

Ii MR. YOUNG: I objectto theextentit calls Ii Q. Fairenough.

12 fora legalconclusion. 12 A. I'mtryingto getwaterclean.

13 Q. (BYMR. POULIN)Letme qualifythe 13 Q. Youpreviouslymentioneda compliance

14 hypothetical.If we assumea backgroundNTUof I0 and 14 schedule.Is therea complianceschedulein the

15 thePort'snon-constructionstormwaterdischargecaused 15 permit?

16 theturbidityin thatreceivingwaterto increaseto 16 A. Yeah,I wouldinterpretwhat'sunderthe

17 60,wouldthatbe a violationof thispermit? 17 monitoringrequirements,if youlookat someof the

18 A. As I statedbefore,there'snoeffluent 18 languageunderthemonitoringrequirements,and in

19 standardsforturbidityfornon-constructionstormwater 19 particularif youlookat S2.C.b.

20 in thepermit,okay? Departmentof Ecologyis still 20 Q. Wouldthatbe $2.C.2.b?

21 obligated,though,to ensurethatourwaterquality 21 A. Yeah,I'msorry.

22 standardsarebeingmet exclusiveof anypermit.And 22 Q. On Page17?

23 so if we had informationof that,we wouldinvestigate 23 A. That'san exampleof,you know,whatI would

24 it andproceedwith,you know,followingour 24 considera typeof complianceschedule,that'sentitled

25 investigation.We may wellproceedwithan enforcement 25 ComplianceEvaluation,of howwe'llbe usingthatdata

46 48
1 actionon that. 1 thattheygenerate.

2 Q. And whatprovisionof thispermitauthorizes 2 Q. Andthisstatesthat,"Monitoringwillbe

3 Ecologytodo thatin theabsenceof aneffluentlimit? 3 reviewedforcompliancewithWAC 173-201A.The

4 A. There'snoprovisioninthepermit,butwe do 4 departmentwillexerciseitsenforcementdiscretionin

5 havetheprovisioninourwaterqualitystandards. 5 the eventof non-compliancewiththesestandards."

6 Again,itgoesbackto thattherearenotexpressed 6 A. Correct.

7 effluentlimitsfor non-construction-relatedstormwater 7 Q. Now,isn'tit truethatthatprovision,

8 discharges.But thatdoesn'ttieEcology'shandsfrom 8 $2.C.2.b,appliesonlyto constructionstormwater?

9 takingthe necessarycorrectiveactionto correctthat 9 A. Yeah,I'm lookingat thatrightnow,and

i0 hypotheticalshouldit arise. I0 that'sright,thatappliesto constructionstormwater.

ii O. Butit doesmeanthatthepermititselfdoes ii Q. That'sa provision,$2.C.2.bis a provision

12 not requirethepermitteeto avoidtheexceedancewe 12 thatwas justrecentlyaddedby themajormodification,

13 describedin thehypothetical? 13 isn'tthatright?

14 A. Well,if you'lllook--there'sa Condition 14 A. Was it? I don'tknow.

15 G6,CompliancewithOtherLawsandStatutes."Nothing 15 MR. REAVIS:Can I ask a questionhere? You

16 in thepermitshallbe construedas excusingthe 16 saidPage17 a minuteago. Are you readingfromwhich

17 Permitteefromcompliancewithanyapplicablefederal, 17 exhibitnow?

18 state,or localstatutes,ordinances,or regulations." 18 MR.POULIN:ThisisPage17 of Exhibit3.

19 Q. In yourreview,do thoseapplicablefederal, 19 MR.REAVIS:That'sthemajormodification,

20 stateand localstatutes,ordinancesor regulations 20 notthe originalpermit;isthatright?

21 includethewaterqualitycriteriain 173-201A? 21 MR. POULIN:Thisis thecurrentmodified

22 A. Yes. 22 permitwhichincludestheoriginalpermit.

23 Q. Doesthatanswerapplyequallyto stormwater 23 Q. (BYMR. POULIN)If it'sof help,I'lldirect

24 discharges? 24 yourattentionto Page16,ProvisionS2.C.2,creates

25 A. Yes. 25 the monitoringscheduleforconstructionstormwater
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1 dischargesto WalkerCreekand tributariesand Gilliam 1 forcopperis beingmet?

2 Creekandtributaries.So seeingthat,wouldyou 2 A. Yes. We needthe hardnessdatafromthe

3 agree-- 3 receivingwater.

4 A. Yeah,I wouldagreethatthiswaspartof the 4 Q. Andcouldyouexplainwhy thatis? k,_

5 recentmodification. 5 A. Withoutgettingtoo overlytechnical,you'll

6 Q. So notonlydoesthecomplianceevaluation 6 notethatforcopper,likea lot of themetalsfor

7 provisionthatyou'vecited,$2.C.2.b,notonlydoes 7 freshwaterandacutecriteria,you'rereferredto

8 thatnotapplyto non-constructionstormwater,it only 8 footnote-- at leastforthe acutecriteria,you're

9 appliesto constructionstormwaterthatoccursin 9 referredto footnoteO. And you seethatthere'san
I0 WalkerCreekandtributariesand GilliamCreekand I0 equationtherein whichthehardnessvalueof the

Ii tributariesbut notconstructionstormwaterdischarges ii receivingwateris requiredforyou to figureout the

12 to Milleror DesMoiresCreeks;wouldyou agree? 12 exactnumericacuteconcentration.

13 A. Correct,yes. 13 Q. So theactualnumericcriteriavarieswith

14 Q. Now,beforewe moveon, I wantto getbackto 14 the hardnessofthe receivingwater?

15 yourdiscussionof -- if I canparaphraseandhopefully 15 A. That'scorrect.The correlationis thatas

16 accuratelycharacterizeyourstatement-- the 16 hardnessin thewatercolumnin the receivingwater

17 stormwaterqualitycriteriain Section040maynot be 17 increases,so toodoesthe acuteconcentration

18 so appropriateforstormwaterbecauseof its 18 increase.

19 fluctuatingnature. 19 Q. Doesthe NPDESpermitrequirethe Portto
20 Isn'tit truethatthesestatewaterquality 20 sampleand reporthardnessin thereceivingwater?

21 criteriaaredesignedto protectwaterqualityin the 21 A. In reviewingthisrightnow,I do not see

22 receivingwatersandto preventdegradationof 22 wherehardnessof thereceivingwaterunderthis

23 characteristicuses? 23 ConditionS2.Bfornon-constructionstormwater,I don't

24 A. Ofbeneficialuses? 24 seewherethat'srequired.

25 Q. Beneficialuses. 25 Q. S2.B,that'son Page14?

I A. Yes. 1 A. That'scorrect.

2 Q. And isn'tthatobjective,independentof the 2 Q. Andthatidentifiesa scheduleaccordingto

3 specificnatureof anydischarge,the goalisto make 3 whichthepermitteeshallmonitorstormwaterdischarges

4 surein orderto preventharmto aquaticlifeand 4 at fourspecifiedoutfalls?

5 environmentalvalues,the goalis to makesurethatthe 5 A. Correct.

6 waterqualitydoesnotexceedthesestandards? 6 Q. Andthenthe listedparameterscalledTPH,

7 A. Yes. 7 TSS,turbidity,alsototalrecoverablelead,total

8 Q. So shouldn'tthatconcernoverridethe 8 recoverablecopper,totalrecoverablezinc?

9 difficultyof fittinga squarepeg of stormwater 9 A. Yes.

I0 dischargesintothe roundholeof compliancewithwater i0 Q. Butyoudon'tseeanythingherethatrequires

ii qualitystandards? II samplingforhardness?

12 A. I don'tthinkwe'reindisagreement. 12 A. No.

13 I agree. Andthat'swhatwe'retryingto do here. We 13 Q. Doesn'tthatmakeit impossibleforEcology

14 are tryingto fitthe squarepegof stormwaterinto-- 14 to determinewhetherthedischargessatisfywater

15 or todo the typeof analysisthat'srequiredto 15 qualitycriteria?

16 determineif stormwaterdischargesfromthePortof 16 A. Itmakesthattypeof analysismoredifficult

17 Seattleare or arenotviolatingthesestandards.And 17 withtheabsenceof thatinformation,andthatiswhy

18 there'sa lotof gapsin our knowledgerightnow. And 18 in thewaterqualitycertificationwe put the

19 we'reusingourNPDESpermitto fillinthosegaps. 19 requirementin fora studysimilarto a watereffects

20 Q. Let'slookat anotheraspectof copper 20 ratioanalysisin whichyouwouldbe takinganddoinga

21 standard.Isn'tit truethatthe Departmentof Ecology 21 studyof thereceivingwaterhardness.

22 needshardnessdata-- scratchthatquestionand letme 22 (Reporterreadbackas requested.)

23 rephrase. 23 Q. (BYMR. POULIN) It'snotmerelymore _,/

24 DoestheDepartmentof Ecologyneedhardness 24 difficult,it'simpossible,isn'tit?

25 datato determinewhetherthewaterqualitycriteria 25 A. No, I wouldn'tsay it'simpossible.
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1 Q. How canyou determinecompliancewithwater 1 referenceto a one-houraverageconcentrationas well

2 qualitystandardswithouthardnessdata? 2 as footnoteD andits referenceto a four-dayaverage

3 A. Becausewe haveothersourcesforhardness 3 concentration.4 dataotherthanwhatthe Portwouldbe collectingfor 4 Do you knowwhetherthepermitrequires

5 hardnessdata. 5 samplingsufficientto generateone-houraverage

6 Q. Whatarethosesources? 6 concentration?

7 A. Thereis, fromotherstreamstudiesdonein 7 A. The typeof samplingthatis requiredfor

8 KingCounty,you know,studiesof hardnessvaluesfor @ metalsis compositesampling.Andthe difficultycomes

9 similartypesof streams,similarstreamstoMillerand 9 inthat,again,howin a stormeventdo you take

i0 DesMoiresand WalkerCreeks,dependingon theseason I0 discreetaliquots,samples,thataregivingyouan

II thatthesamplesweretaken, ii accuraterepresentationof whatindeedtheone-hour
12 Buti don'tthinkI'mdisagreeingwithyou 12 averageconcentrationis duringthatperiodof a storm

13 thatthatisa valueor a monitoringrequirementthat 13 or anynumberof storms?

14 shouldbe in thispermittomakeEcology'sjobeasier !4 Now,whattheyaresamplinghereor what

15 inevaluatinghowthesenon-constructionstormwater 15 they'rerequiredtodo in theirsamplingis at least

16 dischargesmeetor don'tmeetourstatewaterquality 16 eighttimesa yeardo thistypeof compositesampling.
17 standards. 17 And I do not knowif -- becauseI havenot recently

18 reviewedtheirstormwatersamplingreports,I do not

Let'sgo offrecord. 19 knowif you couldrelyon thedatain thosereportsto

20 ;staken.) 20 answerthe questionof whetheryou'reexceedingthe

21 Q. (BYMR. go backon record, 21 one-houraverage,and forthatmatterevenmore,

22 it's11:29. 22 whetheryou're-- forchroniccriteriawhetheryou're

23 I youstated d notwrite 23 exceedingthefour-dayaverage.

24 24 Q. Aren'ttherestandardsgoverninghow to

25 samplea creektogeneratea one-houraverage?
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1 A. Are therestandards?

A. LisaAustin. 2 Q. Uh-huh.

O. And thatwas backin 1997or '98;i: 3 A. On it? AR 00_556
4 t? 4 Q. Yeah.

5 Yeah. Shewouldhavebeen itthrough 5 A. ThereareguidelinesfromEPA on how you

6 '97to 6 conductstormwatersampling.Thoseguidelinesareby a

7 Q. an employee yoursupervisionat 7 numberof expertsinthe fieldconsideredto be very

8 thetime? 8 inadequate,especiallywhenit comesto answeringthe

9 A. Yes. 9 questionsas to whetheror notyou'reexceedingthe

I0 Q. Who is be writingthenewpermit i0 one-houror four-dayaverageconcentration,and

Ii thatpresumably issuedto replacethispermit ii inadequateandoutof date,verydatedguidelines.

12 thisyear? 12 Thoseare theonlystandardsorguidelinesthatI'm
13 A. His is Ed 13 currentlyawareofthatare outthererightnow.

14 Q. Arc is thecurrent litymanagerand 14 There'sa lotof workbeingdoneby -- well,

15 permit ger forSea-TeeInterr oralAirport? 15 forexample,theNationalUrbanStormwaterStudyof
16 A. 16 wherethey'retryingto developthe sciencefurtherso

17 Do you knowwhetherthenew will 17 thatwe cangetat someof theseverythornyissues

18 in idea requirementto monitor 18 relativeto stormwater.And samplingstormwaterevents

19 A. I don'tknowwhatitwillinclude now. 19 is whatI wouldcharacterizeasverymucha workin

20 haven'tseena draftor anythingof that 20 progressand in itsinfancyanddefinitelyat the

fairlycertainthatwe willbe addressing 21 beginninghere.

22 And we'rehopingthroughthispermitto23 Q. Let'sgo backto the waterqualitycriteria 23 advancethatscienceand knowledgeevenmore,through

24 in173-201A-040.We'vejustlookedat hardness.We 24 thispermitandalsothroughthewatereffectsratio

25 previouslyfocusedbrieflyon footnoteC and its 25 studythatwe'rerequiringaspartof the waterquality
DIANE MILLS, CCR, RMR, CRR
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1 certification. 1

2 Q. Well,independentof stormwater,doesn'tthe 2 A. No. AndI'mnotan attorney,but ! bel:

3 statehavesomeagreed-uponprotocolsfordetermining 3 _)aretheeffluentstandardson toxics

4 whattheone-houraverageconcentrationof pollutants 4 _ffluentguidelinesthatare by EP_m_4

5 in a creekor othersurfacewaterbodyis? 5 Q isn't173-201A-040addressed toxic

6 A. Yes. We havewhat'scalledreasonable 6 substan as requiredto implement EPAdirective

7 potentialdeterminationprocedures.And again,though, 7 at thest level?

8 thosereasonablepotentialproceduresareonlyforwhat 8 A. I 'tspeakto --I'd to researchwhat

9 I calledbeforesteadystateindustrialprocess 9 307(a)is, I thinkyoumay -- I don'tthinkwhat

i0 wastewaterdischargesormunicipalwastewater i0 isbeingrefe to here, I thinkarein fact

II discharges.We havenotyetcomeup witha methodfor ii standards guidelinesfromEPA,

12 applyinga reasonablepotentialdeterminationto 12 andthat'swhat of theCleanWaterAct

13 stormwater. 13 is referringto, I thinkto saythatthoseare

14 Q. Well,thesecriteriaintheWACs,theywere 14 comparableto our Jalitystandardsarethe same.

15 createdby theDepartmentofEcology,weren'tthey? 15 Whatdrivesour ty standardsisactuallya

16 A. Yes,as we'reobligatedto doundertheClean 16 differentsectJ WaterAct.

17 WaterAct. 17 Q. Do which )nthatis?

18 Q. Anddoesn't173-201A-040sub2 saythe 18 A. No t.

19 Departmentshallemployor requirechemicaltesting, 19 Q. wouldagreethat particular

20 acuteandchronictoxicitytesting,andbiological 20 compc 173-201A-040,isthe me, ofWashington's

21 assessments,asappropriate,todeterminecompliance? standardsthat dc pollutants

22 A. Suredoes,yes. It saysthat. byEPA?

23 Q. Are youtellingme theDepartmentdoesn't A. No,I don'tagree.

24 knowhowtodo that? Q. Youdon'tagree?

25 A. No,I'mnottellingyouthat. WhatI am _

58

1 tellingyouisthatthesciencefordoingthe

2 appropriatelevelof testingis indevelopmentright 2 that that

3 now. But I believethatwe'reemployingall-- or 3 we havesetfor waters.And

4 requiringofthePortallnecessarychemical,acute, 4 withouttheClean to me, I believe

5 chronictoxicitytestinginthispermitandin the 5 307(a)act_ thatare

6 waterqualitycertificationto workon thisevaluation 6 set
7 of theirnon-constructionstormwater.

8 Q. Canyoutellme whata compositesampleis,

Page52of thepermit,SectionGII,General 9 turningbacktothe samplingrequirementsin thepermit
I0 :ionSll. I0 on Page14?

ii Ducantakeyourtimeto read butit II A. (Witnessreviewingdocument).I believe

12 states, applicabletoxiceff standardor 12 composite--andI don'tseetheassociatedfactsheet

13 prohibitior ludinganyschedt _fcompliance 13 here--butitusedtohavea listof definitionson

14 specifiedin _ffluent of prohibition)is 14 thefactsheet.

15 establishedunder oftheCleanWaterAct 15 Q. I havethefactsheetavailablehere. This

16 fora toxicpollutant _tstandardor prohibition 16 isa newexhibit.

17 ismorestringent uponsuch 17 (DepositionExhibitNo. 136wasmarkedfor

18 pollutantinthe mentshallinstitute 18 identification.)

19 proceedingsto or reissuethepermit 19 Q. (BYMR. POULIN)Pleasetakea lookatnew

20 to conform newtoxicefflu_ tandardor 20 Exhibit136andseeif thisappearstobe thefact

21 prohibiti 21 sheet.

22 A. 22 A. Okay. InExhibit136,ifyou lookon Page :i

23 Isn'tWAC173-201A,andin[ 3, 23 47,there'sa definitionthereof whatwe meanby

24 sucha toxiceffluentstandardof prohibit 24 compositesample.

ear 25 Q. Anditsaysit's"Amixtureof grabsamples
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1 collectedat the samesamplingpointat different 1 thatrightnow.

2 times,formedeitherby continuoussamplingor by 2 Q. Is itpossiblethatthereis no answer?

3 mixingdiscreetsamples.Maybe a 'time-composite' 3 A. It'spossible,but I thinkthatwe can't4 (collectedat constanttimeintervals)or 'flow- 4 simplystandstilland do nothingbecauseit'snot

5 proportional'collectedeitheras a constantsample 5 possiblerightnowto get thisanswer. But ! think

6 volumeat timeintervalsproportionalto streamflow, 6 it'sverypossiblewithfurtherstudy,further

7 or collectedby increasingthe volumeof eachaliquot 7 knowledge,to advancethiswholeissueand thereby--

8 asthe flowincreasedwhilemaintaininga constanttime 8 you know,I'moptimisticthatby workingon these

9 intervalbetweenthealiquots." 9 things,you know,we willhavean answer.

i0 Do you knowwhetherthiskindof composite i0 Q. Ecologycouldrequirethe Portto collecta

iI samplecouldbe usedto giveyoua one-houraverage Ii grabsampleinsteadof a compositesample,couldn'tit?

12 concentration? 12 A. Yes,theycould,but grabsampledoesn'ttell

13 A. Idon'tknow. 13 youanything.Itdoesn'ttellyou asmuchas a

14 Q. Do you knowif it couldbe usedto giveyoua 14 compositesampledoes.

15 four-dayaverageconcentration? 15 Q. Wouldn'ta seriesof grabsamplesgiveyou

16 A. Thatwouldassumethatyouhad a stormevent 16 theabilityto determinefour-houror severalone-hour

17 thatlastedoverfourdays. 17 averages?

18 Q. Who knowsthatkindof thingwithinthewater 18 A. Now you'retalkingcomposites.A seriesof

19 qualityprogram? 19 grabsamplescombinedis a compositesample.

20 A. I don'tknowwhowouldknowwithinthewater 20 Q. I'mnot suggestingthattheybe co_ined but

21 qualityprogram.I knowpeoplewhoareworkingon this 21 thattheybe evaluatedindependently.Fourgrab

22 withinthewaterqualityprogramto --again,try to 22 samplestakenoverthe courseof an hour,for example,

23 advancea sciencehere. Thequestioncomesin is, 23 wouldn'tthatgiveyou a one-houraverage?

24 especiallyincompositesamplingonstormevents, 24 A. Thenif you'retakingtheaverageof their

25 whetheryou'reansweringthequestionbetterusing 25 concentrations,you'vejustcompositedthe sample.
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1 time-compositeor flow-proportional. 1 Q. Well,isn'tthatwhatthewaterquality

2 I do knowthatthereisdebateamongthe 2 standardcallsfor,a one-houraverageconcentration?

3 samplingexperts,the stormwaterexpertsinthe field, 3 A. Correct.

4 thatyoumostlikelygeta moreaccurate 4 Q. So doesthatsuggestto you,then,thata

5 characterizationof justwhatthe concentrationsarein 5 compositemay be adequateif it'sa compositeof a

6 a stormeventif youwereto useflow-proportional, 6 one-hourtimeperiod?

7 thatthatbettergaugeswhattheimpactis. Butthen 7 A. It'sa composite-- no,no.

8 thatleadsto a difficultyas to, youknow,whatis 8 Q. Okay,let'slookat a differentissue. The

9 reallytheassociatedtimeto yourflow-proportional 9 monitoringrequirementsfornon-constructionstormwater

i0 sampleandthenwhetherthattimethencorrelateswith i0 requirethe permittee,thatis the Port,to monitorfor

Ii somethingthatyou wouldseein thereceivingwater, ii totalrecoverablecopper,leadand zinc.

12 andagain,thereceivingwaterbeingwherewe'retrying 12 Whatdoesthatmean,totalrecoverable?

13 tomeasurewhethertheseimpactsareoccurringor not, 13 A. Totalrecoverableisa measureof all the

14 whetheryoucan getallof thosethingsto lineup. 14 metalsthat-- whethera dissolvedor particulate,all

15 Again,thispointsto justhow difficultand 15 themetals-- or the -- letme backup.

16 complextruecharacterizationof theimpactof the 16 Totalrecoverableis a measureof the entire

17 stormwaterdischarge,characterizationof those 17 concentrationof a metalregardlessof the speciesof

18 stormwatereventscanbe on the receivingwater. 18 thatmetal,whetheritbe dissolvedor associatedwith

19 a particulate.

20 20 Q. Do you seethatin thewaterqualitycriteria

21 canbe ,eor four-day 21 Section173-201A-040thatin thefirstcolumn,both

22 averagefor withwaterquality 22 copper,leadand zincand otherrelevantmetalsare23 criteriafor 23 followedby the footnoteDD?

24 A. I 24 A. Yes,I do.

25 Q. Let'slookat footnoteDD. And foryour
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1 convenience,I havea new exhibitwhichyouwillsee is 1 Q. Wouldyouagreethenthatthemetals

2 simplyan enlargedphotocopyof footnoteDD. 2 criteria,sinceEcologydoesn'tknowthe seasonal

3 (DepositionExhibitNo. 137wasmarkedfor 3 partitioning,shallbe appliedas totalrecoverable

4 identification.) 4 valuesinsteadofbeingappliedas the dissolved

5 Q. (BYMR. POULIN)Couldyou pleasereadthe 5 fraction?

6 firstsentenceof footnoteDD aloud. 6 A. Well,there'smoreto thatsentencethere.

7 A. Firstsentence? 7 "Determinedby back-calculation,usingthe conversion

8 Q. Yes. 8 factorsincorporatedin thecriterionequations."

9 A. "Thesean_ientcriteriain thetablearefor 9 Q. Okay. So are thecriterionequationsthe

i0 thedissolvedfraction." i0 itemswe seein footnoteO and,forexample,P, and for

Ii Q. And did youjustexplainthatthe total Ii lead,Q and R, and forzinc,AA and BB? Are thosethe

12 recoverableis a wholethatincludessubparts? 12 criterionequations?

13 A. It includesthedissolvedfraction. 13 A. Yes,thoseareexamplesof criterion

14 Q. So thedissolvedfractionisjustpartof the 14 equations.

15 totalrecoverable? 15 Q. And do you understandthe referenceto back-

16 A. Correct. 16 calculationto meanusingthisequation--

17 Q. Haveyou reviewedthisfootnotebefore? 17 A. Yes.

18 A. Yes,I'vehadoccasionto reviewthis 18 Q. -- to identifythe numericcriteria?

19 footnotebefore. 19 A. Yes.

20 Q. Let'sfocusonthe thirdandfourthsentences 20 Q. And do youunderstandthisfourthsentenceto

21 of the footnote.Thosesentencesstate,"Themetals 21 meanthatbecausetheDepartmentdoesnot knowseasonal

22 criteriamay notbe usedto calculatetotalrecoverable 22 partitioningof thedissolvedmetals,it shouldusethe

23 effluentlimitsunlesstheseasonalpartitioningof the 23 totalrecoverablemetalvalueratherthanthe dissolved

24 dissolvedto totalmetalsin theambientwaterare 24 fraction?

25 known. Whenthisinformationis absent,thesemetals 25 A. Yes.

66
1 criteriashallbe appliedas totalrecoverablevalues, i Q. So wouldyouagree,then,thatat least

2 determinedby back-calculation,usingtheconversion 2 insofaras ourfocuson footnoteDD, the sampling

3 factorsincorporatedin thecriterionequations." 3 requirementin thepermitfor totalrecoverablecopper,

4 A. Yes. 4 leadand zinc,is sufficientto generateinfor_tion

5 Q. Whatdoesthatlanguagemeanto you,or what 5 thatwe can useto determinethe waterqualitycriteria

6 do youunderstandit tomean? 6 withthatback-calculationprocess?

7 A. I understandit tomeanwhatit says. 7 A. That'sif you'redevelopingan effluent

8 Q. DoesEcologyknowthe seasonalpartitioning 8 limit.

9 of the dissolvedto totalmetalsinMillerand 9 Q. Or if you'redeterminingcompliancewiththe
I0 DesMoinesCreek? i0 standard?

ii A. No,we do not. Ii A. Or if you'redeterminingcompliancewiththe

12 Q. Do youunderstandthephrase,this 12 standard,yes.

13 informationin the fourthsentenceof footnoteDD to 13 Q. BecauseDD explainshow to use the equation

14 referto theseasonalpartitioningofthe dissolvedto 14 to determinewhatthe numericcriteriais?
15 totalmetalsin thea_ientwater? 15 A. Yes.

16 A. Couldyourepeatthat,please? 16 Q. So in summary,wouldyouagreethatfootnote

17 Q. Doyou understandthephrase,this 17 DD canbe understoodto meanthatyoudo nothaveto

18 informationin the fourthsentenceof footnoteDDto 18 knowthedissolvedfractionof thespecificmetalto

19 referto theseasonalpartitioningofthe dissolvedto 19 determinetheapplicablewaterqualitycriteriawhen

20 totalmetalsin the ambientwater? 20 the seasonalpartitioningof thedissolvedto total

21 A. Yes,I do. 21 metalsin theambientwateris notknown?

22 Q. Wouldyouagreethattheninthemeaningof 22 A. That'swhatwe'releftwith,yes.

23 footnoteDD,thatinformationis absentbecauseEcology 23 CouldI add something,please? _--
24 doesn'tknowit? 24 Q. Sure.

25 A. Yes. 25 A. If you'llreadthe entireparagraphthere,
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1 goingon fromthefourthsentence,"Metalscriteriamay 1 Doyou understandthatlanguageto require

2 be adjustedon a site-specificbasiswhendataaremade 2 samplingofthe receivingwater?

3 availableto theDepartmentclearlydemonstrating_he 3 A. Yes.

4 effectiveuse of thewatereffectsratioapproach 4 Q. Why isthat?

5 establishedby USEPA,as generallyguidedby the 5 A. Becausetheyaretakingthe-- well,letme

6 proceduresin USEPAWaterQualityStandardsHandbook, 6 backup on that. It'ssamplingof theiracutetoxicity

7 December1983,as supplemented."And thathasbeen 7 effectsfromthestormwaterat theend of pipe,so it

8 supplementedandreplacedsince1983. 8 wouldbe justbeforeitentersthe receivingwater.

9 Q. Havedatabeenmadeavailableto the 9 Q. It'scharacterizationof theeffluent,notof

I0 Departmentin thesenseof thatsentence?Hasthe I0 the receivingwater,isn'tthatright?

ii watereffectsratioapproachestablishedby USEPAand ii A. That'scorrect.Butwhatthiseffluent

12 as supplementedsince1983,hasthattakenplace? 12 characterizationhelpsus to answeriswhetheror not

13 A. We haveput requirementsin thepermit,in 13 we'llseeany acutetoxicityeffectsin the receiving

14 theNPDESpermit,andalsoin thewaterquality 14 water. If we'renotseeinganyacutetoxicityin the

15 certificationto developthatinformation. 15 stormwater,in the stormwatereffluent,thenwe would

16 Q. We'llfocusmoreon the 401later,butwhere 16 notanticipateseeingany acutetoxicityimpactsin the

17 is thatrelevantsectionor provisionof theNPDES 17 receivingwater.

18 permit? 18 Q. Butit doesn'tnecessarilytellyou whether

19 A. Well,inmy opinion,weare fillingin that 19 waterqualitystandardsarebeingmet in thereceiving

20 datagapwiththemonitoringrequirementsunderS2.Bin 20 water,doesit?

21 part. It'snotperfect,but I thinkit getsus partof 21 A. Well,it tellsus thatoneof the standards

22 the waythere. 22 is beingmet,andthat'sa narrativestandardforacute

23 Q. Didn'tyou agreethatS2.Bdoesn'teven 23 toxicity.

24 requirehardnesssampling? 24 Q. Butit doesn'ttellyouwhetherthenumeric

25 A. Sure,I agreedwithyouon that,butthat 25 criteriaforthemetalsarebeingmet?70 72

1 doesn'tsayit'snottellingus anythingelse. 1 A. No,it doesn'tgiveus thattypeof

2 Q. IfEcologywantsto determinewhetherthese 2 definition.

3 waterqualitycriteriaarebeingmet in thereceiving 3 Q. There'sa referencehereat thebottomof

4 water,shouldn'tthepermitteebe requiredto sample 4 Page35 toDepartmentof Ecologypublication

5 the receivingwaterin additionto thedischarge? 5 WQ-R-90-80,LaboratoryGuidanceandWholeEffluent

6 A. Correct. 6 ToxicityTestReviewCriteria.Andit saysthatall

7 Q. DoesthispermitrequirethePortto sample 7 samplesandtestsolutionsfortoxicitytestingshall

8 the receivingwater? 8 havewaterqualitymeasurementsas specifiedin that

9 A. Thisconditionin thepermitdoesnotrequire 9 publication.

I0 that,no. i0 Do you knowwhetherthatpublicationrequires

ii Q. Istheresomeotherprovisioninthepermit ii samplingof hardnessor receivingwater

12 thatrequiressamplingof thereceivingwaterforthis 12 characteristics?

13 purpose? 13 A. I believeit requiressamplingofthe

14 A. Thatrequiresa receivingwaterstudy? 14 hardnessof the wholeeffluent.

15 Yeah,we haveotherprovisionsinhere,inparticular, _. ..........I.........o_o,_=_Li_v_ _=_uxv_L_u,u-_.

16 theacutetoxicityconditionsunderSlO,acutetoxicity 16_ MR?YOUNG: Is ittimetotakeal_ak?

17 forstormwater.And someof theinformationgenerated 17 _20ULIN: Oh, sure,we_ak now,if

18 therehelpstellus what'shappeninginthereceiving 18 you'dlike._ /-

19 water,especiallyas it relatesto acutetoxicity 19 (Discus_erecord.)

20 effectsfromstormwaterdischarges. __lb. Let'sbreak.

21 O. ThatProvisionSI0 on Page34 identifiestwo 121 (De_M_ion recess_12:lb, to be
22 acutetoxicitytestslistedbelowand saysat the on

23 outsetthateffluentcharacterizationforacute 23

24 toxicityshallbe conductedtwiceat eachof the O

25 followingoutfalls,and thenidentifiesfouroutfalls.
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1 AFTERNOONSESSION 1 A. Wehavetocheckin withPortpersonnel

I:00P.M. 2 accompaniedontothesecureareasof the

3 --o0o-- 3 Sodidtheyidentify-- verifyyou'.

4 CO_II_INGI_L_/_INATION 4 ider cation,makesureyouwereKevin

5 5 Isthat of thethings?

6 BYMR. 6 A. Ye_

7 Q. It 1:06. Let'srecaponeor matters. 7 Q. And havean escort thePort

8 Beforewe .nto that,haveyou a site 8 throughoutyoul sit?

9 visitat the tle-Tacoma Airport? 9 A. Yeah. certain of the Port

i0 A. Yes. i0 whereescort'sre( partsof thefacility

11 Q. Howmanyt sitevisits? Ii whereanescort'sre¢

12 A. I'dhaveto years,sixtoeight !2 Q. Andhowdidit howdidyoumoveabout

13 times. 13 thefacilityphysicall useyourown vehicles

14 Q. Sixto eight 14 or didthePortprov

15 A. Uh-huh. 15 A. It'sbeend: !renton !rentoccasions.

16 Q. Let'ssa thepast arm,howmany 16 At timeswehave in our ;chicle.

17 sitevisits? 17 Q. Port?

18 A. In twoyears,I it'sbeen 18 A. Yeah. at othertimes _eina
19 three 19 Portvehicle convenience.

20 Q. werethecircumstancesof isits? 20 Q. thegroupsizethatyou

21 A believethecircumstanceof oneof 21 I guess saidyouhadsixto eight .sits.

22 vim wasto showourdeputydirectorthetypes 22 What thelargestentourageor groupyouever_a
23 erosioncontrolfacilitiesthatthePorto 23 with? k
24 cattlehadinplaceforsomeof theirconstruction 24 Are youreferringtothenumberfrom

25 activities. 25 Departmentof Ecology?

74

1 Theotherwasto followupon a complaint 1 Q. Thetotalnumberofpeoplepresent.

2 had receivedaboutoneof theconstructior 2 BothPortpersonnelandEcologypersonne
3 as. I thinktheotherwasto follow 3 Yes.

4 concern a citizenhad. BrettFishwas 4 A. I shouldsay,andPortcon

5 whohada ._rnaboutwhathe was as 5 Q.

6 presporum tiesinMillerCreek. sowhileI 6 A. The estnumberI canrecall total,

7 wasvisiting I alsodida inspection 7 I thinkthere aboutten ofus.

8 of someof the ion activl s at thePortof 8 Q. _d Portandits and

9 Seattle. 9 consultants,what groupof non-Port

i0 Q. Wherewerethose activitiesor I0 peoplethatyoudid with?

ii whichconstructionsites visit? ii A. Whatdo youmean people?

12 A. The _twevisitedfor-- 12 Q. Everyoneother rt staffemployeesor
13 themostrecent directorwerein 13 consultants.

14 andaroundthedew reaandalsoin 14 A. Areyour_ to numberof

15 andaroundthe constructJ DnStateRoute 15 Ecology

16 509. 16 Q. Well couldtellme thel_est numberof

17 O. Has Porteverplacedany ionson 17 Ecologyper_ _el. I wouldalsobe "_int_stedto hear

18 youracre: o anypartof theairportgrout or 18 Ecology_s Ifyouhadotherpeoplewi_you that
19 facilit_ 19 wereni_Ecc IYpeople,I'dliketo getthe_ numbers.

20 onlyrestrictionswe haveisbecaus6 20 A/ Wel'-iI guessexclusiveof Ecology k

21 naturethatthePorthas,butwe've _niLel-- I'msorry,ifyou'retalkingabout

22 deniedaccessto areasthatwe wantedto have rgeslgroupof Ecologypersonnel,I thinkinclude
23 to. selfthatwouldnumberaboutfour. k._

24 Q. Whatwerethosesecurityconditionsthatyou Q. _d if youexpandedthatto includepeople

25 recall? 25 thatwerenotEcology?
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1

2 wehad folksfromotheragenciesothert es.

3 of [eor Portof Seattleanditsconsul _ts. i 3 Q. promptedher visit?
4 justdo recallrightnow. 4 A. She visitof a of different

5 Q. _oueverdo a sitevisitwi County 5 sitesin theNorth andshe expressedan

6 personnel? 6 interestin,since new to the agency,

7 A. Well m includingin th_ KingCounty 7 of-- and we interestto her

8 personnel theKingCour )arsonwhowasalong 8 sinceshe new to theage seethe Port

9 withus -- I shc sayone KingCountypersons 9 of Airportfacility.

i0 wasnot undercont ogy,so I guessthat Has DirectorFitzsimmonsdonea site

ii wouldbe oneKing

12 WhenI wastalk aboutEcologypersonnel 12 Q. To yourknowledge,whendidstormwater

13 before,andhereI'm .ngspecificallytoKelly 13 dischargesbecomesubjectto theCleanWaterAct?

14 WhitingbecauseKel _rcontractto Department 14 A. That'sfunny,becausewe justtalkedabout

15 of Ecology,I cot ieredhim fogypersonneleven 15 thatat lunchtime.Stormwaterdischarges--

16 thoughhe worh KingCount[ !6 MR. YOUNG:Moveto striketheprivilegethat

17 Q. So on sitevisitwhen lyWhiting i7 youjustreferredto.

18 accompaniec therewereno more mn fournon-Port

19 people, recall? 19

20 A. recall. 20 whenEcology ifthat

21 Q. id the Porteverplaceanyrestri 'Dnson 21 wouldbe helpful?

22 whe_ couldgo? 22 A. Stormwater concern--
23 No. 23 andthisis aterfrom

24 Q. Didtheyrequireany backgroundchecks? T

78 80

2 as of theairport,we hadto havethenecessary 2 Q. WouldyouagreethatSea-TarInternational

3 to showthatwe werebeingaccompanied 3 Airportis consideredan industrialfacility?

4 Lelintothoseareas. 4 A. Yes. That'swhywe putit underpermit.

5 Q. .dthePortrequirethe De 5 In fact,I was thepersonat Ecologywho firstraised

6 identif advancewhereitwould ? 6 the concernsaboutwhetherwe wereadequately

7 A. No. 7 addressingstormwaterrunoffat Sea-TarAirport.And

8 Q. And t requireEcoh identifyin 8 thatgoesbackto '91/92.

9 advancewho wol be amongt group? 9 Q. So ten yearsago youraisedthatissue?

i0 A. No, I don thatin advance,you i0 A. Yes.

II know. Theymay whatnu_er of peopleare

12 comingfromEcologys( _ttheycouldmakevehicle therequirementof complyingwithwater

13 arrangements,but I wherewe hadto irds?

14 identifythemby coming. 14 A !ndid stormwaterdischarges notsure

15 Q. Who is _uty 9rthatyou 15 I question.

16 mentioned?, 16 Q. Well, ouldagree pointstormwater

17 A. Linda_offman. 17 dischargeswere the CleanWater
A'

18 Q. An_#_hat'sshea deputy irof? 18 Act;is thatright?

19 A. S_'s deputydirectorof the ._Lrtmentof 19 A. I believe the intentto somehow

Ecolog/ & 20 regulatethe of youknow,in the
20

21 _ HowmanydeputydirectorsdoesE(:_ have? 21 CleanWater Imean,the the CleanWater

22 /_. One. 22 Act is t_ and restorethe usesof

23 / Q. Justone? 23 our 'swaters,the fishable And I

AP"

A. Yeah. _ whatwasincludedin thatisevento at
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1 '' or indust 1 ourknowledgeonthe characterof thestormwater

2 ureas. 2 dischargesfromthePortof Seattleandwhatthe

3 And so towardsthatend,EPAdeveloped 3 impactsofthosestormwaterdischargesare tothe _
4 regulationswhichI believewere ;t 4 surroundingreceivingwaters,andwiththatinereased%_,,_

5 promu bedbackin -- I don'trecallera I 5 knowledge,howbestthento regulatethosestormwater

6 believe theearly'90s. Andso fol in that, 6 dischargesgiventhat,youknow,whatwe requireright

7 we wantec ensurethatwe werein withthose 7 now iscurrentlythebestavailablesciencethatwe

8 regulations withrega industrial 8 have,thetypesofbestmanagementpracticesthatthey

9 stormwater _rges.ButI .dsaythatEcologyas 9 shouldbeputtingintoeffectfortreatingthose

i0 an agencymay h evenbeen ofEPAin thatwe i0 stormwaterdischarges.

ii werelookingat learnsat shipyardsdating ii Butagain,I don'tseetherelationship

12 backto themid 12 betweenthe factthat,youknow,we startedworkingon

13 Q. Do shipyards Lrticularissueswith 13 stormwaterdischargesat shipyardsbackin themid

14 metalsin their _charges? 14 '80s,thatwe thenwerepresentedwitha wholesetof

15 A. Yes,they thenatureof their 15 new regulationsfromEnvironmentalProtectionAgencyon

16 industrial andbecaus_ of theirworkon 16 stormwaterandhowtomanagestormwater.

17 vessels, dry-docksor in theiryards, 17 Ifyou'lllookat thoseregulations,those

18 areexposed weather.And oneparticular 18 regulationsdon'tspeakat allto regulatingstormwater

19 typeof ir operationthatthey whichis 19 dischargeswithNPDESpermitsoutsideof issuing

20 blastinc -- sandblasting,aggregate _ting 20 generalNPDESpermitsforindustrialstormwater

21 operal s, andiftheyusea particular 21 discharges.AndI thinkwe'vegonequitea bit further

22 bla_ agentthathashighcopper 22 thanthatby havingan individualpermiton Sea-Tee

23 ii youputallthosetogetherandyouget 23 Airportfortheirindustrialstormwaterdischarges.

24 reallyseriousstormwaterrunoffconcernsand 24 So I actuallythinkwe'vedonea commendable,

25_ 25 if notexcellentjob incontrollingthosedischarges .
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I andworkingforfurthercontrolsonthosedischarges

2 fromSea-TeeAirport.

3 3 Q. Isn'tittruethattherearetwokindsof

4 4 effluentlimitations,generallyspeaking;there's

5 issues saythe 5 technology-basedeffluentlimitationsand surfacewater

6 stormwater raised, 6 quality-basedeffluentlimitations?

7 Ecologystill asbasicas 7 A. Yes.

8 hardnesssamplingin permit. 8 Q. If youlookatExhibit136whichisthe fact
9 Howcanthat 9 sheetforthe Port'spermit,you'llseea discussionof

i0 A. Well,it at all. I0 bothkindsofeffluentlimitations;technology-based

ii AndI don't )romulgated ii effluentlimitationsbeginningon Page20,andwater

12 its onship 12 quality-basedeffluentlimitationsbeginningon

13 13 Page22.

14 14 Isn'tittruethatthewaterqualitycriteria

15 andspecificallythenumericlimitsonmetals

16 Q. Well,didn'tyouagreeearlierthatthe 16 concentrationsidentifiedinWAC 173-201A-040

17 Departmentof Ecologyhastheobligationtoensure 17 constitutesurfacewaterquality-basedeffluent

18 compliancewithwaterqualitystandards? 18 limitations?

19 A. Yes. 19 A. Theygoto howyoudevelopthosesurface

20 Q. And didn'tyouagreethatwithrespectto the 20 waterquality-basedeffluentlimitations.They're

21 metalsthatwe'velookedattoday,youcan'tdetermine 21 not-- theyarenotthesurfacewaterqualityeffluent

22 whethera dischargeof thereceivingwaterismeeting 22 limitations.Youuse thosestandardsto developwetlY"

23 waterqualitystandardswithouthardnessdata? 23 quality-basedeffluentlimitations.

24 A. Yes,Iwillagreewiththat,but I also 24 Q. Andisn'tittruethattheeffluent

25 statedthatthisisallpartofan efforttoincrease 25 limitationsthataredevelopedinthatprocessmustbe
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1 designedto ensurethatthe surfacewatercriteriain 1 ratiostudy?

2 WAC 173-201A-040arenotexceeded? 2 A. Thepurpose-- if you'llturnto Exhibit137,

3 A. Ifyou developeffluentlimitations,that's 3 partof thepurposeof thisstudyis so calculate4 thepurposeof developingthoseeffluentlimitations. 4 seasonalpartitioningof dissolvedto totalmetalsin

5 Waterquality-basedeffluentlimitationsare derivedto 5 theambientwaters. Thatwouldbe one of thepurposes

6 ensurethatthosestandardsare notviolated. 6 ofthatstudy.

7 Q. You'vealreadyagreedthatthePort'sNPDES 7 Theotherpurposeof the study,andwhatI

8 permitdoesnotincludeanyeffluentlimitationson @ shouldsay,thisstudyincludesa watereffectsratio

9 non-constructionstormwater,isn'tthatright? 9 study,but it alsois intendedto evaluateor to help

i0 A. That'scorrect. I0 us fillindatagapsthatwe haveas to whatthewater

ii Q. And you'vealsostatedthatEcologydoesnot ii qualityimpactsof non-construction-relatedstormwater

12 knowwhetherthe receivingwatersforthe Port's 12 dischargesare to the surroundingreceivingwatersof

13 non-constructionstormwaterdischargesmeetthestate 13 Miller,WalkerandDes MoiresCreeks.

14 waterqualitycriteriaor not? 14 Q. Isn'tit truethatthepurposeof the WERS

15 A. We don'tknowifthey'remeetingthemor if 15 studyis to changethe site-specificwaterquality

16 they'renotmeetingthem,correct,butwe'reworkingto 16 criteriaapplicableto metalsin thereceivingwaters

17 findout. 17 at Sea-TatInternationalAirport?

18 Q. And you,I believe,agreedthatyoucan't 18 A. No, I wouldn'tcharacterizeit thatway.

19 knowwithouthardnesscriteria-- sorry,without 19 I wouldsay thatthe purposeof any watereffectsratio

20 hardnessdatafromthereceivingwaters? 20 studyis todeterminehow to applyour acuteand

21 A. I'msayingthatit ismoredifficultwithout 21 chroniccriteria,especiallyformetals,at thesite.

22 currenthardnessdataon thosereceivingwatersto 22 Q. I deposeda waterqualityspecialistfrom

23 determinewhethera stormwaterdischargeis impacting 23 KingCountyyesterday,and shetoldme thatKingCounty

24 thereceivingwaterinsucha waythatit'sexceeding 24 simplyrequirespermitteesto samplethedissolved

25 thecriteria.Butthatisone ofthe reasonswhy,to 25 fractionof metals. Whydoesn'tEcologydo that?
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1 fillinthatdatagap,we putintothewaterquality 1 A. I don'tknow.

2 certificationthe requirementsfora watereffectratio 2 Q. Isn'tittruethatEcologydoesnot wantto

3 study. 3 knowwhetherthePort'sdischargescomplywithwater

4 Q. Why doesn'tEcologysimplyrequirehardness 4 qualitystandards?

5 samplinginthe permit? 5 A. No. Thatis categoricallyno.

6 A. Becausewhenwe issuedthepermititwasn't 6 Q. Wouldn'tit be easyto findoutsimplyby

7 in there,so we'recorrectingthatnowbyputtingit in 7 samplingdissolvedfractionsofmetalsand hardnessin

8 the waterqualitycertification. 8 the receivingwater?

9 Q. Ecologycanmodifythepermitany timeit 9 A. And that'swhatthewatereffectsratiostudy

I0 wantsto,can'tit? i0 requiresthemto do.

Ii A. That'strue. ii Q. You don'tneeda watereffectsratioto get

12 Q. And Ecologyhasan obligationtodo so if 12 thatinformation,do you?

13 necessarytoprotectwaterquality,doesit not? 13 A. Youneedit in itstotalityto answera lot

14 A. And there'sa n_mberof avenuesavailableto 14 of otherquestions.

15 Ecologyto get thatdata,andtheavenuethatwe chose

16 to taketo get thatdatais throughthewaterquality

17 certificationrequirementfora watereffectsratio 17 hardness

18 study. 18 MR.

19 Q. Isn'tthe avenuethatEcologychosetowait 19 Q. (BYMR. thattrue?

20 untilthenextpermitcycle? 20 A. I'm sorry,whi thepointyou're

21 A. No. I justtoldyouthatwe havethe 21 tryingto make

22 requirementfora watereffectsratiostudyin the 22 Q. If .fwater23 waterqualitycertificationwhichwouldgetus this 23 qualit Sea-Tee

24 hardnessdata. t it

25 Q. Whatis thepurposeof thewatereffects
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2 ceivingwaterinsteadof embarkingon a complex 2 _erqualitystandardsdocumentedinthe

3 that'snot needed? 3 nualStormwaterMonitoringReportalon

4 Well,I don'tagreewithyour 4 that's _edon sampledand reportedmetal k_
5 chars izationof thisat all. Ecology wantto 5 concert Dnswithcontemporaneous
6 know s madehonestand forthril of what 6 informatio

7 the )actsof stormwateris thePortof 7 MR. IS: I guessthe speaksfor

8 Seattle ,. And I takegre thatyou're 8 itself.I'm therewas in there

9 implyingthat how Ecology to keepitselfin 9 anyway.

i0 thedark. Thati wayI knowEcology i0 MR. POULIN: beenyet.

ii goesaboutitsbusil II Q. (BYMR. POULI tellme whataction

12 MR. POULIN: to introducea new 12 youtookwhenprovide( of thisletterduring

13 exhibit. 13 yourtenureas the managerof Sea-Tar?

14 (Deposition 138wasmarkedfor 14 A. I'mnot suz letter-- thiswas a

15 identi _tion.) 15 noticeof intent suethat filedagainstthe Port

16 Q. (BYMR. Exhibit isa copyof a 16 of Seattle,ar failto see :hat-- becausethis

17 certifiedlet_ thattheCitizens nstSea-Tar 17 is a third y -- or noticeof !ntof a third

18 Expansion mizationsentto the Seattleand 18 partyto a CleanWaterAct cit suitagainst

19 Director ofWashington of 19 the Port Seattle,I'munclearas to w thatis

20 wellas relevantpersonnelin _gional 20 suppo_ compelme to takesome that.

21 and _nalofficesof EPAstatingtheir 21 In you know,we areinstructednot to _erfere

22 int to filesuitforviolationsof toxic thirdpartylawsuitactions.

23 criteriaforcopper,leadandzinc,dated Q. Didthe Department-- didyou consider

24 ,te_er7, 2000. Andtheexhibitalsoincludesa ny enforcementactionagainstthe Portusingyour

2_

90 t -
1 1

2 it coordination unit of Ecology. 2 and taken enforcement action against

3 Haveyou seenanypartof thisexhibit 3 _fSeattleon a numberof occasions.

4 befo_ 4 i'mreferringto enforcementaction

5 A. thinkI have,yes. 5 theviolationsidentifiedor all in this

6 Q. youpleasedescribeth 6 letter.

7 inwhich _wthisexhibit? 7 A. Yes did lookat the provided

8 A. I I sawa carb of thenotice 8 in this I thinkit also me to go back

9 of intentto CleanWaterAct, 9 andreviewthe andtheirann waterquality

i0 carboncopyof th_ wasgivento Portof I0 monitoring _ndalsoto actionsthatthe

II Seattle. Ii Portof Seattle in ng on the datathat

12 Q. I believey .fiedearlierthatat the 12 theyweredeveloping monitoring

13 time,youwere of industrialpermit 13 reportsand to determi )metypeof complianceor

14 unitin theNo] office;is thatright? 14 enforcementactionis wa nted. I thinkI did

15 A. At of this 15 considerthatat thet

16 Q. 16 Q. Andwhatwas of thatreview?

17 A. noticeof intentto suit? 17 A. As I recall ny at the time

18 Q. s. 18 werethatthe t of source effortsthatthe

19 inSeptemberof 2000I was 9ervisor 19 Portwas andthe t actionsthat

20 in industrialpermitunit. 20 theywere ng to trackdownsources thesemetals

21 I. And wereyoualsothe facilitymanager 21 intheir and inparticulars cesof zinc,

22 a-Tarat the time,Sea-TarInternational 22 and th controlmeasuresthattheywe

23 A. I believeI was fillingin as thefacility 23 controlthosesourcesof zincinto

2 managerthentoo. 24 dischargesI feltwas thetypeof
25
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1 1 sourcesof whereit'soriginatingfrom. It couldbe

2 datawouldshowa problemin a partic_ 2 fromaircrafttires,it couldbe -- copperis sucha

3 er drainage,theythenput investigat 3 ubiquitousmetalthatsometimesitsanybody'sguessas

4 effect _hePortto determinewherethese >ureas 4 to whereitcouldbe comingfrom. It couldbe actual

5 wereat kentakemeasuresto,wher_ 5 air deposition.

6 controlthos _urces. 6 Q. Isn'tit knownthatthenon-construction

7 And the _larinstanc_ is 7 stormwaterrunofffromthe runwaysincludeseleva[ed

8 thattheywere their monitoring 8 levelsof copper?

9 resultsto track downrather 9 A. Zeah,theyhavelevelsof copperthatare

I0 effectively,I -- a roofon a building I0 similarto whatyou findinotherurbanstormwater

II on thenorthendof the And thenthey ii sources.Andif you lookat thedatafromotherurban

12 moved-- andthisis Lation-- I thoughtthey 12 stormwatersources,the levelsof copperisactually

13 movedratherexpedit :ontrolthatsource. 13 lowerfromtherunwayrunoffthanit wouldbe for

14 Q. Whathave !doneto ]trolthatsourceof 14 runofffroma citystreet.

15 zincfrom 15 Q. Isn'tittruethatthe levelsof copperin

16 A. My reel is that re goingtoput 16 therunwayareaof runoffat Sea-Teearehigherthan

17 someinert on thatroofso youdon'thave 17 thelevelsof copperin otherstormwaterrunoffareas

18 themetals runoffintothat. I t thepermit 18 at Sea-Tacthatdon'tincluderunwayrunoff?

19 manager _tnow so I don'tknowifth6 actually 19 A. I don'tknow. I'dhaveto go backand look
20 been effect. 20 at thedata.

21 Well,you justdescribedthe Port's ions

22 a: _therexpeditious.Doyou knowwhether

23 yet? 'dbe curious

24 A. Expeditiousin termsof trackingdownthe

94 96

2 :ontroleffortsthatthe Porthas suggestedto

3 A. the metalconcentrations.And if you don't

4 recommendedsource to finally the leadcomesfrom,I'mwonderinghc ,ucould

5 eliminateit a 5 be _fiedwiththeirproposalto addr

6 Q. 6

7 7 A. is leada problem?

8 O. Well, s Exhibit138 21

9 Q. Whatactionshavetheytakento addressthe 9 violationsof and chronicwater

i0 copper? I0 qualitycriteria Page3 of thenoticeof

Ii A. Well,someof theactionsthatthey've II intentto sue. And t] fromthreedifferentstorm

12 proposedto addressthecopper,wherethey'vebeenable 12 drainsat Sea-TeeAi

13 to finda sourceproblemwiththecopper,andif it'sa 13 A. (Witnessr Well,my

14 sourcethatcan'tbe easilyamelioratedliketheycould 14 recollectionat timeis I was reallyfocusing

15 withthe zincroof,thentheirproposalis to route 15 inon wereth_ mtinualprobl we wereseeingwith

16 thosetypeof drainagesintotheirwastewater 16 copperand and I havenot ht as hardon

17 industrialtreatmentsystem. 17 lead.

18 Inthe casewheretheycan'teffectadequate 18 I thinkone of the things may be

19 sourcecontrol,theyproposein theirstormwater 19 slight flawedin thisanalysisthat what's

20 managementplantoupgradetreatment,stormwater 20 bein 9ortedbackhereis thetotalrecc _blelead

21 treatmentbeingusedforthoseareas. And I don'tbelievethatthat-- I

22 Q. Isn'tittruethatonesourceof copperin be wrong,but I don'tbelievethatthat _s

23 stormwaterrunoffat Sea-Teeis therunways? _toaccountthetranslatorfor leadwhichwoul( ii

24 A. That'sa sourcearea. Butwherethatcopper youwhattheactualdissolvedportionof that

25 isoriginatingfrom,it couldbe a numberof different
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1 And

2 A. Yeah,footnoteDD getsin to that. expressedin therethatthenthosevalueswe_

3 That'sExhibit137? back-calculatedusingthe conversionfactc our.
4 Uh-huh. ;tandards.

It appearsto me as if was
5 Q. 'tyou agreeearlierthatthe 9ratedjustusingtheraw data reportedout

6 is acceptableanduse_ the AnnualStormwaterMonitor_ portwhichwere

7 criteria _asonalpartitioning is notknown? 7 simp _hetotalrecoverable

8 A. Yeah, _ain,it goesw_ whole 8 Q. n't it truethat conversionfactor

9 sentencethere ,u'redetel thatvalue 9 idenl footnotes R in WAC 173-201A-040is

I0 throughusing incorporatedin the i0 a factor _oadjusttheapplicable

ii criterionequations, cad,there'sa --when II numericcril samplevalue?

12 youhavethetotalrecov )levalueof leadmeasured, 12 A. Youput in frontof thattotal

13 you'rethenputtinga Drto that,and then 13 recoverableval f. I don'twantto get into

14 that'swhatyou tualcriterion.Just 14 it. Do we hi a technicaldiscussion?

15 lookingat this Iaftera of years,it looks 15 MR. You answerhis question.

16 likethatmic havebeendone 16 A. _orry,I'm --

17 Q. Are g yourprevi agreement 17 Q. MR. POULIN)Yeah. _rwords,you

i8 that allowsyou touse _coverable 18 don't _the sampledatain the

19 metalsin e conversionfactor? isunderfootnoteQ or R,do

20 YOUNG: I object. It es Okay,you'reright,I'mwrong.

21 the ioustestimony. Q. So thatbasisyouidentifiedfor

22 No. he apparentleadviolations

23 MR. YOUNG:Go ahead.

24 A. No,that'snotwhatI'msaying.WhatI'm 24 Q. Didyou takethisissueup withthe Port?

2 25 A. Whatissue?

I, 1 Q. The issueof theallegedongoingand

2 pliedas totalrecoverablevalues,determined 2 continuingviolationsof waterqualitystandardsfor

3 llculation,usingtheconversionfactors 3 copper,leadand zincas identifiedin thisnoticeof

4 incoz tedinthe criterionequations." of 4 intentto sue. Did you eversay,Hey,we'vegot a

5 the Lonfactorsthatentersintot_ and it 5 problem,we'vegotto getto the bottomof this?

6 appears t was notappliedto this umnon total 6 A. Yes,on a numberof occasions.And again,at

7 recoverable the columnmarked Recoverable 7 the timethatI was the facilitymanagerforthe Port

8 LeadDischarge thatitdoesn' to me as 8 or actingas the facilitymanagerof the Port,I was

9 thoughthat factor appliedto those 9 awareof whatwas comingthroughon theirAnnual

I0 totalrecoverable i0 StormwaterMonitoringReports,and I was satisfiedwith

ii Q. Why do you say Ii the stepsthatthe Portwas takingtoaddressand solve

12 A. Becauseit _hat-- 12 thoseproblemsforthese-- especiallyfortwo

13 Q. And letme ou'rereferringto the 13 particularmetals,forcopperand zinc,in those

14 farright-hando f informationon Page3 14 discharges.

15 of thenotice to sue Exhibit138? 15 Q. I'mconfused.Yousaidyou didn'tknowwhat

16 A. Yes 16 the sourceof the copperwas.

17 Q. Wh assertthatthe !rsionfactor 17 A. No, I don'tthinkI saidI didn'tknowwhat

18 was not appliedin values? 18 the sourceof thecopperwas. I suspectedthatoneof

19 A. auseI'mjustgoingon the _tion 19 the sourcesof copperwasprobablyin the--

20 pre_ ed, and thecolumnis headedTR, assume 20 Q. Aircrafttires?

21 i: totalrecoverable,leaddischarge. 21 A. Aircrafttire.

22 on thereof 1 and 4, 1 beingfrom1999 22 Q. Well,let'slookbrieflyat thepermitfact_

23 MonitoringReport, B and 23 sheet,Exhibit136,on Page27.

D; and then statedin 24 A. Whatwas thepageagain?

25 Q. Page26, I meantto say. But beforewe focus
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1 on that,thisfactsheetis as oldas thepermit 1 relatedstormwaterdischarges.

2 itself,isn'tthatright? Inotherwords,thefact 2 Q. And thisiterativeprocessinvolvespermits

3 sheetcameout in 1998? 3 thatlastforfiveyears. Howmanypermitcyclesdo

4 A. Correct,alongwiththepermit. 4 youanticipateit willtaketo imposeeffluentlimits

5 Q. And in thediscussionof the Stormwater 5 thatare sufficientto achievecompliancewithwater

6 ReceivingEnvironmentMonitoringReport,thefactsheet 6 qualitystandards?

7 discussestheJune1997report-- 7 A. Well,I believeour standardsactuallyallow

8 A. Thatwas requiredby thepreviouspermit. 8 us to puta facilityon a 12-yearcomplianceschedule.

9 Q. Yes,and statesrightup frontin the second 9 I'mhopingthatwe'reableto do it in lesstimethan

i0 sentence,"Thestudyfoundthatconcentrationsof total I0 that.

ii recoverablecopperin ambientwatersbothupstreamand Ii Q. And that's12 yearsstartingwhen?

12 downstreamof the stormwaterdischargesgenerally 12 A. Thatwouldbe 12 yearsstartingwhenwe put

13 exceededthe waterqualitycriteria." 13 on whatwe knowto be finalstormwatereffluentlimits.

14 A. Uh-huh. 14 Q. So it couldbe as muchas 12 yearsfroma

15 Q. Boom,rightthere. Sothewaterquality 15 datethathasn'tevenhappenedyet?

16 criteriaforcopperis notbeingmet in thereceiving 16 A. That'smy understanding,yes.

17 water,andEcologyacknowledgesthatfouryearsago 17 Q. What'syourunderstandingof thelimiton how

18 basedon informationithad fiveyearsago. 18 muchtimeEcologyhas to imposeeffluentlimits?

19 A. Uh-huh,yes. 19 A. Forstormwater?

20 Q. And you'vejuststatedthatyoubelieveone 20 Q. Yes.

21 of thesourcesof copperisaircrafttiresthatwork 21 A. The onlythingthatwe'rerequiredto do for

22 theirway intothestormwater;isthatright? 22 stormwaterrightnow,at leastfromEPA,the onlything

23 A. Right,as theytakeoffandtouchdownon the 23 we'rerequiredto do forstormwaterrightnow isto put

24 runway. 24 BMPson those.So we'reI thinkconsiderablyaheadof

25 Q. And thePorthas proposedto buildanother 25 thegameherein thatfor at leastmovingtowards
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1 runwaywhichwillhavemoreaircraftlandingand 1 puttingwaterquality-basedlimits,throughthe

2 depositingaircrafttirerubberon newimpervious 2 informationthatwe'regathering,we'reat leastmoving

3 surfaceand resultinginadditionalcopper-tainted 3 towardsputtingwaterquality-basedlimitsintoeffect

4 stormwaterrunoff. 4 forthisfacility.

5 A. But thePorthas alsoproposedtocontinueto 5 Q. Letme see if I understandyou. Despite

6 put in allnecessarytreatmentBMPssinceit'shighly 6 knownexceedancesof statewaterqualitycriteriafor

7 unlikelythattheycanadequatelycontrolthatsource, 7 copperthatare identifiedin the factsheet,your

8 thatparticularsource,thatis,aircrafttires.But 8 understandingis thatEcologyis underno obligationto

9 thattheywouldin theirstormwatermanagementplanfor 9 imposeanyeffluentlimitson copperstormwaterrunoff

i0 the facilitymoveto put inthe necessarytreatment I0 andthatrequiringBMPsis goodenough?

Ii BMPsto controlforthatcopperrunoff,to treatfor II A. No, I'msayingthatEPAsaysit'sgoodenough

12 thatcopperrunoff. 12 to requireBMPs. Ecologyisactuallymovingaheadto

13 Notonlyis it in theirstormwatermanagement 13 say,we thinkit takesmorethanBMPsto trulyaddress

14 plan,but thatisthe intentbehindourpermitas well, 14 theimpacts,thewaterqualityimpactsof stormwater

15 is I'llgo backto a statementImadeearlier,isthat 15 discharges.That'swhywe'retryingto logicallyand

16 withstormwatertreatmentcontrols,thepermitdrives 16 intelligentlymoveaheadto put stormwatereffluent

17 adaptivemanagementon stormwatertreatment. 17 limits,stormwaterwaterquality-basedeffluentlimits

18 Q. And youthinkthepermitiseffectivein 18 intoeffectforthisfacilityas wellas a numberof

19 doingsowithoutany othereffluentlimitson 19 otherindustrialfacilitieswherestormwater'sa

20 non-constructionstormwater? 20 problem.

21 A. The ideaof thepermitis it'san iterative 21 Q. Whathappenedto Ecology'sobligationto set

22 process,and I didn'tsaythatit'seffectiveindoing 22 permitlimitationsand conditionsas necessaryto avoid
23 itwithouteffluentlimitsforstormwater.Thispermit 23 violationsof waterqualitystandardsnow,not12 years

24 andthensubsequentpermitswillbuildtowardssetting 24 fromnowor 12yearsfromsomefuturedate?

25 stormwatereffluentlimitsfortheirnon-construction- 25 A. Well,we'refulfillingthatobligationby
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1 puttingin the typeof requirementsthatmovesus 1 And thetrendthatI'veseen,and I'm going

2 towardsthatlevelof compliance.Onecannotsimply 2 to put thecaveaton thisthatthisis not any formal

3 turna switchor say,okay,hereare theeffluent 3 typeof analysisthatI'vedonebut thisisa very

4 limits,makeit happen,andjustby doingthathaveit 4 thumbnailtypeof trendanalysis,thatthe trendiha_n,_
5 be so. I mean,thatis not dealingin reality. 5 haveseenis thatfromthe Port'sAnnualStormwater

6 Therealityis is thatyou havea facility 6 MonitoringReportsis thatoverthe years,thetrend

7 thatdischargeslargeamountsof stormwater,large 7 thatI'mseeingis an improvementin the waterquality

8 amountsof stormwaterthatarereceivingsome 8 of theirstormwaterdischarges.And again,I wantthat

9 treatment,butwe'refindingthatin somecasesit's 9 understoodthatthere'sa fairnumberof qualifierson

I0 not receivingallthe necessarytreatment.And sowhat i0 that.

ii wehaveto do,if we'regoingto do anythingat alland Ii Q. You'vejustsaidthatthemonitoringyou

12 notsimplyfoldour tentsup and goaway,isbuilda 12 requirethe Portto do tellsyou something,but it

13 systemthatfurtherexpandsour knowledgeof whatis 13 doesn'ttellyouthe informationnecessaryto determine

14 thecharacteristicsand whatarethe impactsof these 14 compliance,isn'tthattrue?

15 stormwaterdischarges,andthenfurther,howwe canput 15 A. Compliancewithwhat?

16 thesortof sourcecontrolchangesintoeffect,howwe 16 Q. Withthestatewaterqualitystandardsfor

17 canmaximizeallourtreatmentBMPsat thisfacility, 17 dissolvedmetals.

18 and thento seeif we evenneedto go furtherin 18 A. It helpsus lookat partof thatpicture.

19 developingsomeinnovativebestmanagementpractices 19 And I willgrantyou thatby nothavingthe hardness

20 treatmentBMPsto reallysolvethewaterquality 20 dataon thereceivingwatersubmittedalongwiththe

21 problemthatwe'reconfrontedwith. 21 stormwatersamplingthatthey'redoing,thatit leaves

22 MR. POULIN:I'dliketo introducea new 22 thatpictureincomplete.Butnevertheless,itdoes

23 exhibit,butbeforewe do that,let'stakea break. 23 tellus somethingas to whatthecharacteristicsof

24 (Recesstaken.) 24 thatstormwaterare andthroughthe reportingthatthey

25 Q. (BYMR. POULIN)Let'sgo backon therecord, 25 do in theirAnnualStormwaterMonitoringReports,we
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1 it's2:35. 1 cantellif thingsare gettingbetteror thingsare

2 Mr. Fitzpatrick,you'vetestifiedthatyou 2 gettingworse. Now,there'sa lotmorethatwe needto

3 weresatisfiedthatthesourcecontroleffortsand 3 learn.

4 otheractionsthatthe Porthas taken-- well,you're 4 Q. Beforewe lookat one of thoseAnnual

5 satisfiedwiththeirapproach. 5 StormwaterMonitoringReports,let'slookat the permit

6 requirementthatrequiresthe Portto generatean

7 7 AnnualStormwaterMonitoringReport. It appearsto me
8 8 thatthat'saddressedin PermitconditionS2.E. Please

9 andyou're Lmplingand 9 tellme if you agree. Thatwouldbe Page17 of 52 in

I0 monitoringnecessar compliance,how I0 Exhibit3.

II canyou knowwhetherthJ gettingbetterorwill II A. Yes,I'd agree.

12 getbetter? 12 Q. Letme ask yourunderstandingas theformer

13 A. I thi wasa 13 permitmanagerandcurrentsectionheadforwater

14 multi- 14 quality,underthe firstsentenceof PermitCondition

15 monJ 15 S2.E,is the Portsupposedto reporta summaryof the

16 16 resultsof bothconstructionand non-construction

17 stormwater?

18 Q. My questionis intendedto referto thekinds 18 A. (Witnessreadingdocument).Are youtalking

19 of monitoringwe discussedearlier,monitoringof 19 in theAnnualStormwaterMonitoringSummaryReport?

20 hardness,monitoringof instreamquality. 20 Q. Yes.

21 A. Well,thetypesof monitoringwe do require 21 A. Whatthey'resupposedto reportthereis

22 doestellus somethingaboutthe characteristicsof 22 monitoringthatwas doneunderS2.Bwhichis -- $2._

23 theirstormwaterdischarges,andwe cantellfromthat 23 monitoringrequirementsfornon-construction

24 monitoringwhetherthatwaterqualityis gettingbetter 24 stormwater,or S3.E-- and it needsto includeI

25 or if it'sgettinqworse. 25 believeS3.E.
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1 Q. And isn'tit truethatPermitConditionS3.E

2 requirestherecordingof resultsforeachmeasurement on Octoberi,1999?

3 or sampletaken,a requirementthatembracesboth A. Yeah,it hasto be submittedby October
4 constructionandnon-constructionstormwater? probablywhyit'sdatedSeptember'99

5 A. Well,S3.Eappliesto allsamplestakenby 5 Thatwasrightaboutthetimewhen took

6 thePort,yeah. 6 overas permitmanager?

7 Q. Sothenshouldn'ttheirAnnualStormwater 7 A. _ightaboutthen,yeah.

8 MonitoringSummaryincludea summaryofallstormwater 8 Q. At ]tset,wouldyou thatthis

9 samplestaken,notjustthenon-construction? 9 Annual iummaryRepo s_aarizes

I0 A. I wouldtakeitthatthey,at leastin that I0 non-constructions 91ing?

ii summary,beprovidingeverythingthat'sincludedthere ii A. No,Idon't agreewiththat,
12 underS3.E. 12 becausetheyhave _ectionin here,4.7,Other

13 Q. Wouldyouagreethatthatincludes 13 Results,which amples,non-representative

14 constructionstormwatersamples? 14 composites,field _isamples,andthen

15 A. Yeah,I'dagree.Yes,I'dagree. 15 alsothere'sa on constructions.

16 Q. So theannualsummaryreportgeneratedto 16 Sowi havingopportu to reviewthis

17 satisfyPermitConditionS2.Eshouldincludeall 17 againin i, youknow,I wouldr knowwhetherI

18 stormwatersamplingwhetherconstructionor 18 couldac ordisagreewithyouas or not
19 non-construction? 19 there fromconstruction includedin

20 A. NowthatI readthisoveragain,I wouldhave

21 to -- (Witnessreadingdocument.)Yeah,becauseit Lookingbrieflyat Pages29,30, you

22 says"stormwatermonitoringconductedpursuantto _eanyindicationthattheseotherresults

23 SpecialConditionS2.Bor S3.E,"andS3.Edoesapplyto samplingofconstructiondischarges?

24 allmeasurementstaken.So I wouldthinkthatwould 1 A. (Witnessreviewingdocument).Well,just

25 includestormwatermonitoringdoneat construction 110 112

1 sitesas well.

entitledOtherResults,anythingreferringto sampl,

they'resubmitted?Firstoff,whoaretheysubmitl 3mconstruction-relatedstormwater.

4 >? Q. Let'sturnto Page29 wherethere'sa

5 A. They'resubmittedto thepermit ssionofWETtesting,wholeeffluentt

6 _,andI believetheyalsocopy--t] 6 Okay.

7 LterMonitoringReports,they copyofthose 7 Q. saysinthe secondpare under

8 into BurienPublicLibraryfor ofpublic 8 4.7.1 "WETtestingbioassaysu tworequired

9 access. 9 aquatict_ species:Daphnia -- well,

i0 Q. Is thekindof re thatEcologyhas I0 a waterflea,and fatheadminnow.

ii to approve gnoffon? II Who requires useof thosetwo

12 A. No,thel requiredon this 12 species,doyc

13 report. 13 A. I think turnbackto theNPDES

14 (Deposition} itNo.139wasmarkedfor 14 permitandthe toxicitytesting,SI0.

15 identifi< 15 Q. Yes.

16 Q. (BYMR. ibit139isa copyof the 16 A. Anditsa

17 AnnualStormwat_ forSeattle-Tacoma 17 Q. I see answersthe

18 International_portfor _riodJulyI, 1998 18 questionson -- to kindof revertfrom

19 through 1999,hasa )fSeptember1999on 19 SI0to $9.

20 it. 20 A. s a typoin there.

21 youpreviouslyreviewed 1999Annual 21 Q. tobe a pagination

22 MonitoringReport? 22 Yeah.23 I believeI revieweditsoonafter in. -- of somesort.

24 wouldbe over,whatisit now,twoyears A. Yeah,it'sa headingerror.It should

21 Stormwater
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1

2 xicitytestsshallbe conductedwiththe followin< 2 :heyear2000"?

3 :iesandprotocols,"so. 3 Actually,thisismoreof the year21

4 The reasonI ask,in yesterday's 4 it be? _
\

5 the Countywaterqualityspecialistst_ 5 Q. MR. POULIN)Well,my refer isto the

6 she thouc it somewhatcuriousthatthe :headminnow 6 two re :ionedin the eel POS20005

7 was used thana salmonid.Do whythat 7 and %dLogan2000.

8 fatheadminnow selected? 8 Do ow if eitherof reportswas

9 A. I don't,I _'t. 9 previously _dto the

i0 Q. Now,inthis Page29 in the i0 A. I don't -- I don'tknow

ii 1999report,it states, fromoutfallSDNI ii becauseit's thesereferencesare.

12 exhibitedtoxicitythat :sto be attributableto 12 If I hada better whatthe referencesare,I

13 metalsleachingfromun¢ ivanizedmetal 13 mightbe ableto tel

14 rooftops.ThePorti_ ing thesource 14 Q. Now,the di the nextthree

15 of toxicitysothat .sproblem be rectifiedina 15 paragraphsrefer ina couple )lacesto the

16 timelymanner." 16 apparentlyhig of painting,

17 Now,is: it truethatSDNIi codethat 17 paraphrasing

18 designates outfallwitha known inagebasin? 18 A. Cou3 I haveit established, is the

19 A. believeit refersto 19 first seenthisreport.This rt was

20 outfall cthstormwater-- or drainage Inthe 20 submitt :oEcologyin September2001. timeI

21 north of theairport. 21 was n Ingerthe facilitymanagerforthe Po:

22 And thisreportis overtwoyearsold,is _,so you'recatchingme at a coldstarthal

23 t right? The questionI wantedto ask is,giventhe
24 A. Yes. _cussionhereof the costeffectivenessof various

a

114
\

1 1

2 I t givenyoua copyyet. Ifyou lookto 2 Ecologydecideswhatproposalsare acceptable

3 37-- thatup. If you lookto thebottom 3 _sknownpollutionproblems.

4 36 in 001AnnualStormwaterMonitorin( 4 Well,our standardunderRCW 9048is a

5 from thediscussiontwoyearsli states 5 known lableand reasonabletreatment.

6 that,"Zinc ciatedwithrunofffrc alvanized"-- 6 doesconsidercost,itdoe_ in.

7 A. I'msorl I'mjusttrying _stablishthe 7 Q. lldyou pleaseexplain how

8 timeshere. Oka ahead. 8 thatAKART, so-calledAKARTo applies,

9 Q. Yeah,the 1999reportand 9 how it'sused?

I0 Exhibit6 is the two yearslater, I0 A. Well, be s¢ thatisdoneby

ii September2001,which on Page36, "Zinc ii thefacility facilitymanagerwould
12 associatedwithrunoff alvanizedroofing 12 do whatwe callan Andtheywouldlook

13 materialsappearstc outfallSDNI. Unlike 13 at theavailable theliteraturethat's

14 SDEd,wheresevere buildingsmake 14 availableout at typeof remedieshave

15 up a few the total iousareain the 15 beenbroughtto in the for thesetypesof

16 subbasin, cargo comprisenearly 16 pollution issues.

17 30percent totalimpervious by SDNI 17 And example,if the to find

18 (atthes_ ing station)."And sentence 18 through of the literature reroofingor

19 thenst_ "Source-tracingindicated SDNI 19 the rooftopis a generally practice,

20 was attributableto zinc." mostlikelyrequirethe Port Ltthat

21 So it soundslikethe sourceof that in place,unlessthe Portcoulddemon_ that

22 p em hasbeenidentifiedas of lastSeptember ]eiralternativehereof puttinga treatment

23 dateof theyear2000reportsidentified

24 ouldyouagree? 24 Q. Let'slookat this1999annualreports

525 discussionof themetalsin stormwater.If youlookat
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1 thediscussionbeginningon Page22,firstparagraph 1 A. I'mnotsureI understandyourquestion.

2 statesthat,"Alldatareportedbeloware fortotal 2 Q. Well,thisSectionS2.Gthatyou've

3 recoverablemetals."And thefirstsentenceof the 3 identifiedseemsto suggestthatthereare several
4 secondpa.ragraphexplainsthat"TheWashingtonwater 4 sourcesof standardsthatcouldbe used. I'mwondering

5 qualitystandardsfor copper,leadand zincarebased 5 if youknowwhichone is used. Is it the CFR

6 on thedissolvedfractionof themetal." 6 guidelines,isit theAPHAguidelines,is it something
7 A. Yes. 7 else?

8 Q. Now,isn'tit truethatthesamelaboratories 8 A. I don'tknowand I wouldn'twantto guess.

9 thatevaluatesamplesto determinetotalrecoverable 9 I'dhaveto go backandask thecurrentfacility

i0 metalscoulddeterminethe dissolvedfraction? i0 managerto researchthat. Inmostcases,though,

II A. Yes. In mostcases,yes. Ii peopleare followingthesamplingandanalytical

12 Q. And all thatwouldrequirewouldbe a change 12 methodsprescribedin standardmethods.

13 in theirinstructionsto do so? _ Q. _=L=ik_d_L_L ,l_l_=ffl....L L_Ly_

14 A. Well,it wouldrequirea changeintheway 14 _ng. Isthatsomethingthatthe Portis/red

15 the samplingis done. 15 to do_ annualbasisunderthispe_,?".

16 Q. Howso? 16 __A. _ere's bothacuteand,,_onicwhole

17 A. Becausein testingfordissolvedmetals,you 17 effluenttoxic_ting that_ do bothon their

18 haveto filterthe sampleto do a testfordissolved 18 i_ and on theirstormwater

19 metals. You'refilteringthroughonlythedissolved I_ yo_ yourquestion

20 speciesof themetal. 20 referringto steer?

21 Q. Wouldthatinvolveachangein theway the __[reference to stormw_%_[&[

22 sampleistakenor a changeinthewaythesampleis _ormwater, in_2ermit

23 processed? 23 they_,_ requiredto do theeffluentcharact_ion

24 A. It'sa changein thewaythesample'staken. 24 f acutetoxicl_levefor thispermi_

25 At leastthat'smy understanding.Thesampling i18 120

1 procedurefordissolvedmetalsisdifferentfromthe 1

2 samplingproceduresfortotalrecoverable. 2 on compositestormwatersamplesfromoutfal:

3 Q. If I remembercorrectly,youwereuncertain 3 and 011.

4 earlieras to wherethepermitdictatestherequired 4 Q. I notethosefouroutfallsdo

5 proceduresfor sampling;is thatright?Or do you know 5 include not appearto includeSDN: outfall

6 wheretheyare specified? 6 withthe is thatright

7 A. I thinkthey'respecifiedin themonitoring 7 A. I knowwhethersu _inSDNIis

8 portionof thepermit. In $2,there'sSamplingand 8 tributaryto tho_ ]tfalls.

9 AnalyticalProcedures. 9 Q. Ifyou'll forexample,if

I0 Q. That'son Page18? i0 you'lllookto Page 139,it'sa

Ii A. Page18,right. If youlookat thesecond ii spreadsheetverynear end of the exhibit,you

12 paragraphthere,"Samplingand analyticalmethodsused 12 willseethatinth_ columnto the rightof

13 to meetthewaterandwastewatermonitoring 13 thisspreadsheet ifiedas SDE4Source

14 requirementsspecifiedinthispermitshallconformto 14 TracinginMulti Upstream the Portis

15 the latestrevisionof theGuidelinesEstablishingTest 15 actuallyrepo: herehardness _.

16 Proceduresfor theAnalysisof Pollutantscontainedin 16 A. Yes

17 the 40 CFRPart136." 17 Q. An< youturnto thepage to SDE4--

18 Q. Do you knowwhether-- to finishthat 18 I'm sorr if youturnthepagebackto previous

19 sentence,it says,"orto the latestversionof 19 page, , you'llseethattheretowards center

20 StandardMethodsforExaminationof Waterand 20 somehardnessinformationreported the

21 Wastewater,"skippinga bit,"unlessotherwise to the leftof PH.

22 specifiedin thispermitor approvedinwritingby the A. Yes.
23 Department." Q. Turningto,forexample,Pages113,115,

24 Do you knowwhichproceduresareapprovedat as you like,youwillseethese )readsheets

25 present? reportsampling
DIANE MILLS, CCR, RMR, CRR
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1 1 A. Whatpagesareyoureferringto?

2 :hthatfirstpagewe lookedat, 119,whichincludes 2 Q. Well,asan example,I wouldreferyouto

3 h assdatabutno resultsforcopper,leadand z: 3 Page14of the1999reportthat'sExhibit139. [

4 In respect119isthesameas 118. 4 A. Page14? _

5 liketo knowif you'reawarethat 5 Q. Yes.

6 followinctizensAgainstSea-TacExpansi, useof 6 A. Well,tomakethecomparisonbetweenthe

7 the1999 StormwaterMonitoring , Exhibit 7 waterqualityof theirstormwaterrunoffto thatfrom

8 139,to copper,leadandzi] withthe 8 otherstormwaterstudiesI thinkis a comparisonthat

9 hardnessreport n theannualr6 thePortof 9 theyarewelcometo make. I mean,it'sadvancing

i0 Seattlestopped hardne in itsannual i0 information,advancingknowledgeof whatyousee in

Ii report? ii otherstormwatersources,otherstormwatersourcesfrom
12 A. I'mnotaware 12 CityofBellevueinthiscase,fromstudiesdoneby

13 Q. In yourunderstar of thepermit 13 Metroin theSeattlearea,andthenalsowhat'scome

14 requirementsthatobli, Portto generatean 14 outofnationalstudieslikeunderthecolumnofNURP.

15 annualreportsumma] iultsofits stormwater 15 Q. Well,perhapsthesequestionsshouldbe

16 samplingincludir s stated rmitConditionS3.E, 16 directedto thePortandperhapstheywillbe,but

17 theresultsof analyses,are of any 17 lookingat Table4, thattabledoesn'teveninclude

18 authorityth allowthePort [thhold 18 Sea-Tac'sdischarges,doesit?

19 hardness fromtheannualreport? 19 A. No.

20 A. couldnotwithholdhardness from 20 Q. Doesn'tthiscompareeverybodybutSea-Tac?

21 that. theyweredoingthesampling,if were 21 A. That'scorrect.I'mtakingit forwhat

22 tak: thesamplesforhardness,it'smy " 22 they'recallingit, stormwaterqualitycomparators.

23 theywouldhaveto includeitas partof 23 AndI takeit as itwas authoredis,here'ssome

24 report. 24 informationforEcologyto consideron whatother

25 stormwaterstudieshaveshown. I guesswhatI'msayina

122

1 isI'mtakingit at itsfacevalue. I'mnottrying

2 _ss datasuggestthatithas stoppedmonitorin_M_" 2 readanythingintoit,anyintentintoit.

3 sampI_J_ardnessdata? _/_ 3 e. Whatdo youmakeof thisfootnote(f)on

4 A. II_'re complyingwiththeiro_ions, 4 Table4?

5 ifthey'reme[%_the obligationsof_r NPDES 5 A. Whatpageagain,please?

6 permit,I woulddf'_e conclu_hat theyhavè 6 Q. Thisis Page14,Table4. In discussingthe

7 _nd runninganalysis 7 Washingtonstatestandardand thefarright-hand

8 forhardness. _ 8 column,thetableactuallygeneratesa statestandard

9 Q_at_N_'re abletodo 9 forcopper,leadandzincbut attachesa footnote(f)

i0 _t beca_ thepermitdoes I0 whichsays,"Totalrecoverablemetals.Washington

ii _o sampleor reportha_s? ii stateacutestandardsexpressedas totalrecoverable,

12 A_t requirethemto_e or 12 calculatedat28 microgramsper literof hardnessusing

13 repor_dne_ss_.................. _ 13 Ecology's'TSDCALC6.XLW'spreadsheet."
i14 J MR_JZ. l'allKeto_aKea_ 14 A. Uh-huh.

15 Q. DoesEcologyhavea programthatidentifies

16 theapplicablewaterqualitystandardat different

17 Q. (BYMR.POULIN)It's3:37. 17 hardnessvalues?

18 Beforewemoveon fromtheAnnualStormwater 18 A. Yes. AndI believeat the timethattheydid

19 MonitoringReport,thePort'sdiscussionof metals 19 thisreportin 1999,theversionof thatprogramwasa

20 focusesheavilyon comparisonsof thewaterqualityin 20 TSDCALC6.XLWspreadsheet.

21 thePort'sdischargesfromSea-TacAirportwithother .... ' ' .... '....

22 placesratherthancomparingitsownwaterqualitywith 22 h_ty to createa_ary _ •

23 statewaterqualitystandards. 123 t_l ngeasy-_tion and .

24 Isthatapproachacceptabletothe J__ton s_d,

25 Department? J25 theyomitt inf0 -
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1 copper

2 valueforalloutfallssampledis,"paraphrasing,

3 anddigging ;cussionin all )lah,blah.4 mannerof different report. Now,they'retakinga compositeof

5 MR. formof the oversixyears,but morethanthat, z're

6 question. 6 cone ratingall outfallssampled, ofwhichmay

7 ul,is 7 not copperat all. Where' discussion

8 8 thatfocus, )nthe placeswhere is actuallya

9 problem?

i0 Q. Well,you statedearlierthatyou're I0 A. I don't where is in thisparticular

Ii satisfiedthatwhatthePort'sdoingismakingthings II report.As I I havenothad

12 better.And lookingat thesereports,I haveto ask, 12 opportunityto report. Is thattheone

13 how canyoupossiblyknow? How canyoueasilycompare 13 thatyou'requoting Whichreportarewe on?

14 what'sbeingpackagedin thisformatwiththeprevious 14 Q. Thatmostr_ was indeedfromthe

15 year'sreport? 15 2001report.

16 A. Well,again,I'llgo backto whatI 16 A. Exhibit okay.

17 previouslysaid. As you go yearto yearandlookat 17 Q. The n thingtheysay andthisvery

18 theactualqualityof thestormwatereffluent,it'smy 18 closelytr. thediscussionin 99 annualreport

19 evaluation,andagainwiththequalifierthatI haven't 19 on Page --

20 donea formalanalysison this,butmy thumbnailsketch 20 A. :ewe on Page23 of the2001

21 evaluationis thatthereis a trendof improving 'slookat Page23 of the 1999 t.

22 stormwaterqualityat theoutfallsthatthey're Okay.

23 monitoring. Q. Theretheydiscuss225samplesin thepast

24 And I'llgo furtherand saythatI believea years,but inthe nextsentencein both,they

25 reasonforthatimprovementarethe sourcecontrol

126 128

1 effortsgoingon by Portof Seattlestaffat the

2 airport.And I believethey'vedonea verycredible Well,perhapswe shouldmoveon. We haven'

3 jobat whentheyfoundthattheywerehavingfecal Llkedaboutfecalcoliform.Isn'tit truethat

4 coliformproblemsin oneparticularsubdrainage,of iformhasbeena problemareafor someof t

5 trackingdownthe sourceof thatfecalcoliformto a arges?

6 numpsterthatwas beingimproperlymanaged,andputting 6 Yes. On occasion,yes.

7 controlson that. 7 Q. isn'tit truethatsomeof Port's

8 AnotherinstanceI recallisthey'vefound-- 8 dischar< ave violatedthewater criteriafor

9 andthisrefersto fecalcoliformagain-- wherewaste 9 fecal

I0 fromtheaircraft,wherethatwasbeingmanagedor I0 A. Yes.

Ii disposedof didn'thavetightenoughstormwater Ii Q. Isn't o trueth, receivingwaters,

12 controlson that,theygoton topof that. 12 oneof the rec( on the 303Dlist--

13 In thecaseof deicingcontrols,they'vein 13 A. Yes.

14 my opinionsuccessfullytrackeddownwherethereal 14 Q. -- forfecalc rm?

15 problemsubdrainagesareforaircraftdeicingrunoff. 15 A. Yes. I beli, DesMoiresCreek.

16 And they'retakingsteps,insomeeasesI believe 16 Q. Does idencethatthe BMPs

17 they'vealreadycompleted,in oneparticularcaseof 17 the Porthaspl to tormwaterrunoffare

18 reroutingthoseproblemdrainagesintothe industrial 18 effectiveto leeconce! dissolvedmetals?

19 wastewatersystem. 19 A. The[ someevidenceto thatfor

20 So I guessperhapsI chooseto lookon these 20 someof BMPsthatthe _sproposed,

21 reportsas theglassbeinghalffullratherthanhalf 21 fore_ _le,compostmediafiltersand ot typesof

22 empty, mediatreatmentBMPs,thatthereisthattheycan successfullytreatand
ssolvedmetals.

knowwhatthe relativedeg
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1 successis,whatportionof dissolvedmetals 1

2 to be removed? 2 How longdoesconcretehaveto cure

3 I can'trecallwhatthespecifics 3 the 3sueis no longera problem?

4 incaof thesetreatmentsareoth that 4 A. notknow. That'ssomethingth.

5 the of differenttreatmentBMP_ the Port 5 yoursour_ rom KingCountytellsyou, something

6 consider or has intoeffect, dohave 6 they'verec becomeawareof. lotof stuff

7 someof treatmentBMPsdo thecapability 7 in stormwater _ere'salwayssome popping

8 treatingfor solvedmetals, further,thatth6 8 up.

9 alsohavethe particulates,met 9 Q. DoesEcol knowinsti or is it an

I0 in theparticulat I0 unresolvedissue?

ii Q. Duringyourt_ theactingpermitor ii A. I don'tknow, saydoesEcologyknow

12 facilitymanagerfor IPDESpermitat Sea-Tac 12 institutionally.

13 InternationalAirpor takeany enforcement 13 Q. Whenyou say know,do youmeanyou

14 actionsagainst attle? 14 personallydon'tkn 3ereotherpeoplein

15 A. I don't if itwa_ lingmy termas the 15 Ecologythat do, or thinkno one knows?

16 facilitymana or whetherI %e-- inmy capet 16 A. What of isthat stormwater

17 as a unitsl visor,butI do rec a coupleof 17 inspector, _vitt,throughthe seof hisduties

18 occasions we tookenforcementa, _nsagainsttl 18 becameawar, thisas recentlyas talking

19 Portof one fortheirconstru( operatior 19 aboutin zhof 2001. And he is workir

20 at _rthemployeesparkinglot,and otherfor 20 diligen as a numberof peoplein Ecoloc _,to

21 ion of a cementbatchplant. 21 raise :entionon thismatter,thatthisis Lter

22 Haveyoueverimposeda fineon the 22 qual concern.

23 A. Yes. Butagain,thispointsout thateveryone

24 Q. Forviolations? :helearningprocesson stormwater.Anyonethat

25 A. 0n two occasionsthatI canrecall.

130

1 Q. Do you reca

2 I wantto brieflyaddressthe recent

3 A. :hinkfortheviolationat thecementbatch 3 Ltionrelatingto construction-related

4 plant,I ievethatwasa 6-or $8,000fine,and 4 stormwi dischargesin theWalkerCreekand

5 thinkfort %orthemployeesparkinglot 5 Creekbe s. I believeyouagreedearlier the

6 thatwas between16-and $20,000. sorry, 6 provisions --

7 I'dhaveto go andactuallyreview iforcement 7 A. Can _kea quickheadbreak?

8 fines. 8 MR. N: Sure,yes.

9 Q. Yourmention concreteremi thatthe 9 (Race

i0 KingCountywater thatKing I0 MR. Perhaps discuss

ii Countyhasrecently pH problemsthat Ii timing.I'mhappy as lateas you all

12 can resultfromimproperc _fstormwatervaults. 12 wouldlike. I'm thatunlessyou're

13 Are youawareof thatissue 13 interestedingoingqu ate,I'm notgoingto make

14 A. Yes. Actually,w_ ringalongwithKing 14 it throughallthe thatI have. But

15 Countyon thatproblem of ourwater 15 again,I'mhappy

16 qualityinspectors brouc toa nut,bar 16 MR.YOUNG: to say thatat 5 the

17 ofpeople'sattent: Ron Devitt, 17 depositionas f iswe'reconc _edis concluded.And

18 Q. The compr _sivestormwater !martplan 18 if you wanttc moretime,yo_ haveto askthe

19 associated thirdrunwayandmas planupdate 19 Boardfor time.

20 projectsprc _stheconstructionof a of new 20 MR. : Well,I believe _rthe civil

21 stormwater :entionvaults;isthatright? 21 rules, depositionisopen-endedun itspurposes

22 A. 22 have satisfied.And yourobligatio: .iibe
23 Q ii theybe concretevaults? 23 move protectiveorderif you believe somet_......

24 _ncrete.I belie 24 theconductof the depositionhasbeer

25 thewetvaultfacilitiesproposed 25 rules.
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1 youall said 1

neededoneday,whichis whatyouwillhaveat 2 ]eduled.

3 Secondof all,we havea tremendous 3 MR. POULIN:Well,I guesswe'llhaveto4 de t_ needto be conductedin this 4 thedepositionnoticeand seewhatit I

5 before ,verycutoffin twoweeks, so I 5 would thatwithrespectto KellyWhiti: of

6 don'tbelieve itmakessenseto ha comeback 6 course notrepresentedby theAttorr s

7 foranotherday. office, wouldnotethathe has be cross-

8 I alsowould theACC, 8 examinedby _rthe Portor by Against

9 havetakena position asonablefortheir 9 Sea-Tac So I don'tb_ thathis

i0 expertsto comebackfort% ys, so I thinkthatit's i0 depositionhas oncluded be limitedto the

II unreasonableforyourexp_ comefortwo days, II issuesthatyou've

12 it'sunreasonableforo :ocomein twodays, 12 MR. YOUNG: Oh, it'squiteclear,it's

13 particularlywhen wouldonlyneedone 13 on the record.You c_ the record.

14 day inthe firstp So I'm to go till5 or !4 MR. POULIN: standyou stated
15 5:30or even6:0( we'renotcom: backfora 15 that;I was in

16 secondday. 16 MR. : And Rachel to that. She

17 MR. _IN:Well,I am not .lyaware 17 subsequent in fact,wroteme a _rsayingthat

18 of thedi_ _ssionsin whichyou sayACC Gatedthat 18 yes,th _whatwe agreedto,and a couple

19 it onl_ dad oneday. I'dbe surprisedi: hey 19 addil subjectsshewantedto talk whichwe

20 close dooron goinglonger. It isnot scums. Butthatiswhattheagreement Now,

21 wha )enedwiththe Kennydepositionor the of thisisjustwastingtime.

22 ringdeposition,bothof whichhavebeen MR. POULIN:Sure. Let'snotwaste

23 MR.YOUNG: KellyWhitingis comingback
24 Q. (BYMR. POULIN)Whenwe spokepreviously

_viewof the DecaYer2001streamflow 25 earliertoday,I believeyou agreedthatthe

134 136

1 1 conditions,PermitCondition$2.C.2.a,was addedto the

2 We canconcludeKellyWhitinginonede 2 permitwitha recentmajormodificationand doesnot

3 can zludeRay Hellwiginone day,we can 3 applyto anyconstruction-relatedstormwaterdischarges

4 conck Fitzpatrickin oneday. Kenny 4 exceptfor thosein theMillerandSilliamCreek
5 de iscarriedoverforanother becauseAnn 5 drainages;is thatright?

6 Kennyis of the 401. 6 A. Correct,otherthanthose,in reading$2.2,

7 MR. Letme sayth6 onereally 7 MonitoringScheduleforConstructionStormwater

8 agreedto that lnuance.It notfinished. 8 Dischargesto WalkerCreekandtributariesand Silliam
9 Mr.Stocksaidhe motherday,but 9 Creekandtributaries.So S2.A(sic),it wouldfollow

i0 therewasno to thateffect, I0 appliesto thosewatersheds.

II thatthatwas acceptabl II Q. So inorderto findoutthemonitoring

12 MR.YOUNG: We' comingbackforanother 12 requirementsapplicableto allof the otherpreviously

13 day,it'sas simple 13 authorizedconstruction-relatedstormwaterdischarges,

14 MR. POULIN: either 'ouawareof any 14 we wouldlookto $2.C.I;is thatcorrect?

15 agreementthat itionswoul( takemorethanone 15 A. (Witnessreadingdocument). Yes.

16 day? 16 Q. Wouldyouagreethatthe requirementsof

17 MR. Youall saidyou one day. 17 S2.C.Iapplyonlyto thoseconstructionprojects

18 Imean, whatyousaidat the ring,and so 18 requiredto havea StormwaterPollutionPreventionPlan

19 we gav a day. 19 underSpecialConditionS13 ofthe permit?

20 POULIN:My guesswouldbe Letwas 20 A. (Witnessreadingdocument).Yes.

21 a[ imateof how muchtimethedeposition id 21 Q. Turningto ConditionS13on Page39 of the

takein a contextwherethe questionwa 22 permit,couldyoupleaseexplainyourunderstandingof_eschedulethisfora halfa da_or do you 23 thisphrase,"fiveor moreacresof totallandarea(or

2_ er. 24 otherminimumlandareato be determinedby federal

-- )_,_ .........._. ,,c_±,xu w_ id_*Iuifi_dL_IduulIS 25 regulation"?
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1 A. Certainly.Thefiveormoreacresis the 1 Ecologyis awareof thatandinterpretsit to reduce

2 currentthresholdfortherequiredgeneralstormweter 2 thisminimumbelowfiveacres.

3 permitforconstructionactivity.Any construction 3 A. Well,ourinterpretation,thereasonwhywe f

4 projectwhichdisturbsfiveormoreacresisrequired 4 createdtheS13conditionwastomakesurethatthisk
5 tohavecoverageunderthatgeneralpermitifthey 5 individualpermitwasin compliancewiththestormwater

6 don'thavecoverageunderan individualpermit. 6 regulations,EPA'sstormwaterregulations.EPA's

7 And thenfiveormoreacresof totalland 7 stormwaterregulationsrequirea constructionactivity

8 areaor otherminimumlandarea,thatis tomakesure 8 permitwhichfollowsthattheyhaveto havesediment

9 --thatwasputin thereto providelanguageto keep 9 erosioncontrolplansforprojectsthatdisturbfive

i0 currentwithanynewlypromulgatedfederalregulation I0 acresor more.

ii whichmightdecreasethatfiveormoreacrethreshold. Ii We coverthePort'sindustrialactivities

12 Q. Is it yourunderstandingthat,then,five 12 underotherportionsof thispermit,andso if there's

13 acresistheapplicableminimumatpresent? 13 constructionactivityoccurringof fiveacresor less

14 A. Fortherequired-- 14 in anareawherethePort'sconductingconstruction

15 Q. Forthispermit. 15 activity,thatactivityisbeingmonitored-- or,I'm

16 A. It'stheapplicable-- fortherequirement 16 sorry,thatportionofthe facilityis beingregulated

17 fortheStormwaterPollutionPreventionPlanfor 17 underthe industrialactivitiessectionof thispermit.

18 constructionactivities,that'sthethreshold.Any 18 Thatis whywecallout certainoutfallsfor

19 constructionprojectat thePortofSeattlethatwill 19 monitoring,becausethoseareoutfallsthatare

20 disturbfiveor moreacreswouldthentriggerthis 20 characteristicsof portionsof thefacilitywherewe

21 requirementS13. 21 haveindustrialactivitiestakingplaceat theairport.

22 Q. Andwhataboutconstructionprojects 22 Andby "industrialactivities"I meansubbasinareasof

23 disturbinglessthanfiveacres? 23 theairportwherethere'sfuelingof aircrafttaking

24 A. If it'sa projectthatdisturbslessthan 24 placeordeicingof aircrafttakingplaceor where

25 fiveacres,it wouldn'ttriggerthisrequirement. 25 thoseaircraftmaybe --thedeicingaircraftmaybe

138

1 Q. And sobecauseof therelatednatureofthe 1 takingoff.

2 provisions,notonlywouldtherebe noStormwater 2 Q. Do youknowif Ecologyintendsto applythe

3 PollutionPreventionPlanunderS13but,likewise,no 3 requirementsofnew Condition$2.C.2to all

4 monitoringat allunder$2.C.I;is thatright? 4 constructionstormwaterdischargesin thenew permit

5 A. Correct,unlesstheconstructionproject-- I 5 insteadof justtheWalkerandGilliesCreekbasin

6 wouldn'twanttosaynomonitoringat allbecausethe 6 projects?

7 constructionprojectmightindeedleadintostormwater 7 A. Areyoureferringonthe reissuanceof the

8 drainagesthataremonitoredunderothersectionsof @ permit?

9 thepermit. 9 Q. Yes.

I0 Q. Isn'tit truethatthepermitdoesnot I0 A. Thatissomethingthatwe havediscussedand

ii requiremonitoringof dischargesfromconstruction Ii areconsideringforthereissuanceof thepermit,yes.

12 projectsthatresultindisturbanceof lessthanfive 12 Q. DoI recallyourstatingearlierthatEd

13 acres? 13 Abbasiwillbe reviewingthe Port'sapplicationforthe

14 A. If a constructionprojectislessthanfive 14 renewalprogram?

15 acres,itwouldnot--thisConditionS13wouldnot 15 A. Yes.

16 kickin,correct. 16 Q. Willyoube involvedinthatreviewprocess?

17 Q. Is it yourunderstanding--I don'tmeanto 17 A. No. Ed'sthefacilitymanager;I'm trusting

18 be obtuse;I perhapsshouldexplain.My readingof the 18 onhisprofessionalcapabilitiesas an environmental

19 federalregulationisthatthefiveacreminimumshould 19 engineerandprofessionalengineertodo that. That's

20 notapplyat Sea-Teebecausetheconstructionisall 20 hisbaby.

21 relatedto theactivitiesatan industrialsitewhich 21 Q. Ann Kennytestifiedinherdepositionthat

22 is subjectto thepermit. 22 the401certificationcanbe changedand couldbe l

23 And I wantedto findout --I don'thavethe 23 modifiedby futurechangesinthe Port'sNPDESpermi%_
24 citationof thespecificfederalregulationwiththat 24 Doyou agreewiththatview?

25 provisionburiedin itsterms,butI wantedtoknowif 25 A. Annis theexperton the401waterquality
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1 certification,and so if shestatedthat,I wouldhave 1 KellyWhiting,Departmentof Ecologyhascontracted

2 to defertoher expertiseon that. 2 KellyWhitingto reviewandcommenton theproposal.

3 Q. Haveyoureviewedthewaterquality 3 And I believeJohnDrabekalsowas -- I guesstobest

4 componentsinthe lowflowplansubmittedby thePort 4 describeit is assistingAnn in understandingthe

5 in supportof the401certificationrequest? 5 commentsandconcernscomingbackfromKellyWhitingon

6 A. I thinkI mayhaveglancedat them,but 6 theproposal.

7 that'snota partof the waterqualitycertification 7 Q. Justas backgroundon my furtherquestioning,

8 thatI wasreallyreviewing. 8 i'dlikeyou tounderstandthatthisproposalstates

9 MR. POULIN:I'dliketo introducea new 9 that,"Ecologyhasdefinedstandardsforwaterquality

i0 exhibit. I0 relatedto stormwaterrelease,includingperiodsof low

II (DepositionExhibitNo. 140wasmarkedfor II flow. Ecologyhas jurisdictiontomonitorand enforce

12 identification.) 12 thesestandardsthroughtheirNationalPollution

13 Q. (BYMR. POULIN)I'dliketo explain,thisis 13 DischargeEliminationSystem(NPDES)Permit.These

14 a portionof themostrecentversionof theLow 14 standardsinclude"-- ellipses,dot,dot,dot,I'm

15 StreamflowAnalysisand SummerLow FlowImpactOffset 15 adding-- "dissolvedmetals."

16 FacilityProposalsubmittedby the Portin Decemberof 16 It statesfurtherdownthat"thewater

17 2001. Incompilingthisexhibit,I includedthetitle 17 qualitystandardsdiscussedinthisreportare those

18 page,thetableof contents,andtwo sectionsof 18 listedforClassAA waterbodies,whichare themost

19 Volumei, thewaterqualitydesignaspectof the 19 stringentstandards.Waterqualitystandardsfor

20 mitigationproposalthat'scapturedin Section3.4,and 20 metalsarebasedon toxicity"-- againellipses-- "and

21 alsothemonitoringplanthat'sdescribedin Section5. 21 arelistedin WAC 173-201A-040(ToxicSubstances),"the

22 Wouldyou agreethatthe SummerLowFlow 22 sectionwe'vebeendiscussingformuchof theday.

23 ImpactOffsetFacilityProposalisto capturerainwater 23 Itnextstates,"Ecologyhasstartedthe

24 or stormwaterduringtherainyseason,storeit,and 24 processto potentiallyrevisestatewaterquality

25 subsequentlyreleaseit whenneededformitigation 25 standards."

142 144

1 purposesduringthe surmerdry season? 1 Are you awareof thateffort?
2 A. I understandthatthat'sa proposalto 2 A. Certainlythat'spartof the state's

3 mitigateforthebaseflowimpactsfromthe project, 3 triennialreviewprocess. I readthatstatementas

4 yes. 4 reflectingthatthe state'striennialreviewprocessis

5 Q. Sodo you understandthatthisproposalwill 5 underwayof ourstatewaterqualitystandards.

6 resultindirectdischargesto thecreeks? 6 Q. You'llseeon Page3-8a discussionof metals

7 MR.REAVIS:Objection;vague. 7 of concernincludingcopper,leadand zinc. The Port

8 Q. (BYMR.POULIN) I'dliketo clarify.Doyou 8 explainsthat,"WashingtonStatewaterquality

9 understandthatthisproposalwillresultin direct 9 standardsforthesemetalsarebasedon the dissolved

i0 dischargesof storedstormwaterto thecreeks? i0 fraction,aredependenton thehardnessof thewater,

ii A. I don'tknowthedetailsof how theywill ii and,as withallwaterqualitystandards,are

12 deliverup thatstoredwater. There'sbeen,as faras 12 applicableto thereceivingwaters."

13 I know,a numberof proposalsof how thatwaterwould 13 A. Yes.

14 be deliveredbackintothe stream,and that'sas faras 14 Q. I'd likeyou to joinme inreviewingthe

15 my knowledgegoes. I mean,one of theproposalsI 15 proposedmonitoringplanforthisfacilityto see if

16 heardthatwasput forthwas actuallyto reinfiltrate 16 thePortintendsto do the kindofmonitoringthat's

17 someof thatwaterandallowit to enterbackintothe 17 necessaryto determinewhethertheirdischargescanbe

18 streamthroughgroundwaterbaseflow. 18 expectedto resultin violationsof statewaterquality

19 Q. Doyou personallynot haveany roleinthe 19 criteriain the receivingwaters.

20 reviewof thisproposal? - -- _..........._ _ _, _**_=v_F........

21 A. Ido nothaveany rolein thereviewof that _l.i_/Metalsl-'?Sa__

22 proposal,no. 22 __e sampleswill

23 O. Do you knowwhodoes? 23 b__ving waters

24 A. The twopeoplethatI'mawareof who are 24 (__tdownstream from_ .

25 involvedin reviewof theproposal,we'vecontracted ._5 n_=_.....
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1 Q. CouldI askwhereyou'rereadingthat?

2 acilityoutletsanda minimumof monthlythroughout 2 A. At thetopof 5.1.3,OperationalMonitoring.

3 [ationof the facility." 3 Now,whatI wouldhopewouldbepointedoutto themb__,_

4 Itdoesn'tappearthatthePortintend_ 4 whoeverisprovidingcommentbackto them,andthisis%_.._

5 r hardness,doesit? 5 submittedtoEcologyinDecemberof2001,my hopeis

6 YOUNG: I object.Lackof Ion. 6 thattheywouldpointout tothemtheneedto do

7 Thisison portionofthis Thiswitness 7 hardnesssampling.

8 hasnotseen documentbefore t believe, 8 Q. Shouldthatbe a requirement?

9 and-- 9 A. Thisdocument'scurrentlyunderreviewby

I0 MR. objectionwill i0 Ecology.

ii besufficient, ii Q. Shouldn'tthatbe a requirementimposedby

12 MR.YOUNG: I'm ng my objection. 12 Ecologyratherthana suggestion?

13 MR. POULIN:Yc a speech. 13 A. In order-- thishasto be approvedby

14 MR.YOUNG: not-- it'sonlya 14 Ecology,andcertainlyitwouldbe a requirementfor

15 partialexhibit, itbeforeandhe's 15 approvalsof sucha plan,of sucha monitoringplan.

16 testifiedthath_ notgoing _viewit. 16 Thisdocumenttomy understandingas to the

17 Q. (BYMR Please thequestion. 17 waythatwe approvemonitoringplans,we onlyapprove

18 A. I car thequestion I don't 18 thosemonitoringplansif they'remonitoringforall

19 believeal leinformationonhowthe doing 19 necessaryparameters,andoneof thosenecessary

20 beenpresentedtome. Ac havenot 20 parameters,as you'vepointedout,ishardness.And

21 seen documentbefore,andin theline 21 thatappearsto me as ifthathasbeenoverlookedhere.

22 duti_ I willnotbe reviewingthisdocument. 22 Butagain,thisisa documentthatmy understandingof

23 Wouldyouagreethatthere'sno indication 23 it,gosh,we justgotthis-- we'recurrentlyreviewing

24 languagewe justlookedat to suggestthatthe 24 thisrightnow.

25 Q. Noneof theothermonitoringplansthat

146 _...
1 Ecologyhas approvedhaverequiredmonitoringfor

2 2 hardness,havethey?

3 3 A. WhatothermonitoringplansEcology's

4 A. I don't 4 approved?I don'tunderstand.

5 knowwhattype monitoringthey'llbe 5 Q. Forinstance,stormwatermonitoringplans,

6 doing.Ifsomewh_ there'sreceiving 6 SWPPPssubmittedto Ecologypursuantto the NPDES

7 watermonito lowflow 7 permit.

8 analy_ water 8 A. Ifyou'retalkingaboutthestormwater

9 9 monitoringplansforconstructionactivity,ourmain

i0 concernon constructionactivityis turbidity,andwhat

Ii Q. (BYMR. POULIN)I'lldirectyourattention ii we'relookingforthereiswherethey'regoingto be

12 to Page5-2and Paragraph5.1.3wheretheproposal 12 monitoringtheirfacilitiesforthoseconstruction

13 statesthat,"ThemonitoringproposalfortheFlow 13 projectsforturbidity.

14 ImpactOffsetFacilityincludesthefollowing 14 Q. Let'sshiftgears.

15 monitoringcomponents:Waterlevelswithinthe

16 stormwatervaults,flow,turbidity,DO,temperature,

17 andmetals." gement

18 A. Right.And Iwouldpointtobeforethat, 18 Planfor

19 "ThePortisproposingtomonitortheoperationof Flow 19 MR. of foundation.

20 ImpactOffsetFacilityto provideassurancethatthe 20 THEWITNESS am I supposedto do?

21 facilityis achievingitsperformancegoalsandnot 21 MR. and answer,I'm

22 causinganywaterqualityviolationsinthereceiving 22 sorry, answer.If y_

23 waters.Thiswillbe accomplishedbyperiodic 23 under_

24 monitoringofboththedischargeandreceivingwaters

25 duringthe annualoperation"--
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.... 2 _gCountyStormwaterDesignManual? MR. POULIN:Youpreviouslysaid5.

j 3 A. Correct.And oneof the reasonsfort 3 Well,I saidI was so go• 4 th_ rt'sstatedintentionforits 4 to 5:30or d I'mwil do that. Butat

5 mane, nt planis thatitwouldmeet 5 thatpointwe're

6 rec s of the KingCounty Manualas well 6 MR. POULIN: _ewelcometo leave,

7 as the -- was at the _ of Ecology's 7 but I reserveth_ ht to thatI haven't

8 stormwater isthestormwater 8 finishedmy ioning.And I'm go until6.

9 manualforPuget 9 off the record.)

i0 Q. Anddo you lythatis? (Recesstaken.)

ii A. Whywhat Q. (BYMR. POULIN)Let'sgo backon. It's

12 Q. I tho_ yousaid thatwasthePort's

13 statedob iveor intention, knowwhythey 13 Kevin,did I understandyou to statethatyou

14 sought neatthosestandards? i4 werenotinvolvedinreviewingthewaterquality

15 wouldhaveto assumethat rtwas 15 implicationsof thisLow StreamflowAnalysisandSummer

16 i] to demonstratethatthey're notonly 16 Low FlowImpactOffsetFacilityProposal?

17 _testandardsbut applicablelocal 17 A. Correct.

1 standardsthatthe surroundingcommunitiesto the 18 Q. Couldyou refreshmy memoryas to who you

19 saidwas in chargeof reviewingthe waterquality

20 Q. Aren'tthemostrelevantstandardsfor impactsof thislow flowplanand facility?

21 Section401certificationpurposesthestatewater 21 A. I believethatthisisbeingreviewedby John

22 qualitystandards? 22 Drabekand itmay alsobe underreviewby Ed Abbasi.

23 A. There'sthestatewaterqualitystandards, 23 Q. And howwilltheir--

24 butyoualsohavethedesignrequirementsthatare -- 24 A. Letme alsostatethatbecausethisis an

25 wereinthe PugetSoundStormwaterManualandin King 25 analysison thislowflowimpactoffsetfacility

3 150 152

1 County'sStormwaterDesignManual. 1 requiredby thewaterqualitycertification,I believe

2 Q. Compliancewiththosemanualsdoesnot assure 2 thatAnn Kennywouldbe in thatreviewloopas well.

3 compliancewithstatewaterqualitystandards,doesit? 3 Q. Canyoupleaseturnto Exhibit1 whichI

4 A. Compliancewiththosemanuals-- well,I 4 handedout earlier,andtellme, if youcan,wherethe

5 don'tbelievethatKingCountymakesthe-- or 5 provisionpertainingto thisreportandEcology's

6 Departmentof Ecology,forthatmatter,hasevermade 6 reviewandapprovalauthorityis?

7 thetypeofcategoricalstatementthatyoucomplywith 7 A. (Witnessreviewingdocument).

8 thesemanualsand you'reentirelyincompliancewith 8 MR. REAVIS:Page22.

9 the statewaterqualitystandards.I don'tthinkthey 9 A. Thankyou.

I0 wouldmakethattypeof leap,norcouldtheymakethat I0 Q. (BYMR. POULIN)Yeah,to savetime,I just

ii typeof leap. II cameacrossthatas well.

12 Q. So you'dagreethatthey'reindependent 12 A. I believethiscomesout of righttherein

i3 standards? 13 Paragraphi. "Inorderto ensureclarity,within45

14 A. Well,it'sapplesandoranges,isn'tit? i 14 daysof receiptof thisOrderthePortshallsubmita

15 mean-- 15 revisedplanintegratingtheLow StreamflowAnalysis

16 Q. That'sthequestion. 16 andSummerLow FlowImpact."And I believethat'swhat

17 A. Well-- 17 thisis.

18 Q. And doesn'tthisSectionI.lof thewater

19 qualitycertificationon Page22 statethatEcologyhas

20 20 already-- andthat'smy term-- Ecologyhas reviewed

21 I guesswe'll lionof the 21 and approvedtheDecember2000versionof thatreport,

22 timelimitsapplici and I'll 22 the LowStreamflowAnalysis?23 continue 23 A. Well,it saysit'sreviewedandapprovedthe

24 24 December2000Low StreamflowAnalysis,and thenthere

25 was alsoa SummerLow FlowImpactOffsetFacility
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1 ProposaldatedJuly23,2001. 1 Q. Didyou reviewthe waterqualityimplications

2 Q. Now,do you see-- 2 of theMSE wallaspartof the 401certification?

3 A. So I understandbothof thosedocumentshave 3 A. I guessreviewedas partof -- as it was

4 beenreviewedand approved. 4 addressedintheirstormwatermanagementplan. •.....

5 Q. Do you seeany provisionof thisSection1 5 Q. To whatextentwas it addressedin thatplan?

6 thatrequiressubsequentreviewandapprovalof this 6 A. WhatI recallis giventhe proposedstructure

7 December2000plan? 7 andslopeof thewall,the typesof stormwater

8 MR. REAVIS:2001? 8 facilitiesthatwouldhaveto be constructedin order

9 Q. (BYMR. POULIN)Thankyou. December2001 9 to accommodatethedesignof the wall.

I0 plan? i0 Q. Do you knowwhatthedateof thatmonitoring

ii A. Well,I'dhaveto go through-- thisis a Ii planwas?

12 lengthyconditionhereof whatthisrevisedplanmust 12 A. I didn'tsayit was a monitoring-- itwas a
13 have. 13 stormwatermanagementplan.

14 Q. Right. Well,I understoodyou to state 14 Q. Managementplan,I'm sorry.Thankyou.

15 earlierthatthis-- thatwhateverthisplanthatI 15 Do youknowthedateof thatplanthatyou reviewed?

16 havepartiallyexcerptedin Exhibit140doesor states 16 A. Thatreview,alongwitha numberof other

17 is subjectto furtherreviewandapproval,andso I 17 peoplein thewaterqualitysection-- well,whenI say

18 thoughtyoumightknowwherethatrequirementof 18 "numberof otherpeople,"I hadpartin thatreview

19 furtherreviewand approvalis. And,frankly,I'mnot 19 alongwithJohnDrabekandalsoKellyWhitingwas our

20 seeingithere. 20 mainreviewauthority,if you will,on the stormwater

21 A. Well,what'shereis everythingthatthis 21 managementplan. But I recallreviewingaspectsof

22 reviseddocumentmusthavein it,includingmonitoring 22 thatplan,theirmostrecentplanthatwas submittedI

23 and reportingrequirements,whata minimum-- addresses 23 thinkjustpriorto issuanceof the401 certification.

24 the followingelements.And if you'lllookinthere 24 Q. So to paraphrase,then,themanagementplan

25 under(e)(v),and again,thisiswhatthisrecently 25 thatyou reviewedwas issuedinAugustor Septembero__

is4
1 submittedplanmustinclude,it mustinclude 1 2001;is thatright?

2 "Contingencyif waterqualityin vaultsdoesnotmeet 2 A. I'dhaveto lookbackat the recordsas to

3 waterqualitycriteria." 3 whentheirfinalstormwatermanagementplanwas

4 Sowhatthatsaystome is thatthey'dhave 4 submitted,but thatsoundsaboutright. I thinkit may

5 to havea meansintheplanto determineif that 5 havebeenJulyof 2001.

6 collectedand storedstormwateris indeedmeetingwater 6 Q. Butyou'resureit was beforethe issuanceof

7 qualitycriteria.And it wouldfollowthatwhatthey 7 the certification,the 401certification?

8 wouldhaveto do ismonitorinstreamreceivingwater 8 A. I believeit was.

9 hardness. 9 Q. Haveyou revieweda HartCrownerreport

I0 Q. Well,you'dthinkso. i0 relatingto thedesignof theMSE wallthatwas

ii Did I understandyouto stateyouhavenot ii submittedto Ecologyin November?

12 reviewedthe previouslysubmittedLowFlowAnalysisor 12 A. No.

13 Low FlowImpactOffsetFacilityProposal? 13 Q. Are youawarethatthatreportproposes

14 A. No. 14 significantchangesto the designof the MSEwall?

15 Q. You weren'tinon thatloop? 15 A. I'mnot awareof the reportso I don'tknow.

16 A. No. 16 Q. Youhaven'theardany mentionof the

17 Q. Did anyonereportto you abouttheirreview 17 substanceof thatreportor any designchange?

18 of thewaterqualityaspectsof thoseplans? 18 A. No.

19 A. No. 19 Q. So youhaven'treviewedany waterquality

20 Q. So itmay be thatJohnDrabekor Ed Abbasior 20 implicationsthatmightresultfromsucha change?

21 KellyWhitinghas lookedintoitbut theydidn't-- 21 A. No,but -- no.

22 A. Theywouldn'treporttome, theywouldhave 22 Q. Is it truethatthe Porthas proposedan 4

23 reportedto Ann. Annrelieduponthemto do the 23 expansionof its industrialwastewatersystem? .....

24 reviewsof theseplanssinceAnn wastheprojectperson 24 A. Yes.

25 forthewaterqualitycertification. 25 Q. Is it truethatthatexpansionprojectisnot
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1 consideredpartof themasterplanupdateproject? 1 A. Yes. ChungYeawas actually-- for a short

2 A. Yes. Theexpansionand improvementsof their 2 timehe wasa facilitymanager,I believe,for a period

3 industrialwastewatersystemweredrivenprimarilyby 3 of aboutsixmonthsof the Sea-TacAirportpermit.4 theNPDESpermit. 4 And ChungYee'sbackgroundbothinwaterqualityana in

5 Q. Is it truethatnotall ofthemetals- 5 the toxicscleanupprogrammadehim a goodresourceto

6 generatingsurfacesat Sea-TeeInternationalAirport 6 tap intoas we startedto thinkaboutacceptablefill

7 arebeingroutedto the lWSfortreatment? 7 criteriaforthe 401waterqualitycertification.So

8 A. That'scorrect,thattheydo havesomemetal- 8 he did someinitialworkon theseacceptablefill

9 generatingsurfaces,someroofsand downspoutsthatare 9 criteriawhilehe was thefacilitymanagerforSea-Tac

I0 notgoingintothe industrialwastewatersystem. I0 Airport.Thiswouldbe inaboutAugust/September2000.

II Q. And isn'tit alsotruethata partof the ii Andthenhe switchedpositionswithin

12 stormwaterrunofffromtherunwaysthemselvesis not 12 Departmentof Ecologyto takea toxicscleanupprogram

13 routedto the IWSsystemfortreatment? 13 positiondownin ourheadquartersofficein Lacey.

14 A. Yeah,there'slargeportionsof therunways 14 And whenour waterqualitycertification-- as we

15 thatgo intothe stormwatersystemandnotintothe 15 appearedto be movingtowarddraftingup a water

16 industrialwastewatersystem. 16 qualitycertification,we calleduponthe toxics

17 Q. Andthe Portisnotproposingto route 17 cleanupprogramto see ifhe couldinvolvehimself,you

18 stormwaterrunoffresultingfromthethirdrunwayto 18 know,lendhis technicalexpertiseto the 401water

19 theIWS,is it? 19 qualitycertificationteam.

20 A. No, I don'tbelievethatthat's-- I believe 20 And so I guessto characterizeChungYea,he

21 there'sa contingencythatiftheyfind-- well,I 21 was sortof ourconsultantfromthetoxicscleanup

22 won'tspeculateon that. But,yes,I believemostof 22 programdevelopingthesecriteria.And thenI worked
23 thestormwaterrunofffromthethirdrunwaygo intoa 23 alongwithhim.

24 stormwatersystemandnot intothe industrial 24 Q. Why didn'tthe toxiccleanupprogramitself

25 wastewatersystem. 25 developthesefillcriteria?
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1 Q. Let'sturnto yourworkon thecleanfill I A. Well,I don'tknowwhatyoumeanby that.

2 criteriaaspectof the401certification. 2 ChungYeaworksforthetoxicscleanupprogram. He's

3 A. Okay. 3 an environmentalengineerand a professionalengineer

4 Q. Who selectedthefinalcleanfillcriteria 4 in thetoxicscleanupprogram.And theymadehis

5 incorporatedin the final401certification,bywhichI 5 servicesavailableto us inhelpingto developthese

6 meantheamended-- 6 acceptablefillcriteria.

7 A. Theacceptablefillcriteria? 7 Q. Didyou alsorelyon theexpertiseof Pete

8 Q. Yes,thankyou. I am referringtothe 8 Kmetin developingthesecriteria?

9 September21stwaterqualitycertification. 9 A. Yes. I believePeteKmetwas --we sought
I0 A. SectionE? I0 reviewandadvicefromPeteKmeton those,as I recall.

ii Q. Yes,SectionE,beginningon Page14. II Q. Isn'tPeteKmetEcology'sresidentexperton

12 A. The conditionsunderSectionE,thosefinal 12 hazardoussubstances?

13 draftconditionswereproposedbymyself,andthiswas 13 MR. REAVIS:Objection;lackof foundation.

14 afterworkinginsomeconsultationwithChungYea in 14 A. We havea numberof expertson hazardous

15 ourcleanupprogram. 15 substancesin thetoxicscleanupprogram.I wouldsay

16 Q. Are you referringto the valuesinthe second 16 he'soneof those,yes.

17 columnof the tableon Page17, the-- 17 Q. (BYMR. POULIN)Wouldyouagreethathe has

18 A. Actually,I'mreferringto allthe 18 considerablymoreexpertisethanChungYea?

19 conditions. 19 A. I don'thavea wayof agreeingor disagreeing

20 Q. Allthe conditions,okay. Includingthefill 20 withthat.

21 criteriaspecifiedin thattable? 21 Q. Wereany of PeteKmet'srecommendations

22 A. Includingwhat'sentitledthefillcriteria 22 concerningfillcriteriaadoptedinthe final40123 limitationsforhazardoussubstances. 23 criteriafor fill?

24 Q. Howdid ChungYeacometo be involvedin the 24 A. We heardloudandclearfromPeteKmetand

25 project?Couldyoupleasetellus whohe is? 25 agreedwithhim thatthereshouldbe no fillmaterial
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1 comingfroma contaminatedsiteor evenfillmaterial 1 MR. POULIN: It'sentirelypossiblethat--

2 that'sbeenremediatedfroma contaminatedsite. And 2 MR. REAVIS:Becausemy Page2 has a number

3 so we put thatas a conditionin hereon Prohibited 3 on it thatsays2. That'sthesecondpageof the
4 FillSources,on E(d),I thinkit is,ProhibitedFill 4 e-mail. L
5 Sources. 5 MR. POULIN:I was concernedthatyoumight

6 "Thefollowingfillsourcesareprohibited 6 be missingtheconclusionof thee-mail. And ifwe

7 foruse on Port404projects:Fillwhichconsistsin 7 couldverybrieflyrevisethe exhibit,I'd liketo get

8 wholeor inpartof soilsormaterialsthatare 8 a quickcopyof this. Andwe'llgo off recordforjust

9 determinedto be contaminatedfollowinga PhaseI or 9 a momentand I'lldo that. Thanks,Mr.Reavis.

i0 PhaseII siteassessment."And evenfurther,"Fill i0 (Discussionoff the record.)

ii whichconsistsin wholeor in partof soilsor ii Q. (BYMR. POULIN) Backon the record.

12 materialsthatwerepreviouslydeterminedto be 12 ThankstoMr. Reavis,a copyof theoriginal

13 contaminatedby a PhaseI or PhaseII siteassessment 13 exhibit,we can now seethatthisshouldbe a six-page

14 andhavebeentreatedin somemannersoto be 14 exhibit,and we in factweremissingthe secondand

15 consideredremediatedsoilsor fillmaterial." 15 thirdpages.

16 Q. DidMr. Kmetsubmitanywrittencommentsto 16 Nowthatyou seethosepageswhichshouldbe

17 you or to ChungYeaconcerningtheproposedfill 17 insertedin Exhibit15 afterthefirstpage,doesthat

18 criteria? 18 lookmorefamiliarto you?

19 A. I believethattherewere-- therewasan 19 A. Yes,itdoes.

20 e-mailtransmission,oneor two of those. 20 Q. Now,on the unnumberedfifthpageof this

21 Q. Anddo yourecallwhetherMr. Kmetsuggested 21 exhibitwhichhas a coupleof two-colunmtablestowards

22 a minimumsamplingfrequencyfor fill? 22 thebottom,wouldyouagreethatMr.Kmet-- do you

23 A. I don'trecall-- I'msorry,I don'trecalla 23 recallnowin reviewingthisthatMr. Kmetrecommended

24 minimumsampling. 24 a higherminimumnumberof samplesthanwereproposed

25 MR. POULIN:I'dliketo helprefreshyour 25 inthe fillcriteriathathe reviewed?

162 (_ -
\

1 memorywithan exhibit. 1 A. Yes.

2 (Discussionoff therecord.) 2 Q. WouldyouagreethatMr. Kmetrecommendeda

3 (Recesstaken.) 3 higherminimumnumberof samplesthanwereadoptedin

4 Q. (BYMR. POULIN)Backon therecord. 4 the final401 criteria?

5 I'dliketo haveyou reviewthispreviously 5 A. Yes.

6 introducedExhibit15. Wouldyouagreethatthis 6 Q. Whatwas yourbasisfor rejectinghis

7 exhibitappearsto be AnnKenny'scopyof an e-mail 7 recommendation?

8 thatPeter}<metsentto you? 8 A. I didn'trejecthis recommendation.I took

9 A. Well,whatI seewhatwassenttome is a 9 therecommendationthatcametome fromChungYea,and

i0 worddocumentthatsays,"Herearemy comments.Make I0 the recommendationthatcameto me fromChungYea is

ii sureyouopentheattachment."Then,butwhatfollows ii whatappearsinthe waterqualitycertificationas the

12 is a copyof an e-mailsentfromme to Pete. Is this 12 minimumnumberof samples.

13 theopenedattachmentthen? 13 Q. Why did youselectas the fillcriteriathe

14 Q. My understandingis thatthereferenced 14 minimumnumberof samplesprovidedto you by ChungYea

15 attachmentisthe second,thirdand fourthpagesof the 15 insteadof thoseforwardedto you by Peter[<met?

16 exhibit. 16 A. BecauseChungYea was the onewho was working

17 A. Okay. 17 on thefinalset of conditionsthatwereestablishedin

18 Q. Do you recognizetheseas thecommentsthat 18 thewaterqualitycertification.Thisrecommendation

19 PeteKmetsentto yourattention? 19 fromPete! believecamein September,cameby us

20 A. Youmeantheunderlinedmaterial? 20 Septemberii, 2000,andthenthe finaldraftof these

21 Q. Well,Imeantheentiretyof Pages2, 3 and 21 recommendationswentthroughor cameto me fromChung

22 4,unnumberedPages2, 3 and4 of thisexhibit. 22 Yea,gosh,I believein Julyof 2001. /

23 MR.REAVIS: I thinkit startswithPage3, 23 Q. Didyouhaveanybasisto believethatChuni_.j

24 actually,becauseisn'tPage2 thesecondpageof the 24 Yee'sworkproductwas superiorto PeterKmet's?

25 e-mail? 25 A. WhatI was relyinguponwas ChungYee's
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1 expertise,andas theperson,the staffpersonfromthe 1 thatChungYee'srecommendationsweresufficient?

2 toxicscleanupprogramwho wasselectedto assistus in 2 A. Yes.

3 thisprocess.And so whatI wasrelyingon isthathe 3 Q. Did youeverrespondto Mr. Kmet'scomments?4 had reviewedPeteKmet'srecommendationandthathe 4 A. No. I heldon to thesecommentsbecauseI

5 consideredthatrecommendationanddecidedto gowith 5 knewthatwe weregoingtobe revisitingthisissue

6 whathe originallyhad. 6 eventuallywhenwe gotaroundto issuingthe 401

7 Q. So is it yourtestimony,then,thatyoudid 7 certification.And I madesureto forwardthese

8 not selectthe finalcriteria;rather,ChungYeadid? 8 commentson to ChungYea.

9 A. It'smy testimonythatI reliedon thefinal 9 Q. Let'slookat thefillcriteriathemselves,

I0 setof draftconditionsthatChungYea cameupwith, i0 andby thatI meanthe numericcriteriaidentifiedin

II but I did selecthis finaldraftrecommendations, ii thesecondcolumnof thetableon Page17 of thewater

12 Q. Do you knowwhetherChungYeahadanybasis 12 qualitycertification,Exhibiti.

13 to rejectPeteKmet'srecommendations? 13 MR. REAVIS:Letme justsay,I'vegot justa

14 A. I do notknow. 14 fewmoreminuteshereand thenI haveto headout,I've

15 Q. So do you knowwhetherChungYee's 15 got anothercommitment.So Idon'tthinkthatwe're

16 recommendationsare superiorto thoseofMr. Kmet? 16 goingto agreeon whetherornot that'sin compliance

17 A. I don'tknow. Again,whatI was relyingupon 17 withthe completionofthisdeposition,but I suggest

18 is whatChungYeaprovidedus in June/Julyof 2001. 18 we takethatup later.And I don'tknowhowmuchtime

19 Q. Independentof ChungYee'srecommendation, 19 you thinkit'sgoingto taketo go throughthissubject

20 whatbasisdo youhaveforconcludingthatthefill 20 area,butmy guessis it'sgoingto takeawhile.So my

21 criteriahe recommendedto you isadequateto protect 21 suggestionwouldbe to go aheadand stophere.

22 waterquality? 22 MR. POULIN:Well,areyouavailableuntil6?

23 A. Ifyourquestionis --whenyousaythe fill 23 MR. REAVIS:Yeah. If you thinkyou canget

24 criteriarecommended,are youreferringto theminimum 24 throughthis,I canwaituntil6.

25 numberof samplesthathe recommended? 25 MR. POULIN:Well,I don'tthinkI canget166 168

1 Q. Yes. Yes,I am. 1 throughit,but in theoff chancethatwe don'thavea

2 A. Okay,that'sverydifferentfromthe 2 chanceto reconvenethisdeposition,I'dliketo use

3 acceptablefillcriteria.Thisis forcharacterization 3 thetimeavailable.

4 of thefill. 4 MR.REAVIS: Okay,certainly.

5 Andmy senseof it isthatin lightof the 5 Q. (BYMR. POULIN)Did youselectthesefill

6 factthatwewererequiringthePortnotto useany 6 criteria?

7 fillsourcesthatwerecontaminatedor evenfill 7 A. WhatI choseto do isincludethesecriteria

8 sourcesthathad in partor wholeevenremediatedsoils 8 amongtheconditionsforacceptablefillin thewater

9 fromcontaminatedsources,my senseof it isthatthis 9 qualitycertification,andthat'sbecausethesewere

i0 testingof thisuncontaminatedsoilswouldgiveus a i0 presentedto me by ChungYeaas acceptablecriteria.

ii sortof -- a confirmationthatindeedwe weredealing ii Q. Do youhaveany independentbasisfor--

12 withuncontaminatedsources. 12 A. Butthere'smoreto-- I mean,you'retalking

13 Q. Isn'tittruethatMr. Kmetcommentedthat 13 aboutan entire-- notjustthistable. I mean,these

14 the samplingfrequencyproposedby ChungYea is,quote, 14 are allpartand parcelof thatentirefillcriteria

15 insufficientto determinecompliancewiththe 15 condition.I mean,the fillcriteriais notjustthis

16 monitoringstandards,andfurther,thatthe sampling 16 tablealone. You know,italsoincludesspecial

17 scheduleisnot likelyto findcontamination? 17 criteriathatcomeintoeffectwhen-- well,you'll

18 A. I don'tseewhereit says"notlikelyto find 18 noticethere'sa footnote3 thereof -- you know,a

19 contamination." !9 differentset of criteriathatcomein to playfor

20 Q. You'llfindintheunderlinedtextinthe 20 metalslikechromiumwhenthe fillisplacedwithinsix

21 thirdfullparagraphon thatunnumberedfifthpageof 21 feetof thegroundsurface.

22 Exhibit15the fullsentencebeing,"Also,your 22 Q. Sure. But let'slookat anotherexhibit.23 samplingscheduleis notlikelyto findcontamination."23 (DepositionExhibitNo. 141wasmarkedfor

24 A. Okay. I'mnowawareof that. 24 identification.)

25 Q. So notwithstandinghis advice,youthought 25 Q. (BYMR. POULIN)To my surprise,theBoard's
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1 OrderGrantingMotionto StaytheEffectivenessof 401 1 willnot be in contactwithan activegroundwater

2 Certificationhas notpreviouslybeenusedas an 2 componentand,therefore,you know,I believe-- and

3 exhibit.I'd likeyou to turnto Page16 of the 3 thisis relyingsomewhaton ChungYee'sexpertise,t_,'--

4 Board'sOrderGrantingtheMotionto Stay. 4 becauseof that,thatfillmaterialwhichwas evena\....

5 You'llseethatthe secondcolumnof the -- 5 theselevelsforchromiumor nickelor lead,because

6 letme backup. You'llseethatthe firsttwo columns 6 you'llnoticethatfor certainmetalswe matchthe

7 apartfromthe headingcorrespondto the information 7 PugetSoundbackground,inparticularfor copper. But

8 presentedin Page17, thetablein Page17of the 401 8 thatgiventhecharacteristicsof thoseparticular

9 certification,listingthesubstanceor contaminantin 9 metals,thatas longas theyare not in contactwithan

I0 the firstcolumnand the fillcriteriafromthe401 i0 activegroundwatercomponent,as theywouldnot be in

ii certificationin thesecondcolumn, ii theproposedfillprofileforthe thirdrunway,that

12 Firstoff,letme ask,do you haveanyreason 12 thatwouldbe sufficientlyprotectiveof stateground

13 todisagreewithanyof the informationherein the 13 watersand surfacewaters.

14 thirdandfourthcolumnsof thetablein theOrder? 14 Q. Well,I'dliketo ask,if I mightusea

15 A. Farbe it fromme to everdisagreewitha 15 colloquialism,wheredoesthebuckstop? You state

16 Boarddecision,but I believethatthoseareaccurate 16 thatyoureliedon ChungYea,I believeAnn Kennywould

17 representationsin thosethirdandfourthcolumnsthere 17 statethatshereliedon you,andprobablyMr.White

18 forthosecontaminantsof whatPugetSoundbackground 18 wouldstatethathe reliedonAnn Kenny.

19 is,whereit'sknown,andthenthepractical 19 Who hasthe responsibilityfor selecting

20 quantificationlimitsfordetectionof those 20 standardsthatare knownto be sufficientlyprotective?

21 contaminants. 21 A. I toldyou I selectedthese.
22 Q. Youselectedthesebasedon --

23 fillcriteriase 23 A. ChungYee'sexpertise.

24 substantiallyhigher 24 Q. Forwhichyou haveno independentbasisto
25 confirmor denyor reject?

170 _'_-

1 A. I don'tunderstandhisquestion.

2 questionbecauseit'sa 2 Q. Youdon'tknow-- youdon'thaveany reason

3 number 3 to knowwhetherChungYee'srecommendationis validor
4 invalid,adequateor inadequate?

5 Q. (BYMR. POULIN)Fairenough.Let'slookat 5 A. I relyon the factthatof his yearsof

6 arsenicwherethe 401fillcriteriais 20,PugetSound 6 experienceinthe toxicscleanupprogram,his education

7 backgroundis 7, andthepracticalquantificationlimit 7 andbackgroundas an environmentalengineerand as a

8 is 1.5,presumablymilligramsper kilogram. 8 professionalengineer,andhisexpertisein how

9 Doesn'tthisindicatethatthe401 9 contaminantsmay or may notbecomemobilefromthe

I0 certificationacceptsfillthatismorethandoublethe I0 soilsin a fillprofile.

II backgroundof arsenic? ii And if youwantto knowwherethe buck

12 A. Of whatthePugetSoundbackgroundis? 12 stoppedon selectingthesecriterias,I toldyou,it

13 Q. Yes. 13 stoppedwithme. And thereasonI acceptedtheseis

14 A. Yes. 14 becauseof theexpertise,experienceandbackground

15 Q. And so withleadwherethequantification 15 thatChungYeahad,and thatalsothathe tookPete

16 limitis just.5and thebackgroundis 24,thelead 16 Kmet'scommentsintoconsiderationas well. But why he

17 valueis nearlyten timesthat,220,or insomecases 17 madethe recommendationthathe madeto me in the end

18 250? 18 is somethingthatyou'llhaveto ask him.

19 A. Yes.

20 Q. Now,in lightofthis,I'dliketo askwhy __.221 youbelievethatthe levelsselectedin the401

22 certificationare sufficientlyprotectiveofwater 22 _olog_a ufturedate/

23 quality. __e _....

24 A. Well,I believethey'resufficiently 24 questi_ ......

25 protectiveofwaterqualitybecausethisfillmaterial 2,_
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indeed, 1

2 becausemy schedulehas filledup for the remainde 2

3 DIANEMILLS,theundersignedCertifiedCourt

3 the month.4 MR. YOUNG: Yeah, and our position this 4 andNotaryPublic,doherebycertify:

5 in time that we've made him avail; for the 5 testimonyand/orproceedings,a transcript

6 time youaskedhimtobe andwe'vegot 6 ofwhich Cached,wasgivenbeforemeatthetime

7 tons of depositionsthat we ot to do in those 7 andplace thatanyand�orall

8 twoweeks. 8 witness(es)were dulysworntotellthetr

9 MR. ieve there are many 9 thatthesworn and/orproceedings byme

i0 days on which no scheduled,but at I0 stenographically transcribed my

Ii presentI will simpl! e with a requestthat this II supervision,tothebestof the

12 depositionbe contin 12 foregoingtranscriptcontains and

13 MR. YOUNG: objectingto that 13 accuraterecordofallthesworn Lmonyand/or

14 request. 14 proceedingsgivenand .meandplace

15 MR. RE] As are we, behalfof the 15 statedinthetranscript; related

16 Port. 16 toanypartytothematte nortoany nordo

17 MR LIN:Thankyou, !t'sgooff 17 I haveanyfinanciali] intheeventof

18 record. 6:00. I8 cause.
19 WITNESSMY SEALthis30thdayof

19 (Depositionsee 6:00 p.m.)

IS]onaturereserved.) 20 January2020
%--7-

21 21

22 22 DIANE CSR#MI-LL-SD-M380N3

2! inandfortheState
re

expires10/10/02.

i CORRECTION& SIGNATUREPA_
2

ESCOALITIONVS.STATEOF
3 etel.

THEPOLLUTIONCONTROLHEARINGSBOARD

4 IONOF:KEVINFITZPATRICK;1/16/2002

5 I, FITZPATRICK,havereadthe

withintranscri ikenJANUARY16,2002,and

6 istrueand xceptforanychanges

corrections,ifany, ollows:
7

PAGE LINE

8
9
i0

II

12
13

14
15

16

17

18
19

20
21

22 Signedat ,Washington,
dayof , 2002.
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23 Marchioro to Fitzsirrmaons; 23 mean by the airpo_
24 Subject: October 23, 2000 e-mail 24 A. N_d,_ydo _

25 171 ACCslnterrogatoriesNos. 1-18and 84 2_o-_*hatterrn?thenwec_'_

N
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Page6 Page8

1 director?
Q Port of Seattle ThirdRunwayProject. 2 A. I served as the governor's transition

Anythingrelated to it, is that embodiedin 3 director between his position as King County executive
4 and governor, which was about a three-month tour of

5 Q 'es. 5 duty.
6 A. n't recall exactly. 6 Q. And what did you do prior to that?
7 Q. 7 A. I was the county administrator for Thurston
8 Marmin Port Project? 8 County for a period of about 11years.
9 A. said. 9 Q. And prior to that?
10 the last time l Idon't 10 A. l was the -- an assistant to the King County
11 recallexactly,so. 11 executive for a period ofabout six years.
12 Q. Doyou 12 Q. And prior to that?
13 A. I'm havinga I'vehad a numberof 13 A. I was the -- I worked at a residential
14 conversationsor a numberof 14 treatment center for emotionally disturbed children and
15 conversations years. So -- I'm 15 I was in private consulting.
16 not 16 Q. Private consulting in what field?
17 Manningwas I spoke ay Manningweeks 17 A. Governmentaffairs, federal government Native
18 ago rye spoken 18 American affairs.
19 withJay ( issues that he ated to 19 Q. Native American affairs in any particular
20 So rm having a hard time 20 aspect?
21 timeI had a conversationwith 21 A. Yeah, we had a contract with the federal

ect. I'm sorry, 22 government to provide training and technical assistance
23 services to 32 tribes in Washington, Oregon, Idaho and

Q. Haveyou ever spoken withJayManningabout 24 Alaska.
mePortof Seattle"] 25 Q. What kind of services?

Page7 Page9

_jl 1 A. A whole range of services, anything from2 legal to stafftraining, to accounting, to

3 A. Heis an _vatepractice I 3 infrastructure development, to the development, as a
4 and I believe oneo__ I 4 specific example, the museum at Neah Bay on the
5 Seattle. _ _ ._ _ [ 5 cultural historical museum at Neah Bay was one of our
6 Q_eve itoryou know it? "_I 6 projects.
7 . . . [ 7 Q. That was one of your development projects?
7 Q_erhad your deposition I 8 A. Uh-huh.
9 taken before? 9 Q. Now, what's your educational background?
10 A. Yes, lhave, l0 A. l have a college degree and l have a master's
11 Q. About how many times? 11 degree in public affairs.
12 A. Ten or twelve. 12 Q. And your college degree is in public affairs
13 Q. Okay. So you understand the procedure is 13 as well?
14 that I ask you questions, you answer them under oath? 14 A. No. My college degree is in biological
15 A. I do understand that. 15 sciences, you know, basic bachelor of arts degree - or
16 Q. And you understand that if you don't 16 bachelor of science, excuse me.
17 understand the question, you let me know and l'll try 17 Q. And when did you get your bachelor's degree?
18 to make it clearer to you. 18 A. 1972, I think.
19 A. Yes, I do. 19 Q. And when did you get your master's degree?
20 Q. What's your position now in the Department of 20 A. I'm not exactly sure. '73 -- three years
21 Ecology? 21 later. So '75, '76, I'm not exactly sure of the date.

23 Q. How long have you been director? 23 Manning severat outme ame lnird

24 A. As of yesterday, five years. Runway Projecg,_.._.__ ,___q25 Q. And what did you do prior to becoming
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Page 10 Page 12

2 You're asking me did 1 talk to Ja, 2 is a possibility.
3 About the Port of Seattle Third Runway 3 When did you first become aware that

4 4 ig was representing the Port of Seattle
5 A. several occasions; in group 5 the tl" runway?
6 settings, tg issues. So 6 A. _inkabout a year and a half ago.

7 ; that -- I'm having a 7 Q. you became aware did you
8 understanding. , you mean a 8 to determine or not he
9 Do you mean does talk to mean? 9 for example,

I0 Q. let's break it 10 concerning of Seattle
11 down if that's easier you had any I I A. No,
12 conversations with Jay about the Port of 12 Q. Did you to?
13 Seattle Third Runwa, in which there were no 13 A. No, I did not.

14 other participants? 14 Q. Were you way to see that the
15 A. I 15 former head of Ecol general division was

16 Q. Have with Jay 16 now ' that had been
17 Port of Seattle LRunway Project 17 before the
18 in which thq only one other other 18 A. No,

19 than you _ Mr. Manning? 19 Q. Yc routine?
20 A. to the best of my recollection 20 A. it - for it to occur, I
21 but I do recall 21 our attorneys, the

did that the ethics involved in practicing
Manning left the state's employ?, been considered and that it would have been

A. The convemation
did. And I made those

Page 11 Page 13 _ /

Okay. Have l 1
Manning with a group, individually, one 2 the same kinds of shitts have occurred

cipant, 100 participants, doesn't matter, have 3 same sorts of ethics have presented,
conversations with Mr. Manning 4 lict to be a conflict.

5 Third Runway Project while he 5 You say you made some assumptions
6 Do you know what "in the 6
7 by the way? 7 A. I used that term.
8 A. do. 8 Q. any investigati _determine
9 Q. to the fact the 9 assumptions were in

l0 assistant attome' the Ecology l 0 A. ] that. No, ] diq
11 division, wasn't he? 11 Q. Okay. true, isn't it the Port of

12 A. Yes. 12 Seattle has been from Ecology for its
13 Q. Then please, and 13 Third Runwa, that extends
14 answer the c 14 back into Mr. as head of the Ecology
15 A. I can't the the kind of 15 division of the isn't it?

16 specificity I w like to. And understand, 16 A. Not to :to sort of, in the
17 l've been in t five years, weekly 17 beginning of our let you know that
18 basis attorney umerous 18 I'm, if to

19 occasion on ever2, iday when 19 understand presist and not to
20 s on issues and on legal 20 answer i I'm not willing to

21 what you're asking me to do is 21 have or quadruple meaning, let's just
recall in my own mind our way through

r to refresh my memory here if Jay was
dealing with the third runway dOring those It is true that the Department of Ecology

of Seattle
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Page14 Page !6

1

2 Q. Doeshe have an environmentalbackground?
3 have 3 A. JoeDear hasa regulatoryagencybackground.

4 saw an obj 4 : was the directorof L&I for the Stateof Washin
5 the life of that 5 then he was a deputyto the federalOSHA,
6 6 beforehe becamechief of staff.
7 that's 7

8 A. Industries.

9 Q. So it sounds like his is in
10 Now, how long, to your knowledge, has the 10 regulations todo with labor _
11 issue of water rights been involved in the Port of I I conditions?
12 Seattle Third Runway application? 12 A. Yes. workplaceand
13 A. lt probably dates back about a year, ayear 13 worker safetyl guess
14 and a halfat the most. 14 Q. And that you know
15 Q. There were no issues concerning water rights 15 of between the FederalCleanWater
16 earlier than a year or a year and a half ago? 16 Act regulations?
17 A. If there were, I was not aware of them. 17 A. No,not t aware of,
18 Q. Well, maybe we can share something with you 18 youasked me any andmy
19 that will shed light on that in a moment. 19 related

_nversa: P_-.v..,,'..:.t , -.-::.7.'.___ :_-:_,t. yn,, g_.._ _,'Z.-.; I 20tionsw 21 o. Igu sin

k Doyou understandwhal
22 thePo_o__lication? No, but-
23 A. Yes_ • _. Okay. We'llexplainit ona break.

Page15 Page17

1 Q. Now, have you met recentlywith Gordon White
r reform or some such title. I'mnot 2 concerning the 401 Certification for the Port of

sure of the title. When I had the conversations 3 Seattle?
answered yes to, he was the chief of staff to 4 A. What do you mean by "recently"? Within the

5 last week; within the last month?

Q. And does he have some special in 6 Q. Within the last week.
,administration of the 40 7 A. No, I have not.

No, I wouldn't does. 8 Q. Okay. Haveyou met with him within the last
9 his first name? 9 month, same question, concerning the401 Certification?

10 A. l 0 A. Yes, Ihave. I had a discussion with him

11 Q. And you chief of staff for 11 about the status of the project.
12 12 Q. When was that?
13 A. Yes. 13 A. Sometimewithin the last month. Maybe two
14 Q. Now, someone else named 14 and a halfweeks ago,three weeks ago, somethinglike
15 Joe Dear? 15 that.

16 A. Joe a year and a half ago, 16 Q. Around the holidays?
17 January 1,Ithink. AndPaul 17 A. Yeah, that's about right.
18 Isald was uent to that. 18 Q. And who else was involved in that discussion?
19 Q. 19 A. I think, to recalling, I think - I think it
20 chief c the governor? 20 would be December 18th, I think iswhen I had the

21 discussion. And the reason Irecall was that that's
Now, Joe Dear, I have the same for 22 the day Ibelieve that the PCHB stayruling cameout.

does he have some special
administration of the 401 program? 24 governor's
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Page 18 Page 20

usd the decision as well. So the conversatnon Again, are you asking -- help me understand
the announcement, aestion. Not to pursue the Third Runwa,

4 Schultz's position in the 4 Are not to move dirt, not to
5 _office? 5 of the

6 A. 6 meaning

7 Q. phone or in person? 7 Q.
8 A. I thin well, I in person, 8 A .... ect and not to
9 Ron was in And now th: the person 9 as a proposed

10 on the phone Pierce 10 Q. No, I think r clarificatiq
I I something. I can't last 11 appropriate. And the s that you
12 name. 12 mentioned would be rm asking
13 Q. Is Pierce the 13 about: Dirtand
14 A. Yeah, I thinl 14 A. Yeah, I not know if or if

15 Q. Whatwas ofthediscussion? 15 not occurred, lain

16 A. Did Mylegal 16 not aware ofthem, not aware of them
17 counsel bad me a voice Gordon and 1and 17 would suggest w be typical
18 phone by so it was a 18 for me in this s tobe_ _ofthat
19 was. I believe 19 kind ue.

20 it was 18th. I may be wrong, but I it was 20 Q. aware q
of December. It was on the day 21 the Poll Board issued

mr. 22 major

Q. and were there any discussions about, permit?
Ecology would do in response to the decision? I am aware of that.

Page 19 Page 21

Has anyone from Ecology, to your I believe I have an understanding of what the
with the Port about did, yes.

4 ,tbe taken ' 4 Q. explain that to me, if you
5 5 would
6 A. I 6 A. is that with

7 if that 7 identification of the

8 ] have not ae best none of 8 outfalls, the 3determined that granting
9 our staffhave. 9 was That's my

10 Q. HasEcolc communicated 10 shorthandofit.
] l to the Port that in 11 Q. Well, is it that the PCHB

12 furtherance of the Third / Project in light of the 12
13 Board's entry of a stay )1 Certification? 13 inconsequential matter?
]4 A. lhavenoknowl t what - about that. 14 A. Yeah, that'smyi_

15 If Ecolog2 15 yes.
16 Q. Well, as the 16 Q. Have :
17 A. Well, the 17 A. No,
18 Q. As the q high "ect, 18 Q. Who of
19 that's someth 19 outfalls was : uential
20 isn't it? 20 decision?

21 A. think so. Yeah. I mean, I 21 " "
22 havei 22 ofthewitness.

And asfarasyou know,Ecologyhasdone MR. EGLICK) Who gaveyouyour'

withregardto theidentificationofoutfallswas
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Page 22 Page 24

1 zinc location of the outfalls in question
2 the Board's decision was and I 2 are

3 the conclusion from that information. 3 water qua

4 Could you read back the 4 Q. outfalls in question
5 .please. 5 identified by in the permit and fact sheet
6 as requested.) 6 that the Board has
7 A. I that's what I j gave 7 A. rm not - tow for sure. 1don
8 myself my impression that 8 can't answer the c I don't than
9 Ihad 9 l don't know.

10 Q. brief yourself, I0 Q. Well,
11 11 that -- that from the permit that 1
12 A. I drew lusion that the decision by 12 remanded you could know witl an

13 the PCHB, based on _ understand to be their 13 outfall was going to
14 decision, briefed I drew my own ]4 saying?
15 were found to err in 15 A. I don't believe said ifl

16 was not a the whole the major 16 did, I mean -- if I left I
17 we the PCHB. 17 apologize. I uestion the
18 Q. So were briefed by is that 18 exact location of ouffalls in a'

19 19 and I didn't _ we specifically
20 A. I was. 20 this permit._e were talking in general in terms

And you have not read the decision; 21 outfalls _1_ttheir effect on water quality. And I
22 they c_ vary, they do vary, and that variation

_,. I stated that. No, I have not. 23 pot_ial is taken into consideration as I've come to
Q. Do you know whether or not the permit that 24 ,,_derstand how our orom-am neonle do work. That's

decision 25_,o,,¢er- .

Page 23 Page 25 t
1 was remanded 9r not?
'2"- A. I believe it was remanded for the purposes - your second question here, I don't know
3 I've described my understanding here, that t variation there was, et cetera.
4 ly information had to be supplied _,ndhave you, before deciding what
5 the ,ultimately go forward. 5 going to take as to whether
6 Q. low, when you of 6 Board's q
7 outfalls, what that mean, to 7 is the word ed, have you set aside when
8 A. To me it location of where 8 you're _ Ily look at the
9 the into the 9

10 environment, the outf 10 decision?

I 1 Q. example? 11 A. No, I have not. I -- it has been

12 A. Precisely. 12 suggested to me b, have great
13 Q. of 13 confidence in that this of the ouffalls
14 Ecology, ; where 1_ is, in their view, not it's -
15 knowledge would be 15 that's -- on this
16 important ] of assessing c )liance with water 16 trusting to draw

17 17 Q. lysis, you're
18 A. e of where outfalls to be located 18 performinj
19 but the precise s bin feet, 19 A. I'_ no.

ftentime varies when it comes actually 20 Q. And have you been " strike
it and varies in terms of the 21 that.

whatever reason. And that range Are you aware of any action the

Ion'tbelieve makes a significant -- it could taken of Seattle that in light
potentially, but I believe, my of the NPDES major modification,

maj
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Page 26 Page 28

3 Q.
4 A. It

5

6 A. 6 Q. What's the
7 the Port 7 A. One of re
8 decision 8 contacted or

9 thinking about 9
10 consideration in 10
11 means for the

12 Department, and
13 going on right now. Q. So it's not regular practice, as you put it,
14 Q. And who 14 for the governor's office to contact Ecology concerning
15 A. 15 the time frame for a 401 or 402 action; is that

16 Q. Whoelse? 16 correct?
17 A. 17 A. That's correct. It is not regular practice.

18 Q. Well, 18 Q. Okay. I'd like to share with you some
19 19 documents here. Start with this one.
20 halt acti_ 20 (Deposition Exhibit No. 165 was marked for
21 21 identification.)

22 Stock left the

Showing you
24 marked as

Page 27 Page 29

The second step is then at usually a staff'level Q. Let me know when you're good to go.
inform the project applicant what it is we A. Okay.

it is we expect them to do. So it is typ Can I see that for a minute?
tecision or a Shoreline First, I guess could you tell me who

6 " " or a court decision that we 6
7 now and 7 A n this context, she was a

8 then it is with the 8 policy and she

9 project , yes. 9 is the , director of the governor'_
!0 Q. is doing right 10 now.
11 now on 11 Q. And t about Mic Dins see him
12 A. We do. 12

13 Q. And is there flame in which Ecology 13 A. Yes, I do.
14 is going to come to a about what to do? 14 Q. Who'she?
15 A. Thereisno( thatl'm 15 A. He'stheexecul lireetorofthePortof

16 aware of, no. 16 Seattle.

17 Q. Has the ; office called 17 (Deposition _6 was marked for
18 and said, We to set a in 18 .)

19 to do about "or 19 A. Okay. , you have ¢
20 20 Q. EGLICK) First, e-mail you
21 A whom? 21 can see t Ray Hellwig to you dated 1, 2000,

You. 22 4:48 is that right?
Me. No.

Q. Isn't it practice for the governor's office Pardon me?
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Page 30 Page 32

A. I do now that I see it in front of me. I do about protecting the water quality of the state.

it. Q. Are there any regulations, standards or

By the way, who's Nancy Groves? else that Ecology is supposed to consi
think that's Ray's assistant in his Clean Water Act 401 Certification at

6 up in -- or in Bellevue. 6 all question of fostering economic
7 Q. tellwig? 7 MANNING: Objection, cal!
8 A, lwig. 8 conclusi
9 Q. What Diane Pastore 9 Q. (BY EGLICK) To e as

10 A. That's 10 directorc

11 Q. And Bill 11 Certification_
12 A. Alkire. Heist liaison for 12 A. M) 'lawsof

13 the Department of Ecol 13 the state, nested in a set of
14 Q Okay, Who's oe? 14 intentions and c)nof
15 A. She is the c 15 the economy and the standards,
16 an of Washington. 16 Andso not as a mission,

17 Q. So 17 not as a do are nested
18 A. 18 in a statutory a intentions

19 Q. role 401 19
20 20 state.

[ could say none, other than being the 21 Q. particular water
in example, that you can I

'are a -- they have an interest and a role in in your view, the response you just
;business and economic development A. No, 1don't believe there is a water quality

Page 31 Page 33

l

ve. Their mission is to support econorrac 2 t'the state, unless I misunderstood your question,
But in terms of authorit, 3 quality laws of the state are nested in a

assistance, 4 series of laws, environmental and
5 role. 5 contain consideral

6 Q. they had enough of a role, they, 6 Q. was it your direction,
7 accordin this e-mail, to arrange between 7 Certification
8 :Port and the 8 that it account as you
9 A. And precisely a 9 put it?

10 inthesense t in economic 10 A. No,

11 development, to development and other I 1 Q. So this is that you have kept to
12 related activities economy of the state. 12 your
13 In this ease, obvious] for the 13 department

14 agencies to project that would 14 A. the
15 have a lot to do _ state to 15 do state

16 provide trade _ to meet ic development 16 consider ' answer to that
17 objectives. 17 was yes. this
18 Q. one of the state 18
19 401 Certifications are 19 Q. I think my question

20 with the factors you
21 MANNING: Obj 401

account at all economic development, as
(BY MR. EGLICK) To your knowledge to it, concerns.

tg as director of the department that MR. MANNING: iection, calls for a legal
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Page 34 Page 36

that tatutes that relate -- not

-- specifically on a 401 Certification that 3 Q. So is it your testimony then that in making
ily require the agency to consider economic 4 the 401 Certification decision for the Port of Seattle

5 in the -- in the review of a 401 5 Third Runway Project, it was appropriate for the
6 6 Department of Ecology to take into account economic

7 Q. EGLICK) So what - 7 development issues such as, I think you've just
8 A. Ma' ish, though? 8 mentioned, business impact?
9 Q. Oh, _ahead. 9 A. The Department --

10 A. There 10 Q. Would you like me to have the question read

11 associated with that g 11 back?
12 activities, assessment. 12 A. Please, go Mead.
13 we have to 13 (Reporter read back as requested.)
14 consider economic devek So it's not as clean a 14 A. That's not my testimony.

15 yes I sense you're wanting 15 Q. (BY MR. EGLICK) Okay. Did Martha Choe or

16 me to provide the answer in your 16 CTED have any -- or did Martha Choe or CTED have any
17 question. 17 expertise to offer in any topic area other than ones
18 Q. I'm tsking 18 related to economic development with regard to a Port
19 rather than a answer, Mr. So 19 of Seattle 401 Certification?
20 rll tr A. I don't believe so, no, she did not.
21 is if-- and I think'

22 no water quality 22
administered under the 401 program 23 Q. (BYMR. 166 is about a

do with economic development. But the c it not, among

/

Page 35 Page 37 _,_

bear on a 401 Certification, were they Yes.
bear in this case? Wes Uiman, is that the former mayor of

Objection, 4
5 y. 5 A. name, yes.
6 Q. EGLICK) ;wer. 6 Q. a number of groups is that
7 A. lost its trail to me. So I 7 right?
8 is. I'd 8 A. I I don a

9 specific question it. 9
10 Q. Well, let's 10 Q. Now, did inthis
11 Is there that's Martha 11 exhibit take place?
12 Choe's agency - 12 A. I believe it did. not absolutely
13 A. Yes. 13 certain.

14 Q. - r expertise in -- 14 Q. Did you
15 are you with me so 15 A. No, I did n
16 A. I 16 Q.

17 Q. That has _ and 17 A. To wasn't
18 a 401 by the 18 invited,

19 Department 19 Q. see where Mr. Heilwig
20 A. is. And the answer is 20 is

21 that

22 establi _ghrule-makin_ Yes.
,_in a rule-making process, we are Q. Do you see where Mr. Hellwig

by law impact, says he had conversations with
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Page 38 Page 40

l Q. And you'll agree with me that it is, what,
He is a staff member in 2 eight days after Exhibit 166?

3 A. Yes, I would.

4 Q. By the way, do you see where it 4 Q Okay. And Mr. Hellwig, if you could read -
5 mentions i is campaign related? 5 Mr. Fitzsirrm_ns, if you could read Mr. Hellwig's first
6 that? 6 sentence into the record, I'd appreciate it, please.

7 A. Take where it says that, 7 A. It reads, "Tom, the July '00 decisionmaking
8 Q. First line 8 time frame is going to be tight for us, but we'll give
9 A. No, I don't that. It very 9 it our best shot. It appears that the KC" - I believe

l 0 likely the meeting is 10 that means King County -- "review of the Port's
11 Q. Do you have wasn't? I l stormwater management plan may require up to ten more
12 A. ._stion that's embodied 12 weeks."

13 in this memo, or around this memo. 13 Q Now, Mr. Hellwig has sent you an e-mail in
14 It may have been, it been. As I recall, 14 which he's commenting on, quote, the July 2000
15 part of this was wh whether it wasn't, 15 decisionmaking time frame, quote. Do you see that,

16 yes. 16 what you just read?
17 Q. Whetl" or wasn't 17 A. Yes, I do.
18 A. a related. 18 Q. What's that a reference to? He seems to

19 Q. campaign is that to? 19 think you'll know because he doesn't explain it.
20 A. 20 A. Well, to the best of my recollection, he's
21 And then Mr. Hellwig 21 referring to previous discussions, briefings that I had

to conversations, quote, 22 been in around time fra_rn_ for making the decisions
Iprobably include, quote, and then he goes 23 related to the third runway proposal.

escribe some things the Port wants to tell the 24 Q. Now, was this the July 2000 decisionmaking
25 time frame something that was imposed as a result of a

Page 39 Page 41

--'- F_ ......... _'"? . 1 meeting that had taken place eight days earlier?
_o. -.... _ 2 A. I do not believe it was, no.

3 Q_yingyoudidntgototha_l,_t_ng?' 3 Q. Well, is there a reason then on May l9th,
4 A. No, to th"d_i_ of my rec_, I didn't 4 that you know of, Mr. Hellwig has decided to write you

5 a_endthe meeting. I_in I didn't. 5 an e-mail and say, The July time frame is going to be
6 Q. Sois i_or'_ovemor to conduct 6 tight for us?
7 _ding applic_l_before the 7 A. Well, the July -- the May 1lth memo says, "We

_rtrn_-'_ °__:_nce'__8D f,pg_nent, tof_o_omthe 8 are meeting with the Port ofSeatfle to discuss the
9 status of several key issues and identify steps we need
!0 to make to resolve outstanding ones."

11 (Deposition Exhibit No. 167 was marked for 11 My recollection is that that's about both
12 identification.) 12 substantive and time frames, and time frames during
13 Q. (BYMR. EGLICK) Showing you what's been 13 this and any project in deeisionmaking are very
14 marked as Exhibit 167 to your deposition. Can you 14 critical to the applicant. The practice of Ecology is
15 identify it? 15 to try and commit to a series of time frames, realistic
16 A. Yes. It's a memo from Mr. Hellwig to me 16 but also sensitive to applicants' need to know with

17 dated May l9, 2000 at l:10. Andlwouldcharactenze 17 time frame certainty.
18 it as an informational memo on time frames and issues 18 So I would not at all presume that some new

19 related to the decisionmaking process of the SeaTac 19 commitment came out of the May l l th or the, whatever
20 third runway. 20 date the governor's meeting was, and if they did, I am
21 Q. Okay. It's actually an e-mail, isn'tit? 21 not aware ofthem and had no conversations with the

22 A. I'm sorry, it is an e-mail memo, yeah. 22 governor or anybody else about some new time frame. So
23 Q. It's not cc'd to anyone else, is it; in other 23 I would suggest that it is a coincidence of words, not
24 words, it's just from Ray Hellwig to you? 24 of fact.
25 A. Yes. 25 Q. Okay. Well, did you write back to
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Page 42 Page 44

1 Mr. Fitzsimrr_ns -- excuse me, to Mr. Hellwig when you ("-_"
2 got this e-mail and said, What July time frame are you you again, did you meet with Ra' '*_.....
3 talking about? any time concerning
4 A. I don't recall doing so, no. 4 his?

5 Q. So you knew what July time frame he was 5 A. Ray Hellwig concerning.

6 talking about? 6 purpose meeting was not sold,
7 A. 1believed - yes, ] most likely did. And 7 issues
8 the July time frame was the time frame that we had on 8 up during the 1 I believe
9 the table going into the -- likely going into whatever 9 the previous you asked did I meet with

10 communications that occurred around the May 1lth 10 Ray Hellwig I did not meet

11 meeting -- or the Tuesday, May 16th meeting, I'm sorry. 11 with Ray about what I believe
12 I'm looking at the date of the e-mail as opposed to, 12 your previous questie
13 "the meeting will happen at 4 p.m. on Tuesday the 13 Q. will reflect what
14 16th." 14

15 A. So maybe me through the
16 record then.

17 17 Q. And I I actual met
18 18 about or his. But as it may,
19 19 ad to have the facts out
20 ask me when it 20 did this meeting take place?
21 'sometime before Christmas,

22 Q. You ] Thanksgiving and Christmas ifI recall
23 A.

Q. And was that in your office?

Page 43 Page 45 .

no. A. No.

rlljust read you something, and ifl Q. Did you take any notes?
certainly put it in the record. Thi I don't recall doing so. I may have, but I

5 Mr. He's 5 doing so.
6 with' before Christmas asked him what 6 Q. we've made disclosure re_

7 was the for the meeting answered, quote, 7 would if there are some. be
8 The a that's you, 8 and I hope you will or your
9 Mr. over key areas of 9

10 concern related , decision to clarify for 10 A. if I did r

11 of events in pan for purposes of 11 and always, if not
12 this deposition, 12 appropriate with
13 And that'_ through 7. 13 disclosure rex that ifI took
14 Do take rll 14 notes I don't recall taking

15 give you a c I of it if you i5 notes.
16 A. N provide it but what you've 16 Q. Now, who : meeting?
17 read - l across the table, 17 A. I ated it, yes.
18 so if you it to me, 18 Q. And Bellevue for the

19 meeting?

Sure. It's Page 15 here, lines -- 20 A. think he came down other
- 21 well and we stole a few 1 to talk

MS. MARCHIORO: Why don't So -- he's usuall'
We've already been going about an hour. at least once a week, if not more frex

reporter a rest. Q. So he came from Bellevue down here and
here he met

)
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1 you Line7. rd like

Q. How long was the meeting7 _,. "Q: Well, how did you happen
Halfhour perhaps,as I recall, with the directorin his oMce7

5 ad what were 5 Iasked for it.
6 meetir 6 what was the
7 A. us of the overall son 7 agenda for the meetingwith was
8 the case, when he ex: " " 8 to briefl, 'key areas of concern ,the
9 I don'trecall scheduled 9

10 yet. ofallthe 10 events, inpartfor ofhis "ofthis
11 depositions,either "already having been 11 deposition."
12 taken, how it'saffectin and other 12 Q. Thank
13 permit activities. 13 Now,
14 Let'ssee. a couple of 14 A. That'swhat the
15 other issues, rm-- Ithink 15 Q Is Mr. Hellwig's
16 it's a le to share 16 just read accurate?
17 here, : course of the Iion. 17 MR. Objection.
18 Q. readyou before you 18 thiswitnesscan ' as to thought
19 Hellwigsaid thattheagenda he 19

;,quote,was to brieflygo over of 20 to us whathet
tothe runwayde 21 MR. Mr. Manning,

'own memoryof events, in part for p 22 thatobjectionis wholly
deposition,end quote. 23 ifthafs kind of a funny

Do youdisagreewiththatcharacterization? 24 but infact it's a very unprofessional
to obj 25

Page47 Page49

1

thetranscriptandget thecontextinwhich 2 .-asking a witness to explain the purpose of a
.llwig 3 from another person's ]

4 not thesame, andI wasat thatdeposition. 4 towhat he thought the purpose of the
5 You'resaying, 5 meeting
6 aote? 6

7 MS. I'm not not 7 about three threeparagraphs.
8 quoting a sayingthat in 8 MR. I guess I'm not
9 thatMr.Hellwig thathe hada .-of 9 you.

10 issues- 10 A. I think the

11 MR.EGLICK: 11 Q. (BY MR: me a minute,
12 MS.MARCHIORO: aest/on. 12 Mr. Fitzsimrnons,because I'lldo is ask a
13 MR.EGLICK: No, whetherit was 13 question that perhaps will
14 an accuratequote. That's 14 your counsel - or former counsel,
15 question. 15 has expressed, and t Iwig's
16 answerthem. 16 description of the
17 MR. EGLICK: 17 what was'?.

18 here,Counsel,and testif here, 18 A. perspective, no.
19 Counsel. 19 what in the meeting. A issues,
20 Q. (BY Sure, let'sdo it 20 one of was his deposition.
21 Whydon'tyou readinto the and there wasn't
22 if you _ this is fromthe depositionof Ray So if that's Ray's belief

well, let'ssee. StartwithPage14, agenda, I can only testify to my belief of the --
and thenreadintothe recordthroughPage 15, my understandingof the agenda, and it
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1 Mr. Hellwig that he requested, did Tom Luster get , j
the record subjects that were addressed in 2 mentioned?

3 A. Yes. Ray shared with me his knowledge of the

4 'es, they were. 4 fact that Tom Luster is a, apparently a witness for the
5 Q. So you've told us about lots 5 plaintiffs case and he shared with me his frustration.
6 that went addition to your but 6 Again, rmjust sharing with you the conversation and
7 let's focus what was the 7 the topic of the meeting, how, to his knowledge in the
8 area that Mr. described, facts did you 8 case, Tom Luster's -- Ray's opinion of how Tom Luster's
9 and he for his 9 so-called expert testimony isjust mischaracterized

l0 deposition? l 0 from his perspective.
11 A. My recollecti best of my I 1 Q. And you said "so-called expert testimony."
12 recollection is that we about sequencing issues, 12 Are you saying that you don't consider Tom Luster an
13 when -- he wanted to r and it was helpful to me 13 expert with regard to 401 Certifications? We're
14 aswell, to r when we talked about 14 referring to Tom Luster who worked for the Department

15 something or wh_ _and so forth. 15 of Ecology for over a decade; isn't that right?
16 So we talked timing 16 A. Yes, we are.

17 Q. Timil 17 Q. And who was the Department's senior 401
18 A. We of events, uence of 18 coordinator, isn't that right?
19 events ,occurred. We :his--he 19 A. Yes.

20 shared me his understanding of, reasoning 20 Q. So when you used the term "so-called expert
21 21 testimony" -

required a 22 A. I was referring to the characterization that
that was an area that was in -- 23 Ray put on it.

time. 24 Q. Let me ask you what your characterization is
25 then, now that we've kind of gotten that clarified.

_ J
Page 51 Page 53

1 Would you call Tom Luster an expert on 401

got out publicly and assured me that t 2 Certifications?
in this case were absolutel 3 A. I would say that Tom's expert - I mean, Tom

document and the truth 4 Luster, I would characterize it as that he has some

5 uite 5 expertise related to Clean Water Act Certifications. I
6 and meeting notes were 6 would not characterize him in any stretch of the
7 mani' a topic that 7 imagination as having all the expertise needed to make
8 Q. In 8 a 401 decision.
9 A. I don't know 9 Q. Well, he was the Department's expert on 401

10 whether you could it as 10 Certification, wasn't he?
11 preparation, it as that. I 11 A. I wouldn't call him that, no. He was the
12 would talk about -- you the whole general topic, 12 Department's coordinator on the 401 decisionmaking
13 as I said, was other things than just 13 process. Big difference. Significantly big

14 his deposition, of the topics that 14 difference.
15 cameup. 15 Q. He was the Department's senior 401
16 Q. to fis deposition 16 coordinator; is that correct?
17 was 17 A. That's correct.
18 A. I don't believe I have. I 18 Q. And he held the trainings for others in how

back. I talked to him as recently 19 to make 401 decisions; is that correct?

-- when was his deposition taken? 20 A. He coordinated training related to the 401
Q. January 8th. 21 decisionmaking process. He did not, to the best of my
A. Yes, I have. On several occasions -- 22 knowledge, conduct training on the substantive and

23 technical decisions because there are far many more
24 people in the agency who we rely on to make those

25 Q. Now, when you had the meeting with 25 technical decisions within their expertise that Tom
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1 Luster does not -- perhaps now he does -- did not then 1 with Ray's expertise.
2 have. 2 Q. Okay. So can you tell me what his higher

3 Q. Okay. And what was Tom Luster's expertise, 3 education degrees are in?
4 to your knowledge? Are you familiar with his resume? 4 A. Off the top of my head, I can't. I mean -- I
5 A. I think -- rm not familiar with his 5 don't recall what they are.

6 resume -- that's the answer to your second question -- 6 Q. And you're aware, aren't you, that for years

7 in any specificity. I'm familiar with his job, the 7 after achieving his degree, he was involved in
8 assignment according to his job. 8 budgetary matters as his occupation? Are you aware of
9 Q. Well, who has more expertise, Tom Luster or 9 that?

10 Ray Hellwig on 401 Certifications? I0 A. rm fully aware of that, of course.
11 A. That's a value judgment 1can't make. 11 Q. And in fact, Ray Hellwig has no scientific
12 Q. Well, you just made a value judgment 12 expertise in any environmental science, does he?
13 concerning Tom Luster's expertise vis-a-vis others who 13 A. Are you asking my opinion of whether Ray has
14 you couldn't even name. I'm now asking you to make a 14 science expertise or are you asking me to answer and
15 judgment naming another person and I'm asking you to 15 affirm the opinion you just provided in the question?
16 applythatjudgrnentyoujustmadeinaspecific 16 Q. Well, l'm asking you whether, inyour
17 circumstance. 17 opinion, Ray Hellwig has any scientific expertise in

18 A. In answer to your question, I would say that 18 any area of environmental science. And my next

19 Ray has a number of expertise related to 401 19 question after that will be for you to give me the
20 decisionmaking in terms of processes, in terms of the 20 basis for that.

21 legal aspects of public information and public 21 A. In my opinion, Ray does have scientific
22 participation, and Tom Luster has a number of expertise 22 expertise, expertise gained through his positions in
23 related to the processes, et cetera. So it's hard for 23 the Department of Ecology, and possibly, although I
24 me to say one has more expertise than another. 24 don't recall explicitly, in his undergraduate course
25 Q. What are Ray Hellwig's qualifications for 25 work and his previous job experience.

Page 55 Page 57

1 making a 401 Certification decision to your knowledge, 1 Q. Has he ever had any training since he's come
2 other than that he is director of the Northwest 2 to the Department of Ecology in any area of scientific

3 Regional Office of the Department of Ecology? 3 or environmental review or analysis?
4 A. Well, he also worked in the environmental 4 A. I don't know. I don't know.

5 programs for a number of years and was involved in a 5 Q. Would it surprise you to know that he
6 number of permitting activities. So he clearly has 6 testified in his deposition that he had less than a day
7 expertise in environmental regulatory decisionmaking, 7 of training in anything of that sort?

8 regulatory enforcement. He clearly has experience and 8 A. If that's what he testified, that's what he
9 knowledge in science and data, in analysis, all of 9 testified. I'm not surprised or unsurprised by it.

10 which bear on making 401 decisions as well as other l0 I think - you asked me my opinion, I gave you my
11 decisions. 11 opinion. I believe Ray Hellwig has scientific
12 Q. What's Ray Hellwig's experience in science 12 expertise in enviro_tal decisionmaking, in
13 and data and analysis? 13 permitting. Does he have expertise compared to others?
14 A. I don't recall exactly how many years Ray has 14 Probably not. I simply asked a question to the best of
15 worked for the Department, but it's been a number of 15 my ability.

16 years, and in and out of a number of programs, 16 Q. And you did say earlier that you hired him as
17 including shoreland program, riparian zone issues, 17 director of the Northwest Regional Office and were very
18 streamside management issues, exposure to those issues 18 familiar with his qualifications, didn't you?
19 and involvement in those issues. 19 A. During the hiring process I became very

20 Q. Have you ever actually reviewed what 20 familiar with his qualifications, yes. Yes, I did.
21 positions he held and what tasks he performed prior to 21 Q. But you're just not recalling them now; is

22 becoming director of the Northwest Regional Office? 22 that it?
23 A. l hired Ray Hellwig. I made the choice of 23 A. That's it, yes.

24 appointing Ray Hellwig based on a very competitive 24 Q. Okay.
25 process, and in that process I became very familiar 25 A. You asked me what his degree is in and ] -- I
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1 mean, I don't recall exactly what his degree is in, but 1 is that correct?

2 I, at one point a number of years ago, got very 2 A. From -- yes, that's correct.
3 familiar with Ray and his background and his expertise 3 Q Now, back to what my original question was
4 and hired him based on that background and knowledge. 4 before we had to clarify whether he was removed,

5 Q. Now, back to this meeting with Mr. Hellwig, 5 transferred, reassigned or just assigned from one thing
6 did you talk about - you talked about date sequencing 6 to another, and that question was, was that topic, in
7 I think you said; is that right? 7 any form, using any of those verbs, discussed in your
8 A. Yes, I think so. Yeah, event sequencing. 8 meeting with Mr. Hellwig?
9 Q. Event sequencing. So did any discussion at 9 A. Yes, it was.

l 0 that meeting have to do with the sequence of events l 0 Q. And why would Ray Hellwig discuss that with
l I surrounding Tom Luster's removal from the 401 I l you?
12 Certification application by the Port of Seattle? 12 A. Well, I think it's a very logical issue
13 A. It's not possible to have had that discussion 13 because during the permitting process, I had had
14 as you characterize it because Tom Luster was not 14 several contacts by legislators, I had had a contact by
15 "removed," as you've characterized it. 15 Tom Luster himself via a phone mail - voice mail
16 Q. So your testimony is that Tom Luster was not 16 rather - about his assignments and his duties, and so
17 removed from the 401 Certification application for the 17 I had personal involvement in the series of events over
18 Port of Seattle? 18 the course of time that related to Tom Luster,

19 A. That is my testimony. 19 Q. Related to Tom Luster in general or related
20 Q. Would you prefer "transferred" as the verb in 20 to Tom Luster's ultimate assignment from, as you put
21 that question? 21 it, the SeaTac third runway application to, as you put
22 A. That is more akin to the fact that at one day 22 it, other duties?

23 he was working on the project and whatever time went on 23 A. l'm sorry, I got lost in the question. I was
24 he moved on to other work. And the reason it's more 24 paying more attention to how much fun you were having
25 characteristic of it is because it is a neutral term 25 asking it, to tell you the truth, by the smirk on your

Page 59 Page 61
1 and relative to what happened to him, and his 1 face. I really don't know the question, Peter. Would
2 reassignment of duties was a neutral activity related 2 you ask it again?
3 tothe40l and the Port project, etcetera. 3 Q. l'm not aware that I'm smirking, rmactually
4 Q. Was he reassigned? 4 kind of sitting here trying to suppress a cough which I
5 A. Are you asking a yes or no question to the 5 have --
6 term "reassigned"? 6 MR. EGLICK: But go ahead, court reporter, if
7 Q. Yes. 7 you would, please, read back the question.
8 A. No. I would say no, he was not "reassigned." 8 (Reporter read back as requested.)
9 Q. So if there are Department documents not 9 A. rd say related to Tom - my answer is

10 generated by Mr. Luster but by others in the Deparunent 10 related to Tom Luster in general.

11 that used the term "reassigned," then you're taking ,/_ td. _t_, .............................. , . t__, ._:4!lair "='__..
12 issue with the use of that term? 12r_ut Tom Luster in general with Mr. Hellwig?_"
13 A. Your use of the term - perhaps I need some 13 _ recall him telling me where Tom _ now
14 explanation of your use of the term. 14 is err_ll_. I recall him talking abou_ltrstatus of
15 Q. Why don't you tell me what you think 15 his knowle_of Tom Luster as,_,_re had talked about

16 "reassigned" means. 16 i_tio_l_eviouslyjnl¢'expert witness for
17 A. It denotes to me that with some purpose of 17 the plaintiffs. ] recking remarks that, The

18 intent, he was taken off of one activity and reassigned 18 plaintiffs are tryin_ this out to sound like we
19 to another activity. His assignments changed and in 19 removed Tom l_lffer from_b.
20 the context of anticipated changing assignments, so if 20 I, of_l/_Y_e, was familiar_hose charges
21 thafs what is meant by the term, he took on new 21 becaus_gislators h_ rnade them _ers had made
22 assignments, he was assigned or - from one to another 22 the_'and I said - you know, This is not t_l_ey

23 set of activities. 23 e_say what they want to, they can _in it out

24 Q. And the set of activities that he was _h;t they w_t t_,but..ii:s.ju_st_n_ot _truethat Tom-25 assigned from was the Port of Seattle 401 application;
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Q. Well, let me interrupt you for a minute. You ina Marie Lindsey did you say?
We talked about those issues. You mean A. Yeah. I wouldn't call them regular, but I

of whether Tom was removed from his _ uld call them frequently enough to be not

5 Yes. but four or five meetings during the

6 Q. Now, were you _ 6 I then in the last year of the proj,
7 :now used the term "removal I'll use 7 month or so. ;or

8 yours, Were you 8 telephone I'm sorry, I don't
9 reassl ' occurred? 9 they were all _robably a

10 A. Yes, Yes, I was. 10 better way to say
11 Q. And were Ray Hellwig? 11 Q. And
12 A. I :ions both with Ray 12 A. Sometimes Leavitt.

13 Hellwig and with e on the subject. And 13 Michael Cheyne, I think And Port staff--
14 Gordon White, " ask it -- 14 Q. These are two Elizabeth Leavitt

15 Q rmjust 15 and Michael
16 taking 16 A. Isthat spell it?
17 A. and in addition, 17 Q. And

18 GordonWhi 18 A. And RayHellwig. On oneof

19 Q received 19 our
20 Luster's 1 401 20 Glenn recall one meetin

21 Certif application review? Mic is the 21 issue or modific
i said is the executive around that --

right? Did the Port -- anyone affiliated with the
A. Yes. And the answer from Mic Dinsrr_re, no. _ort in any way request, suggest that Mr. Luster be, t

with the Port of

Page 63 Page 65

A. Yes. I had been in conversations where Did they make suggestions that would have
raised concerns in Mr. Luster, if they had been followed, t

in carrying out his job. 4 ; their project?
5 how would you happen to a 5 A. expressed their concerns
6 with the Port of Seattle tom 6 Tom Luster over a period of
7 Iies at all would What 7 Similarly, same level as the - as a of
8 c have 8 several their
9 A. with the Port of 9 adamancy that in the

10 Seattle airport 10 Department ectivity on this

11 Q. Who's that? 11 project. And in context
12 A. I'm trying to t17 of her name. 12 in which these issues , attention.
13 Q. GinaMarieI 13 Q. And that was in timeframe, isyour
14 A. Gina Mariq you. Over the 14 recollection, as the for, or suggesting
15 course of the in the latter year or 15 Tom's -- Tom

16 twoofthe related reviewoftheir 16 A. l just the ThePortdid

17 proposed and in the 17 not suggest hk, The their
18 which we about issues, 18 objectivity.
19 or in some cases I would 19 Q.

20 to a dec 20 A. my best recollection is went
the Port, those 21 to the of them saying, Remove him

s the subjects -- lots of subjects But, yes, it was at the same time
une up, but the subject of their conc project were in writing and in telephone

objectivity of our staff in general and Tom Luster ;lators and citizens and elected officials
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Page 66 Page 68

om 1

Logywith objectivity. 2 A. Yes.
And those letters then would be part of the 3 He flew in from Europe for that meetin

4 letters were sent prior to Mr. Luster's 4 I'm not sure that that's the meetin
5 is that correct? 5 It may he.
6 A. should be. 6 Q. thad more than one meetin down

7 Q. Okay if they're in the record 7 at the
8 there, and _not, then perhaps 8 A. Yes. there were two meetings
9 g, would that 9 with --

l0 A. If they're I 10 Q.
I l don't understand the I l A. --

12 Q. Well, I guess it the fact that my 12 Q. And at those 1 -- now, these are
13 review of the record I gues that the concern 13 meetings that took to the withdrawal
14 aboutMr. Luster that carne up from the 14 ofthe Port 401
15 public after he was that you're kind of 15 A. Yes.

16 putting happen at the 16 Q.
17 same time. But tha " " 17 requests, from the Pc
18 not mine. 18 reassi of Mr. Luster -- assignment of
19 A. I als 19 Mr. exc_

20 telephone his change it. 20 A. expressions of-- the lar
21 Q. you're smiling and ;ions of concern as in
22 Is there a reason for that?

Y'es. The same reason you were, because Q. And you were at the same time. weren't
,used the term "reassigned," whether or not the

Page 67 Page 69 __

a change in assigrmaent. 1

smile you saw on my face is that " 2 I wouldn't use the term
ust arrived at a term that better 3 that we were - we informed the Port

and more 4 Port that it was the agency's deci,,
5 of the situation. 5 deny tht Certification. And that they
6 Q. any terms. / to 6 And one to withdraw and another
7 use your - 7 option was t denial and take the
8 A. Yes 8 denial and s project.
9 Q. you want to 9 that we were

10 assign to it. 10 Q. You were I is that correct?
11 Now, let me You're 11 A.

12 saying that you meetings with Gina 12 Q. to your laying
13 iectivity was 13 out of options;

14 questioned, buthe -excuseme, his 14 A. That's correct.
15 assignment until after the Port 15 Q. And then the Port's
16 withdrew its of 2000; isn't 16 response; is that
17 17 A. Yes.

18 A. is correct. Yes, that is 18 Q. And 1 they responded is that
19 Q. before -- or right around the that 19 correct?

20 occurred, you had another meetir 20 A.
21 And there were a few rounds

Yes.

Q. And that was down at the Port's offices on Yes.
wasn't it? Q. And there were some drafts of documents
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Page 70

2

3
4

5 5

6 Mr. 6 Q.
7 excuse me 7

8 A. Yes, it 8 people,
9 discussion, as I 9 means,

I0 the decision I0 change of assi "1_.
11 wesubsec 11 A. No.

12 we talked about given th; 12 Q. Then, . I'm going to have

13 and they wanted to 13 and ask ion I asked that y
14 talked about how hard 14 "Yes, it did," that again.
15 15 A.

16 exclusively to the 16 as requestex
17 about changing 17 Q. Now, thai
18 so that we 18 that

19 sort of get c 19
20 positive'
21
22

it by

Page 71

1 eve I made an'
2

3
4 about
5

6 I know ant
7 to ask the of tl

8 If you le!
9 would, I thin]

10 (Reporter 10 and he's tU
11 (Discussion 11 explained.
12 Q. (BY MR. EGL] gCe'llgo on from there. But 12 appreciate it.
13 what I wanted to point, Mr. Fitzsimmons, is 13 MR. Sure. I'd be hE
14 I asked a question, "Yes, it 14 did invite him I me know if he di
15 did," and then you lines of things I 15 the question. 't mean to invite 1
16 hadn't asked some way, 16 angry.

17 but if you're c you've said you 17 Objectio
18 are, it's reall to proceed. 18 st

19 rll go to. 19 11, I'm not I
20 iust
21

i

d

.............................................................................................. AR 001606 --"
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and you exchanging thoughts and drafts of 2
and so on, did the change " 3 A.

4 up? 4
5 does that work for you as 5

6 question? 6 That
7 A. No. 7 that.

8 Q. unclear 8 Q. Okay.
9 and I will do to fix it? 9 concluded,at some

10 A. When of assignment-- t0 agreementonthe Port's

11 in assignment to -- up, I am really 11 applicationandresubmissi_
12 trying to answer the ¢ been in many 12 correct?
13 depositions. I am but I'm also 13 A. I think they had
14 sensitive when differently than what 14 withdraw,so the
15 I mean them to use. is really 15 were withdrawing.
16 about. 16 Reachedagreementon
17 Q. Well, tell concerned 17 they hadn't decided
18 about and we'll 18 discussions.
19 A. The "c of assignment." 19 discussions
20 to the best recollection, the team of 20 Q. They
21 my previous answer. 21 though,
22 Q. :is who? 22 A.
23 Port of Seattle staff, Ray and I were in 23 Q.

where, as I tried to describe earlier, we 24 IL

25 ras well as

Page75 Page77

1 1
2 2
3 3
4 way 4 and
5 that' 5
6 the Port of the 6
7 review team and 7
8 submit a new 8
9 A. Thank you, We did 9

10 not s 10 Q. (BY been
11 be - what his that review team. 11 markedas can you
12 They expressed _boutTom Luster. We 12 identify it?
13 expressed our r staff and 13 A.
14 how thq [how the staff 14 Are or -

15 had, for the past year incredible amount 15 Q. Well, haveyou itbefore?
16 oftension, theirconcems 16 A. Yes.
17 intoheart, under 17 Q. Whatisit?
18 18 A. It is a letter, is in

19 separate I 19 a _)from.metoMic
20 20 Dinsmore,
21 meetin 21
22 22 Seattle's
23 23 Certific
24
25

20 (Pages 74 to 77)

Carla R. Wallat, CCR, RPR, CRR * Yamaguchi Obien & Mangio

(206) 622-6875 * cwallat@y°mrep°rting'c°rn _R 001607



THOMAS FITZSIMMONS; January 18, 2002
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1
2 attended and Mic Dinsmore attended? Q. Well, I'll ask you another one since -- m
3 A. This letter isn't signed, so I'm wondering if interest of time.

4 actually we ever sent this letter. I'm not Do you see where this documen
5 ,certain that we did. 5 that as we're in the midst toward a

6 Q. luestion, though. 6 final all relevan
7 A. rm asking you a question, 7 should berative not need to be

8 Q. .document we got from t But 8 disclosed s time."?
9 m_ without havin 9 Do that?

10 readitback redo, was I0 A. Idosee questionas
11 A. l'm sorry. 11 I recall it was, when Ecology decided
12 I apologize. 12 that public records ot be disclosed, and my
13 Q. Was this one of the 13 answer was no. never a time, and public
14 whose contents was the Port at those 14 records are never w memo suggests, as my
15 meetings at 2000 that 15 your previous
16 you and 16 question, is documents,
17 A. No. 17 working deli -- do not --

18 Q. Was it the 18 are not by required to be at a
19 19 certain frame of deliberation, a fine

20 A. No. 20 point, think it's a

21 Q. did this letter come aboul 21 Was my previous question about
22 Do you want me to have it

as I recall - Please.

was not negotiated. This letter reflects MR. EGLICK: I think it started, "Was

Page 79 Page 81

1

2 And that included the two meetings at the MR. EGLICK: And what was the wimess's

3 in September 2000 that'
4 and _ attended? 4 No, I believe.
5 A. 5 Q. 'MR. EGLICK) Okay,
6 Q. a time decided 6
7 that with the publ the 7
8 benefit ¢and Port proposals 8 records to the benefit
9 and documents? 9 of Port now f
10 A. No. 10 it read back?

11 (Deposition 169 was marked for ! 1 A. It also said
12 identification.) 12 Q. Okay.
13 Q. (BY MR. you what's been 13 (Deposition Exhibit ] 170 was marked for
14 marked as Exhibit dentify it? 14 identification.)
15 A. It's an Tom Luster 15 Q.

16 and other staff1 if I'll 16 marked as Exhibit _on,can you
17 read all of the as well as 17 identify it?
18 Joan March 18 A. Yes. e-mail

19 Q. 19 to me 2000. t was a
20 withheld from hthat point 20 final runway 401 -- actualb
21 , "that 21 titled that, Word documents, and I

1think I'vedescribed

No. This document doesn't, and I'd like I track through it all better,
I might -- I don't know if this is appropriate, a series of e-mails, a string of e-mails starting

-'C
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l
2
3
4
5 5

6 Q. 6 Q.
7 7 marked as

8 didn't, 8 identify it?

9 being 9 A. It isa
10 A. Let me 10 so I'm not sure

11 toj 11 Q. Whydon't
12 Q. Sure. Do 12 A. Pollution
13 by some legislators who 13 of Washington -
14 memorandum was bein 14 Q. Now,
15 A. I do recall th 15 there you go.
16 I do not s 16 A.

17 ofthememos 17 1 guessA
18 take mea 18 Ecok
19 back 19 Seattl

20 Q.
21 want

Page 83 Page 85 '. ,.
"_j,'

!

2 quote.
one, but I think this is one of the documents 1 3 Do you see that?

4 ido see that.

5 Q. that correct?
6 A. I believe I - well, I was --

7 were I mean, 7 _reparation of these
8 wanted - 8

9 c lthat 9 Q. And
10 Tomwas projeetis 10 of the
11 tor something like 11 A.
12 that, as I recall. 12 either in supl if you
13 And in respons, request, I just 13 might, if there's actuall, statement from me

14 simply said, Fine, if t trust us, as I recall 14 in the
15 l, on the phone, l releasethe 15 Q. Well, let at
16 document. 16 Interrogatory 17, please, could you read

17 Q. (BYMR 17 record.
18 it withhdd? 18 A.

19 A. Ithil 19 Q. 17, Page 34.
20 that were 20 there?
21 21 A.

22 22 detail the contents of any
"cation in which Joan

Port Counsel Jay Manning (or
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A. I imagine it is, yes. I'm not absolutely
of the facts.

4 in And so you were at, you said,

5 response LWashington?
6 A. Yes, 6 A s.
7 Q. Okay. you provide? 7 Q. made the arrangements on the
8 A. If I recall 8 phone with. is that
9 recollection that 9 right?

10 recollection. 10 A. Yes.

11 Q. And what did you ide as a recollection? 11 Q And when you know
12 A. The interrogatory answer -- on 17, is 12 what the topic was?
13 that what we're - 13 A. Irecall, yes, me--letrne

14 Q. Right, but I'm you 14 just , interrupt. My

15 provided, not what 15 pager is going
16 A. Oh, I'm 16

17 Well, 1 17 A. the question.
18 conversation 18 me that the

19 Joan, myself 19
20 Mr. 20 MR. EGLICK)
21 share the call it a "team" now, the folks
22 the Port's 401, is that what you call
23 a "team"?
24 A. Yeah, I've used that terrrt It's in my head
25

Page 87 Page 89

Q. Okay. And did Jay Manning just happen to
up and catch you on the phone with Joan in A. Well, if you

Joan Marchioro? could suggest that, but Joan and Jay

5 A. I was at an airport in Eastern call. That's the fact.
6 Washin loan was someplace else and Is Joan on the team or i_
7 it's not 7

8 too - an g 8 A.

9 for a plane to i phone call. Or 9 I mean. we could
10 whether he called called 10 get into this, ¢? theteam

11 Q. So for 2nd you decided 11 is versus your it really that
12 you wanted to talk about whether the 12 important? If it is it as I understand
13 Port needed a water ri 13 it.

14 A. As 1said, I can't 14 Q. Why don't i Mr. Fitzsimmons.
15 him or he called me. tatmy secretary 15 A. I oropartoftheteam,
16 said that the Port and I can't 16 yes.

17 recallwhetherlc thephone :dialedthe 17 Q. So tgeneral
18 phone to me. what I meant called 18 advising she's decisionmaking
19 himorhe 19 team; i., correct?

20 Q. - 20 A. In my view, yes.

21 ged a day in a week Okay, thank you.
in advance? Now, how long did the

I think that morning, if I'm not mistaken. A. Rough
Q. In other words, that rnoming most.
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Page 90 / Page 92
1_
,, 1 k _

2 uss this very issue?
3
4

5 5 Q.

6 Q. 6 on

7 rights law? 7 A.
8 A. 8 didn't -

9 an expert. 9 Q Let
10 Q. Okay. 10 A. Are
11 know a lot about it? 11 statement in m_
12 A. Yes. t2 Q. Well, didMr, lV

13 Q. Okay. 13 the issue with '
14 A. One of them was. 14 team meeting?

15 Q. Oh, okay. 15 A.
16 A. Yes. 16

17 Q. Why not 1" 17
18 the call, other I 18 relative to t
19 19 Q.
20 A. 20 after
21 access 21

Page 91 Page 93

2 A. That

A. rm sorry.
You don't include staffwho's actuall 4 Q. (BY MR. EGLICK) What did you do with

on the application? 5 relation in any way to the topic of the phone call you
6 In those circumstances, 6 had with Mr. Manning after the phone call?
7 It _on the 7 A. I pondered his view, I took that view into
8 issue it on my It depends on 8 the conversation and decisionmaking that occurred at
9 at 9 the senior management team meeting several days later,
10 Q. want out of you in 10 and I weighed and balanced his suggestions against
11 this call explain my 11 other, both legal and political and what to do,

12 question, he's callir you're in an airport in 12 opinions on this matter. That's it.
13 Eastern Washin he expect you to do as a 13 Q. So you were actually an attendee at the
14 result of that call? 14 senior management team meeting?
15 A. I think were 15 A. Yes, l was.

16 for into 16 Q. And you participated in the deliberations
17 consideratk 17 there?

18 Q. A ,was it 18 A. Yes, I did.
19 Washin 19 Q. And that's where the decision was made then,

20 say, know, at some 20 two days later after your call with Mr. Manning, to not
g and we'll talk 21 require a water right for the Port; is that correct?

It could be ! was unavailable 22 A. Actually, that's not exactly correct. It is

days or for the week before. It could be the 23 the place where the decision on whether or not a

iust came up. 24 stormwater facility requires a water right, and then
25 second to that is the application of that water right
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1 decision to the Port project. 1 that it's a possibility that the Port needs a water
2 I guess the difference I'm trying to say is 2 right?

3 that it was a decision on both the policy and a legal 3 A. Yes. Yes.
4 question about whether or not stormwater facilities 4 Q. Who has suggested that?
5 relative to 401 Certifications needed a water right. 5 A. By my descriptions our legal counsel as pan

6 Q. Okay. Could you look at the interrogatories 6 of the team and as pan of the deliberations, we talked
7 exhibit which is Exhibit 171, Page 35, Interrogatory 7 about the law and how to interpret the law. And one
8 No. 18, second sentence of the answer. 8 interpretation of the law is that they might need one.
9 A. Here it is. 9 Another interpretation of the law is that they might

10 Q. Page 35, Interrogatory 18, second sentence of 10 not. The law is very unclear on it.
11 the answer. Could you read that second sentence into 11 Q. Please focus on my question,
12 the record, please. 12 Mr. Fitzsimmons --
13 A. "Ecology's senior management team decided on 13 A. I'm answering --
14 April 4, 2001 that a water right was not required for 14 Q. For your sake, I had asked for -
15 the low flow mitigation portion of the Third Runway 15 A. The last sentence is where I varied. Beyond
16 Project." 16 that I think I'm within clearly the scope of your
17 Q. Okay. Is that an accurate statement? 17 question.
18 A. Yes. 18 Q I asked you who had suggested that they might
19 Q. Now, at some point -- and by the way, you're 19 need a water fight. And l'm really happy to hear the
20 aware that the Pollution Control Hearing Board in its 20 rest of your answer, it's just I know you're on a tight
21 stay decision has addressed that topic, aren't you? 21 time frame, so I'm trying to accommodate you.
22 A. Yes. 22 MS. MARCHIORO: And when we conclude this,
23 Q. And what action is Ecology taking in 23 can we take a break, please, so I can give him this

24 response -- if any, in response to the Pollution 24 phone message?
25 Control Hearing Board's stay decision? 25 MR. EGLICK: Sure.

Page 95 Page 97

1 A. We are appealing that decision. 1 A. Well, I don't know that I need to answer the
2 Q. Any other action being considered or taken? 2 question. And the reason for it is because I don't
3 A. It's such a broad -- we've had discussions 3 know whether I am violating attorney--client privilege
4 about whether that should be the legal framework for 4 by answering your question or not.
5 other projects. 5 Q. (BY MR. EGLICK) Well, I think you've already
6 Q. Any other actions or decisions being 6 given me that answer, but what I'm asking is anyone
7 considered with regard to the Third Runway Project? 7 else other than legal counsel because you've already
8 A. I have considered through conversations with 8 answered that.
9 others about the possibility of having the legislature 9 A. Well, that's - to the best of my knowledge,
10 clarify whether this should or should not be the policy 10 that's the extent of- no, l take it back. There
11 of the state. I think we talked previously about 11 are- well, I don't know.
12 actions related to instructions to the Port, et cetera. 12 Q. What about Bob Barwin, do you know him?
13 That's my answer. 13 A. I was going tojust say, there are people in
14 Q. Has the Ecology department advised the Port 14 the program in the course of the discussion about
15 to go get a water right? 15 whether a water right is needed or not, who - that
16 A. No. 16 argued on behalf of a water right needing to be

17 Q. To your knowledge, is the Port taking any 17 required and there are others who argued that it's not
18 steps to obtain a water right? 18 required.
19 A. No, because l don't believe they need one. 19 Q. So Bob Barwin is one who argued that it was?
20 Q. Okay. And do you know whether anyone on the 20 A. I vaguely recollect that, yes.

21 401 team has ever suggested that the Port does need 21 Q. Who else? I'm asking this because we may
22 one? 22 want to do discovery with these folks, but rm entitled

23 A. No, I'm not aware that someone has ever 23 to know who they are first.
24 suggested that they do need a water fight. 24 A. Well, I think Bob - I don't know who else,

25 Q. Has anyone on the 401 team ever suggested 25 and the reason being is because at the program level,
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1 his - I wasn't involved in the program water 1 interacting with the governor's office?
2 manager�staff discussion on this. So there may be 2 A. Actually I think ] was interacting with the
3 others, but I don't know. 3 governor's office without him being a lead assistant.
4 It was characterized to me that there are 4 I was doing that directly myself.
5 some staff who, on balance, believe that it's best to 5 Q. Okay. Now, was he supposed to have a

6 require a fight. There were other staff who, on 6 substantive role also in terms of deciding which way in
7 balance, believed it was not required. And 7 particular an environmental issue would be resolved?
8 specifically who, I don't know. I do recall Bob 8 A. He did have a substantive role in the form of
9 Barwin's name on the side of they're not requiring a 9 him - his opinion being an opinion. The ultimate

10 water right. 10 decision on 401 permits as well as others is - was
11 Q. They're not or they do require it? 11 actually in the hands of Gordon White.
12 A. That in his judgment we should require a 12 Q. Now, was the 401 -- to your knowledge, was

13 water right. 13 the 401 decision drafted under Gordon White's
14 MR. EGLICK: Okay. Thanks. 14 supervision?

15 (Recess taken.) 15 A. Gordon White had a role in the drafting, to
16 MR. EGLICK: Back on the record. 16 the best of my knowledge, and Gordon White is the
17 Q. (BY MR. EGLICK) Mr. Fitzsimmons, who was the 17 direct supervisor of several of the staffthat are
18 lead-- well, strike that. 18 involved in the- on the team.

19 Did you have someone who was team leader for 19 Q. My question, though, was, and rm not trying
20 the 401 team? 20 to interrupt you, but I just - it will save time.

21 A. Ray Hellwig, I would characterize as the team 21 A. I'm thinking out loud which obviously is not
22 leader. 22 something of value to you or what you want out of me.
23 Q. So what - and once again, because you seem 23 Q. No, it's neither of that. It's just that
24 to be very sensitive about words, if there's a better 24 it's your - I've been told several times your time is
25 term for it, pick it, but what I'm trying to find out, 25 short and I think my question was more concise perhaps

Page 99 Page I01 I_

1 what Ray Hellwig's role was if he was team leader. 1 than the answer you're giving.
2 A. To oversee that the project elements were 2 And the question was, was the 401 decision
3 on - that were, you know, activities that were 3 drafted under Gordon White's supervision?
4 occurring were done in a timely manner to ensure that 4 A. Yes.
5 there was an opportunity and coordination between all 5 Q. Well, you're gesturing. Do you want to
6 of the parties internal to the agency to voice 6 reconsider your answer or - let me ask you another
7 concerns, play their role to sort of manage some staff 7 question.
8 resources which is not a unique role to him - not to 8 A. Yes, it was -
9 digress, but all of the regional managers in big 9 Q. Go ahead.

10 projects are - have the role of helping to manage the 10 A. -- but not in total.
11 resource allocation in the form of staff, in the form 11 Q. Okay. Well, who else supervised drafting of
12 of meeting time and those sorts of issues. 12 the 401 decision?
13 I believe he managed the contract or at least 13 A. Ray Hellwig.
14 oversaw a contraet related to outside consultants. He 14 Q. Who had the more direct role in supervising
15 interacted with the Port of Seattle at his level in 15 drafting of the 401 decision?

16 terms of team management and issue dealings and 16 A. Ray Heliwig.
17 schedulings. So those are the things l would say 17 Q. And who did the actual drafling, ifyouknow?
18 characterize his role. 18 A. I don't know. In fact, actually I do know,
19 Q. Was he also lead in interacting with you as 19 AnnKenny.
20 the director? 20 Q. And she works in the Northwest Regional
21 A. Yes. 21 Office?

22 Q. was he also lead in assisting you in 22 A. Yes, she does.
23 interacting with the Port of Seattle? 23 Q. Okay. Now, did you review the 401 decision
24 A. Yes. 24 that was issued in August 2001 before it was issued?

25 Q. And what about lead m assisting you in 25 A. Yes.
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1 Q And how did it look to you? I A. Yes.
2 A. It looked like a 40I decision. 2 Q. So if the 401 decision that was issued in

3 Q. Did it look pretty solid? 3 August was, you thought -- you used the word
4 MS. MARCHIORO: Objection, vague. 4 "perfectly" in there somewhere, didn't you?

5 Q. (BY MR. EGLICK) Did it look like a competent 5 A. Uh-huh.
6 401 decision to you, Mr. Fitzsimmons? 6 Q. When did it become imperfect in some way?
7 A. Are you referring to the decision as 7 A. When information about the project became
8 finalized or are you just referring to a draft 8 known that was not known to our staff in reviewing the
9 decision? 9 project.

l0 Q. Well, I guess what I was assuming, and I 10 Q. Now, let me ask you this, if you can recall.
I I appreciate your pointing this out, that you actually 11 How many years has the Department of Ecology been
12 saw the final decision when it was in final draft form 12 reviewing the Port's project?
13 and before it was issued. 13 A. Probably this review has taken place over
14 A. That's an incorrect assumption. 14 about a five-year period of time, I think.

15 Q. Okay. Then let me ask -- 15 Q. And would you agree there are literally tens
16 A. 1 reviewed the 401 decision in draft and in 16 of thousands of pages of documents relating to that
17 final. 17 review?

18 Q. Okay. 18 A. I would accept that, yes.
19 A. When I reviewed it in final -- to get to your 19 Q. And thousands of hours of staff time?

20 question-- 20 A. Definitely.
21 Q. Goahead. 21 Q. And your testimony is that in August you
22 A. -- I unequivocally think it's a competent 401 22 issued a decision that you thought was a perfectly
23 decision. 23 acceptable 401 decision --

2,* Q. And you're talking about the August 2001 24 A. Yes.
25 decision? 25 Q. -- and then at some point between August 10th

Page 103 Page 105

1 A. Yes. 1 and -- wasn't the second decision September 21, I
2 Q. And you felt that way when you reviewed it in 2 think?
3 a draft? 3 A. September 21 of 2000.
4 A. In a draft, there were changes made, I added 4 Q. 2001 ?
5 value in my review ofthat draft, and it was improved 5 A. Yeah, of 2001. Okay.
6 as a decision in clarity, in other aspects. And then 6 Q. Your staff became aware of new information
7 the final was perfectly-- I'm perfectly satisfied with 7 about the project that had not been known before that

8 -- I was perfectly satisfied with the final. 8 justified revoking the August decision and issuing a
9 Q. Okay. And you expected the Port to be as 9 new one; is that your testimony? And I'll have it read

10 well, didn't you? 10 back if you like.

11 A. No, I did not. 11 A. Perhaps l'm confused here. So I'm not sure
12 Q. You did not? 12 what my testimony is.
13 A. No. 13 Q. All right. Well, let's go through it again
14 Q. So you anticipated when the August 401 14 because maybe you're not aware of this chronology.
15 decision was issued that the Port would not be 15 Let me show you what's been marked in all the

16 satisfied with it? 16 depositions we've been taking as Exhibit 2, and can you
17 A. Yes, ldid. 17 identify that?
18 Q. And nonetheless, in your judgment as director 18 A. (Witness reviewing document.)
19 of the Department, it was the approl:n'iate decision to 19 I now know where my own confusion lies.
20 issue; is that correct? 20 Q. Okay.

21 A. Yes. 21 A. You were using -- you in several of your
22 Q. When did you change your mind about that? 22 questions, or at least I heard you to say, in August of
23 A. So you presume 1changed my mind about that? 23 2000.
24 Q. Well, are you aware that the Department 24 Q. Oh, l apologize for that ifl did.
25 withdrew that August 401 decision and issued a new one? 25 A. If I might explain, where I was confused was,
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l lthinkaboutAugustof2OOO, sometimeframeinthere, l Q. Allright. Soyouputitoutthedoorand , J
2 we issued a 401, the Port -- maybe it was 1999, maybe 2 you knew the Port -- there might be things the Port
3 I'm confused, but my recollection is we issued a 401, 3 would quibble about, but you were going to stand by it;
4 the Port withdrew from the 401, and that 401 had to do 4 is that right?

5 with an assumption about the acreage of wetland. And 5 A. And I still to this day stand by it.
6 we found out later that there was additional wetlands 6 Q. But your Department did, a little over a
7 that had not been considered and so we started the 401 7 month later, withdraw it and issue a modified decision?

8 process over again with a resubmittal. 8 A. They certainly did.
9 So I was thinking you were referring to that 9 Q. Now, between --
10 series of 401 submissions and withdrawals. 10 A. We certainly did.

11 Q. And I understand what you're talking about, 11 Q. Right. And between August and September when
12 and I apologize if I used the wrong year. Let's start 12 you did that, how many times were you contacted by the
13 over. 13 governor's chief of staff?.

14 You've got in your hand now what's Exhibit 2 14 MS. MARCHIORO: Objection, vague.
15 to all of the depositions we've been taking here which 15 Q. (BY MR. EGLICK) Well, what's vague about it,
16 is, I'll represent to you, and I'd like you to confirm 16 Mr. Fitzsimrnons, to you? Do you know who the
17 ifl'm right, the August 10, 2001 401 decision. 17 governor's chiefofstaffis?
18 A. Right. I did review this, this 401as well 18 A. ldo.
19 indraft, as it was brougfit to fruition in terms of 19 Q. Do you know what the word "contact" rneans?
20 close to being final. And then I reviewed it in 20 A. I do.
21 final. And on the August 2001 401, I believed at the 21 Q. Do you know what "how many times" means?

22 time and still do believe that it is a very 22 A. I do.
23 appropriate, I used the term "perfectly acceptable" and 23 Q. Is there something that I can clarify for
24 I'll stick with that term, 401 decision. 24 you?

25 Q. Okay. And then you know what the questions 25 A. No.

Page 107 Page 109 '_,._

1 are going to be now. 1 Q. Okay.
2 A. I do. 2 A. I would say I - he contacted me -

3 Q. Then what happened? 3 Q. "Contact" means any form ofco,,,,,onication.
4 A. What occurred, which is, in my experience, 4 So we don't quibble about that. E-mail, pony express,
5 something that occurs on other projects as well, is -- 5 carrier pigeon, in person, meeting, whatever.
6 one question you asked, rll just ask it and answer it, 6 A. Fine. Then I'd say it was probably five
7 is, did I anticipate the Port to be perfectly happy and 7 or - between five and seven times.

8 my answer was no, something to that effect. 8 Q. And that's between August 10th when the 401
9 Q. Right. And I said -- 9 was originally issued, and September 21 when you issued
10 A. There are conditions in here that l thought 10 the revised 401?
11 the Port would have concerns about. 11 A. Yes.

12 Q. And you were prepared to state that that was 12 Q. And the governor's chief of staff is Paul
13 a perfectly acceptable 401 decision? 13 Isaki?
14 A. That's correct. 14 A. Yes.

15 Q. Despite concerns the Port would raise? 15 Q. And he was contacting you, among other
16 A. Correct. 16 things, wasn't he, to let you know that the Port was

17 Q. And was there any provision in there, in that 17 not happy with the August decision; is that correct?
18 August 2001, 401 decision that you looked at and said, 18 A. Actually, no, because I already knew that,
19 Well, you know, it's, to use that old -- and I don't 19 because the Port contacted me directly.

20 particularly agree with it, perjorative -- it's good 20 Q. Okay. But he was contacting you to tell you
21 enough for government work, I'm just sending it out the 21 that as well, wasn't he?
22 door? 22 A. He was contacting me to say, How do we deal

23 A. Absolutely not. 23 with this, Tom? The Port's dissatisfied, they're
24 Q. So you were proud of that? 24 raising concerns about clarity, they're raising

25 A. Absolutely proud of this decision. 25 concerns about conditions. Are we willing to- what
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1 is the appropriate thing to do here? What have we done 1 A. Correct.
2 in the past? And then over a series of subsequent 2 Q. Now, did you carefully examine for yourself

3 contacts and meetings, as you well know by the record, 3 the changes that were made between the August 401 and
4 we engaged in a series of meetings. 4 the September modification, and what we're talking

5 Q. I don't well know that, by the way. There's 5 about -
6 very little record of it, oddly enough. 6 A. Yes.
7 A. Okay. Well, we, in sticking with this 7 Q. -- for the deposition, Exhibit I is the
8 contact theme here, at times Paul Isaki was involved, 8 September 21, and the August one I think is Exhibit 2.
9 at other times he was not. As we understood, worked 9 A. Right.

10 through the Port's concerns about the 401 decision and 10 Q. I'm not going to give the reporter new copies
11 we clarified elements of those concerns. 11 of it, but we're all agreed on that.

12 Q. Now, you said the Port had already told you 12 A. Yes, I did. I was involved in understanding
13 or you already knew the Port was unhappy with it. So 13 a list of issues that the Port was raising. I was
14 the Port had told you that after August 10 when the 14 involved in giving guidance and interpreting our
15 first 401 was issued? 15 choices back to the governor's office. I was involved

16 A. Yeah. Actually l think the, ifrmnot--I 16 in a meeting with the Port at the Mic Dinsmore, Gina
17 think I have this correct, we issued the August I0th 17 Marie Lindsey, Mike Leavitt level, at which I and Paul
18 401 decision publicly and the Port got it at exactly 18 Isaki and Ray Hellwig met with them.
19 the same time. That afternoon or the next day Ray told 19 Q. Who's Mike Leavitt? I know Elizabeth
20 me they had got it, reviewed it, expressed some 20 Leavitt.
21 concerns about it. 21 A. Michael Cheyne. It's Michael -- Michael

22 Q. Now, the Port had already gone to the 22 Cheyne. I'm sorry.
23 director of the Department, which is over the head of 23 Q. And he's the person from the Port you
24 the team, isn't it, the 401 team? 24 mentioned earlier?

25 A. If you want to quibble, I consider the 25 A. Yes. That meeting listed out their concerns.

Page 111 Page 113

1 Department director to be part of the team, too. 1 We had our staff at the staff level first understand
2 Q. Okay. 2 what the differences -- what their concerns are and -
3 A. We can play those word games. 3 around words, around possible interpretation of words

4 Q. But you're the director? 4 and all of those issues. I believe they - at legal
5 A. Sure. 5 and staff levels, there were discussions, resolutions

6 Q. The Port had already let you know they were 6 to those issues.
7 unhappy; is that right? 7 Then came the question of, is the 401
8 A. Yes. 8 substantially changed. I believed it was not in terrm

9 Q. They already let Ray Hellwig know they were 9 of its environmental outcome and in terms of the
l 0 unhapp)r, is that right? l 0 requirements placed on the Port through it. Was it
I l A. Yes. 11 improved? Yes, because it was clarified, people
12 Q. Was Paul lsaki called by you to say, I've 12 understood it better. And it is that month or so of
13 heard from the Port they're unhappy? 13 activity that led to the withdrawal of the 401 by the
14 A. Actually l think Paul lsaki heard from the 14 Department and the resubmission ofthe 401by the
15 governor who had -- somebody associated with the Port 15 Department.
16 mentioned to the governor that, and this is maybe 16 Q. Okay. Let me ask you a few questions about
17 several days after this, that they have got it and 17 that, and I'm going to try to ask you focused questions

18 there are conditions in it that they're concerned 18 because this is really my last line of questioning.
19 about. So it kind of went through that process. 19 A. Great.

20 Q. From the Port to the govemor to Paul lsaki 20 Q. So the light's at the end of the tunnel,
21 and then to you? 21 maybe.
22 A. Yes. 22 First of all, did you give any consideration

23 Q. And then from there the chronology flowed, as 23 in providing an opportunity for public notice and
24 you've described it, resulting in the issuance of a 24 co,--,ent on the change in the 401 Certification?
25 September modification; is that right? 25 A. I recall that question being asked, and we
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THOMAS FITZSIMMONS; January 18, 2002

Page 114 Page 116

1 determined that legally it was not required and that 1 401; is that correct?
2 the public had ample opportunity through the PCHB 2 A. Perhaps - I'd like to withdraw that
3 processes, et cetera. I believe that the - then it 3 statement, okay? Because I'm not sure that's what I
4 was answered and I can't remember whether it was by the 4 meant. So I withdraw that statement.
5 PCHB or our own conclusions, that it - 5 Q. Okay. Now, you said something about the

6 Q. Are you answering my question now or are you 6 amended 401 September one is clearer than the August

7 going on to bigger things? 7 one. Am I right on that?
8 A. Okay. I'll go back. I'm sorry. 8 A. You are -- that's one characterization I

9 Q. Well, let me ask you another question. 9 placed on it, yes.
10 A. rm apparently trying to be more helpful than 10 Q. And is the amended 401 clearer in terms of
11 you're wanting me to be. 11 the scope of projects that are covered by its -- by the
12 Q. It's not the helpfulness that I -- 12 scope of the projects that are covered by its
13 A. The answer is yes, we did consider whether or 13 conditions?
14 not public needed an opportunity to be - give comment 14 A. That was, as I recall, one of the issues on

15 on the changed 401. 15 this list of six or eight issues. And so thus I recall
16 Q. And by the way, I'm happy to have your help, 16 that the question of what was the Department's intent
17 but then I'm concerned that you're going to complain 17 in a series of items in the August 10th 401 relative to
18 about the time. So it's kind ofa, youknow, a 18 thescope, and that was clarified in the September 21st
19 conundrum. Let's move ahead. 19 version, yes.

20 Ultimately no public notice and opportunity 20 Q. Well, wasn't it in fact clarified in this
21 for conmaent was given before the September 21 amended 21 way, that is, that the original 401 said all of the
22 401 was issued, was it? 22 Port's master plan update projects are covered, whereas
23 A. I recall that to be the case. 23 the amended 401 said, some are covered, some are not,
24 Q. And in fact, you were saying a minute ago, 24 and we'll decide later which ones are in and which ones
25 well, it was determined that legally there was no 25 are out? Isn't that correct?

Page 115 Page 117

1 requirement in the Department's view to give public 1 A. I'd have to do more review to be able to
2 notice an opportunity for comment. Didn't you say 2 answer one way or the other. I gave you my
3 that? 3 recollection of the higher level understanding of this,
4 A. That's - my recollection was that the 4 and you've taken me to a level of detail that rd have

5 balance of the law said we are not required to do it. 5 to either refresh my men_ry or get more understanding
6 Q. Was there anything in the law that said you 6 of.
7 were required to amend the 401? 7 Q. Well, who would be someone you would rely on
8 A. No. 8 to explain the difference? Would Ray Hellwig?

9 Q. So the Port asked for something that Ecology 9 A. Ray Heliwig, C.mrdonWhite.
10 did not have to do, that is, amend the 401 that had 10 Q. So that's something to ask Ray Heliwig about?

11 already been issued, and Ecology went ahead, going 11 A. If you wish to, whatever, yes.
12 through a process to consider doing that; is that 12 Q. Okay. Did you understand that any changes
13 correct? 13 were made between the August 401 and the September 401
14 A. Correct. 14 in terms of the conditions for monitoring of wetland

15 Q. And ultimately did do that? 15 hydrology?
16 A. Correct. 16 A. Yes, I do. Again, that - I recall that that

17 Q. But at the same time, Ecology, because there 17 was one of the issues on this issues list, and I

!8 was no legal requirement to do so, did not give public 18 engaged in staff discussions with me, with our
19 notice and comment of that process that Ecology had 19 attorneys on that topic.
20 allowed the Port; is that correct? 20 Q. And is it your understanding that the

21 A. Yes, that is correct. 21 monitoring condition for wetland hydrology was
22 Q. Now, l believe you said something about the 22 clarified, as you put it, in the September 401?

23 determination was in part that the public had ample 23 A. That's an issue where my understanding is
24 opportunity for review in the PCHB. Presumably you 24 that it was improved to the better of the - in terms
25 were saying it didn't like what came out of the amended 25 of the certainty and the methodology. So I would say
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THOMAS FITZSIMMONS; January 18, 2002

Page I 18 Page 120

1 that was an improvement to the August 10th 401. 1 that they didn't originally intend to preclude November
2 Q. Well, would you agree that it is important to 2 through May, meaning that some construction couldn't
3 have preconstruction monitoring of wetland hydrology? 3 happen. I think that's the substance of the change

4 A. It's all dependent on a -- on the facts of 4 here.
5 the case, et cetera. So as a global statement I 5 Q. In other words, the way the condition was
6 wouldn't necessarily approve -- agree with that. 6 originally written might inhibit commencement of
7 Q. Okay. 7 construction?
8 A. And I'm not thinking of exactly what it is we 8 A. And if they changed it, they must not have
9 did here. l'mjust reacting to a general statement. 9 meant that in the original 401.

10 Q. Well, what did the August 4Ol do with regard l0 Q. The one that you said was -- how did you put
11 to monitoring of wetland hydrology, do you recall? 11 it, "perfectly" what?

12 A. Roughly, I recall it requiring -- the intent 12 A. You have my words. You can use them as you
13 of it was to get data prior to construction. It 13 wish.
14 presumed that there was no data available, and it was 14 MR. EGLICK.: Okay. Thanks. I have no other
15 unclear as to whether or not monitoring had to happen 15 questions.

16 during and up to a specific season or period of time. 16 (Deposition concluded at 1:20 P.M.)
17 Q. And did the August 401 require monitoring for 17 (Signature reserved.)
18 wetland hydrology before construction? 18
19 A. My recollection is that it required it over a 19
20 period of time. 20
21 Q. Why don't you take a look at -- 21
22 A. And I don't know when construction was 22

23 related to thatperiodof time. 23
24 Q. Why don't you take a look at Exhibit 2, 24

25 Page 6, Section G. Do you have the August one there? 25

Page 119 Page 121

1 A. I do. Exhibit 2. (Witness reviewing 1 CORRECTION & SIGNATURE PAGE
2 document.) 2

RE: ACC V. STATE OF WASHINGTON
3 Okay. I've read it. 3 PCHB NO. 01-160
4 Q. Okay. Now, the September one takes out DEPOSITION OF: THOMAS FITZSIMMONS,
5 before construction, doesn't it? 4 JANUARY 18, 2002
6 A. If I can look at the September one. 5 I, THOMAS FITZSIMMONS, have read the
7 Q. Sure. within transcript taken JANUARY 18, 2002, and the same
8 A. Do you know where that is? 6 is true andaccurate except for any changes and/or

corrections, if any, as follows:
9 Q. I think it's actually Page -- what page is 7

10 this one on? Page 6? It's on Page 7 probably in the PAGE LINE CORRECTION
11 September one. 1think the pagination changed a bit. 8
12 A. (Witness reviewing document.) 9
13 It does take the term "before construction" 10

11
14 out. I don't see this - it says, "The Port shall 12
15 conduct bimonthly hydrologic monitoring during the wet 13
16 season, November through May, before construction." 14
17 That's the August. And this one says, "The 15
18 Port shall immediately begin conducting twice-monthly 1617
19 hydrologic monitoring during the wet season, November 18
20 through May, and shall continue such monitoring for at 19
21 least three years aider completion." 20
22 Q. Why the change? Do you know? 21
23 A. I don't know why, other than our staff in - 22 Signed at

23 on the day ,2002.
24 I guess suggesting or accepting, recommending to this 24
25 change, believed that the monitoring was adequate and 25 THOMAS FITZSIMMONS
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Page !22

REPORTER'S x,

5
6

7 and place
8 witness(es)
9 that the sworn

10 stenographically
11 supervision, to
12 foregoing transcript
13 accurate record of all the s

14 proceedings given
15 stated in the transcript; that

16 to any party to the matter,
17 I have any financial
18 cause.
19

20 January 2002.
21
22 CARLA R.'
23 Notar

24
25
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4 from Tom Fitsslm,_onB dated September
26, 2000

5

EXHZBITJ IDENTIFICATION PAGE 92. Memo _O Gary Zeiler from Ray Hel_ 170

6 6 dated Hay 12, 2000

81. Joe Dear from Ray HelZwig 77

7 _, 2000, Subject: May 16 ? E-mail to Thomas Fitsslnu_ons Raymond 175

of Seattle (Pos)-re tJ rhlrd Hellwig dated May 17, 2001,
8 Runwa 8 )iscusslon Paper
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ii 83. E-mail to Ray1_ond Nellwlg %2 ii
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12 Meeting with Seattle-the 12 Fi_zsln_ dated Au I, 2001, Sub, act=

Thlrd Runway Seattle (by phone) about
13 13 _he 3rd-ru| & Tomts schedule

84. E-mail to Thomas from Raymond 95 on August 9

14 Hellwlg dated Me 5 2000, Sub_ecu: 14
SeeTa¢ 3rd 96. E-mall to _ellwig from Dlenne 1%1
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18 86. E-mall Nell_ig Lus_e_ 120 18 Incernet| al Airport LEd Runwey

dated 6, 2000, SU_ Propos&

19 from Big Pro_ects-the clal 19

98. News dated August 2001 195
20 20

87. il to Ray1_ond Hellwlg from 138 99, messages dated ;/2001 196
21 October 18, 2000, Sub_ec_: 21

I00. UO Andrea Grad from 209

22 8E E-mall no Rachel McCrea from Ann Kanny 22 October 13, 2001, Sub SeeTe¢
dated October 24, 2000, Subject: Third

23 Runway 401 Permit Negotiatlons 23 i01 E-mall _o Tom Fitzsi_ons from _nd "_8
Hellwlg dated August 16, 2001, Sub _t:
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October 26, 2000, SUb_eC_:
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s 6

1 102. E-mail _o Rayl_ond Hellwig _rom Curt

dated Auqust 2_, 1 SEATTLE, WASHINGTON; TUESDAY, JANUARY 8, 2002
2 y Permit A_peal

2 10:00 A.M.
3 Phone message to Ray from Joan Marchio¢

dated 8/28; handwritten notes 3 --oOo---
4

104 mail tO Thomas Fitzsimmons from 243 4
S lwig Gated September 24, 2OO1,

_date 5 KAY HELLWIG
6

105. E-ml to Kevin Fitzpatrick fl Ann Kenny 251 6 sworn as a witnessby the NotaryPublic,
:tober 23, 2OO1, Sub Processed

7 testified as follows:
8
9 8

1o 9 EXAMINATION

11 I0 BY MK. EGLICK:

12 ii Q. Will you state your full name for the record,

13 12 please.

14 13 A. Raymond Kenneth Hellwig.

is 14 Q. And your residential address?

16 15 A. Is 1137 Southwest 320th Place in Federal Way,

x_ 16 and that's 98023.

IB 17 Q. Have you ever had your deposition taken

19 IB before?

20 19 A. I have.

21 20 Q. How many times?

22 21 A. I believe it was two or three times.

23 22 Q. And in what circumstances?

23 A. It was related to some decisions that we made

24 on applications for water rights. The decisions were

25 made back in '95, I believe, and so the depositions

7 8

1 probably would have occurred in '96 or '97. 1 was taken?

2 Q. Were those depositions, the two or three 2 A. Not specifically.

3 depositions you referred to, in PCHB proceedings? 3 Q. You understand the procedure here. I ask

4 A. Yes. 4 questions. You answer unless your counsel instructs

5 Q. And what were the names of those proceedings? 5 you not to answer. The court reporter takes down the

6 A. I'm not recollecting all of them. We made 6 proceedings. Do you understand that?

7 dozens of decisions, and several of them were appealed. 7 A. Yes.

B Ones that come to mind, for instance, that went on to B Q. And you understand you're under oath?

9 further appeal was Postema and King County Black 9 A. Yes.

i0 Diamond. There were just numerous cases. I'm not i0 Q. And you understand that if you don't

ii recalling all the names. Ii understand a question you should let me know so that I

12 Q. There were numerous cases in which your 12 can make sure that the question is understandable

13 deposition was taken? 13 before you proceed to answer it?

14 A. I believe that it was under a circumstance 14 A. Yes, I do.

15 where the appellants formed together in a group, and so 15 Q. Did you engage in any preparation for this

16 the depositions were taken such that I believe they 16 deposition?

17 applied to several cases. 17 A. Could you explain more what you mean by

18 Q. Postema being one of the cases? 18 preparation?

19 A. One of the -- 19 Q. Did you do anything in the course of your

20 Q. King County Black Diamond being another? 20 business that you would not have done but for the fact

21 A. I believe so. 21 that you were going to be deposed?

22 Q. And you said two or three times for your 22 A. Yes.

23 deposition. 23 Q. What was that?24 A. I don't remember the exact number. 24 A. Well, a few weeks ago when I was informed

25 Q. Can you recall a third time your deposition 25 that a deposition would occur, I did go back through
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CaseCompress RAY HELLWIG, January 8, 200;
9 10

1 someofmy notestorefamiliarizemyselfwithsomeof 1

2 thekeyareasofconcernpertinenttothedecisionwe 2 A. Well,I'vehadconversationsinpassing

3 made. 3 whowerealsogoingtobe deposed,

4 Q. Andarethosenotesthatarekeptina file 4 woul characterizethoseconversations
5 inyouroffice? 5 prepaz on,buttherehavebeenother s

6 A. Yes. 6 about withecology andI've

7 Q. Andareallof thosenotesnotesthathave 7 hadconve] withmy

8 beenproducedtoAirportComunitiesCoalition? 8 Q. _ic employees had

9 A. Yes. 9 conversations aboutthe

i0 Q. Andaretheyinhandwrittenform? I0 A. Well,I', itionswithseveral

ii A. Somehandwritten.I believemostofwhatI ii employeesregarding thatweweregoingtobe

12 wouldhavelookedatthenweretypeddocuments;for 12 deposed,butnotina to necessarilypreparefor

13 example,briefingdocuments. 13 thedepositions, idualsthatI'vetalkedto

14 Q. Andwhowerethenotespreparedby? 14 aboutthedeposit AnnKenny.I traded

15 A. Mostof thosenoteswouldhavebeenprepared 15 voicemessages Gordon hadabrief

16 byme. 16 conversation Tom

17 Q. Iftheyweren'tpreparedby you,whowere 17 Let DanSwanson, oneor two

18 theypreparedby? 18 words perhapsjusta very with

19 A. Well,myfileswithmy notesalsoinclude 19 Kevin andofcoursemy _,Nancy

20 e-maildocumentsinitiatedbyotherecologyemployees 20 _hohelpsmemanagemy schedule, could

21 andperhapsexternalsources. 21 be but they'renotcomingtomind

22 Q. Inthecourseofpreparation,didyoureview 22 !. WhatdidyoutalkwithTomFitzsimons

23 anydocumentthathasnotbeenproducedtoACC? A. Ireviewedwithhimsomeof thekeyareas

24 A. No. oncernthatwe'vedealtwithoverthelastmany

_. ,=_unatallthatyoudidinpreparauCu_,_u_ just

11

2 issues. 2 Q. Whatdo youmeanby assigm_ents

3 Didanyofthoseeventsincludecontacts 3 A. Theecologystaffpersonassigned

4 the ofSeattle? 4 forcoordinatingwithprogram

5 A. eventsthatwediscussed? 5 fo of pullinginformationtogetherand

6 Q. 6 writ a reco_endationwithrespecttorea_

7 A. Not I recall. 7 assuri anda 401waterquality

8 Q. What contacts governor's 8 Q. Lusterwasremovedfromthe umenton

9 office? 9 the401 Sea-Tacproject,was inOctober

I0 A. Theremay tomeetings I0 2000?

ii thatwe'dhadatthe office.Thiswasa Ii A. I think wasthetime

12 fairlybriefconver of anoverview. 12 Q. Whatwas reasonthe talkedwithTom

13 Q. Wasther_ toTomLuster? 13 Fitzsimonsaboutii thelastfewweeks

14 A. I don' so. 14 youtalkedtoTomFit2

15 Q. talkedto an withthe 15 A. Itwouldhave lastfewweeks.

16 portabo_ concerning 16 Q. So inthelast s,you'retestifying

17 A. thinkingabouttheprevi( mention 17 thatyoutalkedwil andyou'resaying

18 about Luster,andI'mthinking 18 thatreassigmer TomLuster havecomeupinthe
19 cot nation,thebriefconversationI Tom. 19 conversation; zhatcorrect?

20 possible-- 20 A.

21 Q. YoumeanTomFitzsimmons? 21 Q. whatdoestheteasel{ TomLuster

22 A. TomFitzsimmons.It'spossible-- Idon't 22 have withyourconversationwithTs .tzsimons?

recallspecifically-- thatwehaddiscussionsabout 23 Well,asI mentioned,theconversat

assigraentsmadeforthe401coordinationfunctionand Itwasanoverviewof keyareasof a.

and
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Case Compress RAY HELLWIG, January8, 2r

13 14

1 1

2 _tdecisionwouldbe therolesandresponsibilit 2 trackofdayshere. So that'syesterday.

3 [ferentecologystaff,andtherewasa 3 Q. Md priorto that--

4 as itmentionedinresponsibilityfor 401 4 Alongwithseveralothermembersofsenior

5 function. 5 man team,soI thinkouronlydirect

6 O. Did talkwith_. aboutthe 6 tionin thatconversationwas,hi, you

7 reasonsthat angewasmde tober2000? 7 doing?

8 A. Wemay 8 Q. Isthisconversation

9 Q. Youmayhave? 9 describing TomLustercameup _rsationon a

I0 A. I don'trecall ically, i0 conferencecall other

II Q. Howlongagowe )nversationwith II A. No. I was rather,andI

12 _. Fitzsimons? 12 hada briefmeeting hisoffice.

13 A. A few o. 13 Q. _d whenwasthl

14 Q. Howofter youspeak directorof 14 A. I wouldhaveto itmy calendarforthe
15 --Hr. isdirectorof the 3artmentof 15 e::actdate.

16 Ecology,isr 16 Q. Do youhave here?
17 A. Th scorrect. 17 A. No,I do

18 Q. oftendoyouspeaktohim? 18 Q. Wasit or after is?

19 A routinely. 19 A.

20 Fairlyroutinelyishowoften? 20 Q. youhappentobe inthe

21 A. Noteveryday. It dependsonwhatis 21 office meeting?

22 intheregion,whatissuesareathand. 22 A I wasdownthereformorethan

23 Q. Letme askyouthis. TodayisJanuary8. 23 andI don'trememberwhattheother
Whenwasthelast Fitzsim_ons? I wouldhavetolookatmy calendar.

wasinvolvedina conferencecall,a witha

15 16

1 1

2 A. I askedforit. 2 ustrunningthrougha listofitemsor issues,

3 _d whatwasontheagendaforthemee 3 wa ustoneofthem.

4 theagendaforthemeetingwith to 4 MR.EGLICK:Let'sstopforaminute _se.

5 briefly verkeyareasofconcern to the 5 Discussionofftherecord.)

6 runway toclarifyformysel ownmemoryof 6 EGLICK:We tooka break

7 eventsin purposesofthi _osition. 7 wasa cellphone,andI think gottenthat

8 Q. So you fora meet thedirector 8 takencare _. Couldyouread thelast

9 sothatyoucould _emoryofthingsthat 9 question,

I0 youhadbeeninvolved regardtothethird I0 (The readbac requested.)

ii runwaydecision? II Q. (BY_. I'daskyouto

12 A. Inpart. 12 answerthatquestion,

13 Q. Wasanyone forthismeeting? 13 A. Ifwediscussed thenIwouldhave

14 A. No. 14 probablysummarized lectionofthesituation,

15 Q. Did anynotesat meeting? 15 andhemy ormay andnoddedhis

16 A. No. 16 head,andthen on nextitem.

17 Q. D: directortakeany the 17 Q. I'm to askthe reportertoread

18 meetin, 18 backthe again,andI'd toanswermy

19 don'trecallthathe did. I don 19 question

20 h_ 20 EGLICK:Ifyoucould backagain,

21 Q. Now,withregardto TomLuster,how 21 ple6

22 be abletoaugmentyourmemoryforyour (Thereporterreadbackas

depositionofhowTomLusterhappenedtobereplacec THEWITNESS:Onemoretime,please.

theSea-Tacproject? (Thereporterreadbackas requested.)
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Case Compress RAY HELLWlG January8, 20r

17 18
1 and 1

2 of events, then he mayor maynot be aE 2 Did you talk to TomFitzsimons about it
3 dl me ifthatwasconsistentwithwhathe 3 decisionwasmade?

4 rec 4 A.

5 Q. lld_. mitzsi_monstoyour have 5 Q. Do knowif anyoneelsetalked

6 any ntinthereplacementof _ 6 Vitzsimons havetowaituntil my

7 A. He haveknownaboutit, He 7 question.Do knowifanyoneel_ toTom

8 didnotmake That wasmadeby 8 Fitzsi_ons beforethe wasmade?

9 GordonWhite, manager Shorelinesand 9 A. Ihaveno talkingtoTom
i0 Environmental I0 Fitzsimonsaboutit isionwasmade.

II Q. Did_. anyinvolvementin Ii Q. So youdon't erway?

12 thedecisiontoreplace ustertoyourknowledge? 12 A. My understandin, circumatancesandthe

13 A. No,he didnot. 13 situationwouldbe the likedtoTom

14 Q. Andhowdo 14 Fitzsimmonsbefore decision made.

15 A. I'mnotawe him anyinvolvement. 15 Q. Whenyous you nobodyin

16 My understandinc decision madeby Gordon 16 ecology?

17 White, of the and 17 A. Nobod Nobodyat _ndnobody

18 environment program. 18 else.

19 Q. youknowthat? 19 Q. fromoraffiliatedwiththe

20 A. I workwithGordonandI 20 A.

21 21 Q. youheardco_laintsfromtheport

22 hd didyouhaveanyinvolvementwith 22 Tom performance?

23 toreplaceTomLuster? 23 I hadheardconcernexpressedbytheport
24 A. I talkedtoGordonaboutit. 24 TomLuster.

' 25

19
1

Q. Didyoucategorizethemascomplaints? 2 Q. Now,yousaidyoureviewedyournotesin

3 A. I'dcategorizethemas concerns. 3 Lrationforthisdeposition;isthat
4 I. Andwhat'sthedifferencebetweena con 4 I wentovernotesordocumentsthat

5 _laint? 5 beforethatyouhavecopiesof a weeks

6 A. saythata complaintwould step 6 back becameawarethatIwas be

7 beyondcq :n;thatyouthinkthere _roblemthat 7 deposed.

8 needsto Itwith. 8 Q. And talkedwithother aboutyour

9 Q. Soas isyouknew, didn'tthink 9 deposition;is correct?

i0 therewasa performance;is 10 A. I talked peopleabout
II thatcorrect? II thefactthatthese occur.

12 A. I thinkthe _someconcernswithTom's 12 Q. Well,the Fitzsimonswasn't

13 approachtothe ir applicationforthe 13 inpassing.

14 401. 14 A. AndTomFitz: isI thinkI already

15 Q. Butthose as as youknewwere 15 answered,wehada aboutsomeof thekey

16 notsoserious iobep hisapproach, 16 areasof concerns, to thedecision.

17 werethey? 17 Q. _d Tom :simons' isinLaceyor

18 A. No. :rhapspotential again, 18 Olympia;is right?

19 theywere thattheyhadwith _roach. 19 A. That correct.

20 Q. therewerenoproblemsthatthe 20 Q. officeiswhere?

21 idenl edwithhisapproach;isthat 21 A.

22 Theremayhavebeenproblem,butI 22 youdidn'tjustpassTom did

togo backandlookandseeif Ihavenotes 23

thattherewassomethingthatwouldbe 24 A. No. I wentdownthereto

2_ 25 day.
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2 andyourmemory,doyouhaveany ofhowTomLusterwasreplaced,isn'tthat

3 _llactiontodayofproblemsthattheport toldme youdidwithHr.Fitzsimmons?

4 Tol star'sapproachtothe401decision? _. I thinkit'spossiblethatwedid. I'
5 Iwouldn'tcallit I don't 5 thespecificsof theconversatic it's

6 recall ng inmy notes--andit --I didn't 6 very ifI wentoverthekeyareas :oncerns

7 spende timegoingover inpreparation 7 and it'spossiblethatwehad discussion

8 forthedepl ion. I looked briefingdocuments 8 aboutthe inassignmentfor coordination

9 thathadbeen for meetingsinthe 9 work.

I0 pastbecausethe_ keyareasofconcern, i0 Q. And Fitzsimmonl anyresponseto

ii andI don'trecall at anyofthosematerials ii that?

12 anyindicationspecif lyof theporthavinga 12 A. I don't

13 problemwithTomLu 13 Q. Howlongdid meetingwith
14 Thatdoes didn'thavea 14 Hr.Fitzsimmonslast'

15 problemwithTc Lsconveyedtomeby 15 A. Severalmin

16 theport the kingprocessrelated 16 Q. How_ny several?

17 totherun_ wouldbe --I _gorizeas 17 A. Anywhe I0to20

18 concerns. 18 Q. Did talkwithHr. mmonsaboutthe

19 Q. youthinkthere'sa between 19 governor 3egovernor'sstaff ficeinvolvement

20 conce andproblems;isthatcorrect? 20 inthe process?
21 Yes. 21 A thinktherewase brief the

22 Andyouthinkthere'sa difference 22 mac rswehadwiththegovernor'schief

23 andcomplaints;isthatcorrect? MicDinsmoreandSineMarieLindsey ,e

24 A. Yes. presentfromtheportand--

Q. with

23 24
1 scienceatCWUorwasthatit?

2 meeting the 2 A. CWUwasa Bachelor'sdegree,and,yes,my

3 mjor waspoliticalscience,othercoursesin economics

4 Q. Now,whoisthegovernor'schiefofstaff? 4 andhistory.

5 A. At thetimeitwasPaulIsaki. 5 Q. Now,youwereintheMarinesthen,weren't

6 Q. PaulI-s-a-k-i? 6 you?

7 A. I believethat'sit. 7 A. Yes,I was.

8 Q. Isaki? 8 Q. Whenwasthat?

9 A. Yes. 9 A. From1968into1970.

i0 Q. AndMicDinsmore,whoishe? I0 Q. SothatwaspriortogoingtoCWU?

ii A. He'sthee_:ecutivedirectorofthePortof ii A. AfterI gotoutof theMarineCorps,I worked

12 Seattle. 12 ate cementplantforabouta yearanda half. ThenI

13 Q. Andwho isGinaMarieLindsey? 13 startedschoolat ShorelineCommunityCollege,received

14 A. She'sthemnagerofSea-Teeairport. 14 an_ degreethere,transferredtoCentralWashington

15 Q. What'syoureducationalbackground, 15 University,andstartedworkingforthestate,I

16 Hr.Hellwig? 16 believe,in 1976.

17 A. I havea Bachelor'sdegreeinpolitical 17 Q. So '76afteryougotyourBA,thatwasyour

18 scienceanda Master'sdegreeinbusiness 18 firstjoboutwaswiththestate?

19 administration. 19 A. No. I worked--letme tryandremember

20 Q. Andwherearethosefromandwhendidyouget 20 here. I workedat a 7-Elevenstore.I workedat
21 them? 21 AuroraRents.A friendofmineownsthatbusiness.He

22 A. GraduatedfromCentralWashingtonUniversity 22 hasa --

23 in1975,andmy_A fromUniversityofPugetSoundwas 23 Q. So '76wasyourfirstjobwiththestate,

24 '82,Ibelieve. 24 though?

25 Q. Didyouhaveamajorotherthanpolitical 25 A. Yes.
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1 O. Andwherewasthat,whatdepartment? 1 A. Environmentalplannerposition.

2 A. ThatwaswithDepartmentofLicensing. 2 Q. Andwherewasthat?

3 Q. Andwhatwasyourpositionthere? 3 A. Thatwaswiththeadministrationprogramin

4 k. Mypositionthere,Iworkedwiththedriver 4 thefinancialservicesandbudgetoffice.

5 e::aminingdivision.Iwasan e:_aminerthereforabout 5 Q. Now,whenyousayadministrationprogramin

6 a yearanda half. ThenI waspromotedto a 6 financialservicesandbudgetoffice,whatdoesthat

7 supervisor,theninanotheryearpromotedto a higher 7 officedoorwhatdiditdo?

8 levelsupervisor.FromthatdivisionI movedintothe 8 A. Well,thebudgetofficeisresponsibleforin

9 driveri_rovementdivisionwhereI wasa hearings 9 coordinationwiththegovernor'sbudgetoffice

I0 e_:aminer, i0 developingthebudgetforDepartmentof Ecology,which

11 Q. Now,approximtelywhatyearwasthat? ii isthenfurtherscrutinizedby thebudgetofficeand

12 A. Hearingofficer,early'80s.Conducted 12 thelegislature.

13 hearingspursuantto theimpliedconsentstatutes, 13 Q. Soisthatwhatyouworkedon?

14 habitualtrafficoffenderlaw,andconductedindividual 14 A. Workedon budgetdoingcostestimteson

15 andgroupinterviewsforindividualswhohad 15 proposedlegislationandsupportedthewaterquality

16 accumulatedtoomanytrafficcitations. 16 program,soworkedcloselywiththewaterquality

17 Q. Thatwastheearly'80s,andthenwhatafter 17 program,itsmanagers,andlearningitsissues,its

18 that? 18 activities,andallthelawsandregulationsrelatedto

19 A. FromthereI wenttoworkforthebudgetand 19 themtoassistme inanalyzingproposedlegislation,

20 planningdivisionof DepartmentofLicensingandwasa 20 costingitout,andthenlatertoassistthemwith

21 managementanalystandplannerandthenbudgetanalyst, 21 budgetstatusreportsandbudgetdevelopmentwork.

22 andfromtherein 1988Imovedoverto theDepartment 22 Q. So thiswasallfocusedaroundbudgetand

23 ofEcology. 23 financialissues;isthatcorrect?

24 Q. Whatpositiondidyoutakewhenyoumovedto 24 A. Itwasfocusedaroundbudgetandwater

25 DOE? 25 qualityprogramworkloadissues,workloadplanningand

27
1 budgetissues. 1 sectionresponsibleforlegislativereview,planning,

2 Q. Soworkloadmeaningmanpower,personpower, 2 informationmanagement,personneln_tters,so I

3 howeveryouwanttoputit? 3 competedforthatjobandtookitoverin--boy,it

4 A. Helpingtheprogrambudget,forexample,for 4 was '91or '92.

5 itspermittingfunctions. 5 Q. Wasthisa jobthatworkedoutofLaceyor

6 Q. Whatdo youmeanbyhelpingtheprogram 6 thatworkedoutofBellevue?

7 budgetforitspermittingfunctions? 7 A. ItwasoutofLacey,andI wasa memberthen

8 A. Workingwithitsmanagerstodevelopplans 8 of thewaterqualityprogramprogrammanagementteam

9 andthenbudgetsfortheresourcesitwouldneedto 9 andworkedregularlywiththemanagersresponsiblefor

i0 i_lementa permittingprogram, i0 thepermittingprogramsandregionalmanagers.

II Q. So,inotherwords,figuringoutfinancially Ii Q. Now,howlongwereyouinthatpositionasa

12 whatitwouldtake;isthatcorrect? 12 sectionmanagerinthewaterqualityprogram

13 A. Figuringoutstaffanddollarresources, 13 responsibleforlegislativereviewplanninginformation

14 dollarsforequipmentandalltheotherresources 14 managementandpersonnel?

15 neededfora partoftheprogram,fortheprogramand 15 A. Thatwouldhavebeenprobablyonlyabouta

16 itsvariousparts. 16 yearanda halfor twoyears.

17 Q. Now,howlongwereyouinthisadministration 17 Q. Thenwhatjobdidyoumoveto,ifany,after

18 programfinancialservicesandbudgetoffice? 18 that?

19 A. I wastherefora coupleyears.ThenImoved 19 A. Doyoumindifwetakea break?

20 overto Departmentof Fisheriesbeforeitwascombined 20 Q. Notat all.

21 withDepartmentofGame,whichit'snowFishand 21 MS.MARCHIORO:Youhavetoanswerthat

22 Wildlife,andI wasthebudgetofficertherefora 22 questionfirst.

23 littlelessthana year,andthenanopeningcameup 23 THEWITNESS:I'dliketotakea breakand

24 withthewaterqualityprogrambackatDepartmentof 24 answerthequestion.

25 Ecologyfora sectionmanagerpositionforits-- the 25 MR.EGLICE:Hecantakea breakandanswer
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1 whenhe getsback. I butfortwoor threeyearssectionmanagerfor

2 _. MARCHIORO:I justwanttomakesureit 2 shorelinesandwaterresources.Thentherewasyet

3 wasokay. 3 anotherreorganization.

4 (Recesstaken.) 4 Thewaterresourcesprogramwassplitoff
5 (Thereporterreadbackasrequested.) 5 fromtheshorelinesprogram,andthensomeof the

6 A. Well,I wentfromthesectionmanagerofthe 6 functionsoftheshorelinesprogramandwhatwas

7 --sectionmanagerwiththewaterqualityprogramto 7 referredtoas centralprogramsat headquarterswere

8 sectionmanagerfortheshorelinesprogramatthe 8 mergedtogetherandregionalized,andthat'sthetime

9 northwestregionalofficeinBellevueandmanagedthe 9 whenthe--so[ hada choicetogo withthewater

i0 shorelinessectionthereforabouta yearanda half. i0 resourcesprogramthatwaspeeledawayfromthe

ii Q. (BYHR.EGLICK)Andthatwouldbringyouto ii shorelinesandthenwhatbecametheshorelinesand

12 aboutwhatyear? 12 environmentalassistanceprogram.

13 A. I wentupthere,I believeitwas,in '94. 13 I wentwithshorelinesandenvironmental

14 A/tara yearto a yearanda half,theprogrammerged 14 assistance.Theprogramshorelineswasmergedwith

15 withwaterresourcesprogram,so itbecamethe 15 someofthefunctionsthathadbeencarriedoutat

16 shorelinesandwaterresourcesprogram,soI became 16 headquarters,oneof thembeingthe401coordination

17 sectionmanagerof--whenitwasshorelines,the 17 work. Thatfunctionwasregionalizedat thattime. I

18 sectionwasi0or12people,I believe,andwhenwe 18 don'thavethee::actdateforyou.

19 mergedwithwaterresources,thenI wasmanagerofa 19 Q. Whatyearwasthat?

20 sectionthenofaboutfrom25up to27peopleatone 20 A. I don'tremember.

21 point. 21 Q. Appro::imately?

22 Q. _d thatjobwasthroughwhen? 22 A. Letme gobackintimehere. '97-'98time

23 A. Thatjobwasthrough-- someofthedates 23 frame.

24 couldbewronghere,thetimeframes,andI didn't 24 Q. Wasyourne::tjobthenas northwestregional

25 bringmy resume,whichoutlinesita littlebitbetter, 25 directorofDepartmentof £cology?

31 32
1 A. That'scorrect. 1 whatit'scalled?

2 Q. Whendidyouassumethatposition? 2 A. I believe.

3 A. ThatwouldhavebeenJuneof '99. 3 Q. Sowhatcourseworkhaveyoudoneinthe

4 Q. Haveyouevertakenanycoursesatthe 4 environmentalareasincegettingyourHA?

5 universitylevelinhydrology? 5 A. Well,there'sbeensometrainingputonby

6 A. Theclosestwouldbea geologycourseand 6 theshorelinesandenvironmentalassistanceprogram

7 maybepartsofa physicscourse. 7 technicale::pertsonwetlanddelineation.
8 Q. So isthata no? 8 Q. Let'stalkaboutthatfora minute.You've

9 A. No coursethatwascalledhydrogeology. 9 beentoa trainingonwetlanddelineation?

I0 Q. Or hydrology? I0 A. Well,wehad--I'mtryingto remember.The

ii A. Hydrology,no. ii programputsontrainingcourses.

12 Q. Neitherone? 12 Q. Right.Butmy questionishaveyoubeentoa

13 A. No. 13 trainingonwetlanddelineation?

14 Q. Whataboutto::icology? 14 A. Yes.

15 A. Nope. 15 Q. When?

16 Q. Salmonecology? 16 A. Thatwouldbe a fewyearsago.

17 A. No. 17 Q. Howlongdidthetraininglast?

18 Q. Areyoua memberoftheprofessional 18 A. Lessthana day.

19 associationforwetlandscientists?Doyouknowwhat 19 Q. Whatotherenvironmentalsubstantivetopics

20 that'scalled? 20 haveyousuccessfullycompleteda trainingcourseon?

21 A. SureI do. IhavepeoplethatI'vehiredand 21 A. I don'tremember.Nonecometomind.

22 whoworkforme thatbelongto thatorganization. 22 Q. Whenyoufirstgotinvolvedwiththeairport

23 Q. Areyoua memberof it? 23 401,whatyearwasit?24 A. No. 24 A. '98. Iwasawareof airport-relatedissues

25 Q. TheSocietyofWetlandScientists,isthat 25 in '97,butmy involvement--formalinvolvementwas
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1 '98. 1 andissuesandattemptto resolvethemforpurposesof

2 Q. Andwhatpositiondidyouholdatthe 2 thedecision-makingprocess.I wouldin thatrolebea

3 Departmentof Ecologyatthetime? 3 contactforexternalpartiestoo,includingtheport,

4 A. Section of theshorelinesand 4 andwould --
manager organize helporganizemeetingsandtrac

5 environmentalassistanceprogram. 5 progress.

6 Q. Sothiswasbeforeyoubecameregional 6 Q. Now,haveyoueversigneda 401certification

7 director? 7 fortheairport?

8 A. That'scorrect. 8 A. Notfortheairport.

9 Q. Andinwhatcapacitydidyoubecomeinvolved 9 Q. Now,therehavebeena fewfortheairport,

I0 withtheairportapplication?We'retalkingaboutthe i0 haven'tthere?Justinthisthirdrunwaybusiness

Ii thirdrunwayapplication,right? II alone,haven'ttherebeenthreeat least?

12 A. Uh-huh. 12 A. Thelast401wassignedbyGordonWhite.

13 Q. Wasthata yes? 13 Q. You'retalkingabouttheSept_er one?

14 A. Yes. 14 A. Right.

15 Q. I'msorry.It'snotthatImindanuh-huh. 15 Q. Bytheway,whydon'twe getthatoutofthe

16 Theproblemis thecourtreporterdoesn'tknowwhatto 16 waynow.

17 writedown. 17 MR.EGLICK:Didyoufolksbringyour

18 A. I understand. 18 E::hibits1 and2 withyou?

19 Q. Whatcapacitydidyoubecomeinvolvedwith 19 HR.R£AVIS:No. Sorry.

20 theairportapplicationin1998?Whatwasyourrole? 20 MR.EGLICE:That'slikea bible.Youdidn't

21 A. _nagementlead. 21 bringit? I cansellyousomee:_tracopies.

22 Q. Whatdoesthatmean? 22 _. MARCHIO_O:We canshareandI'llgive

23 A. ItmeansI hadresponsibilityforpulling 23 themback.

24 togetherthetechnicale::pertsfromthevarious 24 MR. EGLICK:Checkitandmakesureit'sthe

25 programstoworktogetherto discussareasofconcerns 25 rightone. I thinkthisoneI'mgivingyounowisthe

as1 Augusti0,whichI thinkissupposedtobeExhibiti. 1 the401fortherunwayandassociatedprojects,itw_

2 _ I right?No. AugustI0 isExhibit2. Does 2 decidedthatgiventheinvolvementofmultipleprograms

3 everyoneagreeonthat? Anyonedisagree? 3 andheadquartersaswellas regionalstaffandgiven

4 MR.P_AV!S:I don'tdisagree.I willtake 4 thesignificanceof thedecisioninsomuchasitwas--

5 yourwordforit. 5 it isamajorprojectproposal,a co_licatedand

6 MR.EGLICK:WhatI'mhandingoutnowisthe 6 comple}:one,thatitwouldbe appropriateforthe

7 September21,whichIbelieveisE::hibiti. 7 programmanageroftheshorelinesandenvironmental

8 Q. (BYMR.EGLICK)Now,youmightwantto just 8 assistanceprogramto signthe401. That'sonepoint.

9 checkthosequickly,Hr.Hellwig,andmakesurewe're 9 Thesecondpointwithrespecttomy role,

i0 alltalkingaboutthesamething.My understandingis i0 afterbecominga regionaldirector,regionaldirectors

II thatwhatI'vetoldyouisExhibit2,theAugusti0 Ii --it isnottheroleofregionaldirectorstypically

12 certification,isoneofthetwothatwasissued,you 12 tosignpermitorcertificationdocuments.Itisthe

13 know,thathavebeenraisedinthiscase.Doesthat 13 roleof theprogrammanageror thesectionheadsin the

14 workforyou? 14 regionsto signpermitsorcertificationdocuments.

15 A. Yes. 15 Q. Saythat--

16 Q. Now,bothof theseweresigned,weren'tthey 16 MR.EGLICK:Couldyoureadbackthelast

17 -- andIguessI bettercheck,butthatwasmy 17 sentence,please?

18 impressiontheyweresignedby GordonWhite.Isthat 18 (Thereporterreadbackas requested.)

19 correct? 19 Q. (BYMR.EGLICK)I thinkyousaidit'sthe

20 A. That'scorrect. 20 roleof theprogrammanagersorsectionheadsinthe

21 Q. Sohowcomeyougettodoalltheworkand 21 regionsto signcertificationdocuments?

22 thenhe signs? 22 A. Yes.

23 A. Inmy roleas sectionmanagerforshorelines 23 Q. So inthiscase,whowouldtheprogram24 andenvironmentalassistanceprogram,Iwouldsign-- 24 managerbewhowouldhavenormallysignedtheSea-.

25 didsign401sforvariousprojects,andwhenitcameto 25 401certifications?
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1 A. TheprogrammnagerisGordon_ite. 1 otherreasons.I expectthereare,butI don't

2 Q. _d heas theprogrammanagerisbasedat 2 rememberthem.

3 headquarters;is thatcorrect? 3 (_. Stockjoinedtheproceedings.)

4 A. That'scorrezt. 4 Q. Whomadethedecisionas towhowouldsign?
5 Q. _d thenthesectionheadintheregion,who 5 A. I believethatGordon_ite madethat

6 wouldthatbe? 6 decision.

7 A. There'sfourregions,andinthenorthwest 7 Q. Sothatwasa decisionthathe couldmake

8 region,thesectionhead--I wasthesectionheadup 8 authoritywise?

9 until'99andhadbeensigning401certificationsfor 9 A. Yes.

I0 otherprojectsup tothatpoint,andfollowingme into i0 Q. GordonWhiteisbase4-- I thinkwe already

Ii thatpositionisJeannieSu_erhays.She'sthecurrent ii saidthis.I wanttobesure. He'sbasedinOly_Dia?

12 sectionmanagerforshorelinesandenvironmental 12 A. Actually,Lacey.Ourofficebuildingisin

13 assistanceprogram.Shere_rts,asI didwhenI was 13 Lacey.

14 inthatposition,toGordon_ite, whoistheprogram 14 Q. Tellme if I'mwrongaboutthis,butinall

15 manager. 15 thesefacilitatedmeetingsandallthisthattook

16 Q. Butbecauseofthesignificanceof this 16 place,whichwe'regoingto talkaboutlater,did

17 project,thesignatureauthoritywasgiventoGordon 17 GordonWhitecometoanyof thosemeetingsthatyou

18 White;isthatcorrect? 18 recall?

19 A. I thinkI saidthatbecauseof the 19 a. I don'trecallthathedid,no. I don't

20 involvementofmultipleprograms,thecomplexity-- 20 believehe did.

21 thatitwasamajorprojectproposal,a co_licatedand L_I _'n' .,r.T_+',_u-"__=_u+....._ _+_......... ---,_-_=,._=]_""_

22 comple:;one,andl thinkinparttoobecauseofthe 22 _ want_ sur_ve

23 transitionfromme intomynewjob,althoughI'mnot 23 _a_daway fromit.

24 recollectingspecifically,itwasdecidedthatthe 24 Whenyouwer_t prepari_'_m_ .
25 programmanagerwouldsignthis401. Therecouldbe 25 deDo_'____]:''_'"_ y_ taI1_@,_

39 40

2 _osition or anything related to it. What'sthe director aboutyour deposition?
3 tothat? A. I believethebriefconversationI hadwil

4 No. directorhappenedbeforethemeetingat

5 saidthatyouhadtalkedand me 5 office.

6 a list eopleyouhadtalkedwith. DI haveany 6 Q. themeetingattheBellevueo e you're

7 contact thanconversationin _tionforyour 7 referrin thetrainingsessionthat n_rchioro

8 deposition; example,ane-mail? 8 held?

9 A. No. 9 A. The thetraining thatwe

10 Q. Didyou the -- I0 hadwithour

Ii A. Well, weree-mails,of Ii Q. Didan _therthan of Ecology

12 course,logistical referredto the 12 personnelattend

13 depositions,ofcourse Irpurposesofscheduling, 13 A. No.

14 settingthemup. 14 Q. You'reaware, not,_. Hellwig,that

15 Q. Didyouatl ofEcology 15 theboardhasissued the401certificationin

16 training whichwasheldto 16 thiscase?

17 preparepeopl_ this 17 A. Yes.

18 A. Yes. 18 Q. When become that?

19 Q. Okay. Thateli mind? 19 A. I rememberthe butitwould

20 A. forgottenthatJoanhac outto the 20 havebeen soonasourattorneys outand
21 -- hadcomeouttothe andmetwith 21 notifif

22 fo whowerescheduledfordepositions. 22 areyouawarethattheboard issueda

23 Q. Addwhenwasthat? _isummaryjudgmentontheappeal case

24 A. ThatwasbeforeChrist,s aswell. I MPDSpermitmajormodification?

the
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1

2 Q. What'syourunderstanding? 2 (Thereporterreadbackas requested.)

3 My understandingis thatecologyprevailed 3 A. I confusedthatdocumentwith

4 thre( fourof theissuesthatwereunderdeba 4 earlier il-related but diddocument, I throu

5 Q. what'syourunderstandingofwhat 5 thestay _nt.I don'trememberthe time.

6 happened _eissueor issuesthat not 6 Q. (BY Whatearliera document

7 prevailon? 7 didyouconfuse r reviewofthe decision
8 A. I vea clear 8 with?

9 Q. Haveyou thedec -- 9 A. Idon't

i0 A. No. i0 Q. Wereyouaware filedthatthe

II Q. --onthe ii portwasgoingtoappeal staydecision?

12 A. No. 12 A. I wasawareitwe: considered.

13 Q. Haveyou board'sdecisiononthe 13 Q. Andhowwere that?

14 stayofthe401cart 14 A. I believeI throughour

15 A. I looked it. 15 attorneys.

16 Q. And youdo 16 Q. Youmean yousayour brneys,you

17 A. I do] thee::actdate itwould 17 meantheattor fortheport? _k

18 havebeen afterthedocument deliveredto 18 A. When ourattorneys,I meanth_k

19 theBel office. 19 assistant_ DrneygeneralsthatsupportDepa_nt of

20 or afterChristmas? 20 Ecology.

21 ThatwasbeforeChristmas.Wait. I be 21 Q. wouldtheassistantattorneygeneralf_
22 --I couldbeconfusingdocuments 22 the of Ecologyknowwhattheportwasgoin_

23 documentandthe--wouldyourepeatthe 23 tc \
question? A. I don'tknow.

43
I 1
2 O. We11,thisisalleventsthathaveoccurred 2 RobinKordikandElizabethLeavitt.

3 pastmonth;isthatcorrect? 3 Now,whoisRobinKordik?

4 correct. 4 RobinKordikworksfortheport,is a

5 Q. havenorecollection? 5 with agreementthatisbeing

6 A. I rtreme_erspecifically. 6 between logyandtheportthatwould resources

7 Q. Did evertalktoanyon_ ecologyabout 7 available to assistinover con_pliance

8 theport ppealingthe staydecision? 8 withthe andconditionsof certification

9 A. I don't 9 fortherunwa_ associated

i0 Q. Can'trecall i0 Q. What's pos n withtheportif

Ii A. I don'tremembc instanceof doing ii youknow?
12 that. 12 A. I don'tknow

13 Q. Didyouev oneaffiliatedinany 13 Q. Doyouknow areaof responsibility

14 waywiththePor Seattle thepossibilitythat 14 is?

15 itwould _ePCHBstay 15 A. Well,thear includes

16 A. I d rememberthat,no. 16 supportrelating andthatproject.

17 Q. 'tremembereitherway don't 17 Q. Whenwa convers_ wasitone

18 ing that? 18 conversation Ms.Kordik?

19 A [don'treme_erhaving--no,I 19 A. No. hada few withher

20 Haveyouhadanymeetingswith 20 about agreementthat attempting

21 withtheportsinceDecember15, 21 to betweenouragencies.

22 A. No. Andthisisa fewconversations

23 Q. Haveyouhadanycontactwithpersons 15,2001;isthatcorrect?

24 affiliatedwiththeportsinceDecember15,2001? A. Thecony

2 of thembeforethatdate,someof
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1 aft, earlyDecember,la i

November,earlyDecember. 2 itiated?

3 Q. Now,youalsomentionedthatyou'd 3 A. Mybestrecollectionisthatitinvolved

4 rsationswithElizabethLeavitt 15, 4 tc Lngbaseontheinterlocalagreement,th( atus
5 thatcorrect? 5 of

6 A. lievethatIhave. 6 Q. lyothertopicsdiscussedin

7 Q. thLeavittis personsittingright 7 conver )n?

8 hereinthe _ 8 A. mayhavebeenreferenc_ the

9 A. That's 9 conversatiorsubmittalsdueto fromtheport

I0 Q. Andwhat'sh_ ,sition? I0 pursuanttothe
ii A. She's_na, hePortof Seattleor ii Q. _mdwhat thereferenceto

12 directorof the tleaviationenvironmental 12 thosesubmittals?

13 division.Th_ ;notan title. 13 A. I believethat wasa referencetothe

14 Q. And hasbeen _stance--well, 14 timingor thestatusof ubmittalof anupdatedlow

15 let's aminute.How onversationshave 15 flowtechnicalanaly_ t.

16 youhad December15,2001, Elizabeth 16 Q. Andwhatwa regardtothe

17 Leavi 17 timingor status documen

18 I don'treme_nberthee}:act 18 A. Not {oLdthetiming atus.

19 Lessthanfive? 19 Q. What saidaboutthetiming statusof
20 A. Yes. 20 that

21 Q. Andwho'sinitiatedthem? 21 A. 'treme_erthespecific ion.

22 A. I believethat--I'mnot g 22 Q asanyreferencemadetothePCHB

initiatedeachconversation,butmy best 23 or(

isthatImy haveinitiatedatleastoneof them 24 A. I don'treme_berthat.
25

47 48

2 A. I don'trecallthattherewasa referenceto 2 (Thereporterreadbackasrequested.)

3 stay. 3 _. (BYMR.EGLICK)Couldyouanswerthat

4 yousaytheotherconversationssil 4 qu( please?

5 2001,withtheporthavebeeni'. by 5 understandingisthatwe fileda

6 didyousi s.Leavitt? 6 -- attorneysonbehalfoftheag{

7 A. I do remembera specificcont_ butI 7 fileda I'mnotfamiliar substance

8 seemto onmy voicemail Ms.Leavitt 8 of that t. I haven'tseenit don'tknowthe

9 returnedfromva onshelefta _gejustchecking 9 detailsof it.

i0 inwantingtotouc_ sewithme s. I0 Q. Whatdo knowabout

Ii Q. Anddidyou _ ii A. We'resu appealof the

12 A. Yes. 12 stay. I don'tknow aroundwhatsupport

13 Q. Andwhatdidyou as? 13 constitutes.

14 A. Ibelievethat nversationsdealt 14 Q. Whenwasthe tosupportthe

15 withessentiallythe interlocal 15 port'sappealofthe

16 agreementand :u submit 16 A. Voicemessi were betweenmyself

17 Q. Whenyou statusof does 17 andtheassistan ,ffice,myselfand

18 statusinclude substanceof the .sinany 18 thedirector my guesswouldbe wereother

19 way? 19 messages ed,butI don'thave reofthe_.

20 A. 20 Q. wasthesubstanceof thevoi es

21 Q. actionstoyourknowledgehasecolo( 21 that reawareof? Takethemoneata andgo

22 tak_ responseto thePCHBstayorder? 22 thz them.

Ihavea statusorvoicemessagefromour Thesubstancedealtwithwhetheror not

Let. shouldsupporttheport'sstayof thedeci:

MR.EGLICE:Couldyoureadbackthe
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2 takeandthelevelof--theideathatthelevelof 2 mehow itevolved.Giveme datesandtl

3 Ifortassociatedwiththatsupportcouldbevariabl 3 _le'snames.

_. Now,yousay wasone message rememberspecificdatesand
4 there voice 4 A. don't

5 e::< betweenyourselfandtheassistant 5 butthe -- itwouldbe thenamesoJ r

6 isthatcorrect? 6 attorneys, YoungandJoanMarchior the

7 A. remayhavebeenmorethanone don't 7 messages,I ieveonefromTom wouldhavegone

8 8 to Tom andI,andI respondingback

9 Q. And [ewasoneormore es 9 to TomYoungand Tom --

10 e::changed youandthedir, onthistopic? I0 Q. Whenwas
ii A. I don't evethat --wait. I ii A. In a voiceme_

12 believetherewere backandforth. 12 Q. Butwhenwas

13 I believethe tooneofmy 13 A. A fewdaysbac_

14 messages.Thegistof :aswastocoordinate 14 Q. A fewdays youmean?

15 onthetypeof orlaw thatwewouldbe 15 A. Yes.

16 connectingto the 9fthestay. 16 Q. Sotoday 8, a fewdays

17 Q. Now,is then,thatecology 17 back?

18 hasalreadyma decisionto thePCHB's-- 18 A. I don_ :eme_nbertheat:act I'veworked

19 excuseme supporttheport's ofthePCHB 19 severalda :raightnow,andit's Llymixedup

20 staydeci _ 20 inmy min

21 A. my understandingthatwe've 21 Q. itJanuaryi?

22 do youknowwhenthatdecision 22 A.

23 Well,thedecisionleadingup tothe 23 WasitJanuary2?

24 overaperiodofseveraldaysas I 24 Hayhavebeen.
2 25

%

i lestionI j

2 Q. Couldithavebeenas lateasyesterday? 2 don'twe readbackthequestionandsee

3 Itwasbeforeyesterday. 3 act.

4 wasMonday;is thatright? 4 (Thereporterreadback
5 A. wouldhavebeenlastweek. 5 MS.MARCHIORO:I'm I_sunderstood

6 Q. ;tweek,Thursdayor last 6 the '.on.

7 week? 7 EGLICK: youreadbacktheanswer,

8 A. Possibl 8 please?

9 Q. Which lethe3rd 4th,isthat _ (The readbackas requested.)

i0 correct,ofJanuar I0 M_. I misunderstoodyour

ii A. I thinkso, Ii question.

12 Q. Sowe knowit's iweenJanuary2 andJanuary 12 Q. (BY Toyourknowledge,wasthere

13 4;isthatcorrect? 13 a request the anywaythatDOEjoinand

14 A. That'smy 14 support in itsappealofthePCHB

15 Q. Now,were the onthis 15 stay?

16 conductedby mailandtel_ e? 16 A. o. NotthatI'm

17 A. Voic_ yes. 17 Q saidyouwereaware whatyou're

18 Q. An ordocumenter iae_nployed? 18 anattorney/client refromTom

19 A. mayhavebeen--I _rewas 19 Didthatmessageincludeany rmtion

20 oneat nay/clientprivilegemessagefrom Young .nedfromtheport?

21 A. My bestrecollectionisitwas

22 _. F_ERCHIORO:I'mgoingto objectto idicationof legalactionsoccurring.

23 you'reaskingaboutthesubstanceofthat Q. And yourreferenceto a messagecame

24 getting-- responsetomy questionas towhethertherewere
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l

2 _orttheport'sappealof thePCHBstaydecisio: Q. Supportingthestay?

3 You thisonedocument.Arethereany My understandingisthere's--wehadmore

4 electronicmedia,oranythingof sort? 4 alternativein frontofuswithrespect

5 A. thatI'mrecalling. 5 we [ninor supporttheport'sappeal

6 Q. sendanymessages than 6 stay,and wasnotinvolvedwithreal

7 by telephone oicemailormakean ations 7 conversations ourattorneysorMr.Fi' ;i_onson

8 otherthanby or voicema 8 whatformthat shouldtake.

9 A. No. 9 MR.EGLICK: I canask

i0 Q. Haveyou thatyousay I0 this.He'stestifying s beenfiled.

Ii hasbeenfiled II Now,I cantestifyforthe thatif

12 A. No. 12 something'sbeenfiled,weha receivedit. Do you

13 Q. Haveyouseen 13 havea copywithyoutoday, zhioro,thatwe
14 A. No. 14 mightreferto?

15 Q. Doyou o madethe :isionforecology 15 MS.MARCHIORO:

16 to supportthe appealof ay? 16 MR.EGLICK: youmaybeh oneover

17 A. I'm oftheconverse)nsorthe 17 thelunchbreakf by yourofficeso Ltwe could

18 messages, tradedbackandforth myself 18 askHr.Hellwi_ questionsaboutit?

19 andthe 'sanda coupleofmessa_ recall 19 MS. Possibly.

20 sendin( copyingthedirectoron,TomFit_ 20 Maybeyoucouldcheckin e

21 and I gotbackfromhim,andas 21 nextbz letus knowbeforethelunch

22 fir decision,I'mnotawareofa final 22 thinkwemaywanttoaskhimsomequas'

23 I am awarethatMr.Fitzsim_onsandI were 23 ofcourse,we won'tknowthat. If it'sbeen

24 reementon supportingtheappealofthestay,but 24 I assumethatyouwouldagreewe're
that 25

55

weren't Q. Is

entitledtohaveit. actioninresponseto thestay?

3 MR.EGLICK:Do youagreewe'reentitledtc A. NotthatI'mawareof.

4 itwhenit'sfiled? I. Hasecologyconsideredtakingany

5 MS.MARCHIORO:I didn'tsayyouweren 5 in connectionwithorinanyway to

6 enl haveit. It'sinthemail. 6 the

7 Doyouknowwhenit mailed? 7 A. thatI'mawareof.

8 MS. HIC.RO:Yesterdayafter 8 Q. :ologyconsideredno with

9 MR. Inotherwords wasfiled 9 implementetif the401in to thestay?

I0 withthecourtor itmailedto court? I0 A. I needofhavingsome

ii MS. to thecourt. II conversations

12 MR.EGLICK: _edto usfrom 12 Q. Didn'tyou iime a fewminutesago

13 Olympia? 13 thatyouwerehavinc ,ersationswiththeport

14 MS.MARCHIORO:Y_ ifyoudon'thaveitin 14 concerningvariou_ thatreallyare

15 yourmail,I'llbehz nyofficea call. 15 implementation of the401

16 MR.EGLICK: willgocheck, 16 certificationen'tyou?

17 butas faras I don'thay 17 A. I to thatwehadabout

18 (Mr.Stoc theroom.) 18 theinter 11agreement,yes.

19 Q. (BYMR. Isecology other 19 Q. thatispartof of the401

20 action,then theportcourt_ _at 20 condi ns,isn'tit?

21 you'retel me,Mr.Hellwig,isthatecolo( 21 Yes.

22 going >inintheportappealofthestay,so Andis ecologycontinuingtomove on

23 know that,butisecologytakinganyother implementationdespitethestay?

24 nse tothestaythatyou'reawareof? A. Ecologyis ina positionwhereI thinkwe
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1

2 MR.EGLICK:Couldyoureadbackthe 2 Whendidthestaydecisioncomeout,

3 please? 3 _.4 (Thereporterreadbackas requested.) 4 A. recallthee:cactdate.

5 (BY_. EGLICK)Couldyouanswerthat 5 Q. ismidDecember;isthatcorrec
6 llease? 6 A. If 'sthedate.

7 A. notcleartomethatanywc 7 Q. It's 8. Canwe a! onthat?

8 doingnow _tedtothe401wouldbe 8 A. Yes,we

9 implementatiprnot. Inthelast orthreedays 9 O. So hasa igbeen whereecology

i0 or inthelast k,Ihavedone workon the 10 willdecidewhether proceedwith

ii interlooala andI'm awareof anyother Ii implementationof the of thestay?

12 workthatstaffmic :elatedtothe401. 12 A. No.

13 Q. Hasecology :isionnottoproceed 13 Q. Youwouldknow t,wouldn'tyou,if

14 withimplementationof stayinresponsetothePC 14 suchameetinghadbee]

15 --withimplementatioz 401inresponsetothe 15 A. Mostlikely.

16 PCHBdecision? 16 Q. Infact, be th( mostlikely

17 A. Pleaseas again. 17 toscheduleit, dn'tyou?

18 Q. I'lla_ ecologymade 18 A. Mostli yes.

19 a decisionn proceedwith iationofthe 19 Q. And youortoyour in

20 401inres ;etothePCHBstay 20 ecology theportthat the401

21 A. not_de a specific )neway 21 willnot in lightof thestay?

22 orar 22 A. m notawareof that.

23 Sois thereanyimpedimentthatyou 23 ecologybeenconsideringatanytime

24 proceedingwithimplementationofthe 24 issuanceof the-- what'sthedateonthe
25, 25

59
1

2 A. September21. 2 specificchangesthatarebeingconsidered

3 Hasecologybeenconsideringsince 3

4 21 timeto yourknowledgeamendmentsto 4 willthe-- howdoyouknow

5 By amendmentsImeanchanges 5 port )esubmittingadditional

6 clarifications,whatever is 6 A. iderstandingwithout the

7 placedona 7 documentor kingto staffinthe coupleofdays

8 A. Not m awareof. 8 isthatthe wouldbe,Ibeli_ submitted

9 Q. Havether_ ._nanydiscus aboutchanges 9 additional al partof thisis

I0 tothe401inlight grantinga i0 comingbacktome submittedadditional

Ii stay? ii technicalinforma! lowflowthatecology

12 A. I believethatwe tohavemore 12 willhaveitsconsult atKingCou,tyreview

13 conversationaboutthat theagency. 13 pursuanttoa contract withthecounty.

14 _. EGLICE:Cc backthe 14 Q. _d whenwas itionalinformation

15 question,please? 15 submitted?

16 (Therepo: readback _ested.) 16 A. Idon'tha exact ._.

17 Q. (BYMR. Couldyou answerthat 17 Q. Wasit i:

18 question? 18 A. I don't low.

19 A. I'_ awareof anychanges 19 Q. Is anysuggestionin Lythat

20 tothe4 lightof thatstaydecision. 20 you're of thattheportwill tsproposal

21 Q. youawareof anychangesbeing 21 as a re._ of thissubmissionofaddi

22 to in lightofanythingelse? 22

23 Theportwillbe submittingadditional 23 NotthatI'mawareof.
24 toecologypursuanttothe401,andecoloc 24 _mysuggestionfora changeinthe--
25 25
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1

2 itionalinformationof a changeinthe401 2 the Corpsof EngineersconcerningthePCHBstay?
3 c( Eication? 3 A.

4 dependingonhowthelegalproce 4 Q. knowwhetheranyoneelsein

5 sorts [fout,I wouldsupposeit'sfair that 5 has?

6 there's _sibility,yes. 6 A. No.

7 Q. basedonhowthe )totems 7 Q. Didn'ty onetimeaskoneof cstaff

8 sortsitout, legalprocessml( happenat 8 personstodef %atwouldbe the onthe

9 leasttomorrow, otherpossi ,? 9 corps404decision-_ processif were

i0 A. I'mnot thequestion I0 grantedbythePCHB?

Ii anymore. II A. I believeI mayh_ question,but

12 Q. Ecologydoesn't towaitforthelegal 12 I'mnotrememberingwhoI ifitwasanattorney

13 processtosortitself it,totrytomakea 13 ora staff.

14 changeinthe4017 14 Q. Whywouldyouas

15 A. It'snotc nowtheway--how 15 A. Tryingtounde fall

16 thependingetah the Dealsaffectwhat 16 decision-mking forecolo _ndthecorpsand

17 ecologyshoul shouldnotbe with 17 howtheyfitto

18 respectto tothe401,and to consult 18 Q. Doesec havean interesti _theror

19 withour /sandourstaffon 19 notthe ordoesnotissuea under

20 Q. isecologyconsidering change 20 theClean Actfortheport'sproject?

21 to 21 A. generalunderstandingisthatthe

22 NotthatI'mawareof. 22 woul be ableto issuea 404ifthe401is

23 Q. Hastheportaskedforachangetothe401 23 )roved,andI believeI wasaskingfor

24 way? 24 aroundtoeitherconfirmthatortohelp
25

63 64
1

2 _. EGLICK:Couldyoureadbackthe 2 :t'sprojectmoveforward?

3 please? 3 Ecologyhasan interestindefendingits

4 reporterreadbackasrequested.) 4 dec butecologyisnota projectproponen'

5 A. youmeandowehaveaninterest? 5 Q. istheanswertomy question,then

6 Q. (BY £GLICK)Doesecologyhavea poe! 6 ecology nothavean interestin port's

7 eitherwayon _erthearmycorpsshould a 7 project orward?

@ CleanWaterActs on404permit the 8 A. I'm reI understandthe lionwith

9 port'sproject? 9 respectto inter_ .ntheport's moving

I0 A. Well,we madea goo, and I0 forward.We havea terestin a solid

Ii wethinkthatwe'll onthat,wehave II decisionthatensures jectconformswith

12 an interestinthecorpsa decision.The 12 pertinentenvironmental regulationsandthat

13 corps,itsbusinessisits insomuchas itcan 13 theenvironmentisprotect

14 makea decisiononlyaftex deourdecisionas I 14 Q. Doesecology .tiononwhetheror

15 understandit,thenwe 3tinhowitfits 15 nottheport'sprojec forward?

16 together. 16 A. Ecology's is theport

17 Q. A_dtheint isas I itin 17 submittedultimat gaveus assurancethat

18 havingthearmy issuea 404permit ._don 18 waterquality d be protectedand thatthe

19 ecology's401 19 certificati( begranted.

20 A. My _standingisthat'spartofthe 20 Q. thecertification,butmy ;tionis

21 oftheir butiftheyissuethe404, 21 --and readitbackifyoulike,

22 our stthenintheprojectmovingforwardis 22 my iswhetherecologyhasa position

23 bait tomonitorwhathappensandensurethe 23 theport'sprojectshouldmoveforward.

24 compliancewiththetermsandconditionsof A. A_dI apologizeifI'mnotunderstanding
25
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' " i as requested.)

2 O. Letme askitthisway. Is ityour 2 I'mnotsurewhatyoumeanbyprofe_

3 then,thatonceecologyissuedthe401 3 I'mnotsureI understandthe tion.

4 itbecamea proponentfori_leme] 4 Q. E_ICK)Wouldyoulike toe::plain
5 of thepc projectas a whole? 5 it?

6 A. a proponentfori_lement_ We 6 A. Would )lease?

7 haveres foroverseeingthe 7 Q. thatyouand

8 It'snotourres Lbilityto project. 8 thefolksyouwork prideinyourwork;

9 Ourresponsibilityo oversee itconforms 9 isthatcorrect?
10 withthetermsand 10 A. Yeah. We work.

Ii Q. So ecology, a position Ii Q. So pride at leastas I

12 thatsayswe areinfavor¢ _portproject 12 expressedit ifyouissuea "sionyouhopethat

13 proceeding;isthat 13 it'supheld youworkedon

14 A. NotthatI'm 14 A. _inly.

15 Q. _d the401 viewdoes 15 Q. we'reclearon thatpartof _stion

16 notcomitecologl advocatefor )ortproject 16 now

17 movingahead; correct? Yes.

18 A. That' understandingatthis _. Q. Wasthereanotherpartthatyou--

19 Q. fact,otherthanperhaps

20 profess pride,ifthePCHBhappenedto ree 20 Q. Therestof thequestion--andI'llhaveit

21 with 401certification,thatwouldnot 21 readbackina minute-- wasaskingwhetheror not

22 ar policypositionthatecologyhas 22 otherthanobviouslytakingprideinyourworkand

23 to thethirdrunway,wouldit? 23 beinginvestedinyourworkforthatreason,otherthan

24 A. Askthatagain,please. 24 that,didecologyhavea positioninfavorofthethird

25 runwa thatwouldbe contravenedby a PCHBdecision

i thatreversedthe401certification? i

2 A. NotthatI'mawareof. 2 I don'trecalla lotof specificsfromthe

3 Q. Sootherthanprofessionalpride,ecology 3 depositions,andthenwasinformed

4 doesn'tcarewhetherthe401isupheld,correct? 4 been theothersidebeforeandhada depo

5 A. I'mreflectinguponyourdefinitionof 5 himsel Thatwasaboutit.

6 professionalpride.Otherthanthefactthatwethink 6 Q. othersideofwhat?

7 thatwe_de a solid,defensibledecision,no,we don't 7 A. Afterconducting of them

8 haveanopinionontheproject.We'renota proponent. 8 hasbeenon otherside.

9 Q. _d there'snopublicinterestthatecology 9 Q. Reall'

I0 isresponsibleforadministering,isthere,thatsays i0 A. Uh-huh.

ii thereshouldbe a thirdrunway? ii Q. Do you at the
12 A. That'snotourrole. 12 CaliforniaCoastal

13 Q. Sowhat'stheanswertomy question? 13 A. Ido.

14 A. No. 14 Q. _d whowoul_

15 A. JamieKoose

16 slightlyearlylunchbreakor I cango 16 Q. Howdo that_

17 another questioningwhichwillprobab 17 A. K-o-o-_-r.

18 _ybe 15 Offtherecord. 18 Q. A_d _'sthefirstname .a--

19 (Discussion 19 A. J-a-m-i-e,I belier howshe

20 (Recesstaken.) 20 spellsii

21 Q. (BYMR.EGLI( talkwith 21 Q. youeverspokento that aboutTom
22 _. Reavis? 22 Lust_

23 A. 23 Boy,notthatI recall.It's 'n

24 Whatdidyoutalkabout? 24 fouror fiveyearsago,butI don't

25 :ked
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2 Q. Doyourecalltellingsomeoneat thearmy 2 A. I wastryingtorecallafteryouaskedthe

3 hearingthatyouspokeregularlywitha perso 3 whosomeof theexpertswerewhosuppoz

4 the [orniaCoastalCor_issionwhowasTom 4 Well,wouldyou likeme to giveyout
5 5 of whohavesubmittedcoments ACChas

6 A. No 6

7 Q. Do withsomeoneregu atthe 7 A.

8 California Co_ission? 8 Q. A_nde ise,wetlands, ringa

9 A. Ihaven't with ina 9 bell? You've r,haven't

i0 coupleof yearsor i0 A. SureI

ii Q. Haveyou elseatthe ii Q. Any thatyou'reaware

12 CaliforniaCoastalCommi inthelasttwoyears? 12 of inanyway,shape, abouthowshewouldbe

13 A. No. 13 treated?

14 Q. Andhave anywaythe 14 A. Howshewoul withrespectto

15 CaliforniaCoast_ _nythingwithregard 15 what?

16 toTomLuster? 16 Q. Herecti on behalf lientsother

17 A. No. 17 thanACC.

18 Q. youhadanydiscussionsat 18 A. No.

19 ofEcologyconcerningACC _sses 19 Q. NorthwestHydraulic ultants?

20 orc orsandhowtheywouldbe 20 A. namesoftheindividuals?

21 pl they'reinvolvedinotherthanthe 21 RozeboomandDr.MalcolmLe
22 ? 22 No.

23 A. NotthatI recall. Notawareofanydiscussionsorany

Q. Well, ationor e-mailhavingto dowithtreatment

wanttomakesure. Isthere

71 72

A. I'mnotrecallingthat,no. Q. Howmny times?

3 Q. You'renotrecallingthemoryoudon'tknow 3 WhenyousaySea-Teesite,areyoutalking

4 Well,we'vetalkedaboutthose 4 abou facilities,theareawheretherun_ --

5 We'vehadconversationsaboutthe 5 wouldbe built?Whatdoyou

6 _sgenerally. 6 Q. actarea,notexistingoffice

7 Q. iswe? 7 A. to theprojectarea three

8 A. 8 times.

9 Q. Whoi _aff? 9 Q. And courseof of time?

i0 A. Chine ngandIbel: DaveGarlandand I0 A. Twoor

ii AnnKenny. ii Q. Andhow tobethere?Did

12 Q. Andwhenwas conversation? 12 youjustloseyour totakea flight?

13 A. Don'tremember. 13 A. On tripswith alexpertsfromthe

14 Q. Wasit in20 14 operatingprogramson substantiallyand

15 A. No. 15 trustintheir andKevin

16 Q. Wasit 16 Fitzpatrickmy h_ atone, I believe--

17 A. Poss 17 well,I don't TomLuster oneornot

18 Q. D keepanynotesof 18 earlieras coordinator.He_a been.

19 conver_ 19 The purpose,though,was the

20 thatI recall. 20 site, theembankmentwouldbe md get

21 Anye-mils? 21 an ofwheresomeof the _I

22 A. NotthatI recall. 22 wouldoccurto assistinunderstanding

Q. Haveyoueverbeenon theSea-Teesite? requirements.

A. Yes. Q. Now Imadea howdidyouhappen

youmissa flig
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this wassomethingthat you arrangedwith the port? 2 n. I don't remeabertaking notes.
3 A. Yes. 3 Now,I thinkwhenI askedyouabout [te

4 Anddid lotofrestrictions 4 visi startwith weredescribingthJ that
Q. theyputa you

5 tothesiteor didtheyletyou what 5 you tosee,andyousaidsomethin, assist

6 you tosee? 6 inund_ [ng. Thatwasa phrase Doyou
7 A. sawwhatwewantedtosee. 7 recall

8 Q. whereyouwantedtogo these 8 A. Yes.

9 thingsyou describedtome; right? 9 Q. Sowhy thesitevi_ youin
i0 A. Yes. i0 understanding?

II Q. Anddid a lotofpaperwork ii A. Inworking expertsinthe

12 todothis? 12 program,the401 workscloselywiththe

13 A. No. 13 technicalexperts, withthem,andknowing
14 Q. Andhowlong :agedidthesesitevisits 14 thatI wouldbehavi] _ationswiththetechnical

15 last? 15 peopleandthe401 havingseenthesite,I

16 A. A coupleh_s. 16 knewitwould to or my understanding

17 Q. Each?/" 17 ofmitigation what ofwetlandwas

18 A. Appro._tely. __ 18 being fore:c_le,what Creeklooked
19 Q.

Was_[omeofthisbyvehiclea_me walking? 19 like,how residencesbackedupto .erCreek.

20 A. Y_. _ 20 Q. s farasyouwereconcerned, was

21 Q.,/A_yonewithe camera? _ 21 youthoughtwouldbeuseful

22 / Idon'tremember. _ 22 oftheprojectandtherequest

23 /Q. Doyourecallanybodytellingyouyoucan'_%_ .fication;isthatcorrect?

4 ringecamera? A. Yes.

me 2 A. Pleaserepeatthatquestion.

3 think_etime in2001_,_tqieveI 3 _. EGLICK:Couldyoureaditback?

4 ___j6eringthe e:ject 4 (Thereporterreadbackasrequested.)

__ believe,wasall 5 A. I'mnotawareof anynotificationtothat

6 ine vehicle. _ / 6 effect.

7 __ere multimodalaswe 7 Q. (BYMR.EGLICK)_d that'ssomethingyou

8 said? / _ 8 wouldknow,wouldn'tyou?

_eand thanking onto 9 A. As I'mthinkingaboutit,whiletheremy not

i0 properties/ookata_atic reso_s, i0 havebeenforml notification,it'slikelythatthe

Ii Q__es. Forsomeo_w_oreads ii _nagerforthissubregionof EPAinthefieldwho

12 th_rlittle elude, you're 12 worksoutofourLaceyofficemostlikelywouldhave

13 L_d wetlandsendthets_W%_f 13 knownaboutthis,butI wouldexpectthatwouldbe
14 14 informlly,andI'mnotawareofanyformal

. 15 notification.

16 Q. LookingattheSeptember21 certification, 16 Q. Forexample,formalnotificationmeaningto

17 didecologynotifytheEnvironmentalProtectionAgency 17 theregionaladministratorofEPA;isthatcorrect?
18 beforeit issuedthemodifiedcertification? 18 A. Yes.

19 A. I don'trecallthat. I_20 Q. So didecologygetapprovalfromthe

21 EnvironmentalProtectionAgencyforthemodifications 2

22 in theSeptember21 certification?
23 A. NotthatI'mawareof.

24 Q. So toyourknowledge,hasecologyever

25 notifiedEPAthattheoriginalAugustcertificationwas
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1 AFTERNOONSESSION 1 A. I rem_berthedocument.

2 i:00P.M. 2 Q. Didyouwriteit?

3 --oOo-- 3 A. Yes.

4 4 Q. Couldyoujustreadtheheadingon the

5 CONTINUINGEX_/_INATION 5 document,thedate,theto,thefrom,andthesubject?

6 BY_. EGLICK: 6 A. ThedateisMy 12,2000. ItistoJoeDear,

7 Q. Mr.Hellwig,didecologyplace--or didthe 7 ChiefofStaff,Officeof theGovernor,frommyself,

8 portplaceecologyundersubstantialpressurewith 8 RayHellwig,RegionalDirector,andthesubjectMy 16

9 regardto the401application? 9 MeetingwithPortof SeattleretheThirdRunway.

I0 A. I'mnotsurewhatyoumeanby substantial. I0 Q. Couldyoulookdown-- doyouseeonthe

II Theportwasveryinterestedinthedecision-making ii firstpageofthismemoatthebottomit'sgota line

12 process,thestatusofthat. 12 on itthatsays"Breif(verybrief)History"?

13 Q. Well,wouldyouusethephrase"substantial 13 A. I seethat.

14 pressure"todescribewhattheportappliedtoecology 14 Q. Couldyoureadintotherecordforme the
15 attimesinthecourseofthe401review? 15 firstsentenceafterthatheadingofbriefhistory?

16 A. No. I'dcallit continuousinterestor 16 A. "Nearlytwoyearsago,inresponseto

17 pressureifyouwantto callitthat. 17 substantialpressurefromthePortof Seattle,Ecology

18 Q. Butyouwouldn'tcallitsubstantial? 18 issueda heavilyconditioned401Water_ality

19 A. No. 19 Certificationforthethirdrunway."

20 (DepositionExhibitNo.81wasmarkedfor 20 Q. Andyouwrotethismemoagain,right?

21 identification.) 21 A. I did.

22 Q. (BY_. EGLICK)Showingyouwhat'sbeen ,,--__u . . -...._ ....................
off

23 markedasExhibit81toyourdeposition,_. Hellwig. I 23_zts ofthismemo. Youstart by sa__

24 Whydon'tyoutakea minuteandseeifyoucanidentify I 2_ f__inoztn I
25 it.

80

79 a

A. Yes. :titulartaskthatyouhadassignedher?

3 Q. SoI takeit,then,therewasa My 3 No.

4 Lugabouttheport'sapplicationfor 4 aboutWasUlman?Washe workinl

5 [cation,My 16,2000? 5 ecoloc review?

6 A wasreadingthatparagra Youaskedme 6 A.

7 if-- repeatthatquest: 7 Q. Do whohewas

8 Q. I I takeitthe wasa My 16 8 A. No.

9 meetingof _theport's 9 Q. Soyou memo Dear. It's

i0 application I0 datedMay12,right,

ii A. Thatwas andmy understanding, ii A. That'scorrect.

12 Q. Andthen a heading,don'tyou,that 12 Q. Now,didyou up onemorningand

13 saysTheMeeting_ 13 decideyouwantedto toJoeDearorhow
14 A. Yes. 14 didthiscomeabout_

15 Q. And youread s underneaththat? 15 A. I'mgoing takea readthis.
16 A. "M. (Sic)Dinsmore, cutiveDirectorfor 16 Q. Haveyouhad inthe

17 thePOS ofSeattle,"a .yasked_rtha 17 lastfewmir to gothroughthis to your

18 Choe, TradeandEconomic ;elopment,"to 18 satisfact _. Hellwig?

19 [orameetingbetweenhimself Governor, 19 A. Fornow. I didn'tread on

20 and Ulman(?)Themeetinghasbeens duledfor 20 the ndandthirdpages,butI wentover So

21 4:0i).m.on Tuesdaythe16th,somewhere 21 needtoremindme whatthelastquesti was.

22 t likelytheSeattleCTEDoffices)." My questionwas,howdidthemeeting

23 Q. _rtha ChoewasdirectorofCTED, "_24 A. That'scorrect. A. TheMy 16meeting?

25 logy
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1 y wellmayhave

A. Memocameaboutthroughtomy best 2 ElizabethLeavitt,butI don'tremembertha_
33 recollectioninquiriesmadefromthegovernor'soff_ Again,as Imentioned,I talkedto

4 _ardingthestatusofthedecision-making 4 tr_ tounderstandfromhisendwhathe about

5 thatI'veseenthismemo,I do 5 the ngthatwasto happen.

6 at onephoneconversationwithJohn who 6 Q. firstphraseunderthe Likely

7 was reportingtoMartha-- 7 Agenda couldyoureadthefi before

8 Q. anAD iswhat? 8 theword I into It starts

9 A. mt director.--and him 9 "weare."

i0 essentially whatwas withthe i0 A. "Wearei meetingisca_Daign

ii decision-making:assconsls withwhatisin the ii related,however, conversationswehave

12 memohere,butI Ioaheadandputtogether 12 hadwithseniorPort :tlestaffandJohnSavage,

13 a documentforM_. onmy understandingor 13 anAD reportingtoMar we expecttheagenda

14 assumptionthatthere )ingtobethismeeting,and 14 willprobablyinclud

15 thisiswhatIprodu 15 Q. Andthen of topicsthathas

16 Q. Andyousa: n thismemoitsays 16 todowiththe runway "s timetablefor

17 youhad,quote, ;ersations hadwithsenior 17 decisionmakin isthat
18 PortofSeattl, iffandJohn anADreporting 18 A. That :orrect.

19 toMartha endquote.Now, itstatement 19 Q. An cologywantingtoconvey --

20 meanthat hadconversationswith Portof 20 e=cuse Theportwantingtoconvey

21 Seattle andJohnSavageaboutthis that 21 quote importanceof thethirdrunway actto

22 was onMay16? 22 thi ion,endquote,andsoon,right?

23 My recollectionisI didsomeinvesti( That'scorrect.

24 whetherornottherewouldbea meetingand Q. Now,whenyouwerereferringtocampaign

25.

83

2 himabout? Q. Andyouwrotethismemounderstanding

3 No. My assumptionwasthatitwasthen 3 _regoingtogo in ina campaignmeeti

4 to-- I don'trememberwhich 4 :othegovernor-- a campaign ina

5 Q. _asa politicalcampaign,wasn't 5 g ,fficeandco,lainto the about

6 A. :elcampaign.I'mtrying _e_ber 6 howecoloc draggingitsfeeton 401
7 thedates, havebeenthe )r's. 7 certification thatcorrect?

8 Q. The 'sreelection lalgn,wasn't 8 A. It's wayI would it. I

9 it? 9 don'tthinkit is it.

I0 A. Mayhave I0 Q. Couldyoure readtoyou. Quote,

ii Q. Now,thismemo abouta ii theremaybe allegatio ecologyhasexpanded

12 campaign-relatedmeeting heldinas you 12 issuesinan unreasonabl endquote.Whodid

13 understoodita goverx theCTEDoffice;is 13 youthinkthose ga goingtobecoming
14 thatcorrect? 14 fromatthiscampai, a governmentoffice?

15 A. Thatwas _tion. 15 Didyouthink going comefromecology?

16 Q. Andin ionto talking the 16 A. No. comingfrom port.

17 governor's campaign,the 17 Q. Now, knowledge-- [,didyouget

18 goingto talktothe about 18 toattend ?

19 moving thirdrunwayalong.Isn'tthat this 19 A. N

20 memo _bout? 20 Q. youknowifanyonefrom attended?

21 Thememospeaksforitself.I don't 21 I don'tknowwhoattendedthe

22 wordsapplynecessarilyornot. Doesecologytoyourknowledgehold

23 Q. Well,theportwasn'tgoingtoaskthe inecologyoffices?
2, overnortoslowdown MS.MARCHIORO:Objection;relevance.

it?
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1_ A M_r.... _:....... i_ }-v= _--_ _ _atem n

2 A. NotthatI'mawareof. 2 omLusterbeforeyouputit inthismemoto

3 Couldyoutakea lookon thesecondpeg 3 goveT_chief ofstaff?

4 this bit 81? Doyouseetheheadingthe 4 A. I _ecall doingthat. /.
5 Current _sof Ecology'sProjectRevi_ :ocess? 5 Q. I mean,_no indicat_here that

6 A. Yes. 6 thi_ cc'_s there?

7 Q. Could readthe-- it's mthetical 7 A. No. _ ....

8 sentence.Could readthela !stanceintothe 8 Q_ious ab_ thismemo

9 recordof that 9 _ion on itthereto be

i0 A. Yes. "We thePortofSeattle, I0 h_ notgiventotheport,_

Ii providedourrequiremer met,thatthisproject Ii there?,,,"
12 canbepermitted-- saidthatthetechnical 12
13 issuesarenotascl _oseassociatedwiththe I!._ _ ...................

14 BattleMountain project. 14 identification.)

15 Q. Now, ;etheterm n thatsentence. 15 Q. (BY_. EGLICK)Showingyouwhat'sbeen

16 Bytheway, memowas TomLusterwas 16 markedasE:_hibit82 toyourdeposition.Wouldyou

17 stilltheec 401permit wasn'the? 17 takea lookatitandthentellme ifyoucanidentify
18 A. Ye_ 18 it?

19 Q. youcheckthatwithTom _foreyou 19 A. Yes.

20 wrote sentenceina memotothe chief 20 Q. Whatisit?

21 of JoeDear,aboutthisupcoming 21 A. It'sane-mailfromSteveAlexandertome,

22 me 22 JohnWietfeld,andDanCargillregardingfillcriteria

23 A. Thatwe inthatsentencewouldhave 23 forthethirdrunway.

24 tothetechnicale::pertsintheprogramandthen 24 Q. Andisitwhatyouwouldcallan e-mil
25 thread;thatis,a backandforthamongvariouspeople,

87 88
i oneofthembeingyoualltheway? 1 asphaltas constructiondebrisisacceptableas fillas
2 A. Yes. 2 perthepolicy,endquote?

3 Q. Andthisissomethingthatyouwereinvolved 3 A. Yes.

4 inin thecourseof yourworkon the401certification, 4 Q. So whatwastheanswertothat?

5 I guesstheworkon the401certificationintheyear 5 A. Theanswertothatinthismemo?

6 2000? 6 Q. Yeah. Well,no,notinthismemo. Doyou

7 A. Yes. 7 knowwhatecology--you'vebeenthepersoninvolvedin

8 Q. AndwhoisRogerNye? 8 this.

9 A. RogerNyeis--he'sa technicalstaffperson 9 A. I don'tremembertheanswer.

i0 withthetoxicsclean-upprogram.I believehe'sa i0 Q. Soyoudon'tknowasyou'resittinghere

ii hydrogeologist. Ii todaywhetherecologyallowedasphalttobeplacedas

12 Q. Soishe ane::pertinyourview? 12 fillinthethirdrunwayprojectarea;isthatcorrect?

13 A. Yes. 13 A. Mybestrecollectionisthatitwouldnot

14 Q. AndwhoisSteveAlexander? 14 havebeenallowed.

15 A. SteveAlez:anderisthesectionrenegerfor i.. ' u

16 theto::icsclean-upprogramatthenorthwestregional 1

17 office.Rogerworksoutofthenorthwestregionas 17 A. It'smyr_nversations,

18 well. 18 prong withstaffabo_ill
19 Q. Now,lookingdownatthis--thefirste-mail

20 inthethread,whichisfrom_. Nyetoyou. Do you 20 Q. Isthereanydocumentationforthis

21 seethatone,February8,2000,2:56p.m.? 21 recollectionthatyou'venowoffered?

22 A. Yes. 22 A. I don'tknow.

23 Q. Do youseethesentenceinthesecond 23 Q. WhatI waswonderingaboutiswhenI lookat

24 paragraphthatsays,quote,furthermore,thePortof 24 thise-mailthread,yourresponseto_. Nyecomesat

25 Seattleisaskingme forguidanceregardingwhether 25 5:32p.m.Doyouseethat?
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1 A. Yes. 1 asphaltconstructiondebrisas fill?

2 Q. _d whatI expectedto seeinthiswas 2 A. We werelookingata waytohavecapacityto

3 somethingthatsaidabsolutelynot,noasphaltinthe 3 developcriteriaandpreventfillthatwould

4 fill. It'sa nobrainer.Youdidn'tsayanythinglike 4 contaminatewater,andifyoulookat SteveAle:render
5 thatinyourresponse,didyou? 5 responsebacktomyselfandJohnandDan,it'scoherenu

6 A. I wasreadingit. I'msorry.Wouldyousay 6 thatwayinsomuchas he'saskingthemtodiscuss

7 thatagain,please? 7 possiblemechanis_withme forsettingupa position

8 _. EGLICE:Wouldyoureadbackmy question, 8 fortheoffice,somethingalongthelinesof a prepaid

9 please? 9 positionsetupas a projectordevelopmentalposition

I0 (Thereporterreadbackas requested.) i0 reportingto theRD.

ii A. Theresponsehadtodowiththebroader II Q. AbsolutelyI seewhereyou'repointingto,

12 conte_:tofthewholesituation;thatis,howdowe come 12 _. Hellwig,intermsof themanagementresponse,but

13 upwithadequateresourcestodevelopacceptablefill 13 my questioniswhereis theenvironmentalresponsein

14 criteriaandmonitoritina waythatwe protectwater 14 youre-mail?

15 quality?Theresponseisto contextthatisn't 15 A. Theenvironmentalresponseisn'tinmy

16 necessarilyprovidedinthelowermessageabouthowdo 16 e-mail.

17 we dealwiththiscapacitywise,resourcewise? 17 Q. Now,youwerepointing,I think,to

18 Q. (BY_. EGLICK)Itwasa managementissue 18 H_.Alexander,whoisthetoppartof thethread,in

19 responseworryingaboutmanagementissuesbutnota 19 termsofsettingup a positionintheofficethatwould

20 responsethatdealtwiththeenvironmentalissue;isn't 20 reportto theRD. Isthatyou,regionaldirector?
21 thatcorrect? 21 A. That'scorrect.

22 A. No. 22 Q. Andwouldaddressthesequestionsoffill

23 Q. Canyoupointtoa portionof yourFebruary8 23 posedby theport;is thatcorrect?

24 response,whichisI thinkallofthreesentences,that 24 A. Thepositionas envisionedhereasI

25 addressestheenvironmentalquestionraisedbyuseof 25 understanditwouldbelongtothetoxicsclean-up

91

1 programandbeavailableto letme knowwhatwasgoing 1 A. No.

2 onwithrespectto thedevelopmentof fillcriteriaand 2 Q. Andtellme something,becauseyou're

3 overseeingandmakingsureandassuringthatthe 3 obviouslyan experton themanagementand
4 environmentalissuewouldbe addressedbythestaff 4 administrationatecology.Whatisthetoxicsclean-up

5 thatwouldbe supportedby thisarrangement. 5 program?Whatdoesthatdo?

6 Q. Now,duringthetime,fore:.:ample,thatthis 6 A. Theclean-upprogramis responsiblefor

7 e-mailwase[_changed,it'strue,isn'tit,thatthe 7 overseeingtheadministrationof theModelToxics

8 portwasbringingfillontothesiteundertherubricI 8 ControlAct.

9 thinktheycalleditstockpiling;isn'tthatcorrect? 9 Q. Andthat'stheactthatconcernsitselfwith

i0 A. Fillwascomingontothesite,andtherewas i0 contaminatedsoils;isthatnotcorrect?

Ii anarrangementoragreementforscreeningthefill Ii A. Contaminatedsites,yes.

12 establishedby theclean-upprogrampriortomy coming 12 Q. _d thesiteshavewhaton them? They're

13 ontothesceneasthemanagementleadfortherunway 13 contaminatedsites.What'son thesitethat's

14 decision. 14 contaminated?Isn'titthe soils?

15 Q. Sothequestionsweren'tjustacademic, 15 A. Thesoilsprimarily.

16 becausetherewasactuallyfillcominginevenasthis 16 Q. So thosearethefolksinecologywhoarethe

17 e-mailthreadwasbeinge::changed;isthatcorrect? 17 e:cpertson thoseissuesof cont_natedsoils,aren't

18 A. That'smy understanding. 18 they?

19 Q. And,infact,it'scontinuedupuntilthe 19 A. Well,I wouldn'tsaythat'stheonlyprogram

20 present,hasn'tit,thisstockpilingso-called? 20 withintheagencywherewe haveexpertsoncontaminated

21 A. That'smyunderstanding. 21 soils,butthat'swherewehaveexpertslocatedtodeal

22 Q. Now,didyoueverprovidethebudgetoutof 22 withthoseissues.

23 theRDor theofficethatyouhadresponsibilityforto 23 Q. And thatis theirprimaryfocus,isn'tit?

24 setup a prepaidpositionsuchaswasdescribedinthis 24 A. Forsomeof them,yes.
25 e-mailthread? 25 (DepositionExhibitNo.83wasmarkedfor
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1 identification.) 1 thememothatwetalkedaboutbefore?

2 Q. (BY_. EGLICK)Showingyouwhat'sbeen 2 A. Yes.

3 markedasE_:hibit83 toyourdeposition.Wouldyou 3 Q. Now,indoingthat,inthistransmittal,you

itandtell if canidentifyit? 4 saidsomethinginterestingat leasttome. Ifyoulook
4 takea lookat me you

5 A. I'lltakeamomentto lookat it. 5 attheparagraphthatstarts,"Thisisan

6 Q. Sure. 6 administrativeproblem."Do youseethatparagraph?

7 A. Okay. 7 A. Yes,I do.

8 Q. Haveyouhada chanceto lookat it? 8 Q. Andthenyouseethesentencethatgoes,

9 A. (Noddinghead). 9 quote,wecan'tcertifyCZMconsistencywithoutthe401

i0 Q. Canyouidentifythis? I0 andviceversa?Doyouseethat?

ii A. Well,it'sane-mailfrommyselftoTom Ii A. Yes.

12 Lusterandseveralotheragencystaff,managers, 12 Q. Whatdoesthatmean?

13 technicalstaff,andit'sregardingor it'sa stringof 13 A. Well,itmeansthatwe can'tagreewiththe

14 e-mailwhereI forwardedontothesefolksmessages 14 determinationofcoastalzonemanagementconsistency

15 withattachmentsI'vesenttoJoeDearregardingthe 15 madebya projectproponentifpartofthatconsistency

16 meetingthatwasbeingsetupforMy 16 inwhichJoe 16 iscontingentupona decisionon a 401certification,

17 wasto attend. 17 andit'sa situationwhereinintheregulationsthe

18 There'sa --itindicatesthatI senta 18 timeframefortheCZMissixmonthsandexpiresbefore

19 messagetoJoewiththeattachment,thenI senthima 19 thetimeframedoesformakinga 401decision,whichis

20 follow-upmessagewithan addendumor someother 20 oneyear,andsoifwe havenotmadea decisiononthe

21 informationaboutassun_Dtionswewere_king,andthen 21 401withinthesix-monthtimeframebeforetheCZM

22 I passedallofthisalongtostaffwithintheagencyI 22 e::pires,thenit'snecessaryfora proponentto

23 assumedtobe interestedin. 23 withdrawandthenresubmittheCZMconsistency

24 Q. SoI kindofhelpedyououthere. Youdid 24 determinationpaperwork.

25 actuallysharethiswiththeseotherfolks,didn'tyou, 25 Q. CanyouhaveaCZMconsistencydetermination

95 96

1 forthePortofSeattlethirdrunwayprojectinthe 1 Q. Sure.

2 absenceofa 401certification? 2 A. Yes. I'mfamiliarwiththis.

3 A. Ifwe issuea 401certification,that'sone 3 Q. Whydon'tyoutellus --thisis ane-mail

4 of thethingsthat--that'soneoftheinstruments 4 yousenttoTomFitzsirmons,right?

5 requiredfortheconsistencydetermination. 5 A. Yes,itis.

6 Q. So ifthereisnolegaleffective401 6 Q. Dated?

7 certification,what'syourunderstandingofwhether 7 A. My 19,2000. It'sregardingthethird

8 therecanbe a CZMconsistencydetermination? 8 runway.

9 _. MARCHIO_:Objection;callsfora legal 9 Q. _d it'sa follow-up,isn'tit,to that

i0 conclusion, i0 previousmemoyousentonthegovernor'smeeting,isn't

II Q. (BY_. EGLICK)Goahead.Youcananswer, ii it,withtheport?

12 _. Hellwig,yourunderstandingbasedonyourposition 12 A. I don'tknowifit'sa directfollow-upor

13 as -- 13 not. I e:_pecttherewere-- let'ssee. ThisisMy

14 A. Myunderstandingwouldbe thatifa 401were 14 19. Theremayhavebeenanothermessageinbetween.

15 overturnedthatthatwouldcreateanissuewiththeCZM 15 Letme see. But--

16 consistencydetermination. 16 Q. Let'slookat --

17 Q. _d that'sbecauseyouhavetohavean 17 A. Letme readit.

18 effective401certificationtosupporta CZM 18 Q. Go ahead.I thoughtyouhad.

19 consistencydetermination? 19 A. I skimmedit. I'mfamiliarwiththe

20 A. That'smy understanding. 20 document.Itgiveshimmoreinformationon thestatus

21 (DepositionE;_hibitNo.84was_rked for 21 ofthedecision-makingprocessandhowI'mgoingtogo

22 identification.) 22 aboutkeepinghiminformedwithregardto keyissues.

23 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked 23 Q. Lookingat thefirstparagraph.Itsays,24 asE_hibit84to yourdeposition.Canyouidentifyit? 24 quote,Tom,theJuly'00--I guessthat's2000. Is

25 A. I'lltakea moment,please. 25 thatwhatthatwouldbe?
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I A. That'scorrect. 11_'|_e2 Q. -- decisionmakingtimeframeisgoingtobe 2 f of

3 tightforus,butwe'llgiveit ourbestshot,end 31 staff. _

4 quote.WhatJulydecision-makingtim frameareyou 4_ing on thise-mail_at
5 referringto? 5-- says"makingacomitmenttoplace-holdtimet_lLough

6 A. Well,thatwouldhavebeenforthe401and 6 July'00forregularlyscheduledinternalmeetingsand

7 forCZHconsistency. 7 meetingswithPortofSeattlestaff."Thatmeansput

8 Q. Inotherwords,someonehadestablisheda 8 iton yourcalendar?Isthatwhatthatmeans?

9 timeframethatyouweregoingtomakea decisionin 9 A. Well,itwouldmeaneitherputiton their

I0 July2000? i0 calendarorbepreparedtoarrangetimetogetiton a

Ii A. ThewayitworkedwasI wouldpullstaff ii calendar;inotherwords,makeita highpriority.

12 together,askwhatwouldbe neededinorderforus to 12 Q. _mdthenI'mlookingunder"developinga

13 makea decision.I wouldaskthemtoestimatehowmuch 13 definitivelistof issuesfortheproposedrunway.'Do

14 timethatwouldtakeandthenbasedon those 14 youseethat?

15 discussionsandthoseestimateswouldprojectout 15 A. Yes.

16 possibletimelinesfora decisionbutalways_ke it 16 Q. There'sa comitmentinthere,isn'tit,to

17 clearthatdecisionswouldbecontingentuponus 17 makeweeklyreportsto thedirectoronthestatusof

18 receivingadequateinformtionfromtheportandhaving 18 thethirdrunwayapplication?Seethat?

19 timetoreviewit. 19 A. Yes.

20 Q. SowasthisJulytimeframecommunicatedto 20 Q. _mdthenyousayyou'llusethelist,quote,

21 thegovernor? 21 as a tooltohelpmanagestafftime. Doyouseethat

22 A. I don'tknow. It'spossible.It'smy 22 quote?

23 assumptionthatitwas. 23 A. Yes.
24 Q. And then,quote,forissuesthatare

25 resolved,staffwillbe directedtobegindrafting401

991 language,endquote. 1 designatedas resolved,weren'tthere?
2 A. Yes. 2 A. Wehada table,andI can'trememberifit

3 Q. Whatdoesthatmean? 3 wasgettingindicatedresolvedornot,butI thinkit

4 A. My bestrecollectionisthatwe assumedit 4 nmyhave,anditmeantresolvedforpurposesof our

5 wouldbehelpfultodevelopdraftlanguagefora 401 5 internaldiscussionsandbeingabletomoveonto

6 thatwouldhelpusdiscussanddebatepertinentissues. 6 additionalissues.Itdidnotmeanresolvedinthe

7 Q. Well,inotherwords,ifan issuewas 7 sensethatwe hadreasonableassurancefora 401. It

8 resolved,youwoulddraftlanguagetodiscussand 8 meantthatwe couldmoveforwardto thenextissue.

9 debatewhetheritwasresolved?Isthatwhatyou're 9 Q. So resolvedandmovingforwardarenotthe

10 testifyingto? I0 sameasresolvedforpurposesof 401. Isthatyour

ii A. No. I thinkI canbe clearerthanthat. I ii testimony?

12 thinkthatweweredevelopingdraftlanguagethatwe 12 A. Yes.

13 wouldthengobackandlookat,andbasedonadditional 13 Q. So ifit'snotresolvedforpurposesof 401

14 informationwemightreceivebasedondiscussions, 14 andit'snotresolvedforpurposesofmovingforward,

15 continuingdiscussionswe wouldhave,thatlanguagemay 15 wasitresolvedforpurposesofdiscussionwiththe

16 ormy notbe useful.My recollectionisthatshortly 16 port?

17 afterdiscussingthisapproachwe abandonedit. We did 17 A. MaybeI misunderstoodyou. Itwasresolved

18 notstaywithit. 18 forpurposesofmovingforward--maybeImisunderstood

19 Q. Soyoudidn'tgo withinthefutureor inthe 19 you--inworkingthroughtheissuesinternallyand

20 futurepast_y 19,2000,a systeminwhichyou 20 e:_ternallywiththeportbutnotnecessarilyresolved

21 designatedsomeissuesasresolvedandsomeissuesas 21 forpurposesofthe401.

22 unresolved? 22 Q. So thePortof Seattle,it'syourtestimony,

23 A. No. Weattestedto dothat,butwhatwe did 23 knewthatwhenyoutoldtheman issuewasresolved,

24 notdoisdraft401language. 24 thatdidn'tnecessarilymeanthatyouwouldn'tgoba

25 Q. Butthereweresomeissuesthatwere 25 laterandsayitwasn'tresolvedforpurposesof the
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1 401; is that correct? 1 Q. Andthat's what your expertise really is in,
2 A. Ican'tspeakfortheport,butI thinkwe 2 isn'tit,isinmnagement?

3 triedtomakeitclearthatitwaspossibleaswe 3 A. My e::pertiseis inmanagingtheprocess,
4 worked issuesthatadditionalissuescould 4 thethrough pulling peopletogether,ensuringadequate

5 emergeorthatthroughpublicco_entor inputissues 5 .resourcesaredevotedto theprocesssothatwecould

6 mightcometoourattentionthatwouldneedtobe 6 workthroughissuesandultimatelyreacha decision.

7 addressed. 7 Q. Now,diditcomeaboutat somepointthatthe

8 Q. Wasn'toneoftheconcernsasyouputit 8 porthadtowithdrawthe401certificationrequestthat

9 earlier--youusedthattermearlier--thattheport 9 ithadhadpendingover,forenample,thesummerof

i0 hadthatissuesthatithadthoughtwereresolved I0 2000?

Ii ecologydidnotagreewereresolved? ii A. Yes.

12 A. My recollectionis thattheportwouldbecome 12 Q. Andthatwithdrawalcameaboutbecause

13 concernedaboutissuesthatwouldariseorresultfrom 13 ecology--pleasecorrectme ifI'mwrong-- toldthe

14 ourcontinuinganalysisbecausetheywerecomple::and 14 portifyoudon'twithdrawit,we'regoingtohaveto

15 difficult. 15 denyit?

16 Q. hd wasn'tthissuggestedwayofproceeding 16 A. Yes.

17 thatwe'retalkingabouthereanefforttomollifythat 17 Q. _d wastherea climacticmeetingatwhich

18 concernbystatingthatsomeissueswouldbe labeledas 18 thatwas--you'resmiling,so Imustbeontheright

19 resolvedinthecourseof theprocess? ]9 track.Eitherthator I'mwayoff. Wastherea

20 A. Itwasan efforttomanagetheprocess, 20 climacticmeetingatwhichthatcametoa headwiththe

21 documenttheprocessina waythatwouldhelpus move 21 Portof Seattle?
22 forward. 22 A. I don'tknowif I'ddescribeitasa

23 Q. Soitwasa managementtoolforthe401 23 climacticmeeting,butwehada meetingbecausethe

24 decision;isthatcorrect? 24 timeframe--thelegaltimeframethatwe hador

25 A. Essentially. 25 amountof timewehadtomakea decisionwasgoingto

103 104

i end,andI thinkthatthereneededtobesomeclear I didyouhappento endupdownattheapplicant's
2 communicationaroundwhatthestatusofthe 2 office?Wasn'titdownon --isthatonWesternor

3 decision-makingprocesswaswithregardtowhetheror 3 Alaskaor somethinglikethat?

4 notwe hadreasonableassuranceandwe couldapprove 4 A. Downat Pier69or 63.

5 the401. 5 Q. HereinSeattle?

6 Q. Whenwasthemeeting? 6 A. Yes.

7 A. I don'thavee::actdatesforyou,butI'm 7 Q. So howdidyouhappentoendup there?

8 sureyoucanproducea documentthatwillhavean e::act 8 A. Centralizedlocation.

9 dateon it. 9 Q. Centraltowhat?

i0 Q. ItwasSeptember2000,wasn'tit,justa day I0 A. To theportstaff,ecology.It'snotreal

Ii ortwobeforethedeadline? ii centralforthedirector,buthe cameup.

12 A. ItwasinSeptemberof2000,that'scorrect. 12 Q. Thedirectoractuallycametothemeeting

13 Q. Wherewasthemeeting? 13 fromLacey?

14 A. PortofSeattle. 14 A. That'smy recollection.

15 Q. Now,isit trueforthisthatMicDinsmore 15 Q. Now,wereyouthere?

16 actuallyhadtoflyinfromwasitHawaiiorScotland 16 A. Iwasat a meetinginSeptemberwherewe

17 orIrelandor outerHebridesor somethinglikethat? 17 informedtheport. I wasthere.Thedirectorwas

18 A. It'smy understandinghewason a tripin 18 there.

19 Europeandhe neededtocomebackforthisamongother 19 Q. _d wasanyoneelsefromecologythere?

20 things. 20 A. I believeKevinFitzpatrickwasthere.

21 Q. A_yoneelsefromecology?

22 Dinsmore's 22 A. EricStockdalemayhavebeen,butI don't

23 recallspecifically.

24 Q. Well,howdidyouhappentoendup there 24 Q. Andwhowastherefortheport?

25 ratherthanLaceyor yourofficeoutinBellevue?How 25 A. MicDinsmore,Gina_rie Lindsey.I believe

Mary h. Green, CCR, RPR * Yamaguchi, Obien&Mangio

206-622-6875 ° m.marygreen@verizon.net AR 001646



CaseCompress RAY HELLWIG, January 8, 2" _
105 106

1 ElizabethLeavittwasthereandMichaelCheyne.There

2 wereotherindividualsthere.I'mnotrecalling. 2 portwhere

3 Q. WasTomLusterthere?

4 A. I don'tbelievehe was. 4 Q. Howmany401coordinatorsdoesthe
5 Q. Now,he'sthe401coordinator,isn'the? 5 Departmentof Ecologyhave?

6 A. That'scorrect. 6 A. I don'thavethe_cactnumber.We have--we

7 regionalizedthefunction,sowehada 401coordinator

8 wasat 8 in theregion,andbeforewe regionalizedthefunction,

9 A. Ther( 9 therunwayprojectwasbeingdealtwithby TomLuster

i0 outofLacey,outofheadquarters.Whenwe

Ii Q. Well,I thinkwhatI askedyouwashe wasat II regionalizedthefunction,we didn'tregionalizethat

12 allthecriticalmeetings,wasn'the? 12 specificpermit,soI believewe hadtwo,three,four,

13 A. No. 13 or fivecoordinatorsstatewide.

14 Q. Canyounameanothermeetingthattookplace 14 Q. Statewide401coordinators?

15 withthelevelof importanceofa meetingwhereyou're 15 A. I believewe hadoneatthetimecovering

16 goingto telltheporttheydon'thavereasonable 16 easternWashington,oneatthesouthwestregion,oneat

17 assurancewherethe401coordinatorfromecologydidn't 17 thenorthwestregion,andoneortwoatheadquarters.

18 attend? 18 Q. TomL_ster'swrit,though,rantothewhole

19 A. My understandingwasyouaskediftherewere 19 state,didn'the?

20 othercriticalmeetings,andI hadreferredtoother 20 A. Yeah. Tomwasthesenior401staffperson,

21 meetingswiththeportexecutivemanagement-- I didn't 21 andhehad--

22 sayexecutivemanagement,butotherhighlevelmeetings 22 Q. Inthewholestate;isn'tthatcorrect?

23 attheportheadquartersofficeswherehewasnot 23 A. Yes.

24 presentthatI consideredtobecritical. 24 Q. _d hewasalsothepersonassignedtobethe

_i _.................._a_. =...........=.........._n-'" J_:.cr 25 coordinatorontherunwayapplication;isthatcorrect?

107

i A. Yes. At thattimehewas. I A. Hisnamemayhavecomeup.

2 Q. SohowdidithappenthatTomdidn'tgetto 2 Q. _d whatresult?

3 go tothismeetingbut,fore::ample,KevinFitzpatrick 3 A. Well,obviouslywe decidedwhoshouldcome.

4 did? 4 ItwasTomFitzsi_ons,myself,KevinFitzpatrick.I

5 A. Tomhaddonehisjob,andatthatpoint,what 5 thinkEricStockdalewasthere.I can'trememberfor

6 wasdrivingourpositionwasthetechnicalsubstantive 6 sure.We decidedthat'swhowe neededtobeat that

7 concernsthatKevinFitzpatrick,sectionmanagerfor 7 meeting.Tomhadbeenatpreviousmeetingsandhelped

8 thewaterqualityprogram,whereitwasmore 8 us arriveatthepositionwewereat. Hedidhisjob.

9 appropriateforhimto representthoseconcerns,the 9 Q. WasthereanyconversationaboutTomLuster

I0 stormwatermanagementplan. I0 atthemeetingwiththeportinSeptember?

ii Q. WhomadethedecisionnottobringTomLuster ii A. NotthatI recall.

12 tothemeeting? 12 Q. Werethereanyagreementsmadewiththeport,

13 MS.FARCHIORO:Objection;lackof 13 co_itments,undertakingswiththeportatthatmeeting

14 foundation. 14 inSeptember?

15 A. I'mnotrecallingitwasanovertdecisionto 15 A. Yes.

16 e:ccludeanybody.Myrecollectioniswetalkedabout 16 Q. Andweretheyallreducedtowriting?

17 whoshouldcome,andwe -- 17 A. I believethatwe didcomeupwitha document

18 Q. (BY_. EGLICK)Whoiswe? 18 summarizingvariouscomitaents.

19 A. TomFitzsi_aonsandI. 19 Q. I askedwhetherallof theagreements,

20 Q. Thedirector? 20 undertakings,commitmentswerereducedtowriting,so

21 A. Thedirector. 21 that'sthequestionI'dlikeyouto focuson,please.

22 Q. DidTomLuster'snamecomeup inthe 22 A. I don'tremember.

23 conversationastowhoshouldcomeordidnoonethink 23 Q. So youcan'trecallwhethertherewereso_

24 thatthesenior401coordinatorinthewholestate 24 agreements,undertakings,comitmentsthatweremau_

25 shouldgoto sucha meeting? 25 butwerenotputinthedocumentyousayyoucameup
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1 with?

2 A. Fore_:ample,I don'trecallifthedocument Luster'scredentials.Thisisfromhis

3 thatisvagueinmymindreferredto theco_itmentwe 3 :ation.TomLusterhas,wouldyouagree,a

4 madetoaddingstructureto thepermitreviewprocess 4 of Sciencedegreeinresourcegeography

5 tohelpusmakeourdecision.I don'trecallasan 5 Oregon LteUniversity?

6 examplewhetheror notthatwas inthatdocument. 6 A. _okedthroughthat,andI seem

7 seeingthe

officehaveanyinvolvementinanythingherin 8 Q. Now, Hr.Deer'scredent: along

withthatmeetingattheport'soffice? 9 thoselines? hehaveany?

i0 A. JoeDearwasatthatmeeting, best I0 A. I don't

ii action,hewasthere. II Q. Doeshe Sciencein

12 Q. ndhewastherebecau: histechnical 12 anythingthatyou

13 e::perti_ whataspectoJ 401application? 13 A. I don'tknow.

14 A. He therewasinterestat 14 Q. Ishea member SocietyofWetland

15 hislevelin thedecision-makingprocess. 15 ScientistslikeTom

16 Q. Whatlevel DeDearat? 16 A. I don'tth

17 A. Chief hegovernoratthetime. 17 Q. Sowhat he thismeeting

18 Q. Have ever Dlvedina 401decision 18 whereyousa reallyneeded technicale::perts

19 beforewhe governor's _fstaffhasattended 19 there?

20 ameeti anapplicant? 20 A. torecallthatI said our

21 21 techn: e::pertstheretotalkaboutthe quality

22 Infact,in thiscase,the 22 is_ thestormwaterissues.

23 attendedmorethanonemeetingwith WhatdidyouneedJoeDeartherefor?

24 isn'tthatright? A. JoeDearismybonn'sboss. Hewantedtobe

111 1121 (Recesstaken.)

2 A. It'smyunderstanding. 2 Q. (BYHR.EGLICK)_. Hellwig,do yourecall

3 Inotherwords,someonetoldyouJoeDearis 3 whetheranyotherwritten--unwrittenco_itments

4 goinc meeting? 4 otherthantheoneyoumentionedweremadeat that

5 A. 's my understanding. 5 September20001 guesswhatI calledtheclimactic

6 Q. Or itthatJoeDeartoldyouguys 're 6 meetingatthePortof Seattle?You'resmilingagain.

7 goingto <ingatthePortofSeattl 7 A. Justatyourcharacterization.

8 A. I don't allwhatinteractions that 8 Q. Wasitananticlimaxforyou?

9 meeting,who whomtodrive leeting.I 9 A. Pardonme?

i0 don'trecallthat. i0 Q. Wasitananticlima.':foryou?

ii Q. Well,do you uptheport ii A. No. I justknewtheprocesswasgoingto

12 andsaying,We'dsurelik_ overtoyouroffice 12 continue.No. Withoutseeingthedocumentandnot

13 downattheWorldTradeCent haveameetingwith 13 recallingwhatwasinitandwhatwasn't--and

14 youandbringJoeDearel 14 obviouslyI'mnotrememberingeverythingI putinto
15 k. I don't :lon. 15 documentsorI wouldhavereme_eredthatI saidthere

16 Q. Didyou themeetin_ thePortof 16 wassubstantialpressureatonepointonthisproject.

17 Seattleofficesw JoeDearin _nce? 17 Q. Now,whenyousayputinthedocument,you're

18 A. I don' :allifitwasJoe whoasked 18 talkingaboutwhatdocument?

19 tohaveit TomFitzsi_ons,or I madethe 19 A. I'mtalkingabout--I'mrecallinga document

20 recommend6 ItmayhavecomefromTom zsi_aons. 20 --andI'mrecallingthatwediscloseditas wellat

21 Itmay comefromJoeDear. 21 somepoint--wherewe su_rized fromthatmeetingwe

22 isthefirsttimeyoumetJoe 22 hadinSeptember2000someofourrespective

23 Inperson?I talkedwithhimonthe _ 23 commitmentsrelatingtomakinga 401decision,andIt
2v ua= messageswithhimpreviously.I firstmet,i_,,_ 24 seemtorecall,fore:iample,inthatdoc_enta2m" i,, F=z_unat Fortorseattleornces. 25 commitmentto iftheportcouldprovideus adequate
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I informationwithenoughtimeforus toreviewitthata 1 A. I didn'treviewwaterrightapplicationsfor

2 decisionwaspossiblewithina six-monthtimeframe. 2 purposesofwritinga reportofexam,whichwouldbea

3 I rememberusbeinguncomfortabledoingthat, 3 recomendationasto anapprovalor a denialfora

receivedthe 4 supervisortosignoffon. I wouldhavebeenthe4 butI rememberUS sayingthatifwe

5 informationon timeanditwasadequateanditmetour 5 managerwhowouldseethatinformation,seethe

6 requirementsthatwemightbeabletomakea decision. 6 application,seethereportofexamaftera staff

7 Wetriedtobe clearinthatmemowithregardto -- 7 personwouldhavedonetheworkaroundmakinga

8 actually,oneofourcommitmentswastobe asclearas 8 recomendationfora decision.

9 possiblewhatwouldbe requiredforan approval. 9 Q. Andareyoubasedon someparticulartraining

i0 Q. DidyouevertellthePortofSeattlethatit i0 thatyou'vehadanexpertin waterrights?

ii wouldn'tneedtogeta waterrightinconnectionwith ii A. I hadcontinuousdailytrainingfromthe

12 addressingin-streamflowneedsfortheproject? 12 technicalexpertsin thatprogram,thehydrogeologists,

13 A. Yes. 13 overandoveragainon hydrologyandhydrogeologyand

14 Q. Tellme aboutwaterrightsinthenorthwest 14 howundercertaincircumstancesbaseflowscouldbe

15 regionaloffice.Whoisthathandledby? 15 affectedbywithdrawalofgroundwater,forexample,so

16 A. ThesectionmanagerisDanSwanson. 16 I hade}:tensiveongoingtrainingfromtechnicalexperts

17 Q. Andthat'sa sectionyouneverworkedin;is 17 withlotsoftrainingandeducation.

18 thatright? l.,°rs,

19 A. Imanagedthatsectionfora while,fora 1_ogeol_ing other

20 time. 20 peopledo it? _

21 Q. ThequestionI'maskingisdidyouworkin 21 _jectio_es
22 thesection? 22

23 A. I don'tunderstandthedifference........... _L _ayl,,9U._t.

24 Q. Well,wereyoueversomeonewhoreviewed 24 Q. (BYHR.EGLICK)You'renota hydrogeologist,

25 waterrightapplications? 25 areyou?

115
1 A. No. 1 Q. Andcanyoutellmewhohe is?

2 Q. Andyou'renota lawyereither,areyou? 2 A. He'sa staffpersonwiththetoxicsclean-up

3 A. No. 3 programworkingoutoftheLaceyoffice.

4 (Mr.Witekjoinedtheproceedings.) 4 Q. Isheanexpertwithregardto soils

5 Q. Sootherthanthisdescriptionthatyou've 5 contamination?

6 givenofinformationore_:pertiseacquisitionthat 6 A. I don'tknowwithanyspecificitywhathis

7 you'veoffered,istheresomeformaltrainingyou've 7 expertiseis. He isanexpertwithinthatprogram,and

8 hadinwaterrights? 8 I wouldassumethathe hasexpertiserelatedto
9 A. No. 9 contaminatedsoils.

i0 Q. Ifyouweremanaginga programandyouhad

ii Yes. Ii somebodyinthereworkinginit asan expertinthat

12 Q. anexpertinwaterright_ 12 capacity,youwouldn'tletthemworkthereunlessthey

13 A. My Lingisthat legale::pert 13 wereanexpert,wouldyou?

14 onwaterrights. 14 A. No.

15 Q. Whataboutyour JoanMarchioro? 15 Q. So youhavenoreasonto believehe'snotan

16 A. She'sa _r) wedo. 16 expert,do you?

17 Q. I guess 's _wthatwas 17 A. No.

18 therightar right? 18 Q. DoyouknowwhoChungYeais?

19 No. Completely om my 19 A. Yes.

20 poiz view. 20 Q. Now,wheredoeshework?

21 MR.EGLICK:Iguesswe'llgiveyou,Joan, 21 A. Presentlywithtoxicsclean-upprogramin

22 to mswerit _elflater. 22 Lacey,priortothatwiththewaterqualityprogram,as

MS.HARCHIORO: may;you 23 anengineerwiththewaterqualityprograminBelle'

24 Q. (BYMR.EGLICK)DoyouknowwhoPeteFactis? 24 Q. _d KevinFitzpatrick,whydon'tyoujust

25 A. Yes. 25 remindus fortherecordwhohe isandwhereheworks.
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1 A. He issectionmanagerforthewaterquality I O. Well,weren'tsomeof theconcernsabout

2 programintheBellevue--outofBellevue,northwest 2 regardlessofwhetherthecriteriawerebasedonHTCA

3 region. 3 ornotthatthecriteriadidnotprovideprotection

4 Q. Now,whenyouwereputtingtogetherthis401 4 necessarytomeetwaterqualitystandards?
5 certification,boththeAugustoneandSepte/_berone, 5 A. I'mnotfamiliarwiththeconcernsthat

6 youweretryingtofigureoutwhattodoaboutfill 6 you'rereferringto.

7 criteria.YouknowwhatImeanwhenI refertofill 7 (DepositionE::hibitNo.85wasmarkedfor

8 criteria? 8 identification.)

9 A. Acceptablefillcriteria.Yes. 9 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked

I0 Q. Wereyouawarethatthecriteriathatwere i0 asE::hibit85to yourdeposition.Canyouidentifyit?

Ii beingproposedforadoptionbyecologywereonesthat ii a. Well,thisisan e-mailfromme toTomLuster

12 PeteFacthadcautionedwouldnotdothejobinsome 12 andJoan_rchioro.Attachedto itisan e-mailfrom

13 respectsintermsofprotectionoftheenvironment? 13 ChungYeatome,andbelowthestringhasane-mail

14 _. RIAVIS:Objectionto the 14 frommeto KevinFitzpatrickandChungYea,andthat's
15 charazterizationoftheevidence. 15 attachedto onefromAndreaGrad--

16 Q. (BY_. EGLICK)Goaheadandanswer. 16 Q. Ofmy office;isthatright?

17 A. Myunderstandingwasthatwithinthatprogram 17 A. Yes.

18 thereweresomemi::edviewswithrespectto the 18 Q. Iwon'tmakeyouidentifyher.

19 appropriatenessofapplyingthecriteriato this 19 A. Referringto-- oh,itwasfromAndreatome.

20 project,andmyunderstandingwassomeof theconcern 20 Thesubjectwasuseof contaminatedfill,anditrefers

21 hadtodowith_CA itselfandwhetheror notwewere 21 toanattachmentfromPeterEglick,yourself,onbehalf

22 improperlyinvoking_CA, whichwe werenot,andthat 22 oftheACC.

23 someoftheconcernrelatedto thecriteriawentaway 23 Q. Now,canyoulookatthetopof thise-mail

24 whenweclarifiedthatforpurposesof thisprojectwe 24 thread?You'vegota messagefromChungYeato you

25 werenotinvoking_CA. 25 datedSepte_er6,2000. Doyouseethat?

119 120
1 A. Yes. 1 Q. Well,youcanhavechlorinateddrinking

2 Q. He says,quote,inanycase,theMethodA 2 water,can'tyou?

3 soilcleanuplevelsare,quote,basedonprotectionof 3 A. Yes.

4 groundwaterfordrinkingwateruse,endquote. 4 Q. Butstatewater_alitystandardsaren't

5 A. I seethat. 5 goingtoallowyoutohavea wholebunchofchlorinein

6 Q. Whatdoesthatmeantoyou? 6 classdoubleA waters,arethey?

7 A. I'mlookingat it. Well,thatthesoilwould 7 A. I'mnotan expert.I'dgotalktothewater

8 havetobecleanenoughtoprotectwatertohighenough 8 qualityprogramaboutthat.

9 standardsthatitcouldbeusedfordrinkingpurposes. 9 Q. So youdon'tknow?

I0 Q. Okay. Now,doyouseethene::tsentencein i0 A. It'smyunderstandingtherecanbea concern

ii ChungYee'se-mail,quote,formanybutnotallofthe ii withchlorination.

12 contaminantsinMethodA table,theNationalPrimary 12 (DepositionE::hibitNo.86wasmarkedfor

13 DrinkingWaterStandardsarelowerthanthewater 13 identification.)

14 qualitystandardsforsurfacewaters,endquote?Do 14 Q. (BYe. EGLICK)Lookingatwhat'sbeenmarked

15 youseethat? 15 asExhibit86to yourdeposition.Canyouidentifyit?

16 A. Yes. 16 A. It'san e-mailfromTomLustertomeprinted

17 Q. Whatdoesthatmeanto you? 17 offof hismachine,itlookslike.Attachedtoitis

18 A. That'snotcleartome. That'snotclearto 18 ane-mailfrom_mdyMcMillantotheshorelinesand

19 me iflowermeansmoreprotectiveor lessprotective. 19 environmentalassistanceprogramintheregionsandat

20 Q. Well,didyousendChungYeabackane-mail 20 headquartersand PadillaBay,itlookslike,Lessons

21 sayingI'vegota questionaboutthat? 21 LearnedFromBigProjects- theofficialversion,High.

22 A. I reme_erhavingliveconversationswith 22 Q. And thenwhat'sattachedanddoyourecognize

23 him,butI don'trememberor see,at leastnotattached 23 it?24 here,ane-mailbacktohim. I seeane-mailfromme 24 a. Attachedtoit isadocument,LessonsLearned

25 toTomLusterandJoan_rchioro. 25 FromBigProjects,RecommendationsfortheSEAProgram.
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1 Thisis somethingthatstaffwereaskedtoputtogether

2 withrespecttohowecologyapproachesbigprojectsand a processsetupwhereindividualsare

3 whataresomeofthelessonswe'velearnedovertime. 3 informedup anddowna hierarchica

4 Q. Andthiswasputtogetherin theaftermath, 4 and perhapsa groupof technical and

5 wasn'tit,ofBattleMountainGold? 5 somebod' iddecidethattheywould and

6 A. I believeso. 6 establish --theywould ofa

7 Q. AndwhathappenedinBattleMountainGold, 7 processthat established agreedto for

8 wasn'tit,isthatecologywentaheadandapprovedthe 8 solvinga problem a orwhatever,

9 401andthenwasreversedbythePCHB;isn'tthat 9 goesaroundit to _ceanoutcomewithout

I0 correct? i0 thebenefitor the processthat'sbeenset

Ii A. That'swhatI recall. Ii up.

12 Q. AndTomLusterhadopposedapprovalofthe 12 Q. So it'skind around,I guessyou'd

13 401,hadn'the? 13 callit,maybenot anendaround?

14 A. That'salsomy recollection. 14 A. That's

15 Q. Andintheaftermathof BattleMountainGold, 15 Q. Isthat

16 thequestionthatthismemowasaddressingishowdo we 16 A. That interpretation,

17 makesurethatwedon'tmakethesamemistakesagain; 17 Q. A_d canmeangoingup the of

18 isthatcorrect? 18 command lineso tospeakandtr_ fix

19 A. Well,it'srecomendationsonthingsthatwe 19 things _ higherlevel,can'tit? "IK

20 shouldthinkaboutwhenwe'reapproachinga major 20 canmeanthator itcanmean-- itckbe
influencem_er21 projectsowe canendupmakinga defensibledecision 21 don a stafflevelaswelltotryto I_

22 thatprotectstheenvironment. -- \Q. Sowe'vegot--

A. --toultimatelygettoa higherlevel.

manag

123 '1 aremakingrequestsor demandsthatapplicantsfind

2 Q. )lethataresupposed 2 unreasonable,endquote.Do youseethat?
3 thedecisions from 3 A. Yes.

4 aboveorcutoutofthe thoseabove;isthat 4 Q. Thenitgoesonto suggestthereareseveral

5 correct? 5 ways,quote,thatecologymanagementcansupportstaff

6 A. That yes. 6 andpreventapplicant,quote,end-arounds,quote.Do

7 Q. partofwhatyou 7 youseethat?
8 oranendruntobe? 8 A. Whichbulletisthatin?

9 Q. It'sinthesameone.

i0 Q. Wouldyoutakea lookat,I guess,thesecond i0 A. Uh-huh.Yes.

II pageofthis_:hibit86? Iwonderifyoucouldlookat ii Q. Couldyoureadthefirstbulleteditemthere

12 thatboldheadingnu_Der2 andreadthatintothe 12 intotherecord,"mnagementshouldnot"?

13 recordifyouwould. 13 A. "_nagementshouldnotmakeanycomitments

14 A. I havenumber2 onthefirstpage. Youmean 14 or giveassurancestoprojectapplicantsregarding

15 thesecondpageafterthe-- 15 permitapprovaltimelinesordecisionswithoutbuy-in

16 Q. Yeah. 16 fromappropriateprojectstaff."

17 A. I gotit. Okay. I seeit. 17 Q. Andthencanyoureadthesecondoneintothe

18 Q. Canyoureadthatintotherecord,please? 18 recordaswell,please?

19 A. "_nagersshouldnotrewardproject 19 A. "Whenseniormanagersmeetwithproject

20 applicants'attemptstogetearlyassurancesor doan 20 applicantstheyshouldincludeleadprojectstaffor

21 end-aroundprojectstaff." 21 lowerlevelmanagersinthemeetings._i managers

22 Q. Andthenitgoesonto say,quote,doesn't 22 needto keepprojectstaffinformedofmeetingsthat

23 it,manyprojectapplicantswilltrytogetecology 23 haveoccurredwithapplicantsandwhatwasco_aunic'
24 managerstoassurethemthata projectispermittable 24 --heads-ups.""Heads-ups"inquotesitsays,"woz,

25 orwillgotomanagerstogetreliefwhenprojectstaff 25 bothways."
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1 Q. Andcouldyoureadthe third bullet?
2 A. "_nagersneedtotalktostaffbeforethey

3 respondtocomplaints(especiallypersonalattacks)and 3 that Tom

4 givestaffthebenefitofthedoubt.Mostattemptsby 4 Lusterwas reached
5 applicantstocircumventstaffarereallyattemptsto 5 by ecologystaff thatthatwas

6 circumventrequirementsforadditionalinformtionor 6 creatingproblem.

7 mitigation." 7 MS. that
8 prior

9 depositionthatoneof theproblemswithTom 9 show

i0 sheheardaboutwasthatconsensus

ii issuesexceptTomwouldn'tagree

12 consensus hadbeenreachedwiththe 12 Q. (BY_. EGLICK)Well,let'sassume

13 A. I'm ireofhertestimon' specific 13 hypotheticallythat;mnKennytestifiedto that,and

14 testimony. 14 letme askyouifthatwaswhatshetestifiedto,would

15 Q. Youhaven't aboutitor 15 youagreewiththatcharacterization?

16 reviewedit? 16 A. That'snotthewayI wouldcharacterizeTom

17 A. I'veheardjust of commentsabout 17 Luster'sparticipationinourmeetingsorour

18 howthedeposition ofreferencesto 18 decision-makingprocesses.

19 topicsdiscussed deposition noneof the 19 Q. _d whatwouldyoudisagreewithaboutthat

20 specificsfrom deposition. 20 characterization?

21 Q. Wel youagreewiththat 21 A. I woulddisagreethatourdecision-making

22 ationthatI'mdescribingtoyou 22 processeswerea functionofa needforconsensus

23 Lus 23 necessarily.Whenwewouldhaveourmeetings,I would

24 A. Wouldyoureadthecharacterizationagain, 24 asklotsof hardquestionstomakesurethatissues
25 wouldbe thoroughlydiscussed.

127 128
i TomLusterisa verythoroughpersonhimself, 1 Q. AndwouldyouconsiderMr.Luster himselfa

2 andwhatI wouldsayisthatIwouldhaveconcernsthat 2 technicalexpert?

3 Mr.Lusterwouldnotalwaysunderstandhisappropriate 3 A. Notnecessarily.Itdependsonwithrespect

4 rolewithrespectto consultingwithandaccepting 4 towhat.

5 conclusionsoftechnicalexpertsintheprogramswhohe 5 Q. Wetlands?

6 wouldinhisroleas401coordinatorbe e:_pectedto 6 A. Thetechnicalexpertwithrespecttowetlands

7 relyupon. That'showI wouldcharacterizeit. There 7 forpurposesofthisdecisionandother401decisions,

8 wouldbe situationswherethatwouldoccur. 8 someofwhichwhichI signedoffon,wasEric

9 Q. Inotherwords,wheresomeoneelseinvolved 9 Stockdale.

i0 intheDOEdiscussionwouldsayI thinkit'sthisway i0 Q. Well,that'snotthequestionI asked,

Ii andMr.Lusterwouldsay,no,I don'tthinkthat's ii though.I askedyouwhetheryouwouldconsider

12 accurateordefensible,andwhatyou'resayingisthat 12 _. Lustera technicale:_pertwithrespecttowetlands.

13 he shouldhaveacquiescedwithwhattheotherperson 13 A. No.
14 hadsaid;isthatcorrect? 14 Q. You'reawarethathe'sa memberof the

15 A. I'msayingthaton frequentoccasionsI would 15 SocietyofWetlandScientists?

16 support_. Luster'sinquirybecauseI wasvery 16 A. No.

17 concernedaboutus reachinga decisionthatwouldbe 17 Q. Doyouknowwhether_. Stockdaleisamember

18 defensible.However,whenitwascleartome and 18 oftheSocietyofWetlandScientists?

19 sometimesothersI couldtellor theywouldindicateit 19 A. Notrememberingforsuretheexacttitleof

20 wascleartothemthatthetechnicale_:pertswho 20 theorganizationbutassumingthatit'stheonethat

21 Mr.Lusterwassupposedtorelyuponwerebeingclear 21 you'rereferringto thatI'mfamiliarwith,yes,he is.

22 aboutconclusionswithrespecttoan issue,thatthen 22 Q. Andisthata credentialthat'smeaningful?

23 itwouldbe importantforTomtosay,Iunderstand,let 23 A. Ithassomemeaning.

24 me accountforthatinmy decisionor inmy decision 24 Q. Do youknowhowyougettobe amemberof the

25 recommendation. 25 Societyof WetlandScientists?
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1 A. I don'tknowalltherequirements. 1 isin?

2 Q. Doyouknowanyof them? 2 A. Letme startwithher--I believeshehasa

3 A. Ibelievethere'scertaineducationand 3 graduatedegreeinpublicadministration.I'mnot
butI don'tknowthem 4 offthebatwhather4 certainexperiencerequirements, recallingright undergraduate

5 indetail. 5 degreeis in.

6 Q. Whataboutwithregardto analysisof issues 6 Q. Is shea memberoftheSocietyofWetland

7 havingto dowithhydrology?Do youknowwhether 7 Scientists?

8 Mr.Lusterisanexpertinthatarea? 8 A. I don'tbelievesheis.

9 A. I don'tknowifhe'sanexpertor notinthat 9 Q. And isn'tittruethatthemainqualification

I0 area. I0 thatyourelyon to considerher--well,do you

ii Q. Let'stalkfora minuteaboutAnnKenny.She ii considerheran e3:pert?

12 wasthepersonselectedto replaceMr.Lusterasthe 12 A. Again,itdependsonwithrespecttowhat.
13 401coordinator;isthatcorrect? 13 Ifit'swithrespecttobeingabletocoordinatewith

14 A. That'scorrect. 14 technicalexpertsina programforpurposesof putting

15 Q. Andwhomadethatselection? 15 togethera 401decisionrecommendation,I'dsayshe's

16 A. GordonWhiteandJeannieSu_erhays,I 16 ane::pert.

17 believe.Thatwouldbe theprogrammanagerandsection
18 managerfortheshorelinesandenvironmentalassistance Ann

19 program.Shewasa 401coordinatorintheregionwith 19 Kennywas butnotto

20 amplee3:perienceincomplexandsmallerprojects, 20 giveparticular ontechnicalissues;

21 trainedinpartby TomLuster.Wehadregionalizedthe 21 isthatcorrect?

22 function.Infact,I hadhiredherintothatposition 22 _. :ion

23 earlier,the401coordinationpositionintheregion, 23 asked the

24 andsoshewasmorethanqualifiedtoassumetherole. 24 pa_

25 Q. hd doyouknowwhatherundergraduatedegree

131 •1 coordinatingandconsulting,the_pert intheprogr_

2 -- theconclusionof theexpertintheprogramshould

3 technical 3 prevailandshouldbe representedinthedecision
4 _. 4 that'sformulated.

5 Q. So Hr. Luster,youunderstood,shouldhave

6 Q. (BYHR.EGLICK)Letme askanotherquestion. 6 beenmakingrecommendationsbasedultimatelyonother

7 That'sfine. Let'sstrikethat.Theproblemthat 7 e:perts'opinionsandnotonhisopinion;isthat

8 you'redescribing,ifproblemitbe,withMr.Lusteris 8 correct?

9 thaton someissuessomebodythoughtthathe should 9 A. ThewayhisjobwasdefinedasI reme,_erit,

I0 haveaccededor recededto otherpeople'sopinions;is i0 thee::pertiseheshouldhavebeenexercisingasa

II thatcorrect? ii prioritywouldbehisenpertiseasonewhoputs

12 A. My understandingof therolethatTomshould 12 togetherandwritesthe401document.

13 haveassumedwouldbethatofoneconsultingwiththe 13 Q. Well,hewassupposedtomakea

14 expertsintheprogramonthewaterqualityand 14 recommendation,wasn'the?

15 wetland-relatedissues;thatit'sgoodandappropriate 15 A. That'scorrect.

16 forhimtofirsthavebackgroundinthosetechnical 16 Q. Andyou'retestifyinghere,aren'tyou,that

17 areassothathe canaskquestionsoftheexpertsto 17 intheendif -- let'spicksomebody--Kevin

18 gettheinformationhewouldneedtobeabletomakea 18 Fitzpatrickhada differentviewof theevidencethan

19 determinationwithrespecttoreasonableassurance,and 19 TomLusterdidthatTomLuster'srecomnendationthathe

20 giventhathehadthate:_pertise,I wouldassumethat 20 wassupposedtomakeshouldhavereflectedKevin

21 shouldhaveworkedtohisbenefit. 21 Fitzpatrick'sview,notTomLuster'sview;isn'tthat

22 However,it'salsomyunderstandingofthe 22 correct?

23 roleof the401coordinatorthatifthere'sa debateon 23 A. Yes.24 a technicalissuethatultimtelyafterasking 24 Q. So ifTomLusterthensatdo_ andlookedaL

25 questionsanddoingtheinquiringanddoingthe 25 thepubliccommentsfromexpertsoutsideofDOEand
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i lookedat theportmaterialandthenlookedatthe 1 it'syourtestimonythathewasn'tfreetowritea

2 materialfromecologyanalysisanddecidedthat,for 2 recommendationthatreflectedthoseconcernsasopposed

3 example,thepubliccomentshadthebetterof the 3 to theviewofsomeotherpersoninthedepartmentwho

4 argumentbutKevinFitzpatrickdisagreed,thenTom 4 youviewasmoree::pert;isthatcorrect?
5 Lusterwassupposedtowritehisreco_endationto 5 A. Itwouldbedifficultformeto supporta

6 reflectKevinFitzpatrick'sview;isthatcorrect? 6 processwhereifI knewwhenwe endedup incourtifwe

7 A. Notnecessarily.I thinkthat'san 7 didthatthetechnicalenpertsfromourwaterquality

8 oversimplificationofthetypesof situationsthat 8 programortheshorelinesandenvironmentalassistance

9 develop.I thinkthatwhatwouldtypicallyhappenina 9 programcouldnotsupporta decisionwrittenupby a

i0 situationlikethatfora majorcomple::projectisthat i0 401coordinatorthatdidn'trepresenttheirexpertise.

ii I wouldhearfromthe401coordinatoroftheconcerns ii Q. Now,whowasthefinalarbiterinecologyfor

12 ifI werethemanagementlead,fore:cample,involved 12 therecommended401thatwaspresentedtoGordonWhite

13 withtheprojectandwouldassistinmakingsurethat 13 forsignature?Whomadethefinaldecisionas towhat

14 anappropriatedebatewascarriedouttothepoint 14 wouldgo intoitinthefinalanalysis?

15 whereI wascomfortableandthatotherswouldbe 15 A. Well,AnnKennywrotethe401,andpriorto

16 comfortabletoothatwe wouldhavereasonable 16 callingitfinal,technicalpeoplereviewedit,

17 assurance. 17 managementpeoplereviewedit,anda finalversionwas

18 Sotherecouldbe situationswhereitwould 18 agreedupon.

19 bemorecomplicatedthanjustTomLustersaying,okay, 19 Q. Andwhomadethefinaldecisiontoforward

20 I can'taskquestionsanymorebecauseyou'rethe 20 thattoGordonWhiteandsaythisistheonewe want

21 technicalexpert.Ifhehadsignificantconcerns,then 21 youtosign?

22 thosewouldbediscussedfurther.I canthinkof 22 A. I believe--my recollectionisthat_n

23 occasionswherethathappened. 23 Kenny,incoordinationwithourconsultants,our

24 Q. Andattheendof theday,ifTomLuster 24 expertsatKingCounty,andwithShannon&Wilsonand

25 wasn'tsatisfiedthathisconcernshadbeenaddressed, 25 ourinternalexpertswrotea 401thatwhenitwas

135 136

1 complete,whenshehadinputfromalltheappropriate 1 A. Well,if I did,itwasa mistake.

2 e_:perts,thenitwasherjobtoprovidethattothe 2 Q. Whatdoyoumeanitwasa mistake?Didyou

3 decision_ker,whowasGordonWhite. 3 makesucha corment?

4 Q. Andthatdidn'tgothroughyou? 4 A. I don'trecallthat. Ifhe wasworkingfor

5 A. I hadopportunitiestoreviewthedraft401. 5 Departmentof Ecology,I can'tthinkof a reasonwhy I

6 Q. Didn'tyoumakethefinaldecisionofwhat 6 wouldsuggesthewasn'tworkingforecology.

7 wenttoGordonWhite? 7 Q. Youcan'tthinkofanyreasonwhyyouwould

8 A. Theprocesswasn'treallythat 8 havesaidthat?

9 straightforward. 9 A. I don'trecallhavingany--

i0 Q. SoAnnKennysentherdraft401toGordon i0 Q. Canyouthinkofanyreasonwhyyoumight

ii Whitewithoutyourreviewingitfirst? ii havewrittenthatdown?

12 A. I reviewedit. Ourattorneysreviewedit. 12 A. No.

13 Technicalstaffreviewedit. Onceeveryonehadhadthe 13 Q. DidyoueverhaveanyconcernthatTom

14 review,ifa concerndidn'temergethatrequireda 14 Luster'sconcernsabouttheportapplicationandhow

15 revision,thenitwastimeforGordonWhiteto seeit. 15 ecologywashandlingitandwhatissueswerebeing

16 Q. _d whowasA_nKenny'sboss? 16 raisedwasnottowingtheecologyline?

17 A. JeannieSu_erhays. 17 A. Iwouldn'tcharacterizeitthatway. Forthe

18 Q. _d whoisherboss? 18 mostpart,I hada lotofconfidenceinTom. At least

19 A. GordonWhite. 19 I didup untilthepointof --I startedhavingmore

20 Q. Soyouhadnoinputintowhatwentto Gordon 20 significantconcernsaboutTomin thefallof2000,but

21 White? 21 Tomhadsubstantialinfluenceonthedecision-making

22 A. Oh,I hadinput.I readitasdidothers. 22 processuptothepointwhereinSeptember2000wemade

23 Q. Didyouevermakea commentat somepoint 23 itcleartotheportthatwhattheyhadin frontofus24 thatTomLusterwasnotworkingfortheDepartmentof 24 didn'tgiveusreasonableassurance.Tomhad

25 Ecologywhilehe wasstillworkingforecology? 25 substantialinfluenceoverthatinconsultingandin
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I coordinationwithourtechnicalpeople,andso --I'm 1 Q. _mddidn'ttherecomea timewhenactually

2 forgettingthe--I'mlosingtracknowof thespecific 2 Tomwasencludedfrom--

3 question. 3 A. Irrespectiveof thecommitmentswemadeto

don'tI askanother I think 4 theportinSeptember,itwasimpedingourabilityt
4 O.Well,why one.

5 youweregettingwaybeyondthequestionactually.So 5 moveforward.

6 September2000,a lotofconfidenceinTom. _tober '.''

7 2000,Tomtakenofftheproject;isthatcorrect? 7 a  ith
8 A. WhileinSeptember2000Ihadconfidencein 8 A. Prior

9 Tom,itdidn'tmeanI alsowasn'thavingconcernsfrom 9 Q. Yes. _ ...

I0 timetotime,butmy concernsbecamesignificantinthe I0 _appened. I'mnotl_s_g

ii fallof2000. ii _ ..........

13_ hadbeenlaidoutaftertheSeptembermeeting_,_e¢_ 13 yourmeetingin September2000?

14 at_ort ofSeattle;isn'tthatcorrect?/ 14 A. I don'tknowifhe-- I don'trecallhim

15 A. _My concernswithTomwere_ati[e, 15 complainingaboutTomspecifically.I seemtorecall

16 imzludingprTW%_oSeptember2000_>e_'Istill.didhave 16 himcomplainingaboutstaffwhoI wouldhaveinferred

17 someconfidence_s --whe_w_as com<ngfrom\but 17 wouldhavemeantTom,but I don'treme_berifhe called

18 _oworkthrough . 18 himoutby nameornot.

I_ notacceptingwhathe 19 Q. Itwasprettyobvious,wasn'tit?

20 washearing./ _ 20 a. Yes.

21 Q_mpeding progresl'_he 21 (DepositionE_:hibitNo.87wasmarkedfor

22 _eotthe port_ptember 22 identification.)
23 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked23

200024_sn't it! ....... _ 24 asE:.:hibit87to yourdeposition.Canyouidentifyit?

uu. _ 25 A. Thisisane-mailfromTomLustertomyself,

139
1 PaulaEhlers,hisboss,KevinFitzpatrick,andJoan 1 Q. -- "wearelikelyto heartheseor simlar

2 Harchioro,andit'sdealingwithSea-Tac,andhe's 2 issuesraisedduringpublicreview."Do youseethat?

3 providinga copyof somewhathecallssomewhatdrafty 3 A. Yes.

4 notesusedfora discussionthepreviousdayon issues, 4 Q. Now,there'ssomehandwrittennoteson the

5 andhe indicateshe'srealizingthat--didyouwantme 5 copyI have. Doyouseethehandwrittennotes?

6 toreadit? 6 A. Yes.

7 Q. No. That'sokay. Soyou'veseenthis 7 Q. That'syourhandwriting,isn'tit?

8 before,haveyou? 8 A. Yes,it is.
9 A. Yes. 9 Q. Now,lookinthemiddlethere.There'sa

i0 Q. _d thisisane-mailyoureceivedfromTom I0 circle.Doyouseethat?

ii inthecourseofbusiness? Ii A. I seethat.

12 A. I'msorry? 12 Q. Isthatyourhandwriting?

13 Q. Thisisane-mailyoureceivedfromTomin 13 A. Yes,itis.

14 thecourseofbusinessatecology? 14 Q. Whydon'tyoureadthatintotherecord.

15 A. Yes. 15 A. Itsays,"TomL isapparentlynotworkingfor

16 Q. _d hesaysinit,quote,Irealizethatmine 16 ecology."

17 isapparentlytheminorityopiniononwhattheportand 17 Q. Now,wastheresomeconfusioninyourmind

18 ecologyneedtodo tomeet401requirements,butI 18 aboutwhetherhehadbeenfired?

19 thinkitwouldbehelpfulforyoutohavethesefora 19 A. My recollectionofthisparticulardocument

20 coupleof reasons,endquote.Doyouseethat? 20 isthatit representsfrustrationIhadwithhowTom

21 A. Yes. 21 wasfulfillinghisroleas a 401or notfulfillinghis

22 Q. Thenhe goeson tocautionthat"whilesome 22 roleasa 401coordinator.

23 ofthemmaybe internallyresolvedthroughconsensus 23 Q. Well,whenyou'rea 401coordinator,arch"24 minusone"--wastheonea referencetohim,I guess? 24 yousupposedtobeworkingforcleanwaterandthe

25 A. Yes. 25 waterqualitystandards?Isn'tthatwhatyou're
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1 supposedtomeasureyourperformanceagainst?

2 A. Ourgoalsaretomke defensibledecisions )rogram,thee::pertsthatinhisrolemy understandi:

3 thatprotecttheenvironment, issupposedto deferto.
on Tom 4 Whoismorequalified,_. Hellwig,wi

5 resolutionof 401issues?Who

6 yougotto hearthese 6 e::pert, Lusteroryou? Ifyouwant, giveyou

7 hearing 7 hisresume rooverandwe cango
8 the 8 _. Objection; rive.

9 _ A. Pleasei thequestion

i0 Q. Well,didI readthewordswrongor i0 Q. (BYMR. qualifiedto

Ii readthemwrongintotherecord?Arethereotherwords Ii resolveissuesregar waterquality

12 thereotherthantheonesyouread? 12 certification--you .andthatmeanscompliance

13 A. IbelievethatI saidthesewordsrepresent 13 withthestatewater standards-- TomLusteror

14 my frustrationwiththewaythingswereprogressingor 14 you?

15 notprogressing. 15 A. I'mthin_
16 Q. Pardon

17 17 A. I'm

18 there's inmy 18 Q. Ta _smuchtimeasyouneed.

19 view;isthat 19 A. answeritthisway. For Llar

20 A. My recollecti¢ ionisthatthe 20 at thisstageofthedec

21 questionshadbeen anddebatedand 21 I :oncernsthatTomLusterwasabletodo job.

22 discussed :y Doyouwantme torepeatthequestion

23 Hellwig?

24 A. Goahead.

143 144
1 thantwoweeks,yes.

2 A. TomLuster 2 Q. Well,hewasn'tontheprojectinNovember,

3 makinc 3 washe,November2000?
4 A. I don'tbelievehewas.

5 Q. (BYMR.EGLICK);mdhe'seducatedinthe 5 Q. I'msorry?

6 sciencethat'sinvolvedaswell,isn'the? 6 A. I don'tbelievehe was,no.

7 A. I believehehassomeeducationinthe o ,_ . .
8 science. 8  ooe ' " mV aU  tlngt"e
9 O. _d youdo not? _t; isn'tthat_

i0 A. I donot. I0 A_[d characterizeit
II MR.EGLICK:Let'stakeabreak, i] ,_Unti • _ .... =.......

12 (Recesstaken.) 12 Q. Well,youengagedina regularseriesof

13 Q. (BYMR.EGLICK)Looking,I guess,at E::hibit 13 negotiationmeetingswiththeport,didn'tyou,to

14 87fora momentagain,_. Hellwig.Thedateonthat 14 negotiatethetermsof the401certification,didn't

15 isOctober18;isthatcorrect? 15 you?

16 A. Yes. 16 A. We arrangedfortechnicalmeetingswiththe

17 port,facilitatedtechnicalmeetingswiththeportto

18 TomLuster 18 workthroughissues.Thepurposesofthemeetingswere

19 A. I don'trecall 19 to keepus focusedon documentstheportwouldneedto

20 rememberi: 20 submitanddocumenttheprocesstowardsattemptingto
21 reacha resolutionon thoseissues.

22 Q. HewasoffbytheendofOctober,wasn'the? 22 Q. Sotheseweren'tpermitnegotiations?

23 A. Somewherearoundthen. 23 A. I wouldn'tcharacterizethemaspermit

24 Q. So itwaslessthantwoweeks,right? 24 negotiations.

25 A. Well,ifthat'swhenitwas,itwouldbe less 25 Q. Didanyonecharacterizethemas permit
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I negotiationsthatyouknowof?

2 A. Well,iftheydid,ifI didlookingbackat 2 facilitated itclear

3 whathappenednow-- 3 whatthe tames

4 Q. Whatdoyoumeanwhathappenednow?
5 A. Lookingbackatthesituationa yearor so 5 Q. Sonowaywerethesepermitnegotiations;is

6 later,Iwouldnotconsiderthosemeetings 6 thatright?

7 negotiations. 7 A. No.

8 Q. Well-- 8 Q. That'snotright?

9 A. Idon'tbelieveI everconsideredthem 9 A. Theywerenotnegotiations.

i0 negotiations, i0 Q. WhoisRachelMcCrea?
ii A. McCrea?

12 payrolltocallthemnegotiations,what 12 Q. McCrea.Sorry.M-c-C-r-e-a.

13 13 A. Sheworkedforandprobablystilldoesfor

14 S: Objection;callsfor 14 thefirmof Floyd&Sniderandreportsto KateSnider

15 speculation. 15 atthatfirm. KateSniderwashiredbytheportafter

16 Q. (BYHR. looking 16 agreementwiththeportandecologythattherebe

17 backnow. 17 facilitatedmeetingsandhavingtheresourcesto doso,

18 A. Iwouldhavedes_ thatwe 18 tofacilitatetechnicalmeetings,technicaland

19 hadunderwayand the 15 managementmeetingswiththeportandecologytowork

20 permit.Ourjc tomakeitclear portwhat 20 throughstormwatermanagementplanissuesaswellas

21 wouldbe iftheywantedustobe 21 lowflowmitigationplanissues,andsheas an

22 application,whichisa reasonable 22 assistanttoKateanda memberof thatfirmwould

23 do 23 sometimesbe thefacilitatorof thosemeetings.More

24 It'sreasonablefortheporttoexpectfrom 24 frequentlyormoreoftenthannot,shewastherewith
25 Katetodo thedocumentation.

147 'q
I Q. AndwhopickedthisfirmFloyd& Snider? 1 Sniderandtheportwithoutecology. -

2 A. Thefirmwassuggestedby theport,andI 2 Q. Soif Floyd&Snidergainedan understanding

3 don'trecalliftherewasfamiliarityon thepartof 3 ofwhatthisprocesswasabout,theygaineditnotjust

4 ecology--oh,yes,therewas. Thefirm--theport 4 fromtheportbutfromecologyaswell?

5 suggestedKateSnider.Katehadworkedwithecologyon 5 A. Yes.

6 othermatters,theEverettlandfill.IbelieveImet 6 Q. So theywereveryclearfromecologyas to

7 herwhenshewasfacilitatingmeetingsrelatedtosome 7 whatthesemeetingswereabout?

8 issuesaroundtheEverettlandfill.Wehadsome 8 A. Ifwehadquestionsaboutclarity,ifthere

9 familiaritywithher,andtheportsuggestedherasa 9 wasa perceptionthattherewasn'tclarityaboutthe

I0 facilitator.Weagreed.Theportsaidtheywouldpay. i0 processandtheroleof thefacilitator,thenwewould

ii Sowesetupthefacilitatedmeetingprocess, ii discussit.

12 Q. Anddidyoueverreviewthecontractwith 12 Q. Imean,goingintoit,I mean,goingintothe

13 Floyd&Snider? 13 processfromtheoutset,ecologyparticipatedwiththe

14 A. No. 14 portintellingFloyd& Sniderthisiswhatthis

15 Q. Doyouknowwhattheinstructionswerethat 15 processis,correct?

16 theportgavetoFloyd& Sniderintheirengagement 16 A. Yes.

17 contract? 17 Q. _d oneof thereasonsthatyoudidthat

18 A. No. 18 presumblywas ifyoulookbackatExhibit86--that's

19 Q. Doyouknowhowtheportdescribedthe 19 thatmemoaboutlessonslearnedfrombigprojects.Do

20 processto Floyd& Snider? 20 youreme_erthatone?

21 A. Well,we haddiscussionswithFloyd&Snider 21 A. Yes.

22 withtheportandecologypresentatthesametime 22 Q. Ecologypresu_blyhada concerntomakesure

23 aboute::pectationsfromtheoroutofthefacilitated 23 thatnoonemisunderstoodwhattheprocesswasgoir'24 meetingprocess,butIdon'tknowthecontentsofany 24 be;isthatcorrect?That'soneofthelessons--

25 meetingsthatmighthavehappenedbetweenFloyd& 25 A. That'scorrect.
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I (DepositionExhibitNo.88wasmarkedfor I negotiation,quote.Doyouseethat?

2 identification.) 2 A. Yes.

3 Q. (BY_. EGLICK)Showingyouwhat'sbeen 3 Q. I wantyoutotakea lookat --bytheway,

4 markedaskhibit88. Canyouidentifyit? 4 let'sholdon 88fora mnute. We'reatOctober24,

5 A. There'stwoe-mailshere. Oneisfrom-- the 5 2000,right,onthisExhibit88?

6 topisfromAnnKennytoRachelMcCrea.It'sdated 6 A. Correct.

7 October24. Ithastodowiththirdrunwaypermit 7 Q. Andlookingbackat Exhibit87,thatwas

8 negotiationsishowit'stermedhereby_n. 8 October18,2000;is thatright?

9 Q. _n who? 9 A. That'scorrect.

I0 A. AnnKenny. I0 Q. That'stheonethathasthatstatementon it

Ii Q. _d sheworksforecology,right? II fromyou,"TomL isapparentlynotworkingfor

12 A. Right. 12 ecology,"referringtoTomLuster?

13 Q. ShetookTomLuster'splace;isn'tthat 13 A. Right.

14 right? 14 Q. SobyOctober24,whichbymy countissix

15 A. Right.Yes. 15 dayslater,RachelMcCreaistellingAnnKenny,quote,

16 Q. You'veseenthesee-mailsbefore,haven't 16 I understandfromPayHellwigthatyouwillbe

17 you? 17 replacingTomLusterinthe401permt negotiations

18 A. Yes. 18 withthePortofSeattle,endquote.

19 Q. AndthedescriptionfromPachelMcCreatoAnn 19 A. That'sright.

20 Kennyandtoyouisalso"Subject:ThirdRunway401 20 Q. SoyouweretheonewhoonOctober24

21 PermitNegotiations,"isn'tit? 21 informedFloyd& SniderthatTomLusterwasbeing

22 A. Yes. 22 replacedbyAnn Kenny?

23 Q. _d inthete::tof theMcCreatoKennycc to 23 A. I didafterthatdecisionwasmadeby Gordon

24 SniderandHellwige-mail,itrefersto this 24 White.

25 negotiationprocessandto,quote,each401permit 25 Q. Sothatwassir:daysafteryour_tober18--

151 1521 thatOctober18memo,whichisExhibit87? 1 frameherewithinthesefewdays. I wouldhavebeen

2 A. It'swithinthattimeframeyouandI 2 notifiedby GordonWhiteand/orPaulaEhlers.

3 discussedjusta littlewhileago. 3 Q. ThatTomLusterwasno longerworkingfor

4 Q. Now,whenyousentthatnotice--andI 4 ecologyon the401certificationfortheairport;is

5 assumesomehowbetweenthe18thandthe24thyousent 5 thatcorrect?

6 noticetoMs.McCrea,right,thatTomwasbeing 6 A. That'scorrect.

7 replacedbyAnn? DoyouknowwhoImeanbyTom,Tom 7 (DepositionE::hibitNo.89wasmarkedfor

8 Lusterand_n Kenny? 8 identification.)

9 A. I'msorry.YousaidI senta message? 9 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked

i0 Q. Well,apparentlyyoudid,becauseMcCrea i0 asExhibit89to yourdeposition.Canyouidentify

II says,"IunderstandfromPayHellwig,"sowhatI'm II what'sbeenmarkedasExhibit89toyourdeposition?

12 askingyouisthatmusthaveoccurredsometimebetween 12 A. Thisisan e-mailfromRayHellwigtoAnn

13 October18and_tober24;isthatcorrect? 13 Kenny,frommyselfto_n KennydatedOctober26

14 A. That'scorrect.I don'tremen_Derspeaking 14 regardingthirdrunwaynotesandnextmeetings,and it

15 withRacheldirectlyor ifI hadtalkedtoKateSnider 15 hasattachedtoit --well,ithasthenotesattached,

16 orwhat. 16 andthenbeneaththatisane-mailfromTomLusterto

17 myselfandKevinandEricandJoan_rchioro.Subject

18 ing removed?We'vegotthise-B 18 isthirdrunwaynotesandne::tmeetings.

19 on the doesn'ti] knowledgeof 19 Q. Soyou'veseenthesebefore,haven'tyou?

20 that,sodoyouhi he wastoldhewas 20 A. Yes.

21 offthe 21 Q. They'refromecology'srecords?
22 I don'thaveinformtionon thee::act 22 A. Yes.

23 Q. Now,Tomreferstoa 10-20meeting,andthen

24 Q. Whenwereyounotified? 24 youforwardthison toAnn. I'msorry.I keepon

25 A. Well,ithadtohavebeenrightinthistime 25 sayingTomand_n becauseobviouslyI feellikeI know
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l thesepeoplehavingworkedwiththem. Doyou 1 differentrecollectionsofwhathappenedat ameeting

2 understandwhoImeanwhenI sayTomand_n? 2 sothenshecoulddofinalnotes,sotherewas

3 A. TomLusterandA_nKenny. 3 apparentlythe10-13meeting.

4 Q. Ifyou'reeverconfused,letme know. 4 Q. So therewas thefirstof thesewhatRachel

5 Obviouslywe'vebeencorrespondingfora fewyears.So 5 McCreaatleastiscallingper,Litnegotiationswason

6 TomLusterreferstoa 10-20meeting.Doyouseethat? 6 C_ztober13;isthatcorrect?

7 A. Yes. 7 A. Yes. 2mdthenapparentlyshechangedher

8 Q. WasthatoneofthesewhatRachelMcCrea 8 referenceto them.

9 calledpermitnegotiations? 9 Q. _d TomLusterattendedthatfirst10-13

I0 A. WhatRachelMcCreareferredtoaspermit 10 meeting,didn'the?

ii negotiations,yes. Ii A. That'smy recollection.

12 Q. ;mdwasthatthefirstone? 12 Q. _d afterthat10-13meeting,onOctober17

13 A. Letme thinkhere. I'msorry.Didyousay 13 therewasaninternalecologymeeting;is thatcorrect?

14 wasthatthefirstone? 14 A. Letme lookbackhere. Yes. Yes.

15 Q. Yeah.Or wasthatthesecond? 15 Q. ;mdthenafterthatinternalecologymeeting

16 A. Ibelieveitwasthesecond. 16 onOctober17,thenTomLustersentyouhise-mailand

17 Q. Whydon'tyoulookonthesecondpage. That 17 hisminorityopinionmemoonOctober18;isthat

18 mighthelpyou. Lookatthebottom. 18 correct?

19 A. IfI lookatthesecondpagehere,"greetings 19 A. Yes.

20 all,"thisisfromRachelMcCrea.She'snowreferring 20 Q. _d that's_ibit 87ifyourecall.

21 toitasthirdrunwaynotesandnextmeetingsandnot 21 A. I'mlookingat that,yes.

22 negotiations,andsheindicates,"Greetingsall. The 22 Q. _d thenonOctober23,TomLustersendsan

23 draft10-20notesandfinal10-13notesareattached. 23 e-mail,andthat'skhibit89,right?

24 Pleaseforwardyourco,ants�edits."Ofcourse,that 24 A. Yes.

25 wasto trytoachieveaccuracywithrespecttoour

1_ A. "Slncc i ...... 'L ou toe meeung an0sincejj _

155

secondpermitnegotiationmeetingasRachelHcCrea 2 _- okay. I'msorry.I wasn'treading,_"right

3 them;isthatright? 3 place._ince I wasn'tat themeeting_t_[sinceI am

4 A. Yes. 4 beingtra_2ned awayfromSea-T_eviewC Okay.

5 _d hesayseventhoughIwasn't 5 Q. Soby_rd he'dbejpa"removed,the

6 themeetingdraftnotes, donotreflect 6 chug withtheport,Tomthen

7 those cussionsandagreements thenotes 7 writ_er theinternalecology

8 arechal mayendup beingus_ justifyissuance 8 meetingonthel7j_t,_',andthen_by_e23rdhe'sbeen

9 ofa 401 doesnotmeet end 9 removed,corj;L,t't?

i0 quote.Do where ysthatinExhibit89? I0 A.j_L_'sbeenreassigned,yes.
ii A. Yes. lll_,_P"__tyfortheS'_ic

12 Q. _d he -m_ilonOctober23,right?

13 A. That'swhat

14 Q. Soby 'dalreadybeenremoved, 14 (Deposition_.:hibitNo.90wasmarkedfor

15 hadn'the? 15 identification.)

16 A. I'm whenhe notifiedby his 16 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked

17 supervisor hisassic changed. 17 asExhibit90 toyourdeposition.Canyouidentifyit?

18 Q. atthenextparagraph says"sinceI 18 A. ThisisfromJoan_rchiorotome,andit's

19 wasn't themeeting." 19 newmethodA soilcleanuplevels,andthenotefrom

20 I don'tknowthathewasn'tat 20 Joansays,"Thisisnottobe producedasdeliberative

21 he'dalreadybeenreassignedor that 21 butneedstobe identifiedin thelisttoACCandany

22 hadn'tbeenreassigned. 22 otherpublicdisclosurere@esters,"andithas

Q. Whydon'tyoureadthefirstclauseupto 23 attachedto it somethingforwardedbyChungYeato'co_mainthesecondparagraphinTom'se-mail.It 24 andsomethingunderneaththat.

25 Thestringisfrom--it wasfromPeteYaet
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1 toChungYeaandKevinFitzpatrick,andthatmessage 1 A. Partspermillion.

2 newmethodA soilclean-uplevelsstarts,"Herearea 2 Q. Now,isthatthecriterionforarsenic

3 seriesoftablesshowingthecalculationsforthenew 3 incorporatedinthe401thatecologyissuedifyou

4 MethodA soil levelsandprovidinga comparison 4 know?cleanup

5 to thecurrentMethodA values,"andthenthere'san 5 A. Iwouldhaveto look.

6 attachmentandmoreverbiage. 6 Q. Youdon'tknow?

7 Q. Now,thisissomethingthatyousaw 7 A. Idon'thavethe401memorized,no.

8 contemporaneouswithitstransmittalorappropriately, 8 Q. Doyouhaveyourcopythere?I thinkI

9 then? 9 handedthemoutbefore.I don'tknowwhetheryou've

i0 A. Yes. I0 gotone.

ii Q. Now,PeteFactagainisanengineerinthe ii A. I believethatyou--yes.

12 to:riceprogram;isthatcorrect? 12 Q. Takea lookattheSeptemberone.

13 A. Yes. Toxicsclean-upprogram. 13 A. Whatpageisthat?

14 Q. DoyouseewhereM_.Factsays,quote,we 14 Q. TryconditionE. I'mnotsurewhichpage

15 believethecurrentstandardsarenotprotectivefor 15 it'son.

16 severalchemicals,endquote? 16 A° I'vegotfillcriteriaonpage16.

17 A. Yes. 17 Q. Try17. I don'twantto leadyou. I'lllet

18 Q. What'sthatreferringto? Doyouknow? 18 yourcounseltellifyoushewould,butI thinkit's

19 A. ThecurrentmethodA MTCAclean-upcriteria. 19 page17.

20 Q. Andthentakea lookatthenextparagraph. 20 A. I gotit.

21 Youseeit'sreferringtoarsenic?Doyouseethat? 21 Q. Youseethetabletherethatsaysmilligrams

22 A. Yes. 22 perkilogramsquared,anddoyouknowwhetherthat's

23 Q. Andhe suggeststhatthebackgroundin 23 thesameaspartspermillion?

24 uncontaminatedareasforarsenicis7 PPM. Doyouknow 24 A. I don't.

25 what7 PPMis? 25 Q. Youdon't?

159 160
1 A. No. 1 A. I rememberdiscussions,butI don'tremember

2 Q. Well,let'sassumethatit isforamoment. 2 themspecifically.I remembersomediscussionsaround

3 A. Okay. 3 thecleanfillcriteriawithrespecttobackground,

4 Q. If I'mwrong,I'msuresomebodywillpointit 4 withrespecttowhatwouldbeprotectiveof

5 outtome. What'sthevalueinthetablehere? 5 groundwater.ButI rememberitgenerally.Idon't

6 A. 20. 6 rememberitspecifically.

7 Q. So you'renotabletotestifyastowhatthe

8 8 rationalewasforgoingwitha differentvaluethanthe

9 foundation anythingwith 9 valuereferredtointhisExhibit90forarsenic,are

i0 respecttothe teria, i0 you?

Ii HR. himhow ii A. I'mlookingoverthematerials,andI've

12 beenso 12 forgottenyourquestionnow.

13 13 MR.EGLICK:Whydon'tyoureadbackthe

14 question,please.

15 Q. (BY_. EGLICK)Letmeaskyouthat, 15 (Thereporterreadbackas requested.)

16 _. Hellwig.Wastheresomedecisionmadewithregard 16 A. Notrightnow.

17 tothefillcriteriathatyouwouldn'thavebeen 17 Q. (BYMR.EGLICK)Now,whenyousentthisdraft

18 involvedin? 18 401thatAanKennyworkedonandyoureviewedupto

19 A. I wasn'tinvolvedineverysingletechnical 19 GordonWhite--

20 decision.I diddeferheavilytothetechnicalpeople, 20 _. MARCHIORO:Objection;mischaracterizes

21 thee_:pertsmakingtherecozaendationsonallthe 21 thetestimonyof thewitness.Hedidnotsendthe401

22 technicalissues. 22 toGordonWhite.I thinkthereportercanfindthat

23 Q. Wereyouinvolvedingettingthose 23 questionandfindthecorrectanswer.24 recormendationsanddecidingwhetherornottoaccept 24 _. EGLICE:Well,theproperobjectionis

25 them? 25 nottestimonyby counsel.
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I Q. (BYHR.E_ICK)_. Hellwig,didyouhaveany I decisionregardingreasonableassuranceandthatGordon

2 involvementinsendingtherecomended401decisionup 2 wouldn'tdo thatuntilhewascomfortablewiththat

3 toGordonWhiteforsignature? 3 recommendation.

4 A. I'mtryingto recollecttheseriesofevents. 4 _. EGLICK:Couldyoureadbackthe
5 Itcouldbe atthepointwhereGordongota copyof the 5 question,please?

6 draftthatincludedthisinformation.Hemighthave 6 [Thereporterreadbackas requested.)

7 beenreceivingthedraftat thesametimeIwas. I'm 7 A. I hadleadinorganizingmeetingstomake

8 notrecallingspecificallythesequenceofeventsas 8 surethatissueswerediscussed.

9 farashowtheinformationwasdevelopedande_:changed

I0 andsharedinternally. Hellwig,andiftheanswerisno,youcans_

II Q. Youwerethepointpersonon this,weren't ii If mswerisyes,youcansayyes. I'll

12 you? 12 just reporterreadbackthe again.

13 A. I wasthemanagementleadforpurposesof 13 THE S: Whydon' thequestion

14 drivingtheprocess,makingsurepeopleweretalkingto 14 again.

15 eachother,makingsuretheywereworkingthroughand 15 (There as requested.)

16 resolvingissuesandthatthat401wouldbe written. 16 A. No.

17 Q. Weren'tyoualsotheleadintermsof 17 Q. EGLICK)Whoprepared efing

18 justifyingandassuringecologymanagementaboveyour 18 memo directoronthe401decision?

19 levelthattherewasreasonableassurancetoissuethis Doyouhavethatdocument?

20 401?

21 A. I hadeveryconfidencethatinconversations 21 Doyouknow?

22 thatwouldhappensubsequenttothisthatwewouldgo 22 A. I'mnotrecallingthebriefingdocument.I'm

23 overtheissuesandthatanyconcernsthatother 23 notrecallingthebriefingdocumentthatwentwiththe

24 managersmighthavewouldbe identifiedanddiscussed 24 401.

25 toeveryone'ssatisfactionandthatwe wouldn'tmakea 25 Q. So it'syourtestimonyyoucan'trecall

163
1 preparinga briefingmemorandumforthedirectoronthe 1 so that'swhyI rephrasedmy answer.
2 401recommendation? 2 Q. Rationale.

3 A. I prepared--okay. I wasthinkingabout 3 A. Okay. Rationale.
4 anotherchainofdocumentsandevents.Yes. I 4 Q. Reasons.

5 preparedbriefingdocumentsonthe401decision.I 5 A. Reasons,yes.

6 preparedbriefingdocumentsforthedirectorandfor 6 Q. Andaspartofthat,didn'tyouexplainthe

7 presentationstotheseniormanagementteam. I 7 rationaleforthefillcriteriathathadbeenadopted

8 preparedbriefingdocumentsforothermeetingswith 8 inthe401recommendeddecision?

9 managersovertime. 9 A. I believethatthere'sa sectiononclean

I0 Q. Iappreciatethat,butthequestionI asked i0 fillor acceptablefill.

Ii youwaswhetheryoupreparedthebriefingmemorandum ii Q. Soyouwerethepersonwho spokeforthe

12 forthedirectorofyourdepartmenton the401 12 levelsbelowthedirectorinexplainingtothedirector

13 recormendeddecision. 13 therecomendationforthe401certificationdecision;

14 A. I believethatI did. 14 isthatcorrect?

15 Q. GordonWhitedidn'tprepareit,didhe? 15 A. Iwrotethebriefingdocument,yes.

16 A. No. 16 Q. Wastheresomebodyelsewhowrotea briefing

17 Q. Anddidn'tthatbriefingdocumentattemptto 17 documenttoo?

18 justifyande::plaintherecommendationfor401approval 18 A. It'spossiblethatI hadthebriefing

19 thathadbeenreached? 19 documentreviewedbyotherstaffbeforeI finalizedit,

20 A. Well,aswithanybriefingdocument,it 20 butI'mnotrecallingspecificallyifI didthator

21 providesinformtionthatindicateswhetherornotit's 21 not.

22 anappropriatedecision. 22 Q. Didanyoneelsewritea briefingdocument?

23 Q. So isthata yes? 23 A. NotthatI recall.

24 a. Well,I'mnotsurethatI understandwhat 24 Q. Havinggonethroughallthatinformation,ar_

25 yourdefinitionof justificationwouldbe in thiscase, 25 youabletoe::plaintherationaleforthearsenicvalue

Mary L. Green, CCR, RPR Yamaguchi, Obien&Mangio

206_22-S875 * m.marygreen_verizon.net AR 001661



CaseCompress RAY HELLWIG January8, 2" •
165 166

1 placedinthe401certificationfillcriteria? I Q. Isthereanyevidenceyouhavethatpetroleum

2 A. If it'snotinthebriefingdocument,then 2 isnaturallyoccurringinPugetSoundsoils?

3 I'mrecollectingthatwe hadconversationsaboutwhat 3 A. No.

4 wouldbeacceptable, a positionright Q. youexplain on
butI'mnotin 4 Can thebasis whichthe401

5 nowtoexplainit,no. 5 certificationalloweda levelofso-callednaturally

6 Q. WhatabouthaveyoureadthePCHBdecisionon 6 occurringpetroleumtobe includedor tobe presentin

7 thestay? 7 fill?

8 A. I wentthroughit. 8 A. No.

9 Q. DidyouseethediscussioninthePCHB 9 Q. Isthatsomethingthatyoubrought--andby

i0 decisionaboutpetroleum-basedcontaminants? i0 thatImeanthisissueofthepetroleumnaturally

ii A. I did. ii occurringor not--didyoubringthatto theattention

12 Q. I don'twanttomisquotethePCHB,butwould 12 ofthedirectorwhenexplainingtherationaleforthe

13 youagreetherewerewordsinthedecisiontothe 13 401certification?

14 effectthereisnonaturalbackgroundfor 14 A. I don'trecalldoingthat.

15 petroleum-basedcontaminantsinPugetSoundsoils? 15 (DepositionExhibitNo.91wasmarkedfor

16 A. Somethingtothateffect. 16 identification.)

17 Q. Doyoudisagreewiththat?

18 A. Notnecessarily.

19 Q. Well,I'mnotaskingyounecessarily.I'm 19 identify

20 askingyou-- you'reheretoday.You'rethenorthwest 20 A. It'sa faxto Yvonne.

21 regionaldirectorof theDepartmentofEcology.DOyou 21 Q. A_dwhat'sattached?

22 disagreewiththatconceptthatthere'snonatural 22 A. It'sa

23 occurringbackgroundlevelforpetroleuminthePuget 23 Director and

24 Soundregion? 24 it'

25 A. No. I don'tdisagreewiththeconcept.

167 168

1 haveit--andifnot,I cantryanddigitup-- at

2 whenMicDinsmoreflewinfromEuropeand 2 E:,:hibit86?

3 ladtogodownandmeetintheportoffice 3 A. Yeah. I gotit.

4 withdrawal? 4 Q. Doyouseeonthesecondpointthere,

5 A. havea momenttolookat 5 "Managersshouldnotrewardprojectapplicants'

6 Q. 6 attemptstogetearlyassurances"?Doyouseethat?
7 A. This 7 A. Yes.

8 Q. Now,was wordingofthis 8 Q. Doyouseethesentencethatsays,quote,

9 letterdraftedat .ng? 9 manyprojectapplicantswilltrytogetecology

I0 A. I seemto omeofitwas. i0 managersto assurethemthata projectis,single

ii Q. In you satdownthere ii quote,permittable,singlequote,endquote?

12 withthegc chiefof workedoutthe 12 A. I seethat,yes.

13 wording letterthatwouldbesent ,n'tthat 13 Q. Now,let'sjusttakea lookat thisExhibit

14 ri, 14 91. Ifyoulookdowninthethirdparagraph,there'sa
15 We discussedcommitmentsthatwould 15 sentencetherethatstartswiththewords'we

16 fromthereforwardandcameupwith 16 anticipate."DOyouseethat?

17 A. I wasstilllookingat theotherdocument.

18 (Hr.Witeklefttheroom.) 18 Okay. I'mlookingat theletteragain.Which

19 Q. _d thisisonceagainthemeetingthatwe 19 paragraph,please?

20 discussedthatTomLusterwasnotpresentat even 20 Q. Thirdparagraphdown. Do youseethe

21 thoughatthatpointhewasstillthe401coordinator 21 sentencethatsays"weanticipate"?

22 andresponsibleforthethirdrunwayapplication;is 22 A. Yes. I seethat.

23 thatcorrect? 23 Q. Couldyoureadthatsentenceintotherecord?

24 A. That'scorrect. 24 A. "WeanticipatethatthePortwillbeableto

25 Q. Now,couldyoutakea lookbackifyoustill 25 adequatelyaddressreraainingissues.In lightof"--
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1 Q. I askedyoutoreadthatsentence,butgo 1 learntoimprovethewaywe dealtwithmajorprojects,

2 ahead.Whydon'tyoureadthenextsentenceafterthe 2 andsoit isn'tagencypolicy.Itwasn'tadoptedasa

3 colon. 3 doctrine.Itwasgoodinputfromstaffforusto

4 A. "Inlightofthisperspective,we believe 4 considerwhenworkingmajorprojects.
5 thatitispossibletoissuea 401Certification 5 O. And inanswertomy question,youneversent

6 consistentwiththefollowing." 6 aroundanyrevisionsor correctionsor thingsthatyou

7 Q. Now,your401coordinator'snotthere.He's 7 thoughtshouldbe changedin thisdocument,didyou?

8 stillassignedtotheproject,buthe'snotthere.The 8 Bythisdocument,I meanthelessonslearnedmemo.

9 languageofthisletterisapparentlybeinghamered 9 A. Well,I knowthatpursuantto different

I0 outintheroom,andaren'tyoumakingthoseverykinds i0 discussionsthattheagency'shadotherdocumentshave

ii ofreassurancesthatthelessonslearnedmemosaysto 11 beenproduced,butI don'tknowiftheywereproduced

12 avoid? 12 indirectresponsetoorforpurposesof amendingthis

13 A. Well,firstofall,I don'tagreestraightup 13 document.

14 withallthebulletsinthelessonslearnedmemo. 14 (Deposition_.:hibitNo.92wasmarkedfor

15 Q. Soas farasyou'reconcerned,someofthose 15 identification.)

16 justaren'tgoodadvice;isthatcorrect?
17 A. I thinkthatin someinstancesthey'renot

18 goodadvice.Itdependson thecircumstances.It 18 identify

19 dependsonthesituation. 19 A. Yes. 12,2000.

20 Q. Now,didyoueversendyourownmemoaround 20 That'sa wrongdate.

21 andsay,well,I don'tthinkthisappliestome or to 21 Q. Infact,if page,

22 thenorthwestregionalofficeorto thethirdrunway 22 isn'tthisreall

23 application? 23 A. Y I
24 A. Thelessonslearneddocumentwasa document 24

25 presentedby stafffordiscussionpurposesowe could 25

171
from

2 it'sstaffrecognitionchecks.I seemtorecallGar' eceivecheckswhohadworkedonthe

3 .lingme upandaskingme tolookat thedate. _rfolkswereinvitedto attendthe were

4 h eveI senthima correctedversion.I don 4 givenlettersof appreciationor of

5 fol I mayhavesenthima corrected 5 ition,sothiswasjustforthe who

6 _yb justcheckeditoverthe 6 would receivinga check.

7 Q. _,as Iunderstanditfrom memo,you 7 Q. thechecksaresometh ecologyfor

8 were meetingonNove_oe thatyoucalleda 8 work on the401cart

9 decision meeting? 9 A. correct.

i0 A. Yes. i0 Q. And nameswhowouldgetthe

Ii Q. That's 11 checks?

12 A. That's 12 A. I pickedou 9names.I ranthembyTom

13 Q. Andwasthat nternalecologymeeting? 13 Fitzsi_aons,and thatthee-nailwhereI did

14 A. Yes. 14 thatwasdiscl _tbackamessageeitheron

15 Q. So _cologywasthere;is 15 thephoneo: the lilconcurringwiththe

16 thatcorrect? 16 namesthe hadhere.

17 A. Well was It alsoinclude 17 Q. PeteFactworked 401atsome

18 friendsor of [ngrecognized, 18 poi_ he?

19 andit included--wasto uroutside As diddozensofother

20 fromKingCountyandfrom & Wilson. Q. PeteFactwasn'tonthis thatright?

21 Anyonefromtheport? A. No,he'snot. IbelievethatI another

22 No. listoffolkswho receivedcertificates

Q. Andthiswasforthepurposeof appreciation,andI thinkI had

checks to thestaffpersonswhohadwork_ on the

25 Q. Now,thesemeetingsthatyouwereholding
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I withtheport,inholdingthosemeetingswiththeport, i ofecologyandtheport,ofcoursetheportwouldget
2 youpreparedmatrices,didn'tyou,ofwheredecision 2 copiesofthosenotestoo.
3 issueswereon the401? 3 Q. Thosematrices,aretherekindof-- Idon't

4 A. Sowe'rejumpingbacktoMay2000now? 4 knowwhatkindof computerprogramyoudothemon,but
5 Q. No. Actually,we'rejumpingto startingin 5 they'rekindof documentswithlinesgoinghorizontally

6 _:tober2000whenthemeetingswiththeportstarted. 6 andverticallyandit talksaboutan issueandthen

7 A. Okay. Thefacilitatedmeetings.Right. 7 wheretheissueisin theprocess?

8 Yes. 8 A. Right.InitiallyI thoughtyouwere

9 Q. Andthosematriceswerepreparedand 9 referringtosometablesthatI usedtoproducemyself,

I0 distributedtowhom? i0 but,yeah,thesetablesormatricesifyouwillwere

11 A. Alltheindividualswithresponsibilityfor 11 probablyproducedinWord.

12 workingtogetherto internallyandthenexternallytoo 12 Q. Thosehaveboxesinthemwithnotationson

13 at theportto resolveissuesandtoTomFitzsi_aons, 13 variousissues?

14 andI'mnotrememberingothermanagersatthispoint. 14 A. Yes.

15 Q. Sodidthosematricesgetsharedwiththe 15 Q. _d thoseweresharedwiththeportaspart

16 portatthesenegotiationmeetings? 16 ofthisfacilitatedprocess?

17 A. Well,theyweren'tnegotiationmeetings.I 17 A. Withtheportandthenof courseultimately

18 thinkintheverybeginningI thinkthattheport-hired 18 withACCandanyoneelsewhomadea requesttogeta

19 facilitatorreferredtothemeetingsasnegotiations. 19 copy.

20 I thinkthattheyweren'treferredtoasnegotiations 20 Q. Now,whatdoyoumeanby ultimately?

21 afterthemeetingsgotunderway. 21 A. Theyweremadeavailablethroughpublic

22 Theywerefacilitatedtechnicalmeetingsto 22 disclosure.

23 workthroughissuesrelatedtotheport'sstormwater 23 Q. Weren'ttheywithheldasdeliberative?

24 managementplanproposalandtheirlowflowmitigations 24 A. Notthe--thematricesthatI'mrecalling

25 plan,andsincethemeetingswerefacilitatedonbehalf 25 thatwereproducedtodocumentthetechnicalmeetings

175 176
1 thatwerefacilitatedby KateSnider,meetingsbetween i Q. _d to anyoneelse?

2 theportandecology,thatinformationwasnotheld. 2 A. _n Kenny.
3 Thatinformationwasmadeavailableona regularbasis 3 Q. _yone else?

4 totheACCunlessthere'sanothermatrixora table 4 A. I don'tthinkso.

5 thatyou'rereferringtoandI _ybe havea different 5 Q. Well,I'mlookingatyoure-maildatedHay

6 oneinmind. ButI'mreferringto thefacilitated 6 17. Do youseeExhibit93? Itsays,"This,quote,

7 technicalmeetings.At1ofthatinformationwasmade 7 updated,quote,tableshouldassistindiscussionswith

8 available. 8 Portof Seattlestaffandmanagers."Doyouseethat?

9 Q. Let'sseewhatwe'vegothere. 9 A. Yes.

i0 (DepositionExhibitNo.93wasmarkedfor 10 Q. Now,whowas itgoingto assist?
Ii identification.) ii A. Letme lookat itfora minute.

12 Q. (BY_. EGLICK)Canyoutakea lookatwhat's 12 Q. Sure.

13 been_arkedasExhibit93? 13 A. Thiswastoassistus inourinternal

14 A. Yes. 14 discussionsandsubsequentdiscussionswiththeportin

15 Q. Isthisthekindofmatri:: thatyouwere 15 understandingtherelationshipbetweenthenatural

16 referringto? 16 resourcemitigationplan,thelowflowmitigationplan

17 A. No. No. Thisis--I wasreferringtothe 17 requirementsandthestormwaterplan,theideabeing

18 matricesor tablesthatwereproducedalongwiththe 18 thatthereneededto beanalysisrelatingtothe

19 notesthatdocumentedthefacilitatedtechnical 19 integrationofthem.

20 meetingsbetweentheportandecology.Thisisnotthe 20 Q. Sowasthissharedwiththeport?

21 tablethatI wasreferringto. 21 A. Well,letme see. I don'tbelieveitwas.

22 Q. Well,whoproducedthematri::inExhibit93? 22 Itmy havebeenata laterdateafteritwas

23 A. Thisis onethatIproduced. 23 ultimatelyreleased,butI believeitsusefulnesswas24 Q. _d sowhodidthisgo to? 24 short-lived;thata pointneededtobemde with

25 A. ThiswenttoTomFitzsimons. 25 respectto theneedto havetheseplansintegrate,and
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1 afterthepointwasmade,afterwe discussedit,I I _. Kennysays,quote,itis stillveryrough,but

2 don'tbelieveitwasusedmuchintothefuture. 2 giventhetimeconstraintsaheadofus,Iwantto get

3 (Deposition_:hibitNo. 94wasmarkedfor 3 thistoyousothatyoucanstartlookingitoverand

4 provideme feedback,endquote?
identification.) 4 with

5 Q. (BYHR.EGLICK)Lookingatwhat'sbeenmarked 5 A. Yes.

6 Exhibit94toyourdeposition.Canyouidentifyit? 6 O. Thisisane-maildatedJuly29.

7 A. Thisisane-mailfromAnnKennytomyself. 7 A. Correct.

8 It'sdatedJuly29,2001,lastsu_er,toKevin 8 Q. Sowhat'sthetimeconstraintifthedeadline

9 Fitzpatrick,JohnDrabeck,othersat ecology.Itwas 9 -- whatwasthedeadlinefor401certificationbasedon

i0 atthetimedeliberative,anditwasa preliminary i0 thatone-yearrequirement?Wasn'titDece_nber27,

ii draft401waterqualitycertificationforthethird II 2001?

12 runway.Italsowentouttoourconsultants,Katie 12 A. Itwasa fewmonthsout.

13 WalterandKellyWhiting. 13 Q. ItwasDecember,wasn'tit?

14 M_.MARCHIORO:I'mgoingto interject.I 14 A. I believeso.

15 believethisisa previouslymarkedexhibitforthe 15 Q. Sohere'sMs.Kennysendingan e-mailon

16 depositionofAnnKenny. 16 Sunday,July29,sayinggiventhetimeconstraints

17 HR.EGLICK:I don'tknowifit'sthesame 17 aheadofus,Iwantedtogetthistoyou. Whattime

18 one.Maybeit is. We'llhavea dup. 18 constraintis shereferringto?

19 Q. (BYHR.EGLICK)Soyougotoneofthese, 19 A. She'sreferringto a blockof timethatwe

20 right? 20 estimatedwouldbe adequateformakinga 401decision.

21 A. R/ght. 21 Q. A blockof timeyouestimtedtowhom?

22 Q. Andyoucommentedonit totheextentyouhad 22 A. Internallyamongstourselves.

23 comments? 23 Q. Andwasthatestimatetrans_/ttedtosomeone

24 A. I believeIwouldhave,yes. 24 whowasrelyingon it?

25 Q. Doyouseethiscovernoteherewhere 25 A. I believethat-- well,therewasa lotof

1791 interestinthestatusof thedecision-makingprocess 1 understanding,isestimatea synonymforconstraint?

2 fromtheproponentandof coursefromtheopponents, 2 A. Nottomyunderstanding.

3 andaspartofmyjobincoordinatingwiththe 3 Q. Sowho'sputtingonthetimeconstraint

4 technicalpeopleas Imentionedpreviously,I wouldask 4 referredtoby AnnKennyinthise-mail?

5 thatestimatesbemadewithregardtohowlongitwould 5 A. Theagencyi_osedituponitselftomakea

6 taketoreviewgivendocumentsandgiventheiradequacy 6 decision.

7 tospeculatearoundwhenwe mightbeabletomakea 7 Q. Bywhen?

8 decision,andthetimeframethat'sbeingreferredto 8 A. Theblockoftimethatwe hadinfrontofus

9 hereorthetimeconstraintsrelatetoa timeframe 9 for,ekinga decisionmovedseveraltimes,andsoI'm

I0 producedby thatprocess. I0 pausingbecauseI'mtryingto recollectwhatwe'd

ii Q. Well,surely,_. Hellwig,you'renot ii establishedforourselvesatthistime. Atonetimeit

12 testifyingthattheAirportCommunitiesCoalition 12 wasJune.ThenitwasJuly,andnowwe'reintoAugust.

13 placeda timeconstrainton ecologyinwhichitwanted 13 Itwouldmoveasa functionofusnotgettingwhat

14 adecisionissued,areyou? 14 neededorhavingenoughtimetoreviewwhatwehadto

15 A. No. 15 makea decisionandbe co_ortablewithit. SoI'mnot

16 Q. Andyouunderstand,don'tyou,thedefinition 16 recallinga deadlineassociatedwiththistime

17 oftheword"constraint,"or shouldI bringina 17 constraintrighthere.

18 dictionary? 18 Q. SoAnnKennywasworkingweekendsand

19 FI.MARCHIORO:Objection;argumentative. 19 referringtotimeconstraints,buttoyourknowledge,

20 A. I understand. 20 therereallywasn'tone?

21 Q. (BYHR.EGLICK)Estimateisnota synonymfor 21 A. Wewereattemptingtomakea decisioninan

22 constraint,isit? 22 effectiveandefficientmanner.

23 A. Constraintdoesn'tnecessarilyimplyane:.:act 23 Q. Well,weren'tyougettingpressurefrom

24 date. 24 higher-upstogetthatcertificationout?

25 Q. Ididn'taskyouthat.To your 25 A. Wehadcontinuouspressure,andasyou've
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1 pointeditoutme,I'veindicatedinpreviousdocuments 1 A. No.

2 attimesI thoughtitwassubstantialpressuretomove 2 Q. Nopressurefromthegovernor'soffice?

3 aheadwitha decision,thepressurebeinginterestfrom 3 A. Lotsof interestfromthegovernor'soffice

4 theproponentandinterest-- cameatusfrom 4 andon the of inthe
pressure part agencymanagement

5 multipledirections. 5 decision-makingprocess.

6 Q. Letme gobackandaskthequestionI asked 6 Q. Interestfromthegovernor'sofficee@ressed

7 youbeforeagaintojustmakesurewe'renotgetting 7 how?

8 confusedhere.Me youtestifyingthattherewas 8 A. Expressedinwantingtoknowwhatthestatus

9 pressurefromtheAirportCormunitiesCoalitionto 9 of thedecisionwas.

i0 issuethedecisionquickly? _.
ii A. No. ii

12 Q. _d you'renottestifyingthattherewas

13 pressurefromtheAirportCommunitiesCoalitionto 13 haveac_sation withthechiefof/ --

14 issuea certification,areyou? 14 Q. This_ar person? /

15 A. No. _ite thecontrary. I! A. PaulIsakl._NN_ /

16 Q. Sothepressureto issuea decisionquickly I! Q. JoeDearwas_en?

17 wascomingfromhigher-upsinstategovernment,wasn't 17 A. JoeDearwasgon_#_N_

18 it? Wasn'tit? 18 Q. OkaY. _ /

19 a. Theinterestina quickdecisionhadbeen _ updates_riefings.

20 therefora matterof yearsonthepartoftheproject 20 Q_e youworkedon, rePaul

21 proponent. 21 Isakiis_df!'lingandaskingwhenit'sgoing_be out?

22 Q. Pleaseanswermy question. 22 /me.

23 A. Pleaserepeatthequestion. 223j_'_.Sea-Tac, right?_
24 Q. Thepressurefora quickdecisionwascoming

25 fromhigher-upsinstategovernment,wasn'tit?

183 1841 Exhibit94. Lookatthetopofthepageifyouwould. 1 fillsourcesamplingschedulewillbe asproposedby

2 A. Okay. 2 theNorthwestRegionalOfficeWater_alityProgram.'

3 Q. Doyouseewhereitsays"basis"? 3 Q. Socanyoue::plainas you'resittinghere

4 A. Yes. 4 todaytherationaleforgoingwiththelessernumberof

5 Q. Now,thatdidn'tshowup--thatbold 5 samples,sir:asopposedto the226recomendedbythe

6 paragraphofprintbasistheretextdidn'tshowup,did 6 to/riceclean-upprogram?

7 it,intheAugustorSeptembercertifications,didit, 7 A. Therationaleiswiththewaterquality

8 theonesthatwereactuallyissued? 8 programandthe401coordinatorthatI wouldrelyupon.

9 A. I'mlookingatthat,andI don'tseeit. 9 I don'thaverationalebeyondthat.

i0 Q. Now,couldyoureadthefirst-- actually, I0 Q. Wascosta factor,costfortheport?

II whydon'tyoureadthewholethingintotherecord, II A. I'mpausingbecausecosthadbeenbroughtup

12 thatbasisparagraphthat'sinExhibit94whichwasthe 12 as a factorbytheport. I'mnotrecallingthatitwas

13 draftthat_n KennycirculatedonJuly29. 13 a factorinthisdecision.

14 A. "Basis:Thefillsourcesamplingscheduleis 14 Q. Wasn'tthereanotherdraftof thisdecision

15 asproposedby theNorthwestRegionalOfficeWater 15 thatactuallycalledoutthatcostwasa factor?

16 _alityProgram.TheToz:icsCleanupProgramhas 16 A. I'mnotrecallingit. Theremaybeone.

17 providedguidanceforthesamplingof 17 (DepositionExhibitNo.95wasmarkedfor

18 petroleum-contaminatedsoilstockpiles(Publication 18 identification.)

19 Nunlber91-30).Theguidancereco_endeda muchhigher 19 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked

20 samplingschedulethanas proposedinthefill 20 as E::hibit95to yourdeposition.Canyouidentifyit?

21 criteria.Fore:cample,fora 200,O00-cubicyard 21 Canyouidentifyit?

22 stockpile,theTo:riceCleanupProgramguidance 22 A. It'sane-mailfromTomFitzsimonsto

23 reco_endeda minimumnumberof226samplesas compared 23 myself,SherylHutchison,ourpublicinformation

24 tosir:samplesas proposedabove.Intheabsenceof 24 _nagerinLaceyfortheagency,andDiannePastore,

25 Ecologyguidanceforthesa%olingofborrowsites,the 25 whoisTomFitzsimmons'assistant,regardingSeattle
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1 editorialsbyphoneaboutthethirdrunwaydecisionand i O. Andwhatweekwasthat?

2 Tom'sscheduleonAugust9. 2 A. ItwastheweekofAugustI0orAugust9.

3 Q. Sowhat'sthatallabout? 3 Q. Soallofthisschedulingwasdonearound

4 A. Itwas inanticipationof-- letme lookat 4 thatconstraint?
5 itbriefly. 5 A. Whenwe gottowithina coupleofweeksof

6 Q. Sure. 6 earlyAugust,itbecamemuchclearerwhenwe thoughtwe

7 A. Ithadtodowiththetimingofannouncing 7 couldgeta decisionout,sowecommittedtonakinga

8 ourdecisionknowingthattherewasinterestinthe 8 decisionandtryingtodo it,andnowI'mrecalling

9 mediaandbyotherpartiesthatwe wouldn'twantto 9 that'sprobablywhy_n wasneedingtoworkonthe

i0 announcea decisionpriortomking it. i0 weekend,althoughshedidthatonherown.

ii Q. Well,thiskindof setssomeparameters, ii _. F_RCHIORO:Canwe takea break?

12 doesn'tit,intermsofwhatyourtimeframeisfora 12 _. EGLICK:Sure.

13 decision? 13 (Recesstaken.)

14 A. Itdoes. 14 (Ms.Leavittlefttheproceedings.)

15 Q. What'san E-Boardby theway? 15 Q. (BY_. EGLICK)What'sS_ mean,M_.Hellwig?

16 A. Editorialboard. 16 A. Seniormanagementteam.

17 Q. Sopartofthedecisionmakingwasthen 17 O. hd whatdoesthatreferto?

18 i_ediatelyorpartof thediscussionaboutdecision 18 A. Well,senior_nagementteamconsistsof the

19 makingwasi_ediatelytryingto_plainittopeople 19 followingezecutivemnagers: thedirector,thedeputy

20 whowriteeditorialsfornewspapers? 20 director,theregionaldirectors,chieffinancial

21 A. Weknewthatwe'dbecontacted.NowthatI'm 21 officer,directorof personnel,andthelegislative

22 seeingthisandI'mthinkingaboutmy earlieranswers, 22 liaisonor intergovernmentalaffairsdirector,andour

23 I amrecallingthataswe gotto theendwe didproject 23 divisionchiefforthe_G sitsin. Thedirector's

24 whatweekwe thoughtwewouldbeabletomakea 24 assistantandspecialassistantto thedirectorwillbe

25 decision. 25 thereoffandon. At thetimeitwasJoeWilliam,I

187 '_
1 believe.KeithPhillips,specialassistantto director 1 naturalhydrologiccycleinperpetuity.

2 onwaterresourceissues,usedtobeprogrammanager 2 Q. Didtheseniormanagementteamdiscussthe

3 forwaterresourcesprogram. 3 waterrightissue?

4 Q. _e therevotestakenatseniormanagement 4 A. Yes.

5 teammeetings?Isthathowitworks? 5 Q. Waseveryoneattheseniormanagementteam

6 A. No. 6 unanimouslyinagreementthatnowaterrightsshouldbe

7 Q. So it'sjustdiscussion? 7 requiredto theport?

8 A. We havediscussion,trytoreachconsensuson 8 A. I don'trecalltouchingbasewithevery

9 importantissues. 9 memberontheteamwithregardtowhetheror notthey

i0 Q. On thewaterrightsissue--do youknowwhat i0 agreedwiththeapproachor thedecision.

ii I'mreferringtowhenI saythewaterrightsissue? ii Q. Well,thedecisionwasdiscussed,wasn'tit?
12 A. Yes. 12 A. Yes.

13 Q. What'syourunderstandingofwhatI'm 13 Q. At theseniormanagementteammeetingon

14 referringto? 14 what,April3,2001?

15 A. It'smy understandingyou'remostlikely 15 A. Iwouldhaveto checkmy calendar.

16 referringto theissuerelatedtowhetheror notthe 16 Q. Wasitsometimeinthespringof 2001?

17 portshouldbe requiredtoobtaina waterrightforthe 17 A. Ibelieveso.

18 stormwaterthatitmanagestoprotectwaterquality. 18 O. _d youdon'trecallwhetheranyoneatthe

19 Q. Andthemanagementofthestormwaterasyou 19 meetingsaid,no,theyneeda waterright?

20 putitincludesrelyingonthatstormwaterfor 20 A. I touchedbasewitha coupleofthemembers

21 mitigationinperpetuityforstreamflows;isthat 21 priorto themeetinganddon'trecallthat,andthen

22 correct? 22 duringthemeeting,ourAAGsupporthadprovided

23 A. To relyon thatstormwaterto--well,to 23 informationthatcouldbe usedto--well,inform+24 manageit,toprotectagainstproblemsassociatedwith 24 onbothsidesof theissueforustoconsider.

25 peakflows,andto thenalsouseittomimickthe 25 Q. Whoprovidedinformtiononbothsidesof the
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1 issue?

2 A. Inconsultationwithprogrammanagersand A. Yes.

3 otherprogramstaffandwithassistancefromthe 3 Whoishe?

4 attorneys,we gothelpinunderstandingtheissueson 4 he worksforprivatepracticenow,
5 bothsides--ortheelementsof thedebateon each 5 hewas .sionleadfortheecologydivision

6 sideoftheissue. 6 supportin, fora fewyears.

7 Q. ;mdthenwhomadethedecisionnottorequire 7 Q. Lead ninghe supervisedallthe

8 a waterright? 8 attorneys tingecologyinadvisi ,?

9 A. Seniormanagementteam. 9 A. Right. s correct.

i0 Q. Anyparticularwaythatthatdecisionbythe i0 Q. _d hewas 'snow,is an attorney

ii seniormanagementteamwasaccomplished?Wastherea ii forPortofSeattle?

12 votetaken? 12 A. I believethat a lotofhats

13 A. Well,itwasn'tavote,butwe askedfor-- 13 rightnow. He supports ingtonEnvironmental

14 essentiallythequestionwasposedandaskedfor 14 CouncilandIbelieve Hebelongstoa

15 concurrence,andtheheadsnodded.Tom'sheadnodded, 15 privatefirmandthel has supportto the

16 whichisthemostimportantoneintheroom. 16 PortofSeattleat

17 Q. Tomwho? 17 Q. Sowhen sayhe supportsthe ington

18 A. TomFitzsimmonsasthedirector. 18 Environmental do youmeanwith to the

19 Q. Hewasat themeeting? 19 third llication?

20 A. Hewasatthemeeting. 20 A. No. He'sjusta memberofthe

21 Q. Didhe disclosethathe'dhada conference 21 whyarewehavingina responseto a

22 callonthewaterrightstopicamongotherthingswith aboutwhetherhe representedthePortof

23 Joan_rchioroandJay_nninginthefewdaysleading inclusionofa referenceto theWashington

24 uptotheseniormanagementteammeeting? Council?Is

25 A. I don'trecallifhedisclosedthatornot.

191 192
1 managerintheregion,withcopiestoTomFitzsimons

Q. Did_. Manning'sparticipationinthe 2 andSherylHutchisonregardingbriefingmaterialfor

3 tonEnvironmentalCouncilhaveanyrelevi 3 thegovernor,andit'sa requestthatbriefing

4 your 4 materialsbeingpreparedforTom'smeetingwiththe

5 A. _kI wassortingitoutin to 5 governorandPaulIsakion thethirdrunwaybe sentto

6 answerthe ion. 6 himcloseofbusinessonTuesday,August7.

7 Q. Sowho representand doeshe 7 Q. SoisthisoneofthoseconstraintsthatAnn

8 represent,then? 8 Kennywasreferringto?

9 A. Theport. 9 A. Yeah. I thinkI mentionedearlierthatonce

I0 Q. Now,youdon't then,thedirector I0 thematerialsgotinfrontofme I'dbegintorecall

ii saying,well,Iwason newithJay_nningabout II thatwehad--aswe gotcloseto thebeginningof

12 thatwhenyouwere issuewiththesenior 12 Augustthatweseta goalfortryingtomakea decision

13 managementteam you? 13 ifallthepieceswouldfalltogetherintheweekof

14 A. I'm g that. 14 the10th.

15 Q. didyoueverlearn thatJay 15 Q. Andwhenyousayyouseta goal,seta goal
16 Fsnninc beenona conferencecallwit Ln 16 andcommunicatedittowhom?

17 _rc andthedirector? 17 A. ToMs.Kennyandanyotherstaffwhowould

18 Irememberhearingreferencestosuch 18 needtobe assistingherwithinputforthe401.

19 butI'mnotrememberingit 19 Q. Wastheas youputitgoalcommunicatedto

20 theport?

21 identification.) 21 A. I believethatI hadat leastone

22 Q. (BY_. EGLICK)Lookingatwhat'sbeenmarked 22 conversationwithElizabethLeavitta weektoa week

23 E_:hibit96. Canyouidentifyit? 23 anda halfinadvanceof theweekofthelOthtelling

24 A. Thisisane-mailfromDiannePastoreto 24 herthatwemightbe abletomakea decisionthatweek.

25 myselfandCurtHart,whowasmypublicinformation 25 I saidweweretryingtomakea decision.I wasless
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1 definiteexternallythanI wasinternally. 1 director,frommyself,andit'sa briefingdecisionfor

2 0. Whatdoyoumeanby lessdefinite? 2 Portof SeattleSea-TatInternationalAirportthird

3 A. Iwasdeliberatelyvaguewiththeportto 3 runwayproposals_cpandedversionfor_esdaymeeting,

4 help expectationsaroundwhatwem/ghtormight 4 soit'san e::pandedversionofanotherdocu_ntI'dmanage

5 notbeabletodo. 5 createdforpurposesof goingoverthedecisionthatwe

6 Q. Youneverdidgetthatcompletelowflowplan 6 wereheadedtowardswithseniormnagementteam.

7 youwerewaitingforby thetimeyouissuedthe401 7 Q. Now,whenyousay thatthisisa draft,you

8 certificationinAugust,didyou? 8 noticethelogoonheresays"TomFitscopy"orthe

9 A. Wehadenoughinformtiontomakea decision. 9 handwrittennotationsays"TomFitscopy."Doyousee

I0 Q. Didyouhavea completelowflowplan? I0 that?

ii A. Wehada calculatedimpactandwehad ii A. Yes.

12 conceptualplans,andsowe hadwhatweneededtobe 12 Q. So I assume-- andperhapsyoucantellme --
13 abletomakea decision. 13 thismeansthatthiswasthecopythatwassentto

14 Q. Isthatwhatyouhadtoldtheportoriginally 14 _. FitzsimonsandthenultimatelyproducedtoACCon

15 thatyouneededtohavetomakea decision? 15 publicdisclosure?

16 A. I believethatwehadbeentellingtheport 16 A. Yes. Thatmustbe.

17 formonthsthatwewouldnotmakea decisiononthe401 17 O. Thenwhilethisis labeleddraft,itwas

18 untilwehadconfidenceina calculatedi_act tothe 18 actuallytransmittedfromyoutoMr. Fitzsirtaons;is

19 creeksthatwouldneedto beoffset. 19 thatcorrect?

20 (DepositionExhibitNo.97wasmarkedfor 20 A. Yes. Itwouldhavebeen.

21 identification.) 21 Q. _d thenisthisa draftbecauseitneeded

22 Q. (BYMR.EGLICK)Showingyouwhathasbeen 22 M_. Fitzsimons'approvalbeforeitwentina package,

23 markedasE::hibit97toyourdeposition.Canyou 23 forexample,to thegovernor?

24 identifyit? 24 A. Itwasdraftbecauseit neededtobe looked

25 A. Thisisa draftmemotoTomFitzsi_aons,the 25 at tomakesureitwasaccuratebeforebeingconsidered

195 '_

I final,anditwasnottheversionintendedtogo to-- 1 Q. (BYMR.EGLICK)-- E::hibit98toyour

2 a draftoftheversionintendedtogo tothegovernor's 2 deposition.Canyouidentifyit?
3 office. 3 a. Thisisa newsrelease.Itwasa

4 Q. Wereanychangesmadeinthisdocumentafter 4 confidentialdiscussiondraftpressreleaseinthe

5 itwassentto_. Fitzsi_ons? 5 eventtheDepartmentofEcologyrendersan approval

6 A. I don'trecallthattherewereanychanges 6 decisionforthePortofSeattle's401permit

7 made;thatitwasadequateforitspurposetobrief 7 applicationto constructa thirdrunwayat

8 seniormanagementteam. 8 Seattle-Taco_InternationalAirport.

9 Q. Andasfaras youknow,what'sin itis 9 Q. Now,I noticealthoughGordon_ite hadthe

I0 accurate;isthatcorrect? i0 honorof signingthecertification,yougotthequote.

II A. As farasI cantell. ii Doyouseethaton thesecondpage?

12 Q. Well,youwroteit,right? 12 A. Yes.

13 A. Correct.I'mjust-- inresponseto your 13 Q. Sohowcome?

14 questionwastherea subsequentversion,I'mnot 14 A. Inmy roleasregionaldirector,I ama

15 recallingiftherewasornot. 15 spokespersonintheregionforthedirector,a member

16 Q. I mean,inthisparticular_.:hibithere,did 16 oftheseniorn_nagementteam,andtheassumptionbeing

17 youputanythinginit intentionallythatwas 17 it'sappropriatefora seniormanagerto speakon

18 inaccurate? 18 behalfofan actiontakenbyDepartmentofEcology.

19 A. Of coursenot. 19 Q. _d GordonWhiteisn'ta seniormanager?

20 Q. Soasfarasyouknow,Exhibit97 isaccurate 20 A. Gordonispartoftheexecutivem_nagement

21 as farasyouknow? 21 team. He'snotpartof theseniormanagementteam.

22 A. Itwasmeanttobe accurate,yes. 22 Theseniormanagementteamisextendedtoconstitute

23 Q. Now,let'stakea lookat-- 23 thee::ecutivemanagementteamwhenweaddtoitthe

24 {DepositionE::hibitNo.98wasmarkedfor 24 programmanagersforalltheoperatingprogram.

25 identification.) 25 That'scalledtheexecutivemanagementteam.
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1 Q. Andyouweremorehands-onanyway,weren't 1 stands.

2 you,onthedecision? 2 Q. ThequoteabouttheAugusti0decision?

3 A. I wasmorehands-onintermsofdrivingthe 3 A. Andit'sapplicablealsototheSeptember21

4 process,yes. 4 decision.
5 Q. Andyou'requotedhereassaying,"Iam 5 (Deposition_:hibitNo.99wasmarkedfor

6 confidentthatEcologyhasreacheda decisionthatis 6 identification.)

7 scientificallysound,technicallyfeasibleandlegally 7 Q. (BY_. EGLICK)Showingyouwhathasbeen

8 defensible." @ markedas_:hibit99. Canyouidentifyit?

9 A. That'scorrect. 9 A. It'sa briefingdocument.Ifyoucangiveme

i0 Q. Andthiswaswithregardto theAugusti0, I0 a momentto lookatit.

ii 2001,certification;isthatright? ii Q. Sure.

12 A. Yes. Yes,itwas. 12 A. Itlookstobe documentsandnotesI put

13 Q. Andisthereanythinginaccurateinthat 13 togetherforpurposesof --justa minute.

14 quote? 14 Q. It'sdatedintheupperleftAugust16,2001,

15 A. No. Thequoteisgood. 15 right?

16 Q. So there'snothinginaccuratein it? 16 A. That'scorrect.

17 A. No. 17 Q. So that'ssi::daysafterthedateofthe

18 Q. Bytheway,whenthemodifiedcertification 18 certificationthatwasissuedinAugust,right?

19 wasissuedonSeptember21--do yourecall? 19 A. Yes.

20 A. Yes. 20 Q. Sowhat'sthisallabout?

21 Q. --didyouissuea pressreleaseandhavea 21 A. Ibelievethiswaspreparedforpurposesofa

22 quoteinthat? 22 meetingthatTomFitzsimmonsandI hadwithport

23 A. I believethatwedraftedtalkingpointsthat 23 officialsandPaulIsakiindowntownSeattle.

24 includedthatquote,butI don'tknowthatwe did--I

25 don'tbelievewedida pressrelease,butthequote

199 200i commissionermeeting-- I believeitwasa dayor two

2 theguyfrom 2 afterthedecision,butI wouldhavetocheck-- tobe
3 ofstaff? 3 availableto announceourdecisionto thatbody.

4 A. Yes. 4 Q. Wasn'tthatonthe14th?

5 5 A. Thatmayhavebeen.

6 A. Theporthadsomequestionsabout-- theport 6 Q. OfAugust?

7 hadquestionsrelatingtosomeof thetermsand 7 A. Yes. Andatthatmeeting,followingthe

8 conditionsinthe401andwasaskingforclarification. 8 commissioner'smeetingina briefe:_changewithGina

9 Notknowingwhatallofthequestionsmightbe,I 9 MarieLindseyandTom,I becamemoreawareingeneral

I0 believethisdocumentisanattemptto anticipatesome i0 termsofsomeconcernsthattheporthadwithtermsand

ii of theconcernsthatmightbe discussedatthemeeting. Ii conditions,notunderstandingthem,needingclarity.

12 Q. Letme askyoua questionaboutthis.You 12 Q. Whatdoyoumeanmoreaware?Wereyouaware

13 haveElizabethLeavitt'sphonenumber,don'tyou? 13 of itbefore?

14 A. I do. 14 A. I shouldsaymadeawareof. I can'trecall

15 Q. AndI betyou'reonherspeeddial,don'tyou 15 ifI hada conversationwithElizabethpriortothat

16 think? 16 commissionermeetingor not. It'spossiblethatI did

17 A. Probably. 17 andshegaveme a hintofsomeconcernthattheymight

18 Q. Sowhyis itthator doyouknowwhythe 18 haveandtheneedforsomeclarification.

19 certification'sissuedonAugusti0andyou'refinding 19 MichaelCheynewasalsoatthecommissioner

20 outthroughPaulIsaki,thegovernor'schiefofstaff, 20 meetingwithGinaMarieLindseyandmadea few

21 thattheporthasquestionsaboutthecertification? 21 generalizedstatementsaboutconcernstheyhadthat

22 A. No. Iwasawarethattheporthadsome 22 theyneededclarificationaroundsomeofthetermsand

23 questionspriortothat. 23 conditions,sothatwaswheremyunderstandingthat24 Q. Now,howwereyouawareofthat? 24 therewereconcernswasclarifiedsomewhat.

25 A. TomFitzsimmonsandI hadattendeda port _ O Sv,I,_='du_ =au[x_a_lLxux_,u,_F_uuu_,
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i thoseareyourhandwriting?

2 the 2 A. Theyare.

3 thenisinthepicture 3 Q. Andcanyoureadthoseintotherecordif you

4 A. 4 would?
5 A. I'lltry.

6 Q. MicDinsmoreistheporte_ecutivedirector? 6 Q. By theway,I shouldclarify.Whereitsays

7 A. Porte_:ecutivedirector. 7 -- Ibelieveyourcopysayson itintheupperright

8 Q. Meanwhile,hadyoutoldstaffthat--port 8 "_G copy."Doyouseethat?

9 staffthatyouthoughtyou'ddonea finejob,the401 9 A. Yes.

i0 wasclear,andDOEwasnotgoingto entertainchanges I0 Q. That'sAndreaElizabethGradcopy.That'sa

Ii orwordstothateffect? ii notationby HelsellFettermanparalegal.Justforthe

12 A. Wordstothateffect.I believethatwe felt 12 recordsoeveryoneknowsthat'snotpartofthe

13 comfortablethatitwasclear.Atthesametime,we 13 document,is it?

14 understoodthatitwaspossiblesomeofthelanguagein 14 A. Themonitoringandreportingrequirementsin

15 the401couldbe modifiedto clarifyintentwithout 15 the401andadditionalplannedinfomationsubmittals

16 weakeningit. 16 increasesthechanceofsuccessto themitigation.If

17 itfails,theconditionsrequiremoremitigation.It's
18 18 whatmakesthe401defensible.

19 governor'schief andcomplained, 19 Q. Letme askyoua question,andmaybeI guess

20 andinaz to 20 you'rethebestjudgeofyourwriting,butI seewhere

21 itsaystheword"monitoring"andthenitsays"slash

22 reporting."Do youseethat?

23 MR.REAVIS:Objection;lackof foundation. 23 A. Yes.

24 Q. (BYMR.EGLICK)Thenlookingat_hibit..,°_ 24 Q. Andthenthere'sa forwardslash.Doyousee

25 there'ssomehandwrittennotesatthetop,andI assume 25 that?

203 '1 A. Yes. 1 O. Now,lookingat thetypewritten-- well,

2 Q. Andthenisthatsupposedtobea caretof 2 actually,onthebottomright,doesthatsaybackthru?
3 somesort? 3 A. "Breakthru."

4 A. That'sa greaterthan. 4 Q. Whatdoesthatmean?

5 Q. Andthenitsays"plans." 5 A. Iwouldneedto readthisdocument,andeven

6 A. Somoreplans. 6 thenI stillmightnotrememberthecontext,butletme

7 Q. Andthenwhatarethene::tletters?Yousaid 7 see. I can'trecall.

8 increase. 8 Q. Now,lookat thetopportionof thedocument,

9 A. Ensure. 9 then. Overridingmessages,thatwasthemessageyou

I0 Q. Soit'sensure;it'snotincrease? i0 weregoingtogiveto theportinthemeeting;isthat

ii A. It'sensure, ii right?

12 Q. "Successofmit,"isthatmitigation? 12 a. TheseareoverridingmessagesthatI talked

13 A. Mitigation.Ifit fails,conditionsrequire 13 with-- Iwasgettingready-- I wassupposedtobe --

14 moremitigation.It'swhatmakesthe401defensible. 14 I waspackingmycargoingonvacationthatday. Tom

15 Q. Andontheright-handsideinthemarginyou 15 pickedme up atthehouse.Thisisa documentI used

16 havesomethingthatlooks likeFTES. 16 tobriefhimonthewayup toSeattle.

17 A. FTEs,andthat'srelatedto -- 17 Q. So thisiswhatyou'retellingTom,ecology

18 Q. Full-timeequivalents? 18 isoverridingmessages?

19 A. Full-timeequivalents.Theportagreedin 19 A. Itwasmy perspectiveofwhatwouldbe some

20 conceptbeforeweevenmadea decisionthatifwe ever 20 goodoverridingmessages.

21 gottothepointof a decisionthatitwouldmake 21 Q. Forecology?

22 resourcesavailabletoecologytohelpusoversee 22 A. Forecology.

23 compliancewiththetermsandconditionsofthe401. 23 Q. Now,thefirstbullethereis,quote,we24 Otherwiseforus todo so itcreateda capacityissue 24 believethe401isclear,endquote;isthatright:

25 forus intheregion. 25 A. That'sright.
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I Q. Thenyousay,quote,theportshouldnotbe 1 Q. Sowhyisthattheport'sfault?

2 surprisedbytheconditions? 2 A. It'snosecrettheportwasinterestedina

3 A. Yes. By theconditions.Wouldyoulikeme 3 decisionsoonerratherthanlater.

4 toreadit? 4 Q. Soyou'retalkingabouttimeconstraintsthat

5 Q. Well,IjustwanttomakesureI'm 5 theportthroughonemeansoranotherwasableto

6 understandingthis. You'retalkingaboutthe 6 imposeon thedecision?

7 conditionsinthe401,right? 7 A. No. I wouldn'tconcludethat. Iwould

8 A. That'sright. 8 concludethatgiventheamountof timewe'vehadthe

9 Q. IntheAugustI0401? 9 runwayinfrontofus,theamountof informationwehad

i0 A. That'sright, i0 infrontof us,weseta veryaggressivegoaltomke a

ii Q. You'resayingthecertification'sclear,the ii decision.Yes,therewaspressureoutthere.Yes,

12 conditionsshouldn'tbe a surprise.Thenyousayin 12 therewasinterest.Buttheactualtimeframewas

13 thesecondbullet,"EssentiallythePortgotwhatit 13 self-imposed.

14 wantedgiventhetimeconstraints";isthatright? 14 Q. _d itwasself-imposedin lightofthe

15 A. That'swhatit says. 15 pressurecomingfromtheport,right?

16 Q. Now,areyoutalkingaboutthetime 16 A. Inlightof ourneedtomovethatdecision,

17 constraintswe establishedbefore?Youdidn'thaveto 17 inlightofourneedtogetontootherwork,inlight

18 issuethatcertificationuntilDecaYer2001,didyou? 18 ofallof thecircumstancesaroundus.

19 A. That'scorrect. 19 Q. Inlightof thepressurecomingfromthe

20 Q. Sowhattimeconstraintarewe talkingabout 20 port,correct?

21 againthere?Ifit'sa self-i_osedtimeconstraintby 21 A. Pressurefromtheportwasonevariable.

22 ecology,whywouldyoube sayinginhereessentially 22 Q. _d, infact,thetimeconstraintwouldn't

23 theportgotwhatitwantedgiventhetimeconstraints 23 havebeensetforAugustwereitnotforpressurefrom

24 ifecologydidn'timposethetimeconstraints? 24 theportandfromtheportthroughthegovernor's

25 A. We imposedtheconstraintsonourselves. 25 officeandsoondownthechain,correct?

207 208
1 A. Iwon'tagreewiththat. 1 beginwith,didyou?

2 Q. Well,wouldyoudisagreewithit? 2 A. Wethoughtitwasclear,butoncethe--when

3 A. As I justsaid,itwasoneof thevariables. 3 thequestionswereposedby theport,weunderstood

4 Q. What's"it"? 4 afterweheardthequestionsthatitmightbe

5 A. Pressurefromtheport,interestonthepart 5 appropriatetodo someclarifyingofthelanguageto

6 of theportinthedecisionsoonerratherthanlater 6 givethemcertaintywithrespecttowhatthetermsand

7 wasoneof thevariablesaffectingtheself-imposed 7 conditionsmeant.

8 timeconstraints. 8 Q. IsthereanythingintheAugust10401that

9 Q. Sothesecondsentenceofthisbulleteditem 9 youthinknowisunclear?

i0 says,"Nowitwantsus tobuildbackinmorecertainty i0 A. Weunderstoodtheintent.Ecology

II afterthefact."You'resayinghere,well,we could ii understood.Itwasclearfromecology'sperspective

12 havedonebetterif theporthadgivenusmoretime, 12 whatthe401meant.I thinkit'sunderstandableand

13 aren'tyou? 13 reasonablefortheporttohavequestionsaboutthe

14 A. Thisisaninformalbriefingdocument,and 14 language,whichtheydid,andsowe agreeditwas

15 I'mpausingbecauseI'mwantingtoreme_bertheconte::t 15 appropriatetoclarifysomelanguage.

16 aroundthisandtheintent.Theportwasaskingfor 16 Q. IsthereanythingintheAugust401thatyou

17 clarity,claritythatwouldgiveitmorecertaintywith 17 thinkevennowisunclear?

18 regardtowhatthetermsandconditionsrequire,andI 18 A. Ican'tanswerthatnow. I'dhavetogo back
19 thinktheconte::thereisthatifwehadtakenmore 19 andreadtheentiredocument.

20 timetomakethedecision,perhapsthelanguagewould 20 Q. You'renotfamiliarenoughwiththeAugustI0

21 havebeenclearer. 21 401toknowwhetheryouthinkthere'ssomethingunclear

22 Q. Andmoreto theport'ssatisfaction? 22 init?

23 A. Well,iftheportunderstoodit,I supposeit 23 A. Idon'thavetheAugustI0 401memorized.I

24 wouldhavebeenmoresatisfied. 24 wouldneedtogobackandlookat it.

25 Q. Butyoudidn'tagreethatitwasunclearto 25 Q. Canyouthinkofanythingoffthe--
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i A. At thetime,I recallthinkingitwasdear. I A. ChungYeaat thattimeI believewasdown

2 Q. Goingon inthisE::hibit99-- 2 workingfortheto::icsclean-upprograminLacey.

3 A. £3:cuseme. CanwepauseandI can_ke a 3 Q. Andnowhe workswhere?

4 phonecall? ThenI'mmorethanhappytocontinue. 4 A. I believehe'sstillthere.

5 Q. Absolutely. 5 Q. WhoisCraigThomson?

6 (Recesstaken.) 6 A. I'mnotrememberingwhoCraigis.

7 (Deposition_hibitNo. i00wasmrked for 7 Q. Do youknowwhoKevinFitzpatrickis?

8 identification.) 8 A. Yes. He'sthesectionmnagerforthewater

9 Q. (BYMR. EGLICK)Couldyoutakea lookat 9 qualityprogramintheBellevueoffice.

I0 _:hibit100? It'sactuallyane-_il string,butwhat i0 Q. Now,Iwantyouto lookoveron thesecond

ii I'mparticularlyinterestedinyourlookingat isthe ii pageof thiskhibiti00,andyou'llagreewithme that

12 partof thestringthatrelatestoe-mailfromChung 12 ChungYeeistalkingaboutwhattheN-_RO/WQPhas

13 YeatoCraigThompsonccKevinFitzpatrick,which 13 proposedfora soilsamplingscheduleforpetroleum?

14 startson thebottomofthefirstpageofE::hibiti00. 14 Doyouseethat?

15 DO youseethat? 15 A. Whichparagraphisthat?

16 A. Yes. 16 Q. That'sthesecondto thelastparagraphon

17 Q. Ifyoucouldtakea lookat thefirstand 17 thesecondpageofExhibiti00.

18 secondpage,thatwouldbehelpful. 18 A. Okay. Yes.

19 A. Okay. 19 Q. Andwhat'stheNWRO/WQP?

20 (_. Witekreturned.) 20 A. Northwestregionalofficewaterquality

21 A. I'vereviewedthosefirsttwopages. 21 program.

22 Q. Now,whatI wantedyoutofocusonin 22 Q. Sowhoisthat? Is thatKevinFitzpatrick?

23 particularistheChungYeae-mailas I saidJune26to 23 A. Yes.

24 CraigThoMsonandEevinFitzpatrick.Now,whowas 24 Q. Now,a soilsamplingscheduleproposedby the

25 ChungYeaonJune26,2001? 25 NWRO/WQPwe alreadytalkedabout,isn'tit? It'sthe

211
1 onethatsayssi::samples,right? 1 fortheport?

2 A. Yes. 2 A. Thewaterqualityprogramwouldn'thave

3 Q. As opposedtowhatwastherecormendation 3 agreedtoconcurthatwe couldhavereasonable

4 otherwisemadeby theto:riceprogram?Doyourecall 4 assurancethatwaterqualitywouldbe protectedif it

5 howmanysamples? 5 thoughtthatthiswasn'tappropriate.

6 A. 226. 6 Q. Well,I appreciatethat,butI'mgoingto ask

7 Q. Or wasit236? 7 you,_. Hellwig,especiallynowthatwe'reafterfive,

8 A. Itsays226onthisdocument. 8 ifyoucouldanswermy question,soI'llhavethe

9 Q. I'llacceptthat.So couldyoureadthe 9 reporterreaditback.

10 sentencewhere--wouldyouagreeChungYeais i0 (Thereporterreadbackasrequested.)

ii e_:plainingherewhyhewentwithNWRO/WQP's ii A. I'mtryingtoansweryourquestion.Wehave

12 recomendationratherthantheTCPguidance? 12 a goaltobe reasonableinourdecisionmaking,butI

13 A. I didnotchangethe--I'mreadingfromthat 13 don'tthinkthatthiscostissuewasa basisforthis

14 document.I didnotchangethesoilsamplingschedule 14 whatwasdrivingourneedtobe reasonableand

15 asproposedbytheNorthwestRegionalOfficeWater 15 appropriateandat thesametimemakea defensible

16 OualityProgramsinceI considerthetoxicclean-up 16 decision.

17 program'sguidancefora petroleum-contaminatedsoil 17 Q. (BYMR.EGLICK)So ChungYeamusthave

18 maynotbeapplicabletothisproject.Costissue. 18 misunderstoodsomethingthattheNWRO/WQPhadindicated

19 Q. Heputsinparenthesescostissue,right? 19 aboutwhethertheTCPguidancewasapplicable?

20 A. Yes. 20 A. I'mnotsureI understand.Imean,there'sa

21 Q. Now,wasthis--ifyourecall,I askedyou 21 costissue.Therecanbe a costissue,butthecost

22 beforeaboutthiscostissue.Thiswasa factor, 22 issuedoesn'tnecessarilydriveorformulatethebasis

23 wasn'tit,thatwasdiscussedby theNWRO/WQPthatit 23 ofa decision.

24 didn'twanttorequirethesamplingthattheTCP 24 Q. Well,canyoushowme anywherewhereanissu

25 guidancecalledforbecauseitwouldbe tooe::pensive 25 otherthancostisidentifiedasthebasisforgoing
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1 withthesubstantially,I thinkyouwouldagree,less 1 A. No.

2 samplesthanthe226thattheTCPguidancecalledfor? 2 Q. Now,ifwe couldgobackto E}_ibit99,and

3 A. I'mrecallingtwocostissues.Onewasa 3 thatwastheoverridingmessagee::hibit.

4 costissuetotheport. Oneisthecostissueto 4 A. Yes. I haveit.
5 ecologyto reviewsamplesor tolookatthemortodo 5 Q. Andlookatthesecondpageifyouwould,
6 theworkthatwehavetodo associatedwiththat. 6 whichis,I think,goingto beverychallenging.It's

7 Q. Soyou'resayingthereweretwocostissues? 7 yourhandwriting,isn'tit?

8 A. I'mrecallingtwocostissuesaswe continue 8 A. Yes,itis.

9 thisquestion-and-answerdiscussion.I'mnotsurenow 9 Q. Andyou'vegota dateontheupperleftof

I0 thatwe'vecontinuedtotalkaboutitifthiscost i0 August17,2001.

ii issueisrelatingtowhatmighthavebeena costissue II A. That'scorrect.

12 fortheportor a costissuethatheheardaboutwith 12 Q. Andonthise:ihibit,youseemtohavebeen

13 respecttoecologynothavingthecapacitytoscreenor 13 takingnotes,andwerethesenotestakenat this

14 reviewsamples. 14 meetingwiththeportandPaulIsaki?I couldbe

15 Q. Eitherway,withregardto thecostissueor 15 wrong.I'mjustasking.

16 issues,theresultwasthattheTCPguidancewasnot 16 A. _y I havea moment?

17 adoptedandinstead,asI saidI thinkyouwouldagree, 17 Q. Sure._solutely.

18 substantiallyfewer,sir:asopposedto226,sampleswas 18 A. Yes.

19 required;isthatcorrect? ,_.___ ..........................u_=_._
20 A. Yes. That'ssubstantiallyfewersamples. 20 _r e::hibit,wheredidthee

21 Q. Justtomakesure,becauseI askedthisand 21 placeonAu_ _ ....

22 I'mnotsureyouaddresseditdirectly,couldyoupoint 22 A.I'mntr__eof thebuilding.

23 to anyotherbasisonwhich--otherthanonecost 23 Itwasi_Seattlei_ -__

24 issueoranotheronwhichitwasdecidedtogowithsir: 24,_sitinaportoffice?_

25 samplesratherthan226samples? 2 ,
215 2161 A. I believethecommentsintheendrelatedto

2 itsoundslikeyou'retalkingtoeachotherandyou

3 Q. Andattendeeswereyourself,TomFitzsirmons, 3 knowwhereyoucan-- I don'tromanisertheexactwords.

4 PaulIsaki,andanyoneelse? 4 Somethingto theeffectit lookslikeyou'reworking

5 A. MicDinsmoreandGinaMarieiindsey. 5 togetheron this.

6 Q. Andwe'vealreadyidentifiedwhotheyare. 6 Q. Workingtogetheron this?

7 They'refolksfromthepert. 7 A. On theissuesthattheportwaspresenting.

8 Now,thesearethen-- thesehandwritten 8 Q. SoI takeit,then,thatby thetimethe

9 notationsthenweretakencontemporaneouswiththat 9 meetingwasoverand_. Isakinadethosecon_nentsthe

I0 meeting? I0 typewrittennotesofAugust16wereat leastinpart

ii A. Yes. ii inoperativebecauseyouwereworkingtogetherwiththe

12 Q. Andhowlongdidthatmeetinglast 12 portonnakingchangestotheAugustcertification;is

13 appro_:inately? 13 thatcorrect?

14 A. Halfhourto 45minutes. 14 A. Thepurposeof themeetingwasto identify

15 Q. Andwastherea copyorcopiesoftheAugust 15 areasofconcernwheretheportneededclarity,andI

16 certificationthereat themeeting? 16 believeitalsoinvolveda littlebitof discussion

17 A. I believeso. 17 aboutourworkingrelationship.Intheend,Idon't

18 Q. _d did_. Isakiparticipateactivelyinthe 18 recallanyspecificdirectionfromPaulIsaki.

19 meeting? 19 WhatIrecallisagreementwithFitzsimons

20 A. No. 20 --betweenFitzsimmons,myself,andGina_rie Lindsey

21 Q. Whatdidhedo? 21 andMicDinsmoretohavingrespectiveinternalmeetings

22 A. Hemostlyjustlistened,observed,andmadea 22 andthentalkabouttheneedtogettogetherand

23 coupleofcommentsintheend. 23 identifywaystoaddclarityto thelanguageinthe24 Q. _d whatweretheconmentshemadeinthe 24 401.

25 end? 25 Q. Lookingat thepreviouspage,typewritten

Mary L. Green, CCR, RPR Yamaguchi, Obien&Mangio

206-622-6875 " m.marygreen@verizon.net AR 001674



Case Compress RAY HELLWIG January 8, 20("_
217 218

1 page. Doyouseethebulletedpointthatsays,"But- 1 A. Itwouldbe -- documentsi wouldbereferring

2 firstwe shouldasktheporttoputintowritingwhat 2 towouldbebriefingdocumentsthatIpreparedforTom

3 isunclear"? 3 andI,notnotestakenata meetingwiththeport,

4 A. Yes. although attorneyswouldremindusregular,
4 andthe

5 Q. Didyouevergetthat? 5 whatshouldandshouldnotbe heldforanyparticular

6 A. Whatwedecidedwasthatwe wouldhavea 6 reason.

7 conferencecall,andfromthatcallwewoulddocument 7 Q. Well,yournoteatthebottomofthisE::hibit

8 theconcernsthatway. 8 99firstpagesayswe shouldnotreleaseinformation.

9 Q. Soyoudidn'tevergetthefirstputitin 9 Itdoesn'tdiscriminate.

I0 writingthatyouhaveputinyourAugust16note? I0 A. That'scorrect.I'mtryingto thinkbackto

Ii A. I don'trecallthatwe didthat. I'mnot ii thattime. I hadquestions-- I neededclarity,andso

12 rememberingthee:.:actreasonwhywe changedour 12 I wouldneed-- that'sjustindicatingthatI would

13 approach. 13 needtocontinuetotouchbasewithourattorneyswith

14 Q. A_dlookingatthebottomofthispage,you 14 respecttowhatshouldbe disclosedpursuanttothe

15 say"SpecialNote,"quote,we arenowina 15 PDA.

16 prelitigationorlitigationprepmodeandshouldnot 16 (DepositionkhibitNo.I01wasmarkedfor

17 releaseinformationpursuanttothePDAuntilwe get 17 identification.)

18 clarificationfromtheAAGs,endquote.That'sthe

19 assistantattorneygenerals? 19

20 A. That'scorrect. 20 identifyit?

21 Q. Soyouhadthesenotesabouta meetingwith 21 A. It'sane-mai' toTomFitzsimons

22 theportwheretheportwasaskingforchangesinthe 22 datedAuc ideasfrom

23 401thathadjustbeenissuedandyouweresayingwe're 23 conver

24 notgoingtoreleasethesenotespursuanttoanypublic

25 disclosurerequest;isthatright?

219
memo,

2 hasthesestatementsandinformtioninitabout _rchioro,andGordonWhite,draft g

3 port'scomplaintsandwhatecology'sresponses rdrunwaypermitappealandattachments,a it

4 shouldbe,andyou'retellingthe

5 the ofEcologytotakea lookat 5 Now,what'sthedateon this?

6 special atthebottomofthepageabe 6 A ust27.

7 releasing informationtothepubli_ that 7 Q. _,yourmeetingwiththe August

8 right? 8 17?
9 A. Yes. 9 A. I so.

i0 O. Now,didyol release i0 Q. So we itAugust2_ gotdrafttalking

II saying--responding complaintsand ii pointsfrom haveanyproblem

12 sayingwe'rereally _dintheportfor 12 withanyofthese anycorrections,

13 puttingusthroughall d theninmediatelyasking 13 changes?

14 ustodo itover? 14 A. _y I have

15 A. No. Notth 15 Q. Sure.

16 Q. Sowhen _ne a decision 16 A. Lookin, overbric I don'tcatchany

17 you'veissued nota topic pressrelease, 17 concernoff topofmy isnota press

18 isit? 18 release :ourse.Thisisint _Italkingpoints.

19 A. _. 19 Q. pointsthatwere redby the

20 E::hibitNo.102was for 20 publ nformationofficersowhen callsthis

21 identification.) you'resupposedto talkoffof

22 (BY_. EGLICK)Takea lookat Exhibit A. Yes.

23 identifyit. Q. It'swhat'scalledinthePR

24 A. That'sa documentproducedbyCurtHart,who staying,quote,onmessage,quote?
forme
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says,quote,wearedisappointedby theCoalition's

3 :tion.That'sa referencetoACC,my client,is_ Okay.

4 4 Theseareyournotesonceagainofthe

5 Yes. 5 mee tookplaceandyousaidyouinar

6 n iota,becauseweareconfident _rmitis 6 building youdon'tknowwhichone?

7 lysound,technicallyfees andlegally 7 A. I recall--

8 defensible quote. 8 Q. _d knowwhose was?
9 A. Ri 9 A. Itwas _'sslippingmy It'sa

I0 Q. So are. It'_ 27andecology i0 club. Itwasn't portoff Itwasn'tlaw

Ii stillfeelsthat ii offices.

12 A. Yes. 12 Q. _inierClub?

13 Q. Now,how_n_ wasitafterthatthatyou 13 A. No. Notthe_ini :lub.

14 agreedwiththeport ;cindandissuea new 14 Q. CollegeClub?
15 modified401? 15 A. No. Itmight mtone. I'mjust

16 A. Well, 16 notreme_eringthe of the _ing,butitwas

17 Q. Isthe ,thingin talkingpoints 17 downtown.

18 thatrefers factthat negotiatingwith 18 Q. Harvard D?

19 theport estothe401 [icationissuedin 19 A. That

20 August 20 Q. How _riate.It'stheport,

21 I'mnotdetectingthemright 21 A. yougo.

22 Do youneedmoretimeorareyou 22 n youwereina meetingattheHarvard

23 ofthat? Z3 I ina meetingroomoryouwerehavinglunch

A. I'mprettycertainof that.

223 I 224

2 tellingyouwhat'swrongwiththe401;is that Q. Well,nobodyelsecouldrescind--

3 _t? A. Right.It'sthereasan option,asan

4 Theyweregoingovertheconcernsthat 4 el tive.

5 had. 5 Q. me askyoua question,becauseit

6 Q. don'tyoujustrunthrough notes 6 caught here. Do I seemy clientrefe] to

7 quickly couldso thereporter etthemdown, 7 kindof to leftof thewordsappeal :scind?

8 orifyou I'llrunthrough youcantell 8 A. Yes.

9 me ifI'vegot butI knowwhichis 9 Q. Whatdo_ _atsay?

I0 faster.It'sup I0 A. It saysin _sede_posure ACCet el.

ii A. I cango I'mnotsurehowmuch ii Q. Whatdoes

12 sensethey'regoingto thisstageofthegame. 12 A. Letme start withthese

13 ThefirstpointI have havea littlestarat 13 littlebulletsinmy ofconcern,

14 thetopofitwhere _inedclarityandthat 14 ambiguities.Thatwas encetoidentifying

15 wouldbe reasonabl isour nt. There'san 15 them. Approvalrequ! linepermits.I'm

16 arrowdra_ int. 16 notrecallingspec what wasinreference

17 There' upthereabout _ns.I 17 to.

18 supposethe be inreferenceto 18 Time justa discussion the

19 depositi¢ FTEs,help. Ecologywould lookingfor 19 appealperJ respecttowhether there

20 resourc theporttohelp--thatwe dmanage 20 neededt anappealorwhattheappeal frame

21 to overseecompliance.Referenceto 21 was ct. Nextbullethasto dowith itting

22 r( nd-- 22 one. Whatwastheintent?Wasecology

23 Q. Now,whoisgoingtoappeal? wasa needforclarificationfromecology24 A. Theport. regardingretrofitt'

g to theport;isthatcorrect?
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1 Q. Now,thatisa referencetotheportschedule

2 neoftheareaswherewelookedatthe401andwe 2 forretrofittingthatwaspartofoneoftheconditions
3 therewasroomforsomeclarificationifI 3 inthecertification,wasn'tit?

4 Thenincreasede::posurewithACCetal. 4 A. There'sreferencetoa retrofitscheduleand
5 thin] Itwewerecognizantthatmeetingwith 5 a percentageofretrofittingthatwouldoccurasthe
6 anddis ;ingpossibleclarifyinglanguage 6 projectwasbuiltandsomeconcernthatthewaythe
7 initial notbeviewedina by 7 conditionwaswrittenifI recall--andIcouldbe

8 opponentgr 8 wronghere--thattheportwasalreadybehindschedule
9 Q. That' ityoumeantby exposure, 9 andhow--thequestionwashowisthatreasonable?

I0 orwasitlegal ire? i0 Q. So,inotherwords,theport'spointwasif

ii A. I don't itwasi, exposure.I ii we'realreadybehindscheduleinretrofit,thenit's
12 thinkitwasincreas_ ustusmeetingwith 12 notreasonabletoi_osethatscheduleinthe401?

13 theport,discussing e_:posedustocriticism 13 A. I believetheircontentionwasthatthe
14 byACCandothers. 14 conditionmightnotevenbelogicalgiventhe
15 Q. Becausethe401 lationhadalready 15 requirement,butI'mnotrecallingthespecifics.
16 beenissued? 16 Q. So,inotherwords,theschedulebendstothe

17 A. Becausewe', it wouldbea 17 portratherthantheporttotheschedule?

18 perception ecology 18 A. I'mnotsure.
19 weakeningthe whichwewouldnot notdo. 19 Q. Well,ifthescheduleisappropriateandthe
20 Q. Now downbelowhere, to 20 portisbehind,whatshouldbend?

21 skipsome things.I'vegota quest 21 A. I'mnotsureI wasclearwithmyearlier
22 You circlediteminthemiddleofthe 22 statements,andI'mnotsureI understandyour

23 andifI'mreadingitcorrectly,doesit 23 question.
24 schedulebehindalready? 24 Q. Well,thenletmeaskanotheroneratherthan
2 25 youtryingtoansweroneyoudon'tunderstand.The

227

1 portexpressedconcernthatitwasalreadybehindon 1 referencetofillcriteria?Doyouseethat?
2 itsretrofitschedule;isthatcorrect? 2 A. Soyou'relookingatthefillcriterianote?

3 A. Itsinterpretationoftheretrofitschedule 3 Q. Itsaysfillcriteria--
4 withregardtoa certainpercentofthee_:isting 4 A. Itsaysbeyond--whatwe'rerequiringoutof
5 facilitywouldneedtoberetrofittedinconjunction 5 theportisalreadybeyondwhatFishandWildlifeand

6 witha certainbuild-outofthenewprojectthatmy 6 itsserviceswouldrequire,anditwasa discussion
7 recollectionisthewayitwasdraftedtheywere 7 relatingtothefederalregulationssayingthattoxic

8 alreadybehindretrofitting. 8 fillcan'tbebroughtininto_:icamountsbutthere's
9 Q. Soiftheywouldhavehadtocomplywiththat 9 nofederalguidanceandthatwhatecologywasrequiring
I0 schedule,itwouldhavedelayedtheirbuild-out;is i0 forthisprojectwasalreadywayfarbeyondwhatwe
II thatcorrect? ii wererequiringinter_sofanysignificantprojectin

12 A. Possibly,butI mightnothavethatright. 12 termsoffill.
13 Q. Andtheretrofitwasrequiredforreasonsof 13 Q. Wasn'ttheissueforthefillnotjustthe
14 waterquality,wasitnot? 14 rubricoftoxicfillandtoxicamountsbutalsohaving
15 A. Yes. 15 proceduresandcriteriainplacetoensurethatwater
16 Q. _d theretrofitconditionandschedulein 16 qualitystandards,includingtheanti-degradation
17 theAugust401certificationhadbeenreviewedby 17 standard,isnotviolated?
18 everyonewhoreviewedthecertification,andtoyour 18 A. I believethat'scorrect.

19 knowledge,isn'tittrue,noonewithinecologyraised 19 Q. So,inotherwords,itwouldn'tnecessarily
20 anyobjectiontoit,correct? 20 havetobeto::icamountsfortheretobea problemif
21 A. I believeitwasdiscussed,andI'mnot 21 fillwasifyouwilldirtyenoughtocreateorviolate

22 recallingiftherewasanobjectionornot.I don't 22 theanti-degradationstandards;isn'tthatcorrect?
23 believetherewas. 23 A. Wehadreasonableassurancethatwouldnot

24 Q. There'sa referencehere--doyouseejust 24 happen.
25 belowtheoneabouttheretrofitschedulethere'sa 25 Q. Well,I'mnotaskingyouthat.I'masking
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1 youwhethertheanti-degradationstandardisa 1 A. No. That'sit.

2 requirementthathasto bemetregardlessofwhether 2 Q. Whatwasin effectpriorto issuanceof the
3 theseareto::icamounts. 3 401?

4 A. That'smy understanding,butIwouldconsult 4 A. Wehada cleanfillcriteriaagreementwith

5 withourwaterqualitypeopleas needed. 5 theportgoingbackseveralyearsthatmy recollection

6 Q. Bytheway,areyouawarethatecologyin 6 iswasnegotiatedordevelopedandimposedbythe

7 somepleadingshasapparentlyadoptedthepositionthat 7 clean-upprogramon theport.

8 therearenownorestrictionson importationoffillto 8 Q. _d doyouhaveanyinfoz_tionthatthat

9 thethirdrunwayorairportsite? 9 agreementisnownotineffect?

I0 A. I'mnotawareofthat. i0 A. I'mnotawareof thestatusof theagreement

II Q. Doyouagreeordisagreethattherearenow Ii rightnow.

12 restrictionscriteriathatapplytotheimportationof 12 Q. Doyouhaveanyinformationthatthe

13 fillto theairportsite? 13 agreementisnotineffect?

14 A. My understandingisthat-- letmepause 14 A. No.

15 here.My understandingisthattherearesomeconcerns 15 Q. Soas faras youknow,whatwasineffectfor

16 relatedtohowtheeffectof legalproceeding-- that 16 thewholeperiodof timebeforetherewasa 401in

17 theeffectof thelegalproceedingsonthe401mightbe 17 termsoffillcriteriais stillineffectas faras you

18 tolowersomeprotections.Now,ifthatpertainsto 18 know?

19 fillcriteria,thenthatwouldbe a concern,butI 19 A. Idon'tknow.

20 wouldneedto talkto staffandto ourattorneysabout 20 Q. _yone givenyounoticeinyourcapacityas

21 theeffectof thestayon thetermsof the401andwhat 21 managementleadinallthoseotherthingsthatyou

22 isor isnotineffectsubsequenttoanyeffectofthe 22 describedfortheairportprojectthatit'snotin

23 stayon the401. 23 effectanymore?

24 Q. Well,whatwas--I'msorry.Didyouwantto 24 A. No.

25 saymore? 25 Q. That'ssomethingas directorofthenorthwest

231 232
1 regionalofficeyouwoulde_:pecttoknow,wouldn'tyou? 1 A. Let'ssee. Thisisa copyofa messagetome

2 A. I don'tneedtobeawareofeverysingle 2 fromJoanMarchioroonAugust28 regardinga letter

3 detailreco_endedtoeverysingleprojectthat'sbeing 3 fromtheboardsettinga hearingfor_rch 18through

4 implementedinthenorthwestregion. 4 29,2002,fortheACC'sappeal.

5 Q. Doyouconsiderittobe a meredetail 5 Q. _d what'sattached?

6 whethertherearefillcriteriaineffectforthe 6 A. It'sa document,my notes,witha titleof

7 importationofmillionsofcubicyardsoffillto the 7 Questions/Ideas.

8 airportsite,_. Hellwig? 8 Q. Andwhat'sitdated?

9 A. I didn'tsaythat. 9 A. ItwasdatedAugust27,'01.

I0 Q. Well,isthatwhatyouareco_unicatingthat i0 Q. Soby then,areyouinthemiddleof

ii it'sa detail? Ii negotiationswiththeportaboutchangesto theAugust

12 A. Iwouldwantto stayinformed. 12 I0401?

13 Q. _mdyouwoulde::pectthatyourstaffwould 13 a. I'mnotrecallingwhenwe hadourmeetings

14 informyou,wouldn'tyou? 14 withtheportwherewe hadourconferencecalland

15 A. Yes. Forthatparticularsituation,yes. 15 workedthroughtheconcernsthatwewerehearingfrom

16 Q. Andasdirectorof thenorthwestregional 16 them,so I'mnotsuree::actlywherethisisinrelation

17 officeof theDepartmentofEcology,wouldyousit 17 tothat. I believethatthisismostlikely--letme

18 stillfortheportimportingquantitiesof filltothe 18 lookat itfora minute.Thiswasmostlikelyin

19 airportsitewithoutfillcriteria? 19 preparationfora partof thatprocess,thosemeetings

20 A. No. 20 andthatprocess.Thislookslikea su_ry of

21 (DepositionE::hibitNo.103was_rked for 21 concernsthatI e::pectedwewouldbe discussing.

22 identification.) 22 Q. Soonewas PortofSeattlebusiness-related

23 Q. (BY_. EGLICK)Lookingatwhat'sbeen_rked 23 concerns-costs.Doyouseethat?24 asE::hibit103to yourdeposition.Canyouidentify 24 A. Yes.

25 it,please? 25 Q. _d thenyouhavewrittenon theside
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1 apparentlyinresponsetothatconcern,quote,toobad, I A. ThisiswhereI'mindicatingthatthiswill

2 quote. 2 besomethingthatwe discuss,a questionI neededto

3 A. Toobad. Notan issueforus. Wewanta 3 askthatI e_:pectedtheportwouldwantus todiscuss

4 defensibledecision.Ifit'sgoingto costthem,it's 4 DoestheacceptablefillcriteriaapplytoallMPU
5 goingtocostthem. 5 projects?Istherea cumulativeeffectconcern?

6 Q. So thiswasan argumentagainstchangingthe 6 Q. Now,I don'tseethewordsistherea

7 401thathadbeenissuedonAugustI0;isthatright? 7 cumulativeeffectconcern?I justseethewords

8 A. Itwasan argumenttonotweakenthe401. 8 cumulativeeffectconcern.Soareyouaddingthe"is

9 Q. So thesethingswiththearrowson theleft 9 there"inreadingthenotes?

i0 ofthemareallarguments--pointstheportwasmaking i0 A. I addedthe"is."

Ii andthenyourresponseonwhythe401shouldnotbe ii Q. WhenyouwrotethesenotesonAugust27,what

12 altered;isthatright? 12 wasyourunderstandingas towhetherthefillcriteria

13 A. I believethesewerenotestomyselfin 13 appliedto allMPUprojects?

14 preparationformeetingsandthingsI wantedtobe 14 A. IbelievethatI didn'thavea clear

15 preparedtodiscussthatI mayormaynothavegone 15 understandingoftheapplicabilityofthatacceptable

16 overwithotherstaffonpriortoconferencecallsor 16 fillcriteria,andthat'soneof thereasonsit'son

17 meetingswiththeportanda listofthingsI e::pected 17 here.

18 we'dbe discussing. 18 Q. So youdidn'tknowwhetherthefillcriteria

19 Q. Couldyou lookdownat thearrowthatthenis 19 appliedto allMPUprojects?

20 followedbytheletters?Is thatAFC? 20 A. Ibelievethatmygeneralunderstandingwas

21 A. That'sacceptablefillcriteria. 21 thatitdid.

22 Q. Andthenyouhave"does"? 22 Q. Andisn'tthatbecausetheAugust401said

23 A. Yes. 23 thatitappliedtoallMPUprojects,didn'tit?

24 Q. Andthenit says,quote,appliestoallMPU 24 A. I believethatitdid.

25 projects. 25 Q. Andthat'soneofthethingsthatwas

235

1 changed,wasn'tit,intheSeptember21,2001,modified 1 Q. It dependshowfamiliaryouarewiththem.
2 certification? 2 A. I thinkifwe lookatsectionE. I believe

3 A. Yes. 3 it'ssectionE,so thatstartsonpage14,conditions

4 Q. Andwhat'sthedifference? 4 foracceptanceoffilltobe usedinconstructionof

5 A. My recollectionisthatweagreeditwas 5 thethirdrunway.Nowletme gettothatsectionin

6 reasonablegiventhecircumstancesforsomeofthe 6 eachdocument.Thefirstparagraphrefersto --reads,

7 projectsto notrequiretheapplicationofthecriteria 7 Theuseof importedfillforprojectsforwhichthe

8 andthatinsodoingwe stillwouldhavereasonable 8 section404permitwassought;e.g.or e_:ample,third

9 assurancethatwaterqualitywouldbeprotectedgiven 9 runway,runwaysafetyareas,southaviationsupport

i0 thecircumstancesornatureof thoseprojects, i0 area,andotherappropriate_ster planimprovementsas

ii Q. AndwhatI'dlikeyoutodoistakeamoment, II determinedbyecology--

12 lookat theAugustcertification,theSeptember 12 Q. Now,stoprightthereifyouwould,please.

13 certification,andshowmewhereifI am thePollution 13 Now,whatpageareweon?

14 ControlHearingBoardandI'mtryingtofigureout 14 A. We'reonpage14atthebottom.

15 whetheryouhadreasonableassuranceandsoonwhereI 15 Q. Of whichcertification?

16 couldgo lookin theSeptembercertification,for 16 A. TheSeptembercertification.

17 e:_a_ple,to knowwhichMPUprojectsareinandwhich 17 Q. That'swhatI needed.Sotheansweris,

18 areoutwithregardtothefillcriteria. 18 then,theselistedprojects-- andthere'sthethird

19 A. Well,now,thatmighttakesometime. If you 19 runway,theRSAs,theS_As, andthenitsaysandother

20 knowwhereyouthinkthatis-- 20 appropriatemasterplanupdateimprovementsas

21 Q. I can'tfindanyclearanswertothat, 21 determinedby ecology,port404projectsmy resultin

22 _. Hellwig,nowthatyou'veaskedme,butI'mhoping 22 impactstowetlandsorotherwatersofthestate,end

23 you'lleducateme. 23 quote.That'swhatyou'rerelyingon;isthatrid24 A. I believeI wouldneedsometimeto lookat 24 A. Yes.

25 thedocuments.Doyouwanttodothatnow? 25 Q. Now,whendidecologymakethedetermination
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1 as towhatthoseotherappropriateprojectsthatcome I September,howisthePCHBgoingtoknowbasedonthis

2 underthefillcriteriawere? 2 September401what'sinandwhat'sout?

3 A. My understandingwasweweregoingtoreceive 3 A. My assumptionisby thenwe'regoingtohave
wouldbe listof fromthe 4 theinformation.4 receiving projectsor a port

5 andthatwewouldbemakinga determinationwith 5 Q. ByMarchwhat?

6 respectto thatquestiononcewehadthelist. I'mnot 6 A. By thetimeofthehearing.Wemy havethe

7 surewhatthestatusof thesituationiswiththelist 7 informationnow. As I indicatedearlier,I don'tknow

8 anddeterminationsthatwe'vemde. 8 ifwe'vereceivedthelistof projectsandhowfar

9 Q. So ifIwantto knowwhatyourreasonable 9 we'vegottenintolookingat themand_king a

I0 assuranceisintermsofa particularprojectthat's 10 determinationwithrespecttowherethefillcriteria

II partofthemasterplanimprovementswithregardto ii appliesornot. I don'tknowwherethat'sat.

12 fillcriteria,I gottowaituntilI getthatlistand 12 Q. Infact,itwouldn'tbe justa_tter of

13 knowwhatecologyhasdeterminedisin andoutandthen 13 gettingtheport'slist. Thenecologywouldhavetogo

14 knowthebasisonwhichecologydeterminedthat 14 backanddecidewhetheritagreedwithwhateverpitch

15 sometimeinthefutureandthenwe cantalkaboutit; 15 theporthad_de astowhatwasinandout;isn'tthat

16 isthatright? 16 right?

17 A. IfIunderstandwhatyousaid,that's 17 A. That'sprobablycorrect.

18 probablycorrect.Whatwillhavetohappenisecology 18 Q. Now,originallytherewasa JARPA,wasn't

19 --theportwillhavetogetapprovalfromecologyfor 19 there,anapplicationforthisportmasterplanand

20 thefillcriterianottobeappliedto a givenproject, 20 improvements,right?

21 andyoucanascertainthatinformationfromecology. 21 A. Yes.

22 Q. Sowhenwe'reinfrontofthePCHBin_rch 22 Q. Now,theJ_/_PAessentiallywastrackedby the

23 andthePCHBistryingtodecide,well,hasthe 23 August401thatsaideverything'sin,alltheHPU

24 coverageof thefillcriteriabeencutbackinsomeway 24 improvements;isthatright?

25 thateliminatesreasonableassurancebetweenAugustand 25 A. That'scorrect.

239 240

1 Q. AndthedifferencethenifI'munderstanding 1 A. I don'tbelievewehavethat.

2 correctlybetweentheAugustcertificationandthe Z Q. Now,lookingatExhibit103somemore,I

3 SeptembercertificationistheSeptembercertification 3 guessintheinterestoftimeI'mgoingtoassumeI can

4 hasremovedsomeportionofwhatwascoveredinthe 4 --I'veactuallygottenprettygoodat readingyour

5 JARPAandcoveredintheAugustcertification,butwe 5 writing.

6 don'tknowpreciselywhatthatportionisyet;isthat 6 A. It'snotthatbad,isit?

7 correct? 7 Q. MywritingissomuchworsethatI can't

8 A. That'sbeingdetermined. 8 disagreewithyou.

9 Q. Sowedon'tknowitrightnow,dowe? 9 Lookingat thearrowhereabouttwo-thirds

i0 A. My understandingiswe don'thavethat i0 downthepage,itsaysyestoCanadianfill. Doyou

II clarityyet,no. Ii seethat?

12 Q. Now,istherea listof criteriathathave 12 A. I sawitearlier.I'mtryingto findit

13 beendevelopedthatyoucanreferme tothattalkabout 13 again.

14 howyoudecidewhethersomethingshouldbe inorout? 14 Q. It'sundertheonethatsayssevenyears401,

15 A. I'mreadingthroughthedocumentbriefly,and 15 etcetera.

16 I believethatI'mforgettingthequestionnow. 16 A. Oh,yes.

17 Q. My questionis--andletme putittoyouin 17 Q. Youseewhereit saysyestoCanadianfill?

18 a slightlydifferentform. If I wantto knowwhatthe 18 A. Yes. I seethat.

19 fillcriteriaareforbetterorworse,Icanreadthem 19 Q. I'mwonderingwhyarewe sayingyesto
20 inthe401,can'tI? 20 Canadianfill?What'sthatallabout?

21 A. Yes. 21 A. My recollectionisn'tas clearasI would

22 Q. IfI wantto knowwhatthecriteriaarefor 22 likeittobe,butI believethatthewaytheAugust

23 decidingwhethera projectisgoingtobe subjectto 23 versionofthe401waswrittenitwouldnothave24 thefillcriteria,thisfuturedecisionthat'sgoingto 24 allowedforconsiderationofCanadianfill,andI

25 be_de, wherecanI readthat? 25 believewewerebeingaskedto considerthatifthe
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I fillcomesfromCanadaanditmeetsthecriteriawhat's I thanifit'snotstateapproved;isthatcorrect?

2 itmatter? 2 A. I believethat'scorrect.

3 Q. WhatintheAugust401preventeduseof 3 Q. Now,isthereanyCanadiananalogythat's

4 Canadianfill? 4 beenrequiredintheSeptember401certification?
5 A. Well,I'dhaveto look.I believethat 5 A. Theacceptablefillcriteriathatwe're

6 somethingtodowith--withouthavingthebenefitof 6 imposingontheportfarexceedswhata state-certified

7 lookingthroughthedocument,my recollectionis that 7 sourcewouldrequire.Therefore,iftheCanadianfill

8 we hadsomereferencetostate-approvedsites,andit 8 could-- thelogicgoesiftheCanadianfillcanpass

9 wasthatreferencethatwoulde;:cludefrom 9 thehigherstandardofacceptablefillcriteriaforthe

i0 considerationtheCanadianfill. i0 401,itthereforewouldexceedtherequirementsof a

ii Q. Andthereferenceto state-approvedsiteswas ii state-certifiedsource.

12 in thecertificationbecausethatprovidedanother 12 Q. Butthatlogicwouldhaveappliedin the

13 levelofprotection,didit not,withregardtothe 13 August401aswell,wouldn'tithave? Thefill

14 fill? 14 criteriadidn'tchangein thatrespectbetweenthe

15 A. I believeitprovideda minimllevelof 15 AugustandSeptember401,didthey?

16 protection.I thinktherealprotectionisinthe401 16 A. I'lltakea momentheretolookat theAugust

17 itselfwithregardto reportingrequirementsimposedon 17 document.I'mlookingatE2A,fillsources.Fill

18 theportwithrespecttowhenitcanacceptthefill, 18 materialsforproposedthirdrunwaye/_bankmentor other

19 andthereportingrequiredanopportunityforus to 19 masterplanupdateprojectsshallbe limitedto the

20 reviewdocumentsbeforetheyacceptfill. Ibelieve 20 followingthreesources:state-certifiedborrowsites,

21 thatthestatecertificationisthereforpurposesof 21 contractor-certifiedconstructionsites,Portof

22 whatDOTcanuseattransportationsitesorprojects. 22 Seattle-ownedproperties.I believethattheconcern

23 Q. ButifI understandcorrectly,if it'sa 23 wasthatthatwouldexemptor excludefrom

24 state-approvedsite,thatgivesyoua thresholdlevel 24 considerationCanadiansources.

25 ofassurancethatthesitehasarguablycleanerfill 25 Q. ;mdindoingtherequirementintheAugust

2431 401,whatecologywasdoingwassayingthatitwanted 1 managementteamandAnnKennyandCarolJollyandthe

2 sitesaboutwhichitcouldobtaininformationatleast 2 governor'sofficepolicystaff,Sea-Tacthirdrunway

3 withinthestate;isthatcorrect? 3 certification.It'sa northwestupdate.

4 (Hr.Witeklefttheroom.) 4 Q. I'lljustaskyoua couplequestionsabout

5 A. I don'tremember.NowthatI'mlookingat 5 thebackgroundonthis. At somepointyoureached

6 bothdocuments,I'mnotseeinga differenceherein 6 agreementwiththeport,andthento implementthe

7 fillsourcerequirements.Theylookthesame.I'mnot 7 agreement-- whenI sayyou,I meanecology--theport

8 recalling-- I knowthattheportwasinneedofsome 8 filedanappeal,didn'tit,of yourAugust401

9 clarificationwithregardtowhetherornottheycould 9 certification?
I0 useCanadianfill. I0 A. That'scorrect.

Ii Q. AndyournotessayyestoCanadianfill, II Q. Andthenimmediatelythedocumentsettling

12 don'tthey? 12 theappealwasalsothenmadeof record;isthatright?

13 A. Theydo. Iwouldhaveto lookatthis 13 a. That'scorrect.

14 further,talkto staff,maybetheattorneystoimprove 14 Q. So thatwasthemechanismthatwashitupon

15 myunderstandingofthedifferencebetweenthe 15 toattempttochangethe401wastohaveanappealand

16 documents. 16 thena settlementwithoutrescindingtheAugust401;is

17 Q. I'mactuallyalmostatthebackhereofthe 17 thatright?

18 notebook,butI didwanttoaskyou-- 18 A. Thatwasmy understandingofit.

19 (DepositionE::hibitNo.104wasmarkedfor 19 Q. And intheend,thatdidn'tworkout,didit?

20 identification.) 20 A. Whatdoyoumean?

21 Q. (BY_. EGLICK)Thisissomethingthatmaybe 21 Q. Youhadto rescindthe401,didn'tyou?

22 youcanclearup. Lookingatwhat'sbeenmarked 22 A. I'mnotrememberingthedetailsof thelegal

23 E:.hibit104toyourdeposition. 23 process.24 A. Thisisan e-mailfrommyselftoTom 24 Q. Well,the401--theAugust401endedup

25 Fitzsimmonscopiedtoothermembersofthesenior 25 beingrescinded,didn'tit?
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1 A. I believeweneededto dothatto makethe-- 1 A. Yes.
2 to thenimplementandthenreissueitwiththechanges. 2 (M_.Witekreturned.)

3 Q. Now,howdidyouknowwhatchangestomake 3 Q. Anda newcommentperiodwasrun,wasn't

4 whenyouissuedtheSeptember,thenewmodified401? 4 there?

5 Youhadanagreementwiththeport,didn'tyou? 5 A. Yes,sir.

6 A. We hadanagreement,yes. 6 Q. Weretherebigchangesbetweenthe

7 Q. Now,wastherea periodof timethenwhen 7 applicationthatwaswithdrawnandtheonethatwas

8 therewasno 401certification? 8 resubmittedorwasit thesameproject?

9 A. Tomyassumption,therewouldhavebeena 9 A. Sameprojectwiththeenpectationthatthere

i0 briefperiodwheretherewasnota certification. I0 wouldbe significantchangesinsubmittalsforthe

Ii Q. Andwastherea newapplicationsubmittedfor ii projecttosatisfyourrequirementsforstormwater

12 a 401certification? 12 management,etcetera.

13 A. NotthatI'mawareof. i3 Q. Sameprojectnoticed,right--

14 Q. Sodidtheportcomeinwithanydocument 14 A. Yes.

15 thatsaidweherebyapplyfora 401certificationwith 15 Q. --forpubliccomment?

16 thefollowingchanges? 16 Sowasthereanyideaor thoughtgive':that

17 A. NotthatI'mawareof. My assumptionisthat 17 afteryouhadalltheseinteractionswithth_rt and

recensionandreissuancewasconsistentwith !8 withPaulIsakiandcameto alltheseagreemQs_about18 the

19 requirementsoftheboardandthelaw. 19 changingtheAugustcertificationandthen_"_inding

20 Q. Andyourememberwhenthe401applicationwas 20 itandthenissuinga newoneinSeptemberthatbefore

21 withdrawnby theportandthena newonewassubmitted 21 thatnewcertificationwasissuedecologyshouldgive

22 backinSepte_er,October2000? 22 publicnoticeandaskforcor_aentsonthechanges?

23 A. Yes. 23 A. I'mpausing.I'mreflectingback.My

24 Q. Andthentherewasa newpublicnotice 24 understanding,my recollectionis thatwe didn'thavea

25 published,wasn'tthere? 25 situationwherewehadsignificantenoughor

247 248
1 substantivechangestothedegreethatitwasnecessary 1 Q. Doyouknowwhowastheappellant?

2 togo througha publicprocess. 2 A. TheAirportCommunitiesCoalition--

3 Q. Andinwhoseviewwerethechangesnot 3 Q. Now--

4 substantiveenough? 4 A. --representingaccordingtoitsagents

5 A. I don'tknow. 5 hundredsof thousandsofpeopleinandaroundSea-Tac

6 Q. Didyouevenconsidergivingpublicnotice 6 airport.

7 andan opportunityforco_entbeforeissuingthe 7 Q. Well,theAirportCommunitiesCoalitionis--

8 modified401inSepte_er? @ doyouknowwhatit'scomposedof?

9 A. I believethatmy assumptionwasthatwith 9 A. Composedof CityofFederalWaywhereI live,

I0 thereissuanceandthecontinuanceof theappealorthe I0 DesMoines,Burien,NormandyPark,HighlineSchool

II reissuanceoftheappealaffordedthepublicthe Ii District.

12 processitneededtochallengethe401. 12 Q. Soitrepresentsmunicipalitiesanda school

13 Q. Didecologyinthecourseofthehowmany 13 district;isthatright?

14 years--threeor fouryearstotalreviewofthe 14 A. Yes.

15 Sea-Tacproject? 15 O. Anddidecologyreceivecommentsfrommembers

16 A. Threeanda half,fouryears. 16 of thepublicwho,fore:_ample,didn'tliveintheACC

17 Q. --receivehundreds,thousandsofcomments 17 cities?

18 frommen,oarsof thepublic? 18 A. Yes,we have.

19 A. Well,scoresofthem. 19 Q. Didthosefolkshaveanyparticipationinthe

20 Q. Youdon'tthinkitwashundreds? 20 Septembermodifiedcertification?

21 A. Itmy havebeen. 21 A. NotthatI'mawareof.

22 Q. Andwereallthosepeoplewhosubmitted 22 Q. Isn'tit truethatasa resultofthe

23 co,antspartiestotheoneappealthatwasfiledof 23 Septer_oercertificationthescopeof the401inits24 theAugustcertification? 24 entiretywasno longercoincidentwiththescopeofthe

25 A. I don'tknow. I don'tknow. 25 projectdescribedintheJ_PA forwhicha public
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1 noticehadbeenissuedbackintheyear2000? 1 portprovidinga listofprojectstousthatwewould

2 A. I wouldn'tagreewiththat. 2 stillhavetoapprove,whereinifwe determinedthat

3 Q. Well,therewere--we'vealreadyagreedthat 3 therewasnothreat,giventhatthemjor projects,tb=

4 there ofwhat describedintheJARPAin 4 embankmentandtheothermajorprojectsweren'tbeincwereparts was

5 theyear2000forwhichapublicnoticewasissuedthat 5 e::empted,butthatitwaspossible--acceptingthatIL

6 wereno longerautomaticallysubjectto thefill 6 waspossiblethatfillforsomeotherprojectsmight

7 criteria;isn'tthatcorrect? 7 notcauserisk,thatitwasreasonabletoconsider

8 A. Idid. 8 that.

9 Q. Didanymemberof thepublichavea chanceto 9 Q. Now,andyourargumentisthatthat

I0 comaenton thatchangebeforeitwasimplementedin the i0 informationfromtheportwasappropriatetoconsider

ii modified401? 11 butyoudidn'tneedtohearfromthepubliconwhatthe

12 A. No. 12 porthadto say;is thatright?

13 Q. Doyouthinkpubliccommentonthatissue 13 A. I'mnotsureI'msayingthat. Youaskeda

14 wouldhavebeenworthwhile? 14 questionasto whetheror notI thoughtitwouldmakea

15 differenceifwe did,andI thinkmy answerwasthat

16 16 probablynot,butotherwiseI'mjustspeculating.

17 commentwould 17 Q. Inotherwords,youdon'tknowwhatthe

18 publicmighthavesaidthatmighthave--

19 Qo Well,whywouldpubliccomment,then,notbe 19 A. No,I don't.

20 worthwhileifcommentfromtheportwas? 20 Q. Now,thedeterminationthatyousayisgoing

21 A. Theporthadinformationtogiveusrelating 21 tobemadelaterby ecologyastowhat'sinandwhat's

22 tosomeprojectsthattheyfeltitwasreasonablefor 22 out,let'ssay,fortheacceptablefillcriteriaunder

23 ustoconsiderasbeingexemptfromthefillcriteria. 23 theSeptember401,do youknowwhatI'mreferringto?
24 Wesaidwewoulddothat. Itseemedreasonabletodo 24 A. Yes.

25 thatbasedonwhatwasin frontofus,basedon the 25 Q. Isthatdeterminationgoingtocomeinthe

251
1 formofamendmentstothe401or intheformof 1 Q. (BY_. EGLICK)Showingyouwhathasbeen

2 administrativedecisionsjustbetweenecologyandthe 2 mrked as Enhibit105toyourdeposition.Doyou

3 port? 3 recognizeandcanyouidentifyit?

4 A. Myunderstandingisthe401setsthatupas 4 A. Thisfirstdocumenthereisane-mailfrom

5 an administrativeprocess. 5 AnnKennyto KevinFitzpatrick,JohnDrabeck,Ed

6 Q. Sothat'snotgoingtocomeintheformof 6 Abbasi,RayHellwig,Joan_rchioro,TomYoungdated

7 anothermodificationto the401;isthatcorrect?Is 7 October23,2001. Ithasseveralattachmentsto it.

8 thatyourunderstanding? 8 Thisiscriteriaforyourevaluationfromtheportre

9 A. That'smy understanding.I'mreachingfor 9 fillcriteria--or foryourevaluationfromtheport

i0 the401now. Intheinterestof time,I'mgoing i0 refillcriteria.Pleasereviewandgetbacktome

ii throughherefairlyrapidly,andI'mnotidentifying ii withyourcomments.Andthere'sseveralattachments.

12 rightoffwhereI seereferenceto thisfunctionwe're 12 Underneaththatisthee-mailthatwasfrom

13 discussingwhereecologymakesits--hasan 13 ElizabethLeavittattheporttoAnnKennyandmyself

14 opportunitytoconsiderwhetheror notthefillshould 14 withcopiestostaffat theport. It'sa follow-upto

15 applyto someprojects. 15 themeetingyouhada fewweeksagotobegindiscussion

16 Q. Thefillcriteria? 16 onwhichprojectsandtypesofmaterialsthefill

17 A. Thefillcriteria. 17 criteriaconditionswouldapplyto,etcetera.

18 Q. So ifthisisan internalessentially 18 So thisisapparentlygettingatwhatwe've

19 decisionthatecologymakesbetweenitselfandthe 19 beendiscussingwithregardto theprocessbywhichthe

20 port,thenthatoccursafterPCHBreview,doesn'tit, 20 portwouldexpectus toconsidernotapplyingthefill

21 and--well,answerthat. 21 criteriato someprojects.

22 A. That'smy currentunderstandingofthe 22 Q. As I understandithere,ifwe lookonthe

23 approach. 23 firstpage,let'sseeifwe'retrackingon this.24 (DepositionExhibitNo.105wasmarkedfor 24 There'sa quotewhatLeavittistellingAnnand

25 identification.) 25 yourself-- e:_cuseme --AnnKennyandyourself.
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1 Mote,we areproposingforyourconsiderationthat 1 Q. Sure.

2 topsoilutilitybackfillandbasecoursenotbe subject 2 A. Itcouldbejumpingbacka littlebitthat

3 tofillcriteria,endquote.Doyouseethat? 3 theparagraphthatstartsoffconditionE,page14of

A. I attheother Tellme 4 thecertification,iswhatsetsthisup,butnowI'm4 waslooking pages.

5 againwherethatis. 5 jumpingtothisne::te:_:hibitherethatyouprovided,

6 Q. It'sonthefirstpageofE::hibit105. 6 E:;hibit105,andyouaskedme ifthis-- ifthere's

7 A. Okay. 7 anythinginthisdocumentindicatinga listofprojects

8 Q. Soisthereanything-- ifyouweretojust 8 thatwemightconsider?

9 lookatthe401certifications,isthereanythingin 9 Q. Yeah. There'snothinginthisE:!hibit105,

i0 therethatsaysthatyoushouldanticipatethese I0 isthere,thattalksaboutwhichprojectsareinand

ii e::ceptionsarecomingdownthepike? Ii outunderthefillcriteria,is there?

12 A. Iwaslookingthroughthedocumentas you 12 A. I don'tseeit. Itlooksmorelikethisisa

13 wereintroducingthene_:te::hibit,andI didn't 13 bestmanagementpracticeinformationandrequirements

14 identifyit. Imayhavegonethroughthisdocumenttoo 14 togovernhowfillisusedundercertaincircumstances,
15 fast. 15 butI don'tseea listofprojects,no.

16 Q. Youweresayingthisstartstheprocesswe're 16 Q. Actually,thisis a proposalfromtheport,

17 talkingabout,andI do seewhereElizabethLeavittin 17 isn'tit,to haveecologyagreethattopsoilutility

18 thise-mailsays,quote,thise-mailfollowsup onthe 18 backfillandbasecourse,c-o-u-r-s-e,won'tbesubject

19 meetingwe hada fewweeksagotobegindiscussionson 19 tofillcriteria,isn'tit? Lookattheieavitte-mail

20 whichprojectsandtypesofmaterialsthe,quote,fill 20 onthefirstpageofe_:hibit--

21 criteria,quote,conditionof the401mightapplyto, 21 A. Yeah.Apparentlythat'sit. _parently

22 endquote.Butasyoulookat E::hibit105andas you 22 that'scorrect.

23 lookedat itwhenyoureceivedit,is thereanythingin 23 Q. I'mdowntomy lasttwodocuments.Haveyou

24 herethattalksaboutwhichprojectsareinandout? 24 hadanopportunityto reviewtheport'snewlowflow

25 A. Justa moment,please. 25 plan? I believeitwas sub_ttedinDecember.

255 256
i A. I havenotseenit. I A. My assumptionisthatmeetingswillbe

2 Q. Istherea processnowgoingonwithin 2 arranged.I'mnotawarethatanyhavebeenarranged

3 ecologytodeterminewhetherornotthatlowflowplan 3 yet.

4 willbeacceptableundertheSepte_ercertification? 4 Q. Soas ofrightnow,there'snoapprovalby

5 A. We willhavethatdocumentreviewedby our 5 ecologyofthe lowflowplanthatwassubmittedin

6 consultantatKingCounty,KellyWhiting. 6 DecaYer;isthatcorrect?

7 Q. Hasany--andI'llusethistermadvisedly 7 A. That'scorrect.Wehavenotapprovedit.

8 --constraintbeenplacedon thetimingof thatreview? 8 Q. Whatifecologyneverapprovedtheport'slow

9 A. Theremaybea constraintreferredto inthe 9 flowplanandjustsaidit'sunacceptableandtheport

i0 contractwiththecounty.I knowthatthecounty I0 didn'tsubmita betterone?

II consultant,theindividualfunctioningasour Ii A. Myunderstandingis iftheportdoesnot

12 consultant,hasplentyofotherworktodoon behalfof 12 complywiththetermsandconditionsofthe401,then

13 thecountyandismotivatedtogetthroughtheanalysis 13 wecanrescindthe401.

14 e::peditiously,butI'mnotawareofa specific 14 Q. ;md sowherethe401requiressubmissionofa

15 constraint. 15 lowflowplanbya datecertain--by theway,that

16 Q. Well,doyouhaveany--anothertermwe've 16 datewase:ltendedoncealready,wasn'tit?

17 usedinthisdeposition-- anyestimateofwhenthe 17 A. Yes.

18 reviewwillbecompleted? 18 Q. _yway,wherethe401requiressubmissionof

19 A. No. 19 a lowflowplanbya datecertain,that'ssomething

20 Q. _d whenecologywilldeterminewhetheror 20 thatisrequiredto supportthe401;isthatcorrect?

21 nottheport'ssubmissionisinecology'sview 21 A. That'scorrect.Ibelievethatthewaythe

22 acceptableundertheSepte_ercertification? 22 401iswritten,iftheportrequestsforadditional
23 A. I do not. 23 timeandwe thinkit'sa reasonablerequest,wecan

24 Q. Me anymeetingsscheduledtogo overthat 24 grantthat.

25 eitherinternallyorwiththeport? 25 Q. Now,ifthe401hadnotrequiredan
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l additionalsubmission,wouldtherehavebeenreasonable 1 acceptable?

2 assuranceforitsissuance? 2 A. Yes.

3 _. RFAVIS:Submissionof thelowflowplan? 3 Q. Andthe401wasissued,wasitnot,in

4 _. EGLICK:That's 4 --certification issuedinright. September was Septexberfo

5 A. I'mretracingtheeventshere. 5 a certificationprocessthathada deadlineoftheend

6 Q. (BY_. EGLICK)Wouldyoulikemetohaveher 6 of December2001;isthatcorrect?

7 readbackthequestion? 7 A. Iwouldneedto check.I believethat's

8 A. No. That'sallright.My recollectionis 8 correct.

9 thattheportaskedus toconsiderthisnew 9 Q. So ifecologywasinneedof thisaugmented

i0 information.Iftheporthadnotaskedthat,then, i0 orneworwhateverwordyouwanttouselowflowplan,

ii yes,we havereasonableassurancewiththe401as II whydidecologyissuea certificationinSeptemberthat

12 written. 12 dependsona plantobe submittedlaterwhenthe

13 Q. Butthe401aswrittenincludesa condition, 13 deadlinefortheecologycertificationdecisionwasn't

14 doesitnot-- infact,it'sa lengthyconditionor set 14 untiltheendof December?Inotherwords,whynot

15 ofconditions-- thatrequiressubmissionof an 15 justwaituntilyouhadanacceptableplaninhandto

16 augmentedorsubstitute--pickyourword,M_.Hellwig 16 review?

17 -- lowflowplan;isn'tthatcorrect? 17 A. We hadanalysistellingus whatthei_act

18 A. I believea refined,moredetailedplan. 18 wasandrequirementsin the401thattheportwouldin

19 Q. Couldthe401havebeenissuedwithoutthat 19 itsplanaccountforthati_act,andwehadthe

20 conditionandstillhavea reasonableassurancebasis 20 conceptualplaninfrontof us. We hadalltheother

21 asrequiredundertheCleanWaterAct? 21 requirementsinthe401wherewewantedthem. We had

22 A. No. Thatwasa necessaryconditionismy 22 reasonableassurance.

23 understanding. 23 Q. Didyouhavereasonableassurancein

24 Q. A_dwasthe401thenissuedinanticipation 24 Septe_erwithregardtothelowflowplanasthe

25 thatwhenthelowflowplancameinitwouldbe 25 recordstoodwhentheSepte_ercertificationwas

2591 issued? 1 A. Yes.

2 A. Yes. 2 Q. Justgiveme a minutetocheckmy notes,but

3 Q. Sowhatevertheportsubmitsnow,then,does 3 I thinkImaybe done. DoyouknowwhoBobBarwinis?

4 notmatter? 4 I forgottoaskyouthat.

5 A. No. Itmatters.Itstillhasto satisfyour 5 A. Yeah.He'sa supervisorforthewater

6 ongoingrequirements. 6 resourcesprogramcentralregionaloffice.He'salso

7 Q. Isthereanythingintheconditionsthathave 7 -- hewasonthewaterqualityprogramprogram

8 beenimposedwithregardto thelowflowplan-- 8 managementteamwhenIwaswiththewaterquality

9 A. I'msorry.I'mlookingat thatsectionof 9 programintheearly'9On,andI knowhimfairlywell.

i0 thelowflowplannow. Wouldyoupleaserepeatthe i0 Q. BecauseI'mlookingat ecology'sanswersto

ii question? ii discovery,whichwejustreceivedyesterday,andhewas

12 Q. Do youneedtohaveaminutetolookat it 12 theonlynameon thereI didn'treallyrecognize.It's

13 withoutme askingyoua question? 13 referringtoa _rch 22,2001,telephonecall

14 A. No. Goahead,andifI needtolook,I'll 14 discussingtheport'spro_salwithregardto useof

15 look. 15 waterrightor theneedforwaterrightfor

16 Q. Is thereanythingintheSeptember401 16 implementationofflowmitigation,sowhywouldBob

17 certificationwithregardto thelowflowplanthatyou 17 Barwinbe ona calllikethat?

18 coulddo without,youbeingecology? 18 A. Givenhise::periencewiththewaterresources

19 A. I'mnotawareofanyelementor pieceoffthe 19 program,itwasagreed--I'mnotsurewhoagreedto

20 topofmy head. 20 it,butI washappyto havehimonthecall-- that

21 Q. Sothedeliverables,I guessisn'tthatone 21 givenhise:_periencewiththeprograms,itwouldbe

22 termthat'susedinthisconfer:t? 22 helpfultohavehimconsultwithuson thewaterright
23 A. Yes. 23 issue.

24 Q. So thedeliverablescalledforinthe 24 Therewas,fore::ample,a situationin

25 Septe_er401areallinyourunderstandingessential? 25 easternWashingtonwherestormwaterhadbeendetained
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1 andusedinan industrialfacilityasa cleaningtower, 1 thattheissuewasinwhatIthinksomefolksreferto

2 andthatwasbeneficialusethattriggereda 2 as a grayzoneunderthelawwhereit wasn'tas clear

3 requirementforwaterright,andI believethat'sone 3 asfolkswouldprefer,butIthinkthathethought

thatfolksfromtheeastsideofthe 4 couldbemadeif I recallthat water
4 ofthee::amples arguments a right

5 mountains--I don'tknowif itwasBobornot-- 5 couldberequired.

6 wantedtomakesureitwasconsidered.Of course,it 6 Q. ButI don'twanttohaveyoutestifyingasto

7 wassortofanapplesandorangessituationwithregard 7 whatBobthought.I wanttoaskyoutotestifyasto

8 towhattheportisproposing. 8 whatBobsaid,unlesswhenyousaythoughtyoumeant

9 Q. SoBobBarwinwasdescribinga situationthat 9 said.

I0 he'dencounteredinthecourseofhisworkforecology i0 k. I thinkI did. Bobsaidas Irecall-- this

Ii eastofthemountainswheresomeonehadestablisheda ii wassometimeago,manymonthsago-- thatit'sa tough

12 beneficialusewithoutthebenefitofa waterright, 12 issue;thatit'sinthegrayzoneofthelaw;thatwe

13 andhewasdrawingananalogytothesituationwith 13 couldwinonthatissueandwe couldloseon it,his

14 regardtotheportproposal? 14 opinion.Itcouldgoeitherway. Myunderstandingof

15 A. I don'tbelievehewasdrawingan analogy.I 15 listeningtoBobwasthatitwashisopinionitwould

16 thinkhe wantedtojustputitouttherefor 16 be appropriatetorequirethewaterright.

17 consideration.Actually,itmighthavehappenedinthe 17 HR.EGLICK:I don'tthinkI haveanything

18 easternregionaloffice.Itmighthavebeena Spokane 18 elseatthistime.Youguyscangoaheadandaskyour

19 officeissue.ButBobwouldbe awareof it. Bobhas 19 questions.

20 yearsofe::periencewithbothwaterresourcesandwater 20 MS.MARCHIC.RO:Thatconcludesthe

21 quality,andI valuehisideasandthinking,so Iwas 21 deposition.

22 gladtohavehimon thecall. 22 YE.REAVIS:Giventhehour,I thinkwe'll

23 Q. Anddidhe opineastowhetheror notthe 23 notdothat. I don'twanttowaivemy rightto ask

24 portshouldbe requiredtoobtaina waterright? 24 questionsata laterdate,butI don'tanticipatethat

25 A. Bobagreedwithseveralotherprogramstaff 25 willbenecessary.
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i CERTIFICATE

Z, Hary L. Green, the undersigned Cernlfled Court

4 Reporter and Notary Public, do hereby certify:
5 That the testimony and/or proceedings, a

6 of ich is attached, WaS given before me at

7 and sta_ed therein; _hlt any Ind/or

8 wlt_ess( were by me duly sworn to _he truth;

9 that the testimony and/or pEo¢, were by me

I0 stenographlcal recorded and under my

ii supervision to best of my .ity; that the

12 foregoing transcril full, true, and

13 accurate record of testimony and/or

14 proceedlngs given ring at the time and place

15 s_ated in nhe I am in no way rela_e_

16 to eny party to th ha%teE, any counsel, nor _o

17 I have any finer interest event of the

1% cause.

i_ WITNESS HAND AND SEAL THIS OF JANUARY

20 2002.

21

22 L. GREEN, CSR #GREENHL497RZ

23 Notary Public for the State of Washlngton,

24 residing in King County.

2_ Hy appointment expires 4/4/05.
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1 CORRECTION & SIGNATURE PAGE 0RIGINA .

2

RE: AIRPORT COMMUNITIES COALITION VS. STATE OF

3 WASHINGTON, et al.

BEFORE THE POLLUTION CONTROL HEARINGS BOARD

4 DEPOSITION OF: ANN KENNY; DECEMBER 20, 2001

5 I, ANN KENNY, have read the

within transcript taken DECEMBER 20, 2001, and the same

6 is true and accurate except for any changes and/or

corrections, if any, as follows:

7

PAGE LINE CORRECTION
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13
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15
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_6 /ZB i " ,qc./+/zr" -)-o "A_Sp-r" '-
_7 [_ a,! ,, _',,.:e_.." Jo_ "E-_.:k-"
18 I71 7 ,, _r,'c." -_ "_r, _."

19

20

21

22 Signed at '_/I_ _L_ , Washington,

23 on the __day of . _ . , 2_. _C)_

25 AR 001689
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1 POLLUTIONCONTROLHEARINGSBOARD 1 i N D E X

3 EX_4INATIONBY: m 3E,
4 COALITION,) MR, STOCK

5 [lent, )

6 vs. ) PCHB 0!-160 6

7 OF ) 7

8 EPARTMENTOF and ) 8

9 *HEPORTOF SEATTLE, 9

I0 Respondenzs. i0

!i , ii

12 DEPOSITIONUPON NATION 12

13 i3 EXHIBITSFOR _ION

14 KENNY i4 70 - E-mailcor 92

15 !5 7! - E-mailw [nary40i WQC i01
16 i6

17 9:00A.M. 17

DECEMBER20, 2001 18

Ig FOURTHAVENUE,SUITE1700 i9

2C SEATTLE,WASHINGTON 20

21

2:

DIANEMILLS,CSR#MI-LL-SD-M380N3

2_

1 n SEATTLE,WASHINGTON;DECEMBER20, 2001

3 FOR APPELLANT: --oOo--

/
4 STOCK

5 Hels Fetterman ANN KENNY,

6 1500P_ SoundPlaza 6 _rnas a witnessby the NotaryPubl

7 1325 !hue 7 testifiedas follows:/

/8 Seattle,Wa ton 98101 8

9 9 EXAMINATION/
i0 i0

ii FORTHE RESPONDENT and I! BY MR. STOCK:

!2 DEPARTMENTOF ECOLOGY: 12 Q. Goodmorning. AR 001690

13 JOANM. _.RCHIORO 13 A. Goodmorning.

14 AssistantAttorne 14 Q. Couldyou stateyo_rna_for the record,

15 P.O.Box 40117 15 please. ' /_
16 Olympia,Wash 98504-0117

16 A. My nameis Ann/Kenny.

1178 rQeAnd'Ms'Z' what is y°urfL_ ential
17 'ss18 add .

Z _ SEATTLE: !9 A. 2109-_th AvenueNortheast,Be_evue,
19 FORTHE RE: .OR, OF

20 GILL ' REAVIS 20 Washingto__ =...._=_ ..... i
21 %Brown 21 O. Ha_'_u ever had yourdepositionta_n

22 SecondAvenue 22 before/

23 2200 23 _VNo I ,= k'
24 Seatt 24 /Q. Thisis the firsttime?25
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1 A. Shorelinepe_it reviewer, i shorelinethere.

- ' ;_,,_i,. '.,i,_ HOW ':' VO_ O:2 Q. _na what Demits were you. ....... ec ^._._. 2 Q. muchtime a.a . spend "_=.... :_:....
q A. _ '

4 _: Snorehne ManagementAc:. A. Axose=ner x spanneda pe_oa of a#sx si):
• _........ =:_^ madeQ. Whatstandardsdid tomuseto a:,=_:-: = months,and intensivelytwomonths,b....= we our

6 whethera mermi:wasissuedin thatcase? 6 mac'.itdecision.

7 A. In thatcasethe standards--dependingon 7 Q. WereyoutheleadDermA<coordinatoron that

8 the type of permit issued by local ooverrm.ent, _= -h: 8 ""_:"_
, K-,_*{ml " m9 pe_it was a su_=........ deve!oDmentpe_it, Ecclog,:' 9 A, : was.

i0 hasthe authority-_,"_:' i_ '' '" Q. Did vousi_ntne.e__.w forcomb!lancewxn th= ' " -_-_

_ So wouldreview:- " A. _ czanots=cnthe :_-{"_ localShorelineHarmer=..... " ........... a.... we -. _.,,.._, Tha=was s=_nea

!2 anddatelineif _-was ,,:-commliancewithit_. 12 bv the Reaiona!.Shcreland....._.........=m se_.._._^"head.

i3 shore!inemastermrs_ ":so,we "'•-_'= _ Q. w_- wasthatat _= mime?...... wou=_w.... a letter ...... n_

!4 basicalh,of verifi=aticn. .4 A. _-",,=_wouldhavebeenRay Heliwig.

.15 Therearetwo otherkindsof oe_.its'w..:.._'-= ..: Q. ._<- in ._99_.','oubecame.h=..._federal_=_-:-_.....

16 Ecology had more _e.__ a........ _.......................
co,,d_._o....use .....then thatcase co=:_ A. That'

18 look at that oermit and attach a_-_on=.-' conditions to !8 Q. :-¢is that the .moskion you hoid today?.
!9 the oermit or deny the _ermit if we feit *ha*_._ it was ._9 A. No, it is not.

20 not in compliancewiththeShorelineMasterProgram:or 20 Q. Howlongwereyou thefederalDe,it

21 thatthe=nv:-o_m=_-a.............immactsof thatprojecthadnot 2! c_rc_.=_cr:'"_"- "

22 beensuxa_iv_'_ca'=c 22 A. :__'" ..o,.Februaryof 199_ to theend of July

23 The thirdkindcf oermitwasforvarianse, 23 1999.

24 and _"' _=....... : -.,,=_ _ a .... :="-= .to.. the Local -_ --:'" ood=_and _" Q. '-' _- :""_.a ....... _ s.,s ..... i_ !999 what position did you take?
25 the Shoreline Harmer.....m...... a.... Andit's the sa_=.... s.,.D=-" 25 A. i moved_ ". :n_o a oromotiona! opportunity which

i0

1 whereEcoiogv._o_'_.._approve,=_.c_'27_ -: withco._........_..,_ ._ was a new!v-createereciona!.positionforthe Permit

2 ordeny. 2 AssistanceCenter.

3 Q. Whatwas ";=.... largest, r_:--_:e=tthat vx. ...._....t-e__ _ _. Wasthe position, created especially, for vou?.
cndu,_nQth° timethatyou ':': _ev:e_.._.... . .._ w.._" : "<'2shoreline 4 A. No, itwas not.

5 _=_-=o 5 Q. Andwhatwas your4_ t_! :°

6 _. " "_":_ rh= that . s_e_t "_: m_-_.. sav ..._ one ......... 6 A. Senior permit specialist.
7 timeon wasa laraedevelommentup in islandScummy : Q. Andhow longwereyou in thispositionfor

' _--='_m=_"comoanv tans=-:* _ -h= m:,_:-AssistanceCenter?being mrc:osea by a .=,............ on a ._ ................
9 basically sand area, for ':_--:'- " .. ae_........... into homes. 9 A. : worked in that position from the beginning

i0 Q. Do you.eme,,_.--_=-thename_,_: the_rc:ect:" _:_ of August!999untilaboutthe endof October.

i! A. H&H?romertzes on Deer Lagoon. Q. 2uuu:

i2 Q. _=.:_'_vo"._'_,==.._me a senseof t_=.._size_:_.the 12 A. 2000,wheni rookon resoonsibilities,for the

.--_,e_.us=msan','s_,.---_:....measure<....want? .. _v_permitting[ortheSea-TacThirdRunwayProject.

i4 A. i don'trecalltheexactacreagesinvoivec. !4 Q. Was therea changein yourjobtitlein
!5 _' " i5me.e werebasic&ivfourto sixlots. The_...._ _a,_=. w........ Oc=ober2000?

16 beenmulti-million-dollarlots,beingshorefront !6 A. i basicallywas puton loanto the projectby

17 property.On thenorthsideof thesandspitwasa .7 my programso therewas no changeto my titleor my job

i8 largefreshwaterw_.,a..d-- _ _ o-_:-_mp,e..,andon the ..... i8 classification.

19 side,partof -_=nrsmertvwasan emersent'="--_.... . w_..=.... i9 Q, Just change in responsibilities?

20 ="_......."_'-^=:were some".-"-_= s._s+-:............. : Asstea 2S A. A change in responsibilities.

21 that [e "' "l'=_ "':*_ "let"iV mefine the "=.... ' . ._o,K_ _....tc ..... _.,:.,¢ 21 Q. Let'sco backto theoeriodFebruary'98to
22 boundaries" " ' . ......=notc _'-_::__"_:':_-_ _=_-_- 22 - '99,andexslainto_.:v . me whatyourresoonsibilit
23 ,h=, were ¢rczexive sf-h: environment that .... " _z ,_._......... .c..3 _" ,=-=as federaloermitcoordinator.

24 allowfortheaeveiopmentof thehomeswithout 24 A. My primaryresponsibilitiesinthatjob were

25 adverselyimpactingthe nativevegetationof the 25 to processand administerapplicationsforSection401

AR 001692 (20_) 622-6875 * dmiZZs_'oaureporting.com 9age 9 to _sge 12
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water quaiicy -*_= ..... " .... ...ce...... =__o.s, alon_ w_zc_a,wavs :c_e _ :_e oro_e2: is ri_h: ::w, _- i: wasa_rc:.:i_a:si. a
2 a: asclicaci,cn fer coastal zone ._..._='=_=-=......................_..=_=.: ..... _4:-acre restsratic: ...._._ =--_.that wcul: ca-re ..ecLa::s

4=*=r-:.:-:_- - :- <_ r=.:ewen._,_=._,,=_..=_.._=.-..-:---:..-= = =.4 -- we.. -k=,,. >:erenew ......=-==_=__=_i<et_alas,- =--
, _, ,=..4..:4,-.4....:4-:=-'4"=issuedm',"_="'": "= ' "=....= i::==:...._= area=-4restore:ha::-=:--

Encineers. --:::'=_Ses:icn_ _....=.....= ..... : :"=":_:• :'=="=

6 Ssrms. 4 :. 3:rin:the:i:ethatyouwere:hefederal

:.4 ........ =-' _= :" -_: reYiew :f flat _erzit -- what w_s-_= <=-_:_- _="=---:

wcrklca: wastt ::c_C:-a-e reclew b: technical e:.:carts } =rs:e:: that you wtri:ec :n :nat a JAF,ZA hac Seen

.... _--' "" issue ::"=_= ": "" A. ?;ithcut "'" ........ _..... <'":'_._ ..:=. S wtat ¢:_ ": =_ ___, ...............

............................................ _..=se<'erallarge=_=__ "-sroiects.

"_ """ :_ _ "_"" S"_4='" _"_ 4" ..S:_.=:.^......was_9 tO :=S_:=coastal"--:-='=_=-='""_'c:S'=_^" ^=="_=_=S_,l:.a:e -_ -_"-_"_'_

"_ =-=--:---4--= ._ = __=......... 3_=__w..e.._on .... west sidecf lssasuah
.. .. ":_: ._= ", m^. - .m:_i. :. was _ J_t-acre _4ze, ...I..:_ -Z _................... __.,e.._e.1_ Q, hi'natD:'-='- _: "'_-"-4_: wti:e us: _........ : ................. s...

_: ==4=.:: _er=i: :::rdinatcr /id You_c="d cccrdinatin[ : new:.an,' ""=< v':_: k=:., Located :here
l_< reYiewcf 4]1acclicati:ns? .{ :[.How=anya--=<___......,_.....__=-:=-_=wereimoacted?

lT A. -: cercen:crcma:l.. A. - den':recall.

....... . -_=_ : $. Ballpark estimate7_ Q. };hat was the fattest project"_=" youw_} .....
!9 on as <_=....federalmet:..:-coor_zna:sr:" -,_ A. _hat" recalla:su:thatsrciec:>;asthere

20 A. The !ar_est_sro'est"_a_.... .Two__e_:'_ onand the 2_ we_.'-= a numer ofwetlands'-Du_the<'haddcnea fairiv
2! most:'-='::"=-wasa :rce_. tna:was-_"_,=-b=:'_= 21 _'_ :_ _:_:'=':-:'"-_= actua:imsact:c the

"" :=__: Quitea acreaae22 theCcrss"= Encineersfor..... _,_:....=....? ........_=._e_,_.._......... we 4= wetlands And "_=" had se: --:4- farce

_. _o.... man., man7 hsurs in =eetincs =_4 site v:s:ts, and i3 :f the wetland area in the :¢aY-_ .....ns3 aeb.s.=s the
24 :nat>;as:heSoundTransi:orsocsalfor :he ccmr:ter 14 deYelccme:::o aYcid-- so the'.avoidedtheimmac::c

_: thewetlands. So theactualimsac:nu::er wastwo OF2_ railfrom<=='-<=:: E:eret:. --

14 16

2 4_- ,=,.::_.:.4,._ 2 Q. w, werecons *_ -:]_ meaboutanother

......::..... _ deYelocmen:project,_=_...." onebeinctheEastA. '_.....=_= in.clvedin a _.e.....c=.......... =-, .

a. .c'c"==_........wit: the £:rcs -: :"-_........... _, which ..4:tvoical.. 4 ":*_-,._.=_=in "<<am::=- };hat others did you work on of
[ :_"a :="= _":='" :_= C"e= _=-=d meetinuswit: : <_-==:u":=4-='-::

6 the artisan: and citer regulatory =_='^<:< ts :rv :s 6 A. " " ' _"_='- _.}._o on......... _e.., ant:net ....... that i .... "=' not..

' "_'''_ -- _I''_.... -=.... = ;< -"= :_iourm.t :ccirdinatcr outset that crt:ec: :t the ccitt where :nev ..... s:tTi: a .. .... o .... _.....- - ..... .... " :
........ - ...... w== in the ?Am

9 is:iicaticn, tc the ::rps whi:h wculc ccmm.encethe 9 ::sition wasthe Su::asEnergy 2.
_ = .... a ] ........__... f:r :::L the 424 =--:'= .... an: the '_ .... _. _4_ was after Jui,':_:......

il " '_=': " "" A. Rich:.a_p._.... C,..
i2 Q. 3urlnc "_: ti:Ie "": ........ =_= the ==4:-_ "" _ :,-_ : ......

13 "="_'_._,_.............cocrdizatcr, wasa J!R?i s-b.... ed on -_= 12 A. Sumas..._._,:,:.... " That's a cogeneration
14 Seattle to Everett run P, SoundTransit? ' facili:'/ proposed us in WhatcomCounty under the

.._: A. _='"...........hare ........ ,e: submitted a _xm._:'ifor __: _..........:4-_-_.._..of EFSEC,E-F-S-E-C, the Energy Facilities
!6 :ha:........"..... ;:'" _ ::': Evaluationtcuncil, Thatprojectsaton an area

"" Q. __-- -_:timethatYouwe_=-_= ==_=_= -: '_to 42 acres,andthe ¢rojectwouldnaveimpacted

...... '' ---_ what i_ the _-_ = -src _ about "-_: that!8 ue-_" cocrc:n_._., .. .=.u_s. e:: that i[ 35 _..s of site.
_.,.=, o: _.. w:::: a _.... _'4 bee: sue=Liter: _9 Q. _as the _ ........ _=_.o. issued o: _n_ Sumas

._ A. Zn :er=s tf i=sa:: =__a_,...... " would sav the 2: .....=_=-='.'.:-_-%--.;,.-4=_-o

22 !aries:prc!ec: wasa =re=el: :"Si:agit"_'......_=- -_= 21 A. i::ha:"_..... <...., ........................... _a,,.e,jurisdictionforthe

22 _ .... = ,= =--i,==-=was=_co_=:-c-_ _e<'o-=habitat, 22 _,0"......-=_-:_:--'_,=..onwas _='dby the EFSECCouncil.

23 i=:er:idal hash:a:, :: an area a_=a=e<::c the _Za:i: 23 Ec:!cT/ was hired as a contractor to EFSECto prepare
24 ....=.... =......=:" island. 24 ......... _........ _ artsconditionsthat w_._._ be

2_ An: it's esca=in: -= e:.:aotlv what "_= ";-= _= 2_ : .......... =x in:3 :he S_-_ ..... =: ......
" " ......................... = ....... = ...... ='--_'" Agreementor
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1 whateverthe doc_,en%is thatEFSECprepareswhenthe, _ Q. Whatis?
2 issue-=_- ' ....

Q. Was :h:<_4,=CertificationA3_= .... 2 c:=........... %he

4 som='_4_g...............that_h= _-D_ neededin order_o assurea ' ?hatwas chatareaof 540acresapp_ox.:.=.=.:._"4...."-
q 404Demit on :ha:sroJec:? : Q. :'ha:wash':a ,......" _, _ --"

6 A. i can'tsay''_'__...certainty,but_h=o,_!aw--=-.... 6 A. Correct.

7 EmSEC,operatesundertheirauthoritysupersedes - Q. Let'sfocuson ae,=__;_e:;="....... .projects.Of the

8 Ecology'sauthority:_.;_-='0_,.So ._ wouldassume, .= ae'_._.:.:e,.Dr<otis:natyou'veworkedon, .......;_ <=#-_=_

9 don'tknow,"wcuidassumethatwhenEFSECissues:nei: 9 the largestprojectyou'veworkedon wherea JARPAhas

I0 Sizen_e_:_ ....:;....=....._. z._=-=_- that_ha"wouldDe .l Seensubmitted'_=_-- " " come.._.e........, .... _....= mco,ozvLabto tca

ii su.xlcien:="for:he ...._'-s tosay "_="..........."_=Sia:ecf .. ccnclusion_:reasonableassurance?

12 _ " ?" :-u-_ that"_ m_oeec:is-- theyhate A. " say checK:nomy_asnzn_onhas __.......... can't thatwithout' ' records.

!3 reasonableassurance"_=projectwillnot " ,=_=' .. _....... n_..=oday,you .... ..... tax...... _ _ <:-';no'=_= . can'-tzinKC: any
14 impactwazer Cud!icy. 14 --".....= -' " _,.=.._.o,e._thatnabbeen_a_==-in -_=--e-=_d"h-_

_5 Q. _'_ "" -_e:_,thatwasmy nextcuestion._;_you ,: Sea-,as?

16 haveto come:o a conclusioncf reasonableassurancesn 16 A. No.

...... =..er_, 2 "" ' ..... _ _ ...... '_" crocess :-general.
_ A. We _='=-cot thatfarin them-oce_ i_ ;ina:stepsCo you takea_ -h=-- striketha:

19 Q. Whync:_ i9 i'ina<positiondo you._:__....respect_o

20 A. Because:he=:ba_Councilissueda decision 2¢ reviewof _heo_RrnforSea-?at?

21 basically:c denytheapplication.We didn'__..._:=.:---21 A......_-_ yourepeator _es_a_e_" " thatc,=s'_o_

22 ourworkinthatproject. 22 .Q.Who=responsibilitieshaveyou hadwith

23 Q. Anvother ..... " _. respect_r_e_.=o:significancethai _= is the?or:of Seattle'sapplicationfora 401

24 you've _=_ " ' _........ 2_ certificaticn _= "_= _'_wo._ on _-.....=_ _h=_-_ Runwaypr<e ......... n_.aRunwayproject?

25 wherea JAR?i- ^"submitted? 9: A. My _=_ _ __:'_= =--._s_o..s_m_,:_._s,4.reviewof the401 in2=2 set.... . .

. ' ' -- ..._ ' _...._ Runwayprojectare andhavebeenA. Right.i'vewet}teeon several actaaiiZ, -_=caseof the_;_

2 threedifferentac:_=courseswhich.n_o._e_'_,_ tullea bit z^ iden=icaito the resoonsibilities,thatI'veheldfor

3 of acreaae;one u_ in_..=_omCounty,:heWillows Run . a=_o: :noo:her_ projec:sthati havereviewed.

4 golfcourseoutsideof Re_.ond,and thenanotherone. 4 Theprimaryresponsibilityis :o reviewthe
5 _=_: wereseverallarme -h _= " 5 --_;'--:...... -- ...e._ wasonezarse =.....=..on,theJARPAapplication,andall of any

6 deveiommen:inan _,_=._.=.:'_"--_-:_..__'_o.;areauD in ":<.=.........._- 6 aaai:_ona!materials:ha:an applicant.,migh:submitfor

.... " ....: " comm.:ancew=tnstatelawremardingwa,e_ muaiity,any7 County. ' didn't Brin_ =v wno:e ::s. of pro_e:zs .... " .... _ _ . .

8 thaterao=.my _.._.__=_==_,.,._"a n.'_....._....._...._.:=_'::_-:=-'<......... 8 oth=_..lawsthat:he p.o_ _:=_'_-_-<;:,.g;,._ havea relationship

,.._a varie:)'cf concernsantissues. 9 .o,a_ :o coordinaie:hereviewof thesubstanceof

'.......=_ _ -_:Drones:by technicalezpertswithinthe a_ency.Or10 Q. iS <:_-'_" "_: '_ _" S"_::'" VSU ,: ___._............. =.oe_..-_... =_ ....
!i o_ in :e_s "= impact"_ we_:=--<_ i! inthe ca:=of Se=-.=_,we contractedout someof those

12 A. No. !2 resmonsibiiiziesto otherenmitiesto go througha

13 Q. Whatis? 12 mrocessof evaluatingthe adequacyof the application

i4 A. The SoundTransitprojectthatwe _:.=x.- :_dto "":-'- 1wo..... 14 .. u,:=,.=_e_yrendera decisionas to whetheror

-- "_'_'_ .... o_e'" ' nota 401certificationcanbe issued.15 as a .ore no............ u- _ --. Although :: wasn't cuite !5

16 wetlands,it oricinallv.. startedoutas an ,...=..sf 15 16 _._is _=_-_.._of yourjob in reviewingthese401
17 acresof ;_-=_;" _=_--- i" - " - ' come........o=.......=.. =_e.zc=tzonsto _o a decisionas to whether

i8 Q. Youdidn'thate 1o cometo a reasonable IB Ecologyhasreasonableassurancethatthe projectwon't

!9 assurance........._ -_= tc .............. 9 violates,a_ewaterqualitystandards?I'mtalking
"_'c_'s:o" _...... Seattle :,':_= ...... =-_ " - *

20 q.... x Transi:; _ "_-- : -_ 21...... : .... =. r_sn.: aoou: you personall 7.

2! A. No. 21 A. Myresponsibility, in coordination and with
22 Q. What " want ;< o" any - :-- "_ _ you _ad *.... o m_o_.......w..e._ 22 comaen:andinput.:romthevarioustechnicalandpc
23 to come:o a conclusioncf ._==-.._o.;a._.-w= assurance. 23 _=u-lator'.,s=aff:ha=are involvedin the reviewo[

24 is Sea-Tat:helargestprojectrha:you'veworkedon? 24 project,is ro collateandsynthesizethoseopinions

25 A. No. 25 intoa recommendationthatsayseithersheprojectdoes

DX_ _LLS, CCR, _, CRR
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• .e_m_.ena=..... ini' 1 Q. And youmadethat " _ _ "'_" because

' ,'',_-'"[colosv_.,4reasczable2 -ed andmaidbv thePortof Seattle? 2 wasyourbeliefonAu=..,=_ ..=_
"_ w: .4_,. ' COO.... _=._,, was .:

4 employees "-'-=_ :,'_:-_ that _.. .... =.-:'4 . A. Yes.
• o........... did5 with :o re',:iew tc us my"_=.... -st-. :f : n_. ::_=-_._..':;'-:'_,_ of "reasonableassurance"

6 Seattle.- did not or "m sorry," gAdno: 6 vcuusenomakethe reco:._.endationtc ':,ourmanasemen:

- ce.....c...... signed,the cneissuedon7 directthe work o: of Seattle :natthe401 _";_ ='_" be

8 consukan #e .e-''4,_e,eo''' _h=.... submixed bv £ .A_.s-. 10?
de_z,l_lonthat_usedis whatis9 them and thenmrovidedthe Port 9 A. The _ * "

I0 on ".headesuacv_: the "" _ -_ an_. _. m:_e._:._than !: describedinmv Declarationit is"_:
.. theprocessdescribedby TomLusterin the deskmanual

_....o,o_:,thedraftdesk.-..anuai.i2 Q. Howdid re'.:_c about tom:noto a reasonable .2 thatheoreDared;_-"_ _ -"
'*m ;" mr4 " _" ":'_m ' 'Q. Yo:__<'_ew_that desk manua:_e.... m.a_:ns_ assuranceccnc!<sion_" -h= m,,.,_,n_ ,,:_-=-_-.:

.7i. /%.":natfinal_--=-_<-=-:_,=._.........._._of .-:'-_==o...,:_=_<:' :he recc.-zendation:c Gcrdon_'_':O_n__..

!5 assurance was arrived at after a !one process of : A. - didn't Dull it out and reread :- What -
_.;_._ hasreceived from

i6 very-- ant a ,,=...._ ....._ ,:::newofa!! of"_: 6 c-zco lsaDD!ledthe:rainins"_-"

. :,.r, :_.._=. and mv owni7 materials submitted :c u_ De "_: Port of S:;-'_: " ",_--- exoerience in issuing near_v 60
..... ,.O..... S.O,_,

18 Q. You _._se..,_"__-D___eve=' that._o±o_y:__ _ had ._ w=.e.--- ou=_w...... certificationsto cometo the " _'_:'_ _
"_' Of ' "_ certificateon .9 =:_=- basedon e"c'h: reviewof =..L themater_a-i9 reasonableassuranceto issuethe _= ....... .-'..

.....e the Departmentand incurfromthetechnical
20 August i0; is :ha t correct? 20 _=:'"

' " OO..,._
21 A. i _.'4_ 21 =...._........._ arc theresu±atorvexpertsand the. _:-',

22 Q. _-'.,=.was oar:of the consensusthatwas 22 =',...__.s,thatwe hadreasonableassuranceat thetime

23 reachedon OF DefcreAuGusti:°u? 2] we issuedthattern:'"

24 A. That'sc_.._..-- Q. ;_-did comeabout=ha=the certifi

25 Q. EGo!coyneedeztohavereasonableassurance asGoingto be issuedonAugusti0?

26

on orbefcreAuGust_ tO issuethat401"',':;_'"_' We hadessentially workand

2 correct? 2 were [dyto issuethe ion at thatpointin

3 MR. REAVIS:Objectto theextentitcalls 3 time.

• con__.=_3:.....fora legal - ..... 4 Q wereunderores weren_ you,to met

5 Q. iBY'":_R.=._.._'-_....That's'.ourunderstandinG, .: -_=..._ tiondonear by.Aumus:_I0?

6 isn'tit? 6 A. How 3ressure"?

7 A. Tha:'scorrect. - Q. Well, ing told,weren'tyou,that

8 Q. :-hat:=_ .........w..vcurcb_=-'_':,:o comeno a _ _h: =_--wasanxi o oetthe 40i certification?

9 conclusionof reasonable_'_= in _ss,,_-_the4:1 9 A. The Portw6 _ous to met their401
,_ ,_.=_ _._ _ certificationwh( ted backin Octoberof 2000.

ii A. Couldvourestatethat,please? I! Thatdidn'tcha
..... - . ,as_ng pressure up to12 Q. Sure. <_;*was yourjob,wasn'_it,to com.e !2 Q. Didvo any =

13 to a conclusionofreasonableassurancebeforevsu 13 theccittth it was issued AugustI0 to get the

_a issued_h= 401":":#_...._ " of _'........:...... c the Port Seat:le? 401 tionout?

_5 A. That'scorrect. !5 MR : Objection; me.

16 Q. Andto come that...._- 'to .......anon,yourelied i6 Q. MR. STOCK) Go aheada mswer

17 u_onthe reviewbyexpertsbothin-houseat Ecoiogvand i7 A. don'tthinkthatthe pres: increased.

18 consultants""=:_:_ _' =_ .... _ 18 I".:........: . .... _. _ wa._ onsistentthroughoutthe

!9 A. Yes. 19 Well,didn'tyou startworking ._kendsin

20 Q. Did Ecologyhave:hatreasonableassurance"" ,_=to get*_: 401certificationo

2i August _0 "';=-,.._.......{" :_":_.. the 40i "=-'_'- -4_.: V:s,._I did.
22 A. Yes. Q. And youhadn'tworkedweekendsbefore had

23 Q. Didyour.a_:e-_= -=....=, --4_ the ;?

25 A. Yes. Q. And you worke_ beoaus
DI"A._ MILTS, CCR, _, CRR
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2 or [ believeRay. A. AndMr. !sakiat thatpointsaid,Wall,that

_na_s notmy question, needsto getdoneand Ecologyneedsto have

4 A. thepressurewas comingfroma hioher iew it. And he didnot in thatmeetinc a.

5 level. 5 Dro=u to the Portas to whentheywould a 4Ci

6 Q. "_'_....' _a .....ant Ecd_..e.....s office? 6 _nfromthe D=2 ,.m of

7 A. Fromt overnor'soffice,because the _ Q. Not thatmeeting?

8 pressurebeing, thegovernor'soff by thePort 8 A. Not in meeting.

9 of Seattle. 9 Q. Andthat _ttheend

!0 Q. So Ray . says,Ann, ¢_'_ A. Somewhere

II we'vegot to getthis outbecausethe !! Q. Haveyoueverbe _enin :hegovernor's

!2 movernor'soffice _"wa.._sthls certificationout? i2 officesittingwiththe ( nor'schiefof staffon a
13 _ "' fairassessment? "_ ....._a_s a .. _. application?

14 A. He didn'tsa'fthe 14 A. No, i havenc

15 Q. '_' not words, :hat's a fair !m " :'<Ee_, in t_ " Q. Thatwas ....

!6 assessment,isn'til i6 A. Certaini,

17 A. i'dsa']th it'sfairto say :herewas 17 Q. And ad workedweekends re :his

18 certainly in Ecologynotpro!on( that 18 meetingin governor'sofficeto ge Le401

!9 decision-mak:'process. 19 app!icat' our,isn'tthatright?

20 Q. !'r goingtomincewordswithyou. 20 A. you restatethatquestion?

21 It'sa assessmentthatRay Hellwigc_e to Sure. You wereworkingweekendsin

22 said 'vegot to getthis40! certificationou thismeetingin thegovernor'sofficet_ Dye

23 the =....' .... "'gov......s officewantsthe 401 _= 40! issuedinAu( :?

24 .cationou.;4_-'-thata fairassessment? n'tDe ....=_._ the t

25 MS. ; askedar weekends.It was

34

1 -- I'dhaveto go backandcheckmy

2 MR.REAViS:I'mgoingto objecttothe 2 but, know,I did basicallyworkcontinu2 for

3 becauseitappearsthatyou'reaskingher 3 about weekspriorto issuanceof the _rmit.

4 to tell whatRay Heliwigtoldherbut to 4 Q. )ingtomoveon,but in any to

5 an assessmentRayHellwigto!dher 5 sumup, you underintense get that401

6 thinkthe .o.__ is 7aaueandmis!eadina.. 6 certification ued,weren'tyou?

7 Q. (=v O_K, a_=a_ and answe: A. was ......
8 MR. Whydon't we reread ',=":-- ..._._s..... 5 Q. Intense _'_e3

9 forher. 9 A. intensepros e. r a!s to havea

1O (Reporter Deckas re i0 summervacation.

!i A. That'snot youwhy. ii Q. Okay,why don't a briefbreak.

12 Because! participatedin g in Paulisaki's-- 12 A. Okay,soundsgood.

!3 in thegovernor'sconference at theCaDitc! i3 (Recesstaken.

!4 BuildingwithPaulisaki {ig, Tom :4 -_:.... i4_.r...........s, Q. (BYMR. STOCK) backto the

i_ MickDinsmore,GinaMarl izabethLeavitt 15 governor'soffice" )usaidthatEcology

16 andmvseif.And i car rememerth xac_rimeline, !6 toidthePortat nerowas

17 but itwasbefore wasnearthe e )fJuly. 17 informationthat stillneeded; _atright?
' +, '

18 And certes the Portwas _ne.e ross=no 18 A. We had tellingthe Port thatwe

19 concernand fn aboutthetimethe was !9 hadbeen withthattherewas _tion

20 nakingto g( me:it cut. We in no - toms 20 needed. MickDinsmoreand Gina tie

21 toldthe in frontof Mr. isakithatthe 21 Lindsey' beengettingthesame

22 wastak so longwasnotbecauseof Ecoioav's 22 their staffas to thestatusof the )r

23 pro: review:bu: becauseof thePort's 23 time or thedelays.

24 theworkdonein a timelymannerandthe Thereasonforthedelays?
25
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i Q. AndyourobJexi_,ewasto educate -==.....

,..=3r,.___enwas nee3ei -- _ =_arac_er.

a A. r_._=_, ' $. _= was a: thiS ...................... mee....... = ,,,=
" '_ _";: ....... could be : =,:':=<:-: frustraticn:s Q. -- before a _. ........ : .....

6 issued; := :ia: ":_-_ 6 A. v:=_ ius: "_'= -- - "':'
7 A. Sorted=. that's his nc_'T...al

8 Q. Whatwas-_= infc_anicn "_at "o .... _ "_= _ _ in any e<*e: wasanlma:eg _= _'as

ii A. ?hecnl:informationthatwascuts=andinsat

12 :ha:_oin:i= :ime};as-==....<-c-_= imnax of analysis !¢:impressionwas +a- he wascexain!v

Z} for the low flox work.

14 Q. i';as :ha: the cnl'r information you said that '4 Q. S: what did you do in response to this
!5 was_.... =-_;-- meetins? _=:'_"_.s ......... at t:a: l_ at :he .... '=...... c go<e_n_,s office?

i6 A. ! believethatwas:heonlymajori:emthat 16 A. i don'trecallspecificaiiT,o:her:hatjust
17 w_<%-s,=_d:n - "_a- _,.._.:__ went back to "-

18 Q. What_ want is, did you :eli the Pcr: and the i_ =_, woN:ins. Wedid not take an<'ssecific action or

!9 [_-=" " office .... "_:" -_=-= ' ._.__nc_ s _.............. wasanvtnznc else i9 cna:=e a:v course of cur re:ie_: or our xccess as a

20 outstanding other than the impact analysis for the low 2lj resui: of this meeting.

_ work? _. .z_ flow 21 _ Otherthan:o _etin outas cuickhas you

22 _. ! don'trecall. 22 could2

23 Q. q_";'"_='="'_=....o, can" thin!:of 23 A. _= workon :ha:was somenhinc:hat! :us_

24 an_:nhincelse? 24 workedan s=eadiiyo<'erthe=courseof threeto four

25 A. _ 25 =='_ no getthat- --_=_....i the_e....=_=__onto soix where_"

38 40

could gc out.
.. _= ..... rezatznc :o the Sea-TadDroiec:7 2 There we,= sar:s of the orofiec: :hat were

3 :'hatwas theonlytimei'veteenat :he 3 a 40icer:ifica:ioninvolves--par:of it is pretty

4 ...... < office. 4 ...._ bciierm!a:eandthenyou _ve to so {nand

: Q. Soyerncr "_<= s:ici: hishead 5 customize _" to the -_i --........ p,_e_. And :herewerelarge

6 A. !:c. 6 sar:sof :h!spro_ec:thatwereaireadvdone,and so

Q. "'" _ '- _'"" oresen:] - there waswc-_ that " " becin on_::). - _s,: He wa_ ... cou_u _ :hecexification,

A. Nc, he - cresent at time _..... ....,_r .... _ wnxn was a very zencnnv cer:ification, the longest,
9 :hat_==-_u 9 iarues:,mostcom:ie>:certificationthanI cernainiv

" __ _ Q ' _[aS "_'="=_ ' " _ -- " _ : "1" "=" .........."_:< "° __................ issaed c: i beiie,,e that the stare has ever

.._ .._-=::_'°_. il issuea.So it was ver},timeconsuming:o pulithat
12 A. No. _= _=<<:_= c the Port frcr: Paul :2 ..... _=-

_ lsaki, as i r:_a :" "_= .... " to .............. _....neeas _=- ,3 Q. Didyo" axnor the40i certificatzon?

i4 doneandEcoioTfne :odo job. z4 A. i pulled:ogether--parrsof itwere

12 Q. DidHici_ smeakat _smeetinu? z_ boi!erpiate,partof the languagecamefromother

i6 A. Yes. 16 staff,I draftedsomeconditions.Itwas a

_ _ What he :eil?am"".... :_ _n. ,=:,..: .. co!iabora:iveeffort I wastheprimaryauthor,i/ _.

..... s_ concernaboutehe "_=" - _ however,responsibleforpullingit togetherin one
i9 was"P:_ frus:ra:icn -_ "".............. _...,..=.ze, conesl'zedocument.
20 Q. he engr/? 2_ Q. DH youwri:eanyof the technicalsections

21 : c-"- sav"_ "_:- he was " .,..=. _..e..... angrf. 21 c: _= 401cer:ificazion?

22 di< appear-- 22 A. i may havemadesuggestionsor addedlanguage

...........P_ Q. Did _= ==.........=u_.=.=_ :3 .....,_:" 23 "_ .anmuaae".mrovidedby.someof the staff. There were

24 A. No, he seemed:o be himself. 24 see=ionsthat-- on theacceptablefillcriteria,that

25 ! didn'tdo anythingwithotherthanjustcut andpaste
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i andjustdroppedit inverbatim._mdtherewas a_: safetyat theairportsitein +e'-=_= -_=_:eos=5

2 languageprovidedbv JohnDrabekwhere! essen:iai!v 2 facility.

did thesamething.Thereweresubseauen:chanzes:ace _. Who?

4 = _ he :- . ..... _.....=._personwhoi got co,cants=_-a,te, rat,dewed andothersreviewedi: A. -_= -_-'_.

5 Somostly the technical work was fairly _ was Gerald -_'= =_. .=_.ss_..f may havespokenwithhis

6 verbatim,_h=excectionbeinothework""" = go:...... ..... _n=. :_- 6 supervisorin massingaboutwhatthe dam safe:,,'

7 ShannonandWilsonneededsomeworkto taketheir 7 _=-"<'-_- were . ...._.,=.=_,s and when:heyammiied.

8 concernsandreco,,_mendationsandbutthem_-_o_= _= = Q. Any othertech_ca7 exDer__

9 a regulator},foma: versus theway[he reco%menda:ic: 9 A. i don'tthinkso.

I0 was written,i translatedthatinto-- iS Q. Howaboutpolicystaff?You sayyour
ii Q. Isthisthewetlandssection? ii _ "'_ _ "_oo.a.na_._nincludedpolicysu=_."'=:andrecu.atcrv

12 A. Thewetlandssection,yes. !2 staff,so what: "="_..,___:_om:,youis mclacv"staffand

13 Q. You "_ "_'" you _ " " "<z_ =; that " _....s=.... :=. relied upontechnical .. vo_ relied .... :c c_=rezu:a.or_,.. .... F_,, to a

14 policyand _ ',_-'_-.,".eg_=._._staffin yourcoordination !4 reasonaD!eassurance.

; _" :ha: . _ne_ ,5 A. Rimh:. Oftenourstaffhave-,_'_c= roles,15 ef_o._sand youcollatedandsynthesizedwhat" " _ .........

16 didin:oa recommendationof reasonableassurance;is !6 so in:ems of =': -_ :_-':w_,.a,.DO=._,and regulation,that

!7 thatright? "- wouldhaveDeemEricStockdale.And :o -- no, we did

18 _. _'-'_ ' " ._n=.. correct. 19 no: znvcz:e indv. ' "' ._.e_.z%, : don': believe, at

!9 Q. Whattechnical.DooDle,didvou rely.uponto '9 n.=..;=._ers.=-_....-"

20 comeno yourr=.... --_ ,--=_ .._o,,_._e..G=..onof reasonableassurance? 2_ !ntermscf w=_. qualityDo!icyand

21 A. r reliedon theworkof KatieWalterof 21 _=_'...._- the keyoerson"her=wasKevinFit:patrick

{_ '.._- 22 John _abek. . .22 ShannonandW_=sonWhO hadsomehydrogeoiogicsucco., ant _. Thedam safetyDooDlewereGerald

23 fromsomeoneinher firm;:_ reliedon EricSzockdale 23 LaVasser.On -_:......accemZab!efillissue,";_a_"i .e_]="to

.... • .... 1.1 ._ R¢4R4 ] '_24 whoiswiththe Departmentof Ecology.Thosewere-_= 24 _.ev:nF:t:matrzc_.s _.spo.......z_}.

25 primarT peopleforwetlands. 25 Q. Didyouevertalk:o PeteKennett?

42

....ac_e_.=......= criteriaI reliedon

2 theworkpreparedby ChungYeaandKevinFitzpatrick. Q. _e:.

3 On theissueofco:ennia!preferredpathways No.

4 andcontamina:ionfromtheairportoperation 4 not?

5 maintenanceareai reliedon ChAngPiWang. S A. _snotpersonallyinvolvedin th
6 _o- water _--_-" ".... =....concernsi reliecon Kevin 6 preparat:<,{.those.__te_.a.-__

7 Fitzpatrick,JohnDra_ei:. Q. You KevinEizzmatrickhang =_

8 And intermsof :he tea!intensetechnical 8 A. i let [itzmatrickman thatprocess.

9 reviewo{ the =--_"...._{a_ame_=-:PlanandtheLow....... _=_e. 9 Q. Okay,an}, :_ Do!icYo] _mu!atorystaff

_0 Flow Anaivsis,. - _=':=d on our ..............=_oo.,, Kelh' _ v_" re_tea' upon to assurance
ii Whiting,whoworksforK:_mCounty.Theremayme =..........o..

12 others. !2 A. Theremay be but i can'tthinkof

_ Q. That'smy ":_'_ " Anyothertechnical _._ . q..... o..... them at the moment.

14 peoplethatyoureliedupontocometo your _" Q. Howdidyou experts,technical

15 recommendationof reasonableassurance? i5 expertsyouwoui( upont_ to yourreasonable
16 A. Uh-huh.Mr. DaveGarlandwho is a !6 assurancecon<"

• Wa._.QualityProgram ': "_ _k17 hydrogeologistin the " ,:- cre..ge_ A. ,,e whowereinvolvel theproject

18 commentson portionsof theLow F!owAnalysis. i8 were alreadyinvolvedin )jectpriorto

19 Mr.RogerNvewho wori:sin :heToxics:leanu_ ,9 mv and thosepeoplehad in by

.._....._................._.._._.....,._.,.:=.....cn andas oezermzneaappropriate, Water

21 toxicsissues_ --=_ the ..e_=._ :o airportoperation Programinour region.ThosedecJ

22 maintenanceareaandtheAgreedOrder.Thatwas

_,_ma.__yc_Ke'l-- ....... ............... _ : ...... 23 Q. Let me eo,downEcology's witness list and ge_
24 ! tappedintosomeof the knowledgecf our 24 youto reactto someof thesenamesjustin termsof

25 damsafetypeopleat _:='":-'=- issues_:,_._q_.._..sregarding _. 25 who theyare andhow youmay haveusedthem,or ifyou
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i did. Thereareonlytworeferencedthatyouhaven':

' _-'_n W_;-e Ed :....2 men:tones,=__o....... and 0'_rien. i. '/* ...
[''' !_'_' _: Wa S SO:OCt e ]{t[:[eC <l'i[ [ "'''I

: _':_ yOU azV ........ have . contactwithEd O'Brien .... : =-7 =ntermscf the issue-= cur?referred

T....c RunwayaDDilcallon: :{:[wa

= A. :';o : -:::-:: -:- ;:- -;:.-D{Wand_n: - ::

6 Q. An,.......__.,...._..__=_'=_:'"cf wh".._a='=._.._"Etolcz."s.. ; :hat we _:=:"===dthe:"descf _---,=.=-_:

7 witnesslist? _:r:ha= := "^ "_=-=-_"_= 7:=es .....:sea

A. : believe_='...."__: "" "" _ ". .̂...... :nattnev_- ,-=w: -_._..._:nezr =--:

9 ±isr:=ca'_:he is on:type--on .......:_ ' :-_-.... _ ........ s..... :w:__ :anaser,en: 9 helm define :nat .... :: issae.

!0 issuesfor:hestatean_is the:rimarvauthor:f:=r __ Q. Any:hit=e_se

!I ,=,,:,r=<._es-::- ,{--_.....c....•.....,.....=.... "" A. There,=, _::_:_=, "

13 Q. Scrdcn;{hi:e? 15 A. "-_'ouldhate ':athways,-
i4 A. $craon;{Lineis thearc=rammanagerfor:he 14 meiieTe.

17 Q. Whatinvolvementdimyoura,ewithhi:: i7 A. " ha neverheardof hi:,.

i8 :hrouchou:thiswholemrocess? i_ {. KeiieT,Parane:riz?

!9 A. _ kec:v- "_;'=_=o_m=d the O: .........._....=.. K....5. u=..... _,.=_.........of status_ 19 k am verv::-;::=_"_'B_" "=':=' ...

20 theproject:hrou=hcu:theprocess. "° 'sleadwetlandssoeciaiist.

21 Q. How ofzendi_vou soeak:o mr.Whiteabout Q. Doeshe sob7 doctor?

-'-_ andthenas we 24 A. !{r.......24 itwasmavbeo--=.... or :w=cea mo....., <=:!=.....=.....=_=_ a nu_er o:"the

25 progressedtowards"h=_=-;_{_-{*may have_==- 25 facilitatedmee:inasthatwe had between-- those

46 48

i sometimesdai!vnearthe veryendto !e:nzmknowwhat _ meetingswereong...._ when: startedand concluded

2 :he sta=usofthe mroiec:wasand:o keephi: =pp'_:=d 2 abouttheend-- vou know,nearthe endof Decemberof

3 _;_.the issueswe were....__x_._"_-_,._- 3 fO0S, He wasin a:tendancea:many.of thosemeetings

4 Q. Whvwerevcu:ai_:inc:c himdaiivnearthe 4 necausewe werediscussincthe NaturalResource

5 end ofthe crsiec:? : :<itizaticnPlan.

6 A. <o....:=='_;:-apprise_of -_=...status.B=':-<=_...._6 Then"__r_._.._..the process,thattimeframe,

, ne was.==............. =.......= is/ s_cn.n:the pea,it, _= =--=_......:c "-=_=...... were._:....=_=_meetings that _ attenaea wz:n..=_ic
8 i:now,;:..... : . " _::.__wztno:mKelleyinw..... we _... a: 8 StccKda_eand Katie :-_-=_ ' " -:

........ 9 attendance where we discussed :he Natural Resource

!S "_..:<izicazicn_lanandcur _._e=.s'_'"-_ aboutthatplan. And
_" il : ha,'ehada handfulcf ......=_ "-{_......... s=_,o,son thephonewith

_9__ _A.... _= callcryou call? !2 hit,about,you kno_.{,statusof theN_MP,whenwe would

!3 A. _ :enerallvjustleavea fc: 13 e:,:mectto receiverevised-- you know,if we had asked

!4 _m withi:and :iefupdateas :_ areve:wasgoing 14 forrevisedworkfnencouldwe expectto receiveit.

!5 on. 15 He i:eD:me informedon :he statusof theirwork.

i6 Q. Letme gc down witness!istand !6 Q. Sono technicaldiscussionswithhim;more

i7 {et your inou: on sole of "_--'-- , -:: "- :_4n;_+, r_.......... a_s,an:.... i, ._,_,....a._veinternsofwhenyou expectedwork
h . _ had withthese _ ....!8 me w..e_ne,you an',.' ._ srosuct from n:m:

!9 individuals. !9 A. ! did :c:enterintodiscussionswithhim

_u_a...... ' meri:s of the worl:.
2! A. Can whatvcu meanbv
22 ":..... :,.:_erac 22 Engineer, inia?

_3 ...... ' ' " 22. :2: C:_i.un_:s.lgn, written, cra_ :r A. ,_="_ nearo ....c:

24 ._.S_. 24 Q. Wiili ENSR
25
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1

. Pa._me.._.. ink that's how that sorted out. They die not ._2 Dcna!dWeitkam_, - "-'_

. _: ...... am :aml=iarwith. He :_ a .......

',_ -{ " - _ _=" And think AI.._.o_.$_, for D _ _-_{.:• . .,e:._e, .a.a......... 4 you Blackis withHNT

5 attended meeting:ha:wehad whenwe wer = A. m net sure.

6 discussing )crt'simpactsregarding He 6 Q. ne of :he two,HartCrows

7 providedsome" _ntar},and '_; *' - "'_l.,_orr_a_iclow :,ow A. the _w_. The%were of the% .,

8 impacts"_ aauatic ='_=s _ subconsuitan::othe Port_- H ...._ . ........ o<. :ecnn!ca. :nDu:to

9 Q. PaulFendt, 9 :hePorton _to_,waterpi

_ . ' ' He is their ""_ A. < am fam:har ,_ Q. KeithSm o

Ii leadengineer_.;^_the plan,and i believe '• A. Keith iar with. H=._isthe
12 coordinatedthereviewo: tow_._owplaninconcert !7 stcrmwatermanager, eve,out at the Portof

!3 witha numer of other :ants. l] Seattle.

!4 Q. What was vo'_._ .oh Mr. Fendt? =_' Q. What .you have with .._-c....
: A. w ..,._. we ......_ =="_- tirtually _r,' ,_e..... _ l_ A. K=_tk wa_ . -- ne ,.a_ ._m,_e_

i6 ever attenae,a wit .so".._;_. becausee',erv 16 i:':olvemen: u; :il the en mete_='. .,._.. }[hen we got

17 meetLnc :n<=o_,e s:o_,water plan "'_._-_--_.=.-_- 17 into the new 2001, aria tarred n=v=n_-:_-h ,
_. .=__atemmeetings mlve remainingi8 everymeetim :e_:fortheseparate _gson it round_ _" '

19 wetian_si: redthestormwaterm!anor t low =:",:o, i9 issues theszormwaterplan, _cametnemain

20 plan. 20 contac the Porton thatprocess as the
• ' ' . _ _ .ema_nl.._issuesrec2! Q. tnroucnou:the timethe_ vou have 21 m._c_ to resolve_ _ _: theLow

22 pro coordinator=_.theSea-Tatamolication,..

23 me zo_.you'veat:ended"_=_:.._e'sbeena discussiono: Nom Crawford,Hydrocomp,MenloPark?
C.aw,c__,:vercameto anymeetinms24 ..... . .... cr .... . ....s_omw=.e_-;_" "_= low flow analysis? A. '_,_

25 "'

50

1 y, Hart 1 person

2 A. I'm familiar with Mr. Halley. i believe he 2 used at some point by the Port to maybe

3 :esoonsibiefor -- : thinksomeaspectof :he 3 inaryanalysisto theirmodelingwork. I

4 ticaianalysis,but i couldbemistaken 4 know theveryend inthe lastcouplemor they've

5 didn't :c :ha:man,,'meetinzs. 5 called backin to providesometechn] review.

6 Q. :urehon him in an<'way? 6 B:t I've met himor spokenwith

A. Well ..=,_.relie_on -- well ----.::=.. - Q. Ton bbard?

8 justto !iszer whathe haeno sa ! don't 8 A. a-r-d,i believe is I believe

9 understandwhat meanby "re!_ 9 involvedin watermanageme at the Port,and

1O Q. _$eil, did an], of his _' "wo._ ¢C " met himat a s visitthe did withJohnDrabek

ii productto cometo re _' andRonDivittof thenI hadmaybeone

12 A. ! believethat iou!dhaveto checkback 12 or twophoneconv, him.

!3 throumh"_= file, "_ u...._... m_. _u said it was ,,_= or 13 Q. For what purpos_

14 HartCrowser? !4 A. it was in res telephonecallwitha

Cn,,, therewaserosion15 Q. Hart Crow _._=complaintfrom '';'

16 A. I'm ....f,see ._ . w...... 16 problemsoutat t mort. he called-- I

17 work,but pointinthe stor review,. 17 believeI called Smithabot hat to findout

18 believe or theother=_ Allen' ..ms, 18 whatwasgoin andI had a :kfromTom

i9 Black ," with one _= those, maybe:_ .... =.... zN._, !9 Hubbard statusreporton the _tion.

20 provi additional _-: ..... :_" :..... _:-. 2C Q. EL......... =..... cn -- o==,, Leavitt?

21 Pal was morethehTdrogeologicincur,ins " ' 2! A. [abethLeavittis the airport

22 extra ,_-" on : believe _-_{_'_'_- ..w_.}............... 22 enviro ntal-- wha_is shecalled,the )n

_ [_k:':............. =.._Ket:n._.,_:_--_a--_ci..........._=.._ "-._._.===s 23 forenvironmentalaffairs.I don't he_

24 _ttheair 24 title.

analysisthat wehad,theconcernswe 25 A_ OO1702
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rated to construct " "
2 _,s_ =_" the 's Plan i 'e.em_,_sof Port Master Ucda=e JanCassin,C-a-s-s-!-n,Parametri?:?

_:<e_.._:...... n_l_eethethirdrunw ._ i believeJanisa wet!andsspecialist
4 Q. involvemennwithhim? 4 was underJimKe!!ev. i don'tbeiiev i

= A. r. Chevne,._..=c=_ came:omost 5 everhad directcontactwithher,alth I knew
6 a!mosnal! _ =-_ =" =-,.,e......... 6 :hatshe vorkinson doingthe preparingm_.we__O_tobe_ theeta

.... _m.. ca.-e,_a few of earl, :heN.%',!Ps,s of the N._<Ps.

8 mee<ir.zson low 9:ewas also:. ;nta::f::X.e = Q. Charles aom,Parametrix?
9 contractsthatwe _=_ =he" - _=- _'-.... .<r. ._,_ far the 9 A. That name .... nave ty.

10 _._...._._.s{'=of"_nc'-_............ ann' Wilson. iC Q. Mar}, ,
i_ Q. Eikabe;h_'-:.o- _._r_.. !i A. ""...not su,=._wh( at some.pointI
!2 A. BethClark? 12 was askedno forwardmubli to herat the

13 Q. Yes. i3 Port'srecuesr.

14 A. BethClark! hay an',, =- ,' i_ Q. Whenwas "'-_D..SO.:=. _fi,'_ r(

!5 conzac: { _ _ ' $ I

w..... It that she wo-_:_ i5 A. Somewherearc', the time thepublic

16 withPaulAgidand some itvfort_.efill !6 co=mannper'_oawn_.: -- I don't lastyear

i7 that'sbeing ou:no theairoo site. !7 sometime.Ear!i( :hisyear.
18 Q. And y, ....'-= ......._ % neverworked _=_ _= Q. No othe .r,voivementwithher?

!9 A. "_":'=' '^inh ' "'__._o net. :=" 19 A. No involvementat all.

_.,_.her name....:. 2< Dun!ay,LeeFisherhssoci
_......a.e...... 2! A. heardof him.

"_-"" name22 youprcnouxe_.=_last San YranciscoInternationalAirport?

23 Sure. Strunk,S-t-r-u-n-!<. No,neverany contactwithhim.

24 A. At rha_meetingthati men_.ionedwithPaul Q. !4ikeRi!e losandAssociates?

not ringingany
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!
_ _= attorne:sinvolved:"-_2 _ I maw havemet _i_b,_ _-,_nota -=-= Wh,/w_..

......... _n_ oura::orneysand ....'sQ. =,_=Swinscn,R. W. _=c_'_ ' A. _iieve_-_

5 A. = a:tcrnevs i.,:irsttheywantedt _etter
.... , ...... s_.a the :nn:calissuesinv Withthisvery6 Q. All _.,_=_s switchgears. 6 "'_= .... ' .....

• W_K.
7 You )nedthatyouhadbe, a site 7 commiexanalysis wasdonef, low fiow _<

8 visitw__.{'_one :erewitnesses talkedab_u:. _= Lm.dthenour fami!iaritvwi=hthe

9 Doyouremember one? We!! me askthis. 9 iavoutof thesi=eanQ forproposed

!0 Howmanv_ .youbeenon for"_=...... "_ structuresunderthe_:__._.:nwavamm!icamion...

_ Sea-Taciiroor:aomiica: il Q. _y othersite

!2 A. I wenton a site < can'trememer 12 A. No,notto i.

13 theexactdate,butit ._'=........beensometime=:-=" _ Q. On an%'.of site didvo,'.....need="

14 wehadShannonandW ract,Januaryor 14 scr=cfsecurity clearance?
"= A. Access :hereareasis The!5 February." know ;asbefore --

i6 Q. Of _...:°_'" 16 airmcr:is fl d. There..{_security !ace,andyou

_ A. zuv:,'_ ,_......t_= :aide"'_-=_==_. - .....-==_:o si( n and.vo"'<=...assimned,a IDmass

18 .,='dSam ._..............=usWilson =_- out l_ thatmus: visznze.Pmdthereare
':_--_=" ..... Fendt :ne_:,¢c-:thatyouhaveto amthrouch,and!9 withJim n,ant....=_n Le=__.tand i9 s . .

20 anddid of ailofthewetlandareason at 2C certa Porestaffhavethesecretcoae.
' ,h-- w9o_ Themaciccardor _,=.eve..2! thea! rt.

22 _=_= wasanothersinev_i" _-*.::=_! ""=_ " _= codeor thecard:o_e:_.mastvarious
--- have={"23 inAuburnwithKatie........._=._e_:natwasrightafter :es_n=.... ne.staffedmatesor lockin_aates

• ' _......._.. wewere:twine"- : geton site.24 ne eartn_ua_:ebecausei _=_=-=_
going:c

58

r-of,o._ secu]

2 S CasnewastherefromShannonandWilson._nd A. No,no.

3 all_ recallatthemoment.Sowe dida we. Q. Or giveyourSocialSecuritynu_er Ol

..... sine :inoiikethan?

= wasan<hersize visitoutat 5 i don'tbelieveso.

.. . ._uzreatodo anyt_ in advance6 airport wentoutwithJohn Ecc!osv 6 {ereyou....
7 andRonDiv:-- is a water_uaii:'< _ of :her icevisits?

9 A. D-i-v-i-t<, " remember;7cm 9 Q. We[ ]uallowedto s_ youwanted

!0 HubbardfromthePort i believe:- !_ z: see?
" A. Yes.ii wasTom. --

!2 Q. Whenwasthis _r_ 12 Q. Wereyou AR 001704
13 A. Well,i don'tr_ butsometimein !3 A. Yes.

14 the!as:--you' Marchor Amril, 14 Q. By a Port l'mtalkingabout?

15 Q. 20017 i5 A. Right. rtvehiclesandthey

16 A. 2001,con kndwhatwe thatvisit i6 A_"_.o_e,primary _rebeingsurethatyou

!7 waswe !ookec ofthestormwa:er _emen= 17 don'tcross pathwayof a hat'stakingoffor

!8 facilitiesre totheairmor:and outfalls, !8 landing.

19 lookedat :all':'everythingtherewasto out !9 Q. St Otherthanthat, thereweren't

20 there. 2:: an','res: on whereyoucould _hatyou

2! Q. othersitevisitsan theairmor:? 21 could

22 wenton anothersine_<_is....._ _ lateJune 22 No,itwaswhateverwe wantedto go. 'd

23 ea ""_._=_=......was....= _-_-=:_-=...._ ......._==_n_-.that"_=...... we'dGetcut,we'diooi:around.

24 fortheirann( ourattorneysto_e ed todo wasfine.

254 LowFlowM....= _" icu_a_outfall
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Y.:.lus:erwas no:asle:c_ro;ide:eas:r.a:leHsxar.:e

[. !x've ne:erheard:ha:?

= "_= <==-':-:......a::lica:ic:? = A. "-

6 A. ,,==as:red:: :ai:e...... : ::_-_ '-- ::-_..s.s.....fir,he , _, ._rc.-an','cne?

._ °

= Q. Bv_,h_m_ : _, Haveyoueverheard:---anyone:ha::he

9 A..,=.............=:....:<'" s ,==_.........,,,,Lus:e:;,,as-=:='..__..off:f the....___=--_.,,as

_ Q. i,;h:,,{s:nan? _: :e:_:seZ:sl_',r.an_er.en:-_...._- v_ -...._ ........ &tier };as

_" A. ::=-:= c -._:.x=,,= " --'._:_- -_= z,_-- -- :_ unreasonable_'='i:_d _'
:_ Q. it:an:i_oneso.? __ A. ::s.

_ A. <_==::=_:= " ,.,_.idm: i..._-:e=.:di=molt.= _. You_.....'-............... ...._ .......... .. _ ..:.=.:. nears:ha:fro.-ar.,'L:eever]

!4 ":-- =_ - ==:_:== ' A. '_

-_:: _. __._:_she e:,::i:_i: wr:. .YOUwere beinc_asked? : _,_ Ha'.e vou ever _.adan:,'d'scuss:ons wi:h =.._°..n=
16 A, _'= =: .... :" ='= ":'_ _==" as_:e3Dv :au.a .6 as to w:: :_, its:e: ;cosmovesc:: o: :he -.__ Drones-:

!7 Ehlers :-" there ,<as::ssihilir: in our caDaci:,....... "- A. Yes.

._ .e_....... :ha: ressonsi_i-i:: :s S,eta_:enon. ; Q. :"'_=
!9 Q, _:A she -.ell ",'s: ;" .... ._,er.... _.s= ..... wz:n 9 A. Ray..... __..

20 .%. ........=_::.=o 2_ Q. inC'w,:e,,_ _ GIG"'YOUha,,:ethose conversations?

P: A. ::cirectiv-- _;ell, <_: indicated t_a- :here 21 A. "- w'ould_...._=: around _= :ime :ha: I

22 _'as the _esire _:or Is: l:s:er :c _e: back :c s::e :f 2: firs: s:ar:ee on :he _ro!ec:.
2_ his c"r:":_ ......=:_::-:_ as :hesoli:vlea:for N _, "_:._c }:ha: iid '.,:r. ::'"':" _"= say "- -_ "

24 :0 2-. "- - ".... =3=rt,:

25 Q, ._id you have an', conversa:ions with m=.:: 25 A. He voiced concerns that TomDerhaoshad lost

62 64

"' _:_=""_' ..... _=_=_e aboutthemronect.

2 A. V:s, i did. _ DiG he say wb,a: the h_s:_ of that view was?

Q. Recardinc ;,he:her vcu were coin::c -::= "- A. H= s:a:ec -_="-Hr.: .,=_= ' where....................... _._ ocoas!on5

....... .." "' " ,............ _(] come tO Cozsezz'ds OP,4 "_-" :a_. cf ::::din_-in_ the 421 asc_xa.:c:.: various'_=_=_s of-_= :ear_ ....,!
: A. v:= : an a_groacn ; '..... ,orressl:incan issueariaToE would

6 Q, And di9 ...........have -_-=_-__..__.:.._..._--;_-<=afore _ :isaqree.
7 it was eesi:e_ vsu ,<ul: he assisnes :o :he :re:e::'., Q, Ant far :ha: reason Mr. :_:el!wio was of :he

A. -_here_,asa ::nferente call :ha: :eannie i :he,<:ha: :,[:, l:s:er ha_ los: his ability :o be
9 S:r,merhavs and - :artiti:aze: in ;,i:h .:a:la Eh-ers ant s ol:ecti:e ahcut :he xc_ec:?

w"<^'" =..... A. ---'" ' ',_ _-ST..ks:er :c discuSS 1:.9 =%2 = _:__::.e ___.,_: ....... : _:,, . azs,..er '_:,=_'_ what _- He_iwIC

:" _-_ Runwavr'-== ........ ,_ ::-_a-: t_,e :ire :Rat :housh:,

_2 >'_' _ _: :........ _ :'4 "_= ='_ Q, :- tr.a- _,;as:,'our understanding as :o whyhe. ,_............ _....... at ........ sf :ha: meezin: . " _o
!3 _ .... :_,a: ;,e all ::n::rre_ ::%: i: _,c:l: _e _:ssi:ie .. -_....... _=-_

._: Q, in "_::...........:elexsne conversation did Tom-:-:- _: Q, :n',,;other reason t_- .you_o__ _ than
16 give_o.hisviewc: _..=...........was :6 :_s-=_::--_,

,, assuranceP A. -_=,.._:mxessionteat'

18 A. We A:x": d2=-:: -;.... ,_ Q. We!i,you're-4_'_"letme as!:the

!9 Q, Tesnnicalasset:s? ,9 =ues:icn--

20 A. -- :eshnisa-asges:sof :hesrs_e_., 21 A. " can':re:otter,

21 Q, :is .....,_. nave a xr.versation <:h ..::u::.........:_:': 21 Q, _:.,¥"Heil_is voiced a concern that TomLuster

22 srior:c :hisconference:all7 22 :tadlos:hisabiii:7<0be objectiveabouttheproject,
_3 A. - x.... relieve .- =hi. 2_ -'4' .... 'v= --'_ ' '.' -- :...... now ._-,_= thathee}:miazneo;ne.ewere

24 Q, "_:x ..... hear _;:=._ m........ the "_____ ,_. a: an}' tim,e that the reason :nan 24 occasion ,'_-_= =-_=-:o_ _.a,,,would cometo a

25 ?c.-,,Luster had been taken off the :toffee: was zeta:so 25 consensusan,_Mr. Lus:er would disagree.
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! Andmy ques=ionis,didMr. Hellwigexplain -_- wasoverreachincon ourauthority:c regulates=me
2 furtherwhyhe ': ......ne::evecthatMr. Lusternacice:_:= : :fthe ......:....,= "_--mizh:_=.... _..... =.._ :mtaCtS _.=. . _. asstciate3 wlt:

objec:ivizyabouttheproject? = the:rcJec:.

' A. ! believe" recallM_ _= iw_ _=i_.. me ' _:_vc.havethisdiscussionwith_=_b=:-_=

= _ha* the course of the :ime :hat M- ..... , .... =............... w........ C..... _a_c............. ; over ....u='...:._-. : .....,=-=,=.k=_=.-:-- _.x:... for-_= >_-'s

6 been=,,,_.,=_4.......x ...4-._........._-_._-,='"thatTomst=-=4.......:: ....._:"=a ; =---........=._on:

7 difficultE_e -=q74.,thePortwhatthestanaaresfor : A. '_"_, i don'-believeso.

8 reviewcf the_,_4=--would'ca,that'he was.........:" _ Q. _4s was a...._...._= timethat:hetransition

9 : " '"_" issues_ theproject,chat_= was : ' ._..n..ca_,.._new ....... nappenecbetweenM_ Luszerand you?

i0 unableto tel!.h=........>_"wha:-_=..._,_._m_.....linewas :- .. A. " believethatconversationhampened,well

I! tems of wha:=c_ocvwas iookinc:_- " =:-=-that-- well,a monthafterchatcraned:ion,a

i2 Q, Did_-. u=::..4,tellvouw..e._h-=he hadh==,x if month,_:xweeks,eimh:weeks,butnot izmediazelv

i3 these_-_':-_s._._<cfMr. Lusier? ..: ._...,._:ha:time.

i4 A. .........U_ U=:q.-4,,gwas verycloseiv..,,_,_{'"_:'=4:'_,.... 14 _._Have.youheardany other_.'_i-:':s_.__.,of

15 theD._es.r_= fro:sometime_=vb= thesu_=- _: !999,ant = "-, Lusterfromanyonedownin Oi_,piacr "='="_

16 he's -':-" _ 4. -_=- " ' 16 A. Yes.co...... ,e_ ........ ro_e as _ne reoiona! c_.=_e:::-'S

i7 managementlea_on :hezr<e=:. Ss youwouldhave:c : Q. Tel!me abo:_i:.
{_ it's ": thetime ' i've 40118 askh_.,,but : believefromhismersonai _. A. in :nat workedcn issues

!9 experience:ntheprocess. .9 :herehavebeenseveraloccasionswhereother40! staff

20 Q. Sure,we willaskMr.Heilwig.Butwhati 2: havenot acreecwithMr. Lus:er'sapproachto 4Ci

21 wantfromyo'sis whatyour....m_.< _...................

22 ....M_Hellwighas toldvcu',:'_.........resoec:to whyu. "._-:....._-- _._?$ha:do vo'.mean?

zJ was removedfro:-_=w._e_.. :] A. i{ha:- mean_' :ha::sthat_'-wouldtake
_=- :" w- u:_'.,:_ .="_ 24 "_::':_" _'d c:ner "" _{: ='24 Doyou ._a ........... ,._ ..... ng you -_:-.._. w_.... _.,, ... ' e...pe___nc.a,knowledgeable,

25 thePortwas _:ss=A:..:_:_=A..........._:........._ M_ Luster'sreviewcf 25 competent_,:reviewersdidn'tagreewithhis approach

I the"--_{_--_'-_ Q. Okay,_ _=:dsoecifics,

..... _ _gh*2 A, _ De:mevei recallhimindicatingthathe had 2 A. =_:......

3 heardsomeconcern..........:....k: Pot:";'_n._...M_.Lusterwas __ Q. Whoare you _=_Kmn_aboutandwhatdidthey

4 notgivingclear direcLion :o them or consistent 4 say?
__.e_.__. wna=s:ansaros *_=_,needed_ :2:=1':. ....:a:_:ncaboutBonnieShorinand Sandra

6 wi=h. 6 ....._- andRick_':-_...=.......g .....ng andloreeRandallwhoare all

" ' ' -- .... c_.e_ 40i review for the Departmenti Q. Andhow" _ concerns on Dart :_e._ :nose "_= , c. _, na:e been_' :- _ in

8 the Port:ransmittedto Eco!og'/? _ of EcologT.

9 A. : Gon':know. 9 Q. Werean<,of thoseindividualsinvolvedwith

i0 Q. Did Rr. Heliwi_ tell vcu :ha: Ecclsg} uzyer IC the review of the Port's application?
ii manaaemen:was A: _--::= ':'_Mr. 's. ._s_=..s.__o w,... Luster "" A. }io,theywere not.
12 performanceon the4elreviewof :hePort's 12 Q. Sotheseweremoregeneralcriticismsabout

13 aDclioation? "_ v_.. .. .:..Lus:er'sapproachro 401 reviewratherthana

!4 A. Whatdo youmeanby uppermanagement? 14 specificcriticismof his reviewof the 401 application

.._m Q. Wall,a_v_e,,_.. aboveMr. He!iwigat the !5 _o_.. the Port'smroiect?..

!6 headquarters, i6 A. The,/werespecificcriticismson projects

17 A. i don'tbelieveso. : otherthanthethirdrunway.

i8 Q. Haveyoueverheardanyonefrcmheadquarters l[ Q, Haveyoueverheardanycriticismfromanyone

19 critici:e5mr.L:s:er'scerf:rmanceon hisre':ie_.;:f :he _9 aboutMr.Luster'sreviewof the Port'sapplication

20 Port's ap/___=-"................._ =_<" s-_er than what you've already, mold me about from Ray
21 A. Yes, " nave. 21 Hellwig?

22 Q. Wna."" cr:-:c:_-_ have you.heard from 22 A. ""'=._ heard concerns from Eric Stockdale.

"_ F:-'_' -*=_- 23 Whenand .... Mr. Stockdale say?Z.... m_Ea.... _? Q. wna:31Q

24 A. A specific criticism that - heard was frs: 24 A. Several times in the last year Mr. Stockdaie

25 SandraManning.Shevoiced- - ,, that _e :=- -;< _=_on_e............... _ hasindicatedthathe believedthatTomwas going
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1 Q. You don'trecallMr,Lustertelling'youthat " statusof the Port'scompliancew'_*_....their.,=.=z......nermlt

2 he had concernsabout*_eadequacycf we.....c " =" -_=m_" ' _ -_-,,_

mitication? _ sc=eexceedancesof thewatercuaiit<............e__m, that

_o,,s.....e vioiationof the....=_

5 weresomeissuesthatwerestillbeingdiscusseeas a _ guaiit':"standards.Andin Kevin'sopiniontherewas --

6 partof'_:= : ":::'-"m _. - _ . "".....a.....=.e__.o_es.thathad been 6 vo= know,therewas no directevidence"o as':thata_=

" Na_..=_ - of theBMPsin placeoutat the Portwereinadeauate.: identifiedthe=wereoutstandingwiththe ....."

8 R_sou__eMitieationPlan. Hedidn'tindicatetcme _ Q. Justsomeof <

" un..solva,.e.ss.... 9 A. Hedidn'*9 whetherhe :eltthattheywere ,_= ""_ _ ',=_ _ saythat.

......... =u_.,.._..its :. _. thatwhatyoutookfromthe ...._:_=._oi0 Q. _i_ was aftertheo....._,-:_ "_ _ is

._ applicationamaincn October2s,2000? il A. No.

!2 A. Correct. -=° Q. You'renot savin_todaythat=_=-_of them_ms...

!3 Q. In fact,thatwasthetimewhenyoucot 13 thatare followedoutat theairport_ithrespectto

14 assignedto the_u:'__.<_._..._::._o .='_waterqualitymanamement,areadecuate,,areyou?
_-"_ correct. :: VR REAViS: '_ _:_ ' _'i5 A. :.,=........ OD_e....n, la_ of foundation.

i6 Q. Didn'tMr. Lustera!soexpressto youthat
17 [herewere_'-_-="_'-issues'{ _ _='=_'"............. w.t. resoectto the IT .........

.... rmw:_e.!4anaoementPlan? leadingup

•_--' to the the!9 A...:=.s correct. .9 issuanceof certification.

20 Q. A_ whatdidhe say in _::_ regard? 20 Was thereanymeeti :el%'resulted

2! A. Well,he :v<-:-=_- - ' ".....=_.:_.me.the reasonthat 21 inyouceciai

22 Ecologywasin thepositionto denythepermit,the 22 reason6

23 seson_--<:_--:--sf-_:permit,wasdueto

24 inadecuaciesint_= _.......o........... =..r ManagementPlannearthe

25 end ofAugustof 2£t3. 25 Q. Didv_u_alwaysassumethatyoucouldcometo

74

1 Q. !999,youmean? Oh, no,2000-- 1 a findingof reasonableassuranceon the Port's

2 A. 2uu_,,',=-_._=.:. 2 project?

3 Q. Riaht.And in fact,hetoldyouthat<he 3 A. No.

4 m-eoo_e-a--= of theevidencewas thatthe Port'smian _ Q, Was comingto a no decisionon the mo._'s

5 wouldresultina vitlationcf thestatewatercuaiitv 5 mroiectan optionin yourmind?

6 :" "_"_ ¢ 6 A. Yes.

7 A. He dicn'trut itin these:erms. " Q. TheDeoartmentof Ecologyhad toidthePort

8 Q. in seneral that is what _: was savin_? _ _ <=_=" ". ._ . . . ......... _e: 2000 that it was going to deny the second

9 A. What he told me was that Kevin fitzsatrici: :" 9 application, isn't that right?

.....!O _= expertise,as a watersu=,i.',-- smeciaiistana---=.=_ 12 A. ?hat'=.my understanding.

ii basedon the reviewof}lintCount',,in te.,.ms¢fwhere !! Q. And afterthatwhenyou cameon board,did
SO._12 theStormwaterManagementPlanwasat _.,a_rimewas you receiveany instructionsthatyouwereto

i3 that"_-*planwas notadecuateat thattimeto _ive i3_.=_ . cometo a findingof reasonableassuranceon the Port's

i4 thestatereasonableassurancethatwater_uaii:v i4 project?

!5 standards would not be adversely affected. !5 A. No.

16 Q. And oneof the reasonsthathe discussedwith 16 Q. Thatyouhadto do whatit tookto getto

i7 youthattheplanwast'-adequatewas because='.'::':nc .7 reasonableassurance?

18 BMPsout at"_=....a_._._4_-_--wereinadeaua_e?. 18 A. No. AR 001708
...... o....... his that !9 Q. Nothinglikethat?!9 A. That=ight_='= beenan _ :-_--of

20 he expressed." don" recall. 20 A. No.

2i Q. Well,clc youco anysortof 4_, -4 --:_°.... . ..<es_.g=..... 21 Q, Whatdidyou relyuponto concludethatyou

22 yourselfto eete_inetheadequacyof thee:,:istinzBMPs 22 hadreasonableassuranceor youhad enoughinformat

23 at _e.,,=.__.-4......withrescecttowatermuaiitv 23 tomakethe reco_,endationof reasonableassurance

24 management? 24 theAugusti0 certification?

25 A. I spokewithKevinFitzpatrickaboutthe 25 A. The baselineforthatwerethe issuesthat
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'_ wereou-standingand,-_= _,_ ,._.c_, _ Butit wash'-wr::zendown......: ....=_-,,,=,u.... so._e_ a: the time "-_ .... :- -_ ..........

2 zade:[<ede:e.'r..'.r.atier.".ha'.i: couldno: recc..-.-..e=3 2 :_t7

......=. on .... aDD!ication=_-this:r::ec:.. s=_._._ .. ._. , A. Sometimesi- ,ms. :e_ze:.e i: was.

:.4 _ a-. :!a- soil= i= -iT:e, a'.".er " _=:== ' _::=-= "_-"................ :;=, were.

. _=. at meet!hiS ::

7 t.c, _:- es:ah'.ished a facilita:ec mrocess:o ice.=:ifv - A. _:_

e,:erv :_=':="=-=:':'c-c he _" _" _ "- de: _=a,..;_=s.=.e_ tca coin: .; Q 1- ..... ""
9 '.'_^'=,,,:=_.Ecc-o:v csuid makea 4=-:_4_:_:_... as to w.'.e:b.er 9 A, No.

"_ " .... : ": wasn't._:'_' __ not -a_=....... was ,_-_,-k=_:.,..:___assuran:e in this :r::ec:. _. _. "" was tc e:.::han_e in.cr.-,.a._c:, it?

_l _ "'_-" ..... =....... issues? __ A.... =. _-.... =_.

'_ I. Thosesu:stan:ir.: '_:"_= ='_ :ocumer.:e=in L[ _ -..x "n_"_ ;.:asa discussion cf r.incri-v views
13 :c:es .... :'=_ b',' .<:-= :_:4_. of - _ a:_ :_:":_O',', ......... ] <eT. -_= we._eraise/?

!4 "_-_-e'_ a <c_e _is:, and :i".ev're crcken =ow: b,, :L_.e _-.' A. These_e............. mee:'_ncs,
_: " '=.....- : ....:_'::-:'_ ;¢ex:_-.-__ we e::eredinto:ha:. _,,,:-_ v: ..... _" .:_an, L' Low.qow, .... '_=:,:.._=_

_ issues <"=- _e_:-e - -=_-:on. ' ' _-" _"= ": Ecology was :s s_earLv:, . ........... 317/.:.'. / :a: i on ...........

_. _:[..... ": .... :'_ "_'- : .... _ _ :':_" :_" <_ _:_ "'_" of the
.... =.......... :._o _=-. ............ _...... :.___=..... =._ _._e back

""-_A._-":..".c'_Ly. _ 23. with e:.m.lana:ionscf wna: they were doing.
20

Q_r,_ -__ did i: ......... ._=...e.......]_c........o_ .he

r.c:? " _'_ _--_ "" -_=........ t_ = technical "'= "-': _
22 =-, =....:_, u....... sen_=_o_,sand verbal

................. rmm..o.. :nat we were _':"_-.....us _n.:_we receiveda

_e-' final .... " ' "

.. _,:. sroauct. =o we made,the final call a:=er we

,2f so:theworncrocus:thathadbeendiscussedduring

78 80

thisprocessofwhatit shouldcontain,the issuesit

shouldaddress--

Q, BunL_.erewere-- as issueswerediscussedin

:nose :aci_i:atec meetings, tec,_nlca_ issues were

resolved at those facilitated meetings, wasn't it?
-nat's why:he :ores sat' "Resolved"?

A. The;,were resoL:;ed in terms of mutual

8 _, Fha:,{as-'=....cursosecf :hefacili:azez $ aareement=no-underszandinc,of ,_,=..._net,::cressoz"work
9 meetincs? 9 :ha:shou!,Jmake:Laceafterwe cameto a mutual

10 A. -_hesurccse .,;=_"c -'=c::-=-= -:=--_ !0 "" --- : of .x= <coo=ant the nature of "h= work.................. ..._er= .=nc.n_ ... ......

.............. : ........ _ .... :_,C=, an3 t _= ?or: of ._ea::Le =- --

i2 ,=, ,_,, " ...... .-'4 take :o -=_",__a ...... wna: _...... _.._._e the _=-=.... : "2 Q. :_ when:he facilitated meeting notes say
13 iss=es related _c the sroiect, i3 "?,esol:ed," tP.a: means[nat _na_technical issue was
14 Q. To "o_=:o a :{"d_"oof reasonable assurance7 14 ...._=_ "...... --, -,._ :o ..... at :=at facilitated meeting, doesn't it?
15 A. m_come"_a ":'" r - _ --_-- "-..... s__,:_ wherea de_e,m=n=.... : ," A. :to.

16 _o,.,_"'_ .__= z.aoeas to ,,X=.h_...... e- th_e would be reasczas.e 16 Q. "we.,, whv.does _.:"say "Resolved" then?

,,' assurancecr not, /' A, Yo= have:c go backto the introductionto
i8 Q. ....._,e__,wait a minute, w'_=_....._.e'_';-_"................;_=_== i8 thosemeetingnotesand lookat the purposeof the
19 a_= '{ ...._:=,_ ...e _at/ :a'=d -.=-_,_-_ '-w... "_= ........... never......... _, ..... :._L_:, gave over its final say on the

..................... =_q_._:of a :colt:ca. issue -- the final say on
2! on'k=- mar:ic:-ar'=-_-:-:- _:=_ 21 ,._ - r _- - ,<................. ,._e.ne. _= wor:. asmroachno the issues that we had
22 A. v=: 22 "= "'_= ':'_ -,.......... ..m_.,.o w.... s.... _. Whatwe tried to agree to was a
23 Q. a .......r .... : .... :: was e:.mresseca: :hose 2_' mutua, approach.

24 facilitated=eetings,w]_,atwoulfii_.appen? 24 And the?or:_'asgivenitsassignmentsto go

25 A..,_TM wasexv._.=,":-_^_and_iscussed. 2m....outansso theworkan_,you know,Okay,we=don'tknow
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.I whatyouwantusto do,Ecology.So Ecology.to!d_=-+..+...i+ _.,--..+=+,.............

2 knd the',"_=_d,Okay,we'lldo this,but-- sothatwas ...._-"_ +o reviewthe_....w=_=-

m whatwemeantfor"Resolved,"+_-+theyagreed-_= ] :ssubmittedby the?crtin December

4 understood what _h=_ .... = '' do the,. +..... _=_+ suDDosee +o arts _ .......

5 agreed to +o out a_d d+ it. : A. 's correct.

6 Q. We!i, as " read through those facilitated 6 Q. k mrouah that facilitate{ over the

7 meeting notes, you camtrack those notes, and over the _o.+s+ of " ight months betwee time that _" was

8 courseof _= historyof thedifferentmeetingsyousee 8 submittedand timethat cert+h+a++onwas

9 a technicalissuemerinoalongwherethere'sa backand 9 issued,Ecology id raise issuesrelatedto

_ _ _n.o.ma....., the .u itsreviewof theI0 forth,Ecoiocvsayinoprovideus this' _ - *_- +_ ement Plan;correct?

ii Portsays,ves,wewillprovidevo,_thatinformation, ii is thatcorrect?
12 and '_*_ r_=i -_ _ + ._.:..7 _ A. That's correctu+++m=++.'+'+.as +e_.,,,._=;issue comesto a .L

,,m=¢.... _ "i ...... +, _ )e discussed at ....
13 resolutionandthenotessay ............. Q. Pmd*h=_+ha+

14 Andmy questionIs,thatissueofwhenit :_ facilitatedmeetir wouldbe a .e.o....o,

. "' + I,= in . 'sm..,+_ 15 *H=_.._+.ultimately +tEcologyhadraised?i5 saws"Resolved,thatwas .ere.tad everyone

16 thereat thosetechnicalmeetingsintermsof i6 MR. Letme actto the

17 reasonableassurance,an_thatwhenyousayit wasn't i7 _"=" - fir because think aguecoveringa

18 resolvedandyou'resayingthatEcologyhadthe i8 n_er of overa periodof the. Andthe

i9 ultimatedecision,theultimatedecisionyou're=aiking i9 useof

20 aboutiswhenGordonWhitesignsthe40!certification; 20 STOCK:All youhaveto say 's
2i isn'tthata fairassessment? 21 vacu That'sa orooerobjection.

22 A. No. (BYMR. "_'"' _ =_S:++m;Goaheadanda+,sw++

23 Q. Wheredidi gowren=? :ion.

24 A. W_=+wewori:edthrougha +e_..n.ca.zss,_,..+ A. ! seethat needtomakea distinction

25 firststepwastocometo a meetingofmindsas towha:

82

1 theoues_ionwas,andthentheytalkedabout _:_'

2 approachestohowitmiohtbe resolvedwhichwereofa :nnical--ofmeetingsthatwereheld-- a new

3 te_nnLca_nature._n_thesewere_resente!by"_ _c_- erin,sthatwereheidbetweenJanuaryand

as, okay, we can dc A, = _" _ _mdwe would saL okay, 4 _,'

w.... annpartcf_, forexammie. = _efirst...._ ofmeetingswhich

6 in those meetinss betweenOctober and the =n_ 6 as .._:+. to a ccnceptuai approach how to

_+ December,whatit waswasa .....assignmentforthe ? resolvethe sue,thatwasone appz And thenthe

Port to oo out and _ -_= ', _i -h=_ we "_ __o... had / =_ + doc'iments ubmitted in Basically they........... ao.e.......

9 these=='_- " - .....' .... 9 s,=_+ed Dece_er_ 2000by them++++n+s.. But we "'a" know +'-+_ they w...+'=+-+.+ +... +

_+ . turned _- 18........... :eanaivsisand truc>::oaainto_ andtheydid_= work_ _ -h ....

i! inmidDecembertherevisedStormwater_ian,the iI Andwe outto be reviewedby

12 _=v_sedN_MP,theLowEiow"=..... hi- _ - !2 the.... no_or no+that aomroDriatestaff, thosestaffcamebackwith

13 workhadbeenadequately........._= Sotherewasan i3 com.ments._+_=++_-,,++._.+ werefromour

14 agreementinconceptto an approach, i4 consu!tanLKelly County._d we

i5 Whenwegotthematerialsin,theywere !5 identifiedareas 9rethePer _dfailedto liveup

16 reviewedagainandtheyweremeasuredagainstthe i6 totheconcept agreementand heworkthatwe had

!7 understandingthatwe hadabouttheapproachthatwe 17 identified firstroundof 'ngs.

18 had--thisconcemtuaiapproach.Thiswas thePort 18 So wasanotherroundof

19 saying,We!l,thisiswhatwe couldde. Theyhasn't !9 meetinT technicalmeetingsto these

20 'yetd-_=+,.+-_=+......wcri:or"_=v'=_=+_+.._._-...._=+mrocessof s-_,_ 20 issues thenas wewentthroughthat ess,

2i theworkorthe',,bait'"-- :_=__ :-+ + ++mo::+....e work. 80 was 21 ther, moreofan efforttogetan actual k
22 whenwe -+,"+:- -+= "' ' +.+ 'a+_=+._got ....+'_=_moc'mmentin thatwe ==- into reviewandsignoffon and
23 downasEcoioov-....'=':t_=++ ..... , ..+ adeouacvofthat Q. Right,to reachresolutiononthe
24 material.

2_'--'"_'p--m._+_.A_ as theDr_r+mmm#,,_ f&.... ig into thetechnicalissues.
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. _. So if the?x: _i_n'-submt av: :f:re

_ :he4Jicexification,you're:eiiinzme :hat[xic=v

L.o_n_ :natEcoiocvhadwhen:- _ wx.z have a: _,-_a• _. .. r_s_..=,._assurance?

Issue@....=u._......_=_=_..on ._. A. Yes.

6 w., _=_ "_= .<.__..,=.=. Hanacemen:Plan, 6 _ ¢0 wht"as;: for -_= "anc'-s then? -=.........

Q A. Whenwe-=_a-ha_.-:: - onAuzust_,..... _._ process fcr issuins the certification
¢. had avers_o< of :}=...... <....._.:..w=-a-slat ccnsistinc of _ is cne wherewe dc not nets:late in advancewith the

_._ replacementpageswxcn ,a<a-'a_......... the resolution :f the 11 applicant _'_.an,....o:her sara, what the terms and
_ _=,_:-a _ _=','== that we _=_ .... "'_ on during -_a !i :xditicns of the 40i Ere, so -_=,= -=, _= :-==< "_="

!3 Q. v_., _-_ _...... -_ :a:o ..... <Mizigatisn"--' < -='_=_'=-:c"<
!4 ccrrect? ' ...........7. -_=-=:a cf the _=..r=.'..... ' Resource

:. A. That'scorrect .............. z.=n, ...... were -- masxa,_v
=.._ whatversion did _o, "=_,"umonto issue ; .... =:_,=_-:re technizai issues :hat _==a=a"_ _=

i7 t_o40!"a":::c:'_"on _....._-_ ..... _ Thereweresmalle....<.................... _.._ ...... rr=_e, ...... o.nlccezion of root
i_ A. Tna.wc.ulcnavek==.- a_i ,= the one -_:- ' • ' ' -._ ' - ' . ..... m...e_....... _ wadsan: howit wasconnectedto the strea:: Danka_da

19 came:_ : -_a e,_ Dece=er z9 _--: .......:n .......cf 2000withsome xx=e tnzncs_= thatwne-=we wantto seea

.... =o.== chanaesthat were madein the interim tc the _ ::na± s:a".... tea: _n_.oo.=_s-'=:hose chanaes.

21 AuburnGrading Plan. 9md:here were somec'n=- z: _. _'el=, :=_ s no. focus on the _-*_= cnan_es.
a,jus.:,: .... s :nat ........... _ that process, out _- 22 . m tel}into asou_ _nes.g..... _=nt changes, whether it's

.............. "....... .._,mw=_e_ManagementPlan,23 wasximarilvthe<,=-=-_=,=_o_version_=-haN_..:_. _: :--_=Low:towAna:ysls,q'_- "-""

_. " " . " _ono.....na__on in24 Q. MC "_"hada =cwKow Analysis? _4 details.....,a,=,_.n__ tso=ans:omonitor_ "_-_ *:

25 A. Andwe _=_a revisedLowFlow_na_vd= 2[ -_==:q isn't_" "=_"_':n necessaryforEcology

86 88

i Q. Whenre" say ",=-{_a_" " 1-i_ _k_,,-. . ..... _._, you're ua.k.._ ..... l to havereasonable assurance?
2 therevisionsat_a endozJuly20_, correct? z A. it'sveryco_,onin401certificationsto

3 A. That's cc--a-- 2 -az:::,a sussecuent.... ;,_,i ............. m........n_ plansto be submitted.

.. .... . . - Go,._meanto you,but4 Q. 9m.vthinsei<ethatyou,a1_eduponto issue 4 Q. Ms Kenny, "* interrupt

: -_a 402 "::: - ° _ .... ' " • - ".... cer....c=_:cnr : _' suestion is szmcle Ecology needs tnat additional
==_,_=..=Ana!vsisthat 6 :...._:'{'"specified_ _= 40!-a,_:=_--:...................................... _.....:_a_=onto have

" . . .,._ Cn.n:?i_,an:. -..... isn't that _ ""/ wasmregaredm-,a _cr: andreviewed bv : ' reasonable as=ur=L:, .=gnu:
_e had " _.... _ ....... ' ....... _ _'" _ ..... _o=_.:.: .... :xes.=:.e x_z crxena. _ ,_. R.A_$a: Obje.ccion; vague.

¢ believe"_-= a , "..... e were the ,=4_. "_=-=s in -::-= at that A. den's De.love so

i0 time. i8 Q. (BYMR.STOCK]Weii,thenwhyis it included

_" Q. k_ based _sonthat _'' _; _...... _ _

!2 thesereports,revisedor otherwise,youmadethe !2 letterfromyoutoMs.Leavi:tor fromanyoneatthe
recon=enaa.=_., that :":.... =::o_=b"a assuranse ___._, has ......... uesartmen: :f :--'_-" to the _,to

!_ that water cua!itv :-'"--_ .... :_ C.e ' " "^ .._ ".... :;,aa,.s w.... not vzo_a.:shv "' A. Becausethe401certificationis thetool

": this_roject;:_-_=_rioht? !5 thatwenorma:_._usetoensurethatwe do eventually

16 A. That'sccrrex, i6 closeallof thegapson anypermitdecisionthatwe

17 Q. Why,"one,," doestheAugust=o_',a,_;{_c=-:s'_..........Y make.

!8 askforadditionalresortsfromthePox? 18 n That=dm:_.o,=_informationis a crkical

!9 A. =.="'........................,........_-a 4Cicexificazicn:c i9 o._,"of:_=..401cexification,isn'ti_.

20 ask for ra-:: .... : -" re=cxs :c i:ccrscrate :hanses N A. V=sand .no

2! _='_,.......we'veres,_re: .._,. There .='a..statementsinthat40!

22 Q. _,=-_arepcxs,revisions,chanmesthat 22 cer:ification"_--_,=_saysEcologyhastherightto revoke

23 ':ca're askedthe ?:r: ...... _ _-a=s: .... _a .... ::_-=-; .... the .... .cr_._u: ......... fur vcu :c H .............. ;_,. u_,_ doesn't provide the

24 c_-=_,._tc reasonamze assurance? _'_ _caz_zcn:i zntormatzon, .s. _ that right?
25 A. No. 2:. A. That'sc_,.._._"a'_
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1 Q. And thereasonthosestatementsare inthe app__ca==....

2 401certificationisbecausethe info_,ationis neehed I. Right.

3 toget to reasonableassurance? = N..

4 MR.REAViS:Objection;vague. ' Q. youdidn'treviewthatat any is
5 A. Thereasontheacc_t_ona_......_;,___,_. r;:

6 neededis tcprovidethe completeand fu!ipicturecf 6 A. No.

7 whatmonitoring.Dianearerequired,additional - _._w..._. -_reviewit?

8 infomaticnthatCoesn'udetractfromourunderstandin_ _ A. i did [eviewthat._:_

9 of theprojectcr our abilityto deteminethatthose 9 Q. Andyou t receive fiierelatingto

I0 impactsc=n..be ._.:u_vmitimated._ i'_ -_0....seconda right?

Ii Q. [BYMR. STOCK)Thereasonwhy theDepartment " A. No, i did not

!2 of Ecologyhas_: :_T_ _ewthatfileeither?..s..te_itsrightto revokethe 12 Q. And youdidn't

I_ certificationifthe _"" doesn't,r .< the "_...... w_o_loe ._ A. No, ! didn't

!4 additionalinforma:ionis because_- : _" 4r. what__o_o_yneedsthat 14 Q. Whatyourec Lusterwas

!5 info_ationto havereasonableassurance,isn'tthat 15 was onhis deska on his

!6 true? 16 A. That's

!7 A, it's a Dart of _h=-_ .... _ ' recei<'ed?..........e of what "= Q. Wasd anv:n_ngelsethat

!8 constitutesreasonableassurance. ._ A. No.

19 Q. That'sright,it'sa partof thereasonable !9 Q. Wh wasthe generalnatureof the terial

20 assurance.Agreed? 20 thatwa_ hisdeskand floor?

21 A. i agree. 2! A. werereports,theAugust2000

22 cf l{aturaiResourceMitigation?!an,earlier

23 break. _: the _....... :-- variousremor=s

24 _D_s._.o',:'__'_ ......_ _=ces=:da .areato theDro_ectpreparedby the Port,notesof

25

90

i:00P.M. Portin supportof itsfirstapplication?

3 --oOo-- No.

4 n;_w_ itmatterto youwhatwas submittec

5 CONTINUINGEXAMI_TION 5 the in supportcf itssecondapplicati(

6 6 A.

. BY MR. K: - Q. .:-= Perureferredto an anah, planor

8 Q. At time-.no.-you permit 8 ....._e.....that aQ submittedin suppo its firstor
9 _: ..... ' " c=s, thefilewas 9 =_ "_ "coo.a,,:_...__: a=rmor, . , s._ono aD_:_ca_, did you go back review what the

_.a_.s.e..e_ did you_e_=::_=from _0

ii his office"a:.o; ._::a_=d_.to the.project?. !i A. S_m-=={_es.

!2 A. Thereare --no 12 Q. Inwhatinstan do that?

!3 Q. Did you i!esfromhisoffice? !3 A. i don'trecall.

i4 A, Yes. _ 14 (DepositionExhibi 70 wasmarkedfor

n_[ha ' '" ' ._ identificat:15 Q. Whatdid receivea t d_dn_ you _:

16 receive? _ i6 Q. (BYMR. STOCK do you recognize

17 A. _na_ e_.,e t.3_f Ezhibit70as an e-

A

_:e. exchanc _atyouhad with

18 relaui.o___o[hefi.s.aoDiication,a_dtkthesecond i8 AndreaGradin t officein the :eMay/earlyJune
"]' "i_[ m. -h ,ma.e.ia!that-,'-_-h _ I_ _"4"-!9 aD__zca_ :heo..e_ _.':e, _=s !9 timeframe?#,

20 t_em=_fial...-._ ,_=d....._%ce Diied_ i._s 20 A. Let a momentto please.

21 des,: o. his fi_o_,a,ihe 21 (Witness document).T recallt e-mail

22 bz ,,t_.,_.......e. So _nat aco_ina_c_cr,% 22 excnal

23 ano notesantvarlcussundry"':. ,_.ms. Andat thebottomof the firstpage, Gra_

24 Q. So the filerelatingto fora copyof the i999report
amDiication

_z_-__I_s, cc_,,_m,c_
AR 001712 (206) 622-6875 • dmills@yomreporting.com Page 89 to Page 92





ANN KENNY; December 20, 2 1

97 99

1 A. We satdownand listenedto thePc_ ao i - _:"-*._ . =oo,__a,.,..hascomeback =no-'asked you -_._make

2 throughthememit andprovideuswiththeirconcerns = .....a...._e cnanaes the _o,

• ,.......... a...... s _. the 7 A. That's .......

4 Q. Whodidthe talkinaforthePort? ' Q. So didn'tit strikeyouas unusualthatthe

s A. m believeboth-_:-" *" . ::,_=Dean Lea,rift and.......k,:-.==_. .=_-__.was_,_.._---:--_back :o you now and asi,:._"_--_for -_e<e....
6 Chert= spoke. 6 :han_es :c the =_'_=_- ": -_

7 Q. Dideitherone of themtakethelead? " A. Not at a!i.

8 A. [ don'trecall. 8 Q. Werewooexpectingthat?

9 Q. Sowhatd_ them_- tel!youon thechances 9 A. ! wasn't....4...... S..D_.se_.

i0 that it wanted to make--_ the 401 ce.t;_c=,,,;_; --_--_......... "° Q. Wereyou expecting _'_

I! A. Wef{-< went through various conditions, and "l A. " didn't knowwhat to expect after i issued

13 thecondition,and i tried:c ¢rcvidethemwithm: :v Q. Wall,baseduponyourpriorexperience,were

14 understandingcf what:_ intendedzn'that'_,,:.,_...-_-a:,_--:_:'youe..p_=_,4-gthePortto caIf__youandask rot"changes?
!5 The secondareacf co,,_e.nweremoresoecific !5 A. As r said, ' '"-_ _ . " wast_ surprisedby the request

16 conditionswherethey "' *= ' .-,i ._,ee.e..sseo some concern than it !6 because of :no c_.,,_.ex.,_ and the length cf the mermit

_o.,,o., 17 and the fact "_-- the ,:a..ap_._an_ did not have ani7 mightbe difficultorburdensomeforthemto _ q*l' --=- ,

i8 withthe termsof r_=...._o"....."a_'4_on. ._ opportunityto reviewor provideany inputintothat

19 Q...r: a _e.m_is neededfor -- or a cono'_*4"nis !9 .me-_,,:_._':*
_,eme. 20 Q. Wasn'tthatwhatthe facilitatedmeetings20 neededforreasonableassurance,doesitmatter a " _

a= theproject7_F .... is goingto findit a{:{4_:"to 21 were_ _

22 comply__'='_.;,the provision? 22 A. No.

23 A. No. 23 Q. ThePortthrough:hosefacilitatedmeetings

24 Q. Thatdoesn'tchangetheneedforthe 24 hada goodideawhattheconditionsweregoingto be in

25 condition for murncses_= reasonable assurance, does 25 the 401 r -{=_--'__, ce..._,_=.,on beforeit was issued;isn'tthat

98

1 it? i a fairstatement?

_-- "_ 2 A. It i_net.2 A. No. Theremaybe differentways_.=......

' -_ "= " _ A_= savincthatthe Portdidn'thaveany3 _,a:._o..'_'_e4_ can be wrzzten :o still _=ovza_reasonac:e . Q.... vou ,
4 assurancewhilemeeting:heomerationaiconcernscf an 4 ideawhattheconditionsweregoingto bet

= =_m±.can_.'-"_ _ 5 A. The}'hadan ideawhatsomeof the conditions

6 Q. _:' ..... _..o be. did not have any idea about a large_,o concern ,'o_ that the Port was askin_ 6 "_"_' They

7 youto make_,:=,ges-_..........._= certificationthathadius: 7 no:betof the specificsof :heconditionsas theywere
8 beenissued? _ _utintothe 401certification.

9 A. No. 9 Q. Didyouat any timeshareanydraftof any

..... " -: of _= 40icertificationthatwas ultimatelyi0 Q. Had.ou on an'.,c-_=- occasion after a :_ oct._on ....

1: certzz:cat:on, a 40i certification _h=- you has written _ issued ,'_*' ... '" ' . ...... _._n anyone from the Port prior to issuance of

i2 hadbeensentcuth-c_czog_,.... metwiththe:-_==--..... 12 the401certification?

i3 proponentandsubsemuenzh,madechangesto the i3 A. No.

14 certification? i4 Q. No sectionor sentencefromthe certification

!5 A. Therewereoneor twotimeswhereI made !5 wassharedwiththePortpriorto issuance?

16 revisionsto a "=_*_:_""_ "........ a..o,, in response to a phone i6 A. No.
i7 callfroman applicant. ±7 Q. Didyoupersonallydiscussoverthe telephone

18 Q. And ''_ " ',,a.wasthatregarding2 18 or znmeetingswithanyonefromthe Portwhatsomeof

!9 A. The c_a_c=_..._.w........._ua=_...._. "_=...,.__..._._:_=<___=-_ !9 theconditionsweregoingto be priorto issuanceof

20 submittal of =< _ '_ _ _ _ as _= *_=,,-,u:_:,euo.ts a Dart...... 20 theAugustI0certification?

2i mitiga=ionmlanrequirements. 21 A. Earlyin the facilitatedprocesstherewas

22 Q. So otherthan:hoseteieDhonecallsfroman 22 somediscussionpriortomy involvementof whatsom

23 _.=_=._.""_:""'w..=..'_'_:"_:'" as;: .....,._, to change the <uD_--=_ 23 conditions _ _.. .............. m,g,,_be,and thenat somepointin the
24 _ = line;_m_ _oras-buiitdrawings,there'sneverbeena 24 facilitatedprocessnotlongafterI got involved,we

25 401 ....:;_='_" thai. '_ a_....=...._._. "7ou've_.Atenwhere _ 25 said,Waita minute,we'renotherenegotiating
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_ ""_ • is ocssiKe1 co,d__ons. , chat ..............An},un,.,_ discussed as a
• , . ..... _--=_:-' =ha: me: oak2 ""_ .... is being discussed in a "what if" center,:: _re :he D,,- gave-= ..=.... =_

" _.. ...... W.....tees,crier, i',e're not msking anv.promises, or cor_.izmencs _" _:_'- meec =he ,_c an_ ;.me.....

4 thatwe willor willno<de anything. ' -" ,_ _ci: :c :hemandask forthatmlssinq:=

6 can resall -- _ Q. states out _" <:our ....... as ._ :-=:

7 Q. Whereyouwere_;_,o Sure,that's:_=. "_=_ gscac_:o :he PoK :'_

8 <Reporterread baN: as re,s'aes:ed,) = addi:ienai aticn?
9 A. =mso:"'=",.... 9 A. Onearea is well is :he

"" ....... _'" else:
_._ _=_ _ ana]','sis:ha:,_ A. cr =:'ice. - ......

13 Q. Wha: ' '_-¢s il was sucmi:zedin Zecember 30_.

15 Q. };ell,in ._:..^-=_:_.-_:,..,._._etiands, : A. Not"_:'......Tca of :e momex.

!6 _ .-- .... _ 16 { m, =he -:_= this Juivs_.m_=.=., low flow ..........

i_ A. Proham!v of =heabove. "- cexificazionha: wri::enby you _d:hePox

18 Q. !nceneralcan .!whichones? !_ xovHed you al! of the at youhad

19 A. No. !9 res:eszed?

20 (Deposi' ExhibitNo. 7! markedfor 2_ A. _ : recall.
,. , . anion:no

2! ification. 21 Q there .... in this_raft
...... You'v= .._ _ :az_onthataskedthePort to _'_ the22 Q. .:O_: _ beenhanded '_:- :
- _..o.. that.,_ a..e=s_askedthe Portro23 7i. ise_m=_,_-.:wha::" is. "_ _ ' .....had _" """

. , _ .... !nlo..:a_.o.. •24 Tn=sappearstc_= -_e firs:drsf=of the .__ that " _- ": .o throuch_+ if you

102 104

1

2 :xa:ionthatwouldhavebeena comaunication

": ": HV question if.... '_'" 4 Q. no: :y o_S_.on4 because are_eos!ewhowereon "_: =__ . ' .
,_. _e_x__c=_.onteam,:no em :hemto !coka: i:andmrs "= = read :ha=draf:_ "*'= "" _hereany

,.. , ____:ica_.o vouare6 withany _=-:heymightnaveon cer=i=. 6 informs:ionin a:oral=....{_ _{

7 Q, ,,,z"-_:=_.,_,cci .... u_v z_, nab a ensus ,_,-:_.,:-_-_,_"_:..,, o _.o,,,_ down road that you.
' ' ____ asked Port to :: :ha=: b=:n -=-'_=_ that r,' nac reasonaD ursnce to _ _=_ -,-_-',, you

9 go aheadand issuethe tificate? 9 information?

i0 A. By and larse. 18 A. Theremayhave componentswherethe

Ii Q. What@cvou mean? ii Pox ha@ notcompietely .deduswiththe

!2 A. Thereacseared=c ha:., somework crcd=x ,_2 _..._.,.:._:,_......":_ thatwe ha tedwherei mut in a

13 ,_:t....was s:i!iou:szandin@ .__._--"that..=_-_.._.-_-13 _,,_._._,._:-:_:hatwouk )elthe submittalof

.._a _om_==n,butit was ezo( to _:...... "_ finalpieces, m.

15 Q. in =eneralbye time ,ureviewed 15 Q. Right, 'smy understan AndwhatI'm

16 :n: ,_:_--_ v_,, . wa....n_ to kn is,whatcomponents _tinformation...a_.._=.....,h< _. findthe _ 16 ' _ _

17 responsivenesst< s requestfor :ion& 17 didyoume( thePort?
!8 infom_ation? 18 M! Thisis as of the )fthis

!9 A. i fcu thatthe Pox triedveryhar= _9 documen

20 xovide....._. _.._:..............-=-:_-..__.,-_:-_..,.we 2[ STOCK:Sure. Or actually,it

2i Q. do youbelieve=hePc==wasas w.......r thisdocumentor theAugust

• :-{...._.....,-< ificationthatwasultimatelyslated.22 as in s'o '':_:_" =nat ........ :a.....
.... S._ Whatinformationhad youzs For_: -^=" s=r_=he, were, Q. :v '_R."_"'

. . ......... or, _.o<ae _o you before the24 Q. Whatdo 'youmean"forthemostDart"? =;=_"h=z _ :o --"_
" ncluded
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2 A. That'sbestaddressedby lookingc..e_'_-_-:._ 2 __d
3 August.b ce.__.=_=ulon,because"'_= ..... 3

4 '_'--therewasa long_imein toms of : "[_,-: -.__= _-"_=." _ ,,9.

5 date:hisis,July29:h,=...'-_ = _._Okay,me.mr.:,--:to Exhibit71,yourdraft

........°_'_ 6 "=_':=:'_':o"Your= "_ :he a016 it went .... -_:= door on _.aus............ :,, _-m=.= [o .e,._..,__,_=_=_= vcur

7 Q. Do recallreceiving ' the se:snQ_=_'=.... . "'- veryrough"- '• " ......_._:sa':s,.. is still z_. _=ven

8 Portbetween 29 andAugustI09 = thetimeconstraintsaheadof us i want:o go= =hiszo

9 A. I may 9 /ou sothatvoucan startlookingi: overand provide

i0 Q. Do ycu ieceiving 1O me ,__n=eeem=_.

ii A. Not _ ii Whattimeconstraintsareyou referringto in
...........o.. [[ :nat..........12 Q. Okay,you've. i0 -=-'{=;'=':_ _=.....=_

!3 in frontof youwhichis ;it2. is =here 13 A. Thiswas thecommitmentthathad beenpassed

14 in=ormau.o';"_ ....._ :_a_ youhad ...........:d :-o-_= s_.-_.,tna: !4 on or :heestimateof time:hathad beenpassedon

_: youhad not _ "':'_' :iudedit in the "_ouchthe uDDermanaaemen:to thecovernor'soffice
........... _,.._=..onwou:a release!6 AugustI0 the 16 -_="-_= ....._:_--': ""be readyfor

_n._ A. ! canme. uchthis._,Li_=_D< am. i- sometimeinearlyAucust..

18 Q. If that whatyouneedto do, head. !8 Q. Didyou considerthat=obe a time

!9 A. On P6 19 constraint?

20 Q. Of coverletter? 20 A. itwas a targetthatwe wereshootingfor.

21 A. of tnek'"' _e..=._c=_c.......• _Q, ofthe _ _':;_-'_" 21 Q. Bu:youused _h= words"timeconstraint"

22 this _.-_-_ be kindofmaybeconfusing, 22 here Youviewedit as a timeconstraint.

Mo,_.tor_nc A. i viewed"_'- coatthat< domed:ted23 it inszream/ShorelineWork "_ _ Plan, 23 _:=_as a _ _ . was

24 _c"_=_= we hadn....c._s.ed:nfo--=-_-- ?z ,ctryin:to _e=ch

_t asa c( 25 Q. Thatwasa goalthatwas establishedby upper
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1 managementgivendireczionfromthegovernor'soffice:

2 That'sa verybroadmuestion.Maybeifyou 2 MS.MARCHIORO:Objection.Mischaracterizes

)ke _-downintosmallersecments. _ testimonyof thewitness

" _-_ fret ' A. itwas a goalthani feiti couldmeet. If IWell,[ _emO]vcan1_.W,_=_T neec

: is a: w=_ :O ....... = "{ _ 'h"_=__n_--we < .... 14 _ ]o"c hard riaoroush,to act the job

6 :ha:,.'ouhadasked:hePer:fo tc 6 mona,i=couldbe met.

v _h= 401 ...... _..;uz"_.... _-" _=x Q. MR. So on.... _ .,,=. n=t :'m' STOCK) thatbasisyou viewed

8 received Pcrt. 9 thatas a =imeconstraint?

9 A. (Wi:ness iewinsdocumen= No. 9 A. Yes.

!0 Q. _"=_s your f thatai =he_,,o_':"-=".........._ !O Q. Becauseof the_=..._constraint,didthat

._ thatyouhad .e.._s..(_...._= you.received !i affec=th=._mualitv,of yourwork?

i2 beforeyouissuedthe onAugur:IC? !2 A. ! don'tbelieveso.

13 A. That'scorrect. 13 Q. Asain,youtriedto be as accurateas

!4 Q. Havincnow ioo _= _ _-_=_-...._....e._.._=....., 14 ¢ossibiewhenyou issuedthatAugusti0 certification;

15 isthatst=!l'your wet? _o_"is "-'_n=:right?
16 A. Thereare of the icarion'_ -= " !6_.,e,_ A. ! did.

!7 requirededdic infer.anion 6atedto_:arious i7 Q. Allright,let'slookatthe September21

18 partsof the actthatwe hadnot :ssedin 18 certificationwhichis Exhibiti.

!9 advancewi_ += m-_- sc therewas no :reon :heir i9 Priorto issuingtheSeptember21

20 Dartto us thaninfo_ation.For e, we 20 certification,was therediscussionwithinEcologyas

2! remu{_ _"_:_ " ". ._. ,Co......a=we::andmi=igationfor 2! to the immiicationsforissuingan amendmentto the
22 imma andtheywere_=""{__......e_ tc submita 22 certificationthanwas issuedon AugustlOth?

23 p :or:hatmi:icationwithina certainamsun:__ 23 A. Whatdo youmeanby "implications"?

24 24 Q. Wall,whetherit couldbe done.

2[ Thereweresomethings .ionthat 25 A. Yes.

cc ,
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9 A. _=_: were discussions a_ox the bes: Z:cre':emexs. =.... = "_= .... ==--: //rex> imcs+.

4 we _...++,,:--:_"_ _=_= "- "_= cer::_:c=.:on':-- after :_:+-= = --;=-_ -= -_-:: -_-:=--_ have no Oirec: .... =: ......
: -_ "_= _':+_'- ce::!f!ca:!c: o: AuGms:10:h. : "............. =. _:}::in{ :ha: EccLcT: wc:,a be reauia:in: !irexlv as a

= A. v== : .........A:+=-=_.- ^:what"_==-=&m_:=---'':- and

9 Q. _'_ ' 9 what ..... :re: Ts:, an_ tell me :: -'- wren{, cut_,+_ wLa: was saic :" :h_t re:ard? • + k=_. - • _ ...

!C A. The :e:ermina:ic: was -;;- -_= chan_eswsui_ ..... '" -_:-Gme :h_: "'==-=d'-_:_'-="-=='< =-:
i! no: hamea: ................=+. _.: ++r =_=_'=+" :nat -+:-= w_s rela:e_ -_'_=-- in :he ..... _.,._=++. Plan '++--^ - - _:_""+"+++++ ........... + .... _..e+.+ ,+

!2 reasonable ass:ran:e resardins :his terrifies:ion. _. i:=ac:s wetlands c: affects wa:er suaiirN

_s Q. .,-_- -=_= -_=- _= ...... -:+.o 19 A. "_:"m m:.... =.... - ........ .....o i,....... + .... .+ + ............. + ............. +_+_+._._+.. _ .... _+,

+s A. mace:ha: m=-=--:'_-<-- in ccnsulza:icn _. ........ :ha: m=saia scout an:.":enstr:ction
_=++wi:_ :_e :eam.......-=-_:-_...................:_a: were :.... "_ :- -_= i_ ::::e:: :moor :_e :.:as:er Pla: _c=+=:---"

!6 ...._-+ ='-..... 6 A. :;:. "-',_.all crs:exs imcac:, direc:iv imsa::

"=:,_,_,q_ ":_ ....._ ,_-:_......... ,:-_ ......... the........... :L:_,,,_-- - we:ianSs, ill x::e::s, if :_e,. are _:il:, win :ave
i: wo'u_s:zon_ as :: wnetner_..__- =xen:ialfOEs:s::wa:eE,an_ thes:ormwa:er:nanwas

i_ _eece_ :c "s xmxenenszve :o :me en:zre azrmor: :aci.xv.
20 _:em_ 217 2: Q. 1: covers a_l o: :me Haster PLanUnsafe?

...... e .....

22 /__x=? -_ 2i Q. The referenceinthe "Re"lineandalsounder
...... v:':- :':'_ _ and D=_n,A.. ,=:=_ :S .... ,=r, ,,:+..e. _. Hcl_es

24 Q. :aim loci: _- -_o .... o- :o--°- _- -_° " "-°o: };hs: is :he reason than " refers to............................... i+ :hose

2_ SeDteF.]oe:21 :er:ifi:a:icn. :i_ you write :he cover 2_ sleeks?

110 112

letter7 A. These_.e......wa:erbodiesthatwere

2 A. =+am+coy=-._!e::e:isbasicallyboiiexla:e ", ._+++.+++=_:_-'+;:^_w+°_:+:+..,_°<:+.+.__was likely:o be impactfromthe
3 cover ie::er :ha: - asaxed :c reflex :ha: a revises m mr:Jet:+

'_ " ":::"': _=:+_' 'and:ha: ....=.....=:_+is aisoimoac:edbT :_°
.....A...._o :'_--= ...._'='_....a_d reels:in::- : ....o-- isn'tit?_.S___ ..... _ .... cr_..ns ...................... _+,

...... "" -:=_ ...... +o - did au:hs: :- ; A, Weion}meta: Gi.xam _, ° ' "WIZR this aT e=3e3 .=r ..... s+: .... .... ,+e+kin revzewor the

Q. "_=-'s wna: +cur i:i:isls meanc: :he sescx =-....... o_ ELan='_ + • +....... _=.+. ce:er=:neo [ha: :here .:r:+,

+: caseascve- "" .....": " ""+"'"' ++ca+_, -+ . + .me+..... m.r= __n=, +,_:_. ? _ N:_=-- :moac:s or ::1=':_"_ cf impact++ -_ ".................. "" s_+ea,;,

9 A. Tha:'sst:rex. 9 fro:.:heoneuroiex + believethatwas loca:edin that

_'............... G+.++..,,..... : +u area as-:acen: to c.... +.::,:ee+:.

12 A. Tha:'s :crre::. _2 A. l': ms: terrain, but " believeit was

13 Q. in :he"Re"line:n thefirs:Damecf :me .3 relocationof.a,;are:tower.

_i _'=" =--=_ ='___o iT.theA= ........" .... ' -_=_:ha:project,Ecologymadethe:. .+, .... +..... s ...... +e +ansuase __ Ss c:ner

_: :heOrmeri:seifi: :he 'upperrimh:-handcorner,:- :5 =............ '+"-+ a.+=.......=._+.++:nattherewasno impactto Gliila_ Creek

i6 refers =c ' ...... r ....... o....... _ _+.+=, an= +6 frs: an',',,,:++=......... =+e + +.

__+++e+.s. A. Yes,fc::hepxposesof the 40!wane:
i8 );ha: _'°_ .... ='o" s_s:='-d' mean? _ ........ +" •........... .- -_-- +_ _._..+y cergillcatlon.

.................. =s+_+_:+e,wi:f-- s::ike :9 :: +_osecond:o the lastparagraphon the

2C :ha:. [: firs: paqe sf ycur cover !e::er you stare =he work
....... e._..... ....... ..... _.+o,+is limited :o :he work
22 Po::'_ :;==: where --"_ " ..._ ' ....+ =.... _: +== _urisdic:ix. 22 _es:r=c.es:n:he JARPA,theCores'PublicNotice,and

23 n_.........++==.._ Ec:icT/!ave=u:isdixicn:..+e:all:f 23 :heclans+.+="+............=_ _+:_=+.,+POEtto Ecoiogyfor review
z_ +_oxc_exs ............ :. :he 2_ " wrx:en .............. =n3 a=grsva.

2+ A. ++:GARFA =" " '+< ........... re_=:encesa w.,+.e=,:,o+: 25 +;nanarcyoumeanwhenyou said:heplans
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?, so-; "_2 1-

5 _:e: ;inn, _ .na,___:d t:
_._,_ v)-_ .... 6 Q ,'myMR. STOCK] _o that's an examcle of a

, _,s:4--,,, - " A. That's example

8 _-_..a.__B_o',a.. : an "_. _e,oca_.o.,o: 4019 _e b_tne 9 Q. Thatwouldresult:_ a _ ' _ _ "the

I0 _..cnot:ce? _ 12 certificate?

o zs u,at .... ace re_un_an_: 12 bv the Port, the), wanted to convert that new third

13 A. it mat' be redundant, but it, again, states 12 runway into a soil course, then we would revoke this

14 the scope,of the certification. 14 ...._=__.,:-..

. _== know, '= _=_ those ":!5 Q. That'_ what I .... d to Q. .wn_t...... So whyareyou smilingaboutthat?

i6 mienssubmittedextendedtheworkauthori:edOtherthan 6 A. - don'tthinkthatit'slikely"_na__ the Port

i7 "'_"' _" t _= or '" .w,_=_S ...... giR£i the ouc::c notice. "" is ocinc to turn a facility that hasn't even been built
18 A. NO. "_ " "..... _.........e _=answerealldirectlyrelated_ "_ ,=.;_'-a golfcourse.
!9 worksoecificaiividentifiedin theJARPA. 19 Q. - don'teither.

20 Q. The last _" - _ that . . thatpa.=g.ap, on Dage you say 20 A. It's an absurc example.

21 thecertificationshallbe _._n_.awn,_'_r."ifthe_r_'^--_._z_.i_. 21 Q. So canyou.giveme a lessabsurdexampleof

22 revisedin sucha manneror purposethattheCormsor 22 whatchangein mannerormurmosewouldresultin a

23 Ecologyoeteminesthe revisedprojectmustobtainnew z: revocationof the_: _e......a._on.
24 authorization ant.....c'usi:c nct=ce." 24 A. " can"_ say at this _o:nt; in ":_me.

25 You w_e,-_,that sentence? 25 Q. You don't know?

114

' A. i _=':='""_'-'S "'"......e _.:=. mr..cf theboilermlate ' A. " don't_.,_.:,_"

• . " _=_= " that right?2 tnat'_ in most o: our ee_its. ? Q. But Ecology ..... r_es ,

3 Q. And why did you include it in this ne_it? _ A. That's correct.

4 A. Seems._=-_".=__.,ao_."=. _ _. Whatifthe q.....' ._o_mw_e.ManagementPlan

. _:_ah_.: Q. Whydid youincludeit? 5 -_ ,,=_o
6 A. Therewasno reasonnotto includeit. 6 A. We haveestablishedin thiscertification

7 Q. Whatdoesit =ean? thatthe_...,,_.q'-_-'=_ManagementPlanas it'sapproved

8 A. "" means that :: t _=_= :< a substantial c now"_" <=_'= the.... < as basis. Theremay be changesmade

9 re_,ision_ :........._=-............theCo-¢s'.......= ...........=..... 9 -- "_=_........=_ 2<anagementPlanin the futureas a

'_u o_._.._=-=--:-=':-'_....=...._......_=o......=.-:...." scoze,andz...........<=cf _ resultof chanoes_to theN:,.."_=qpermit,but _t'sour
..... .n.en.thatit ser<,eas a baseline.i! theproject,thatthismemit wouldnotbe va_La=: we il ' " -

12 makethatoe._.,,=.,=.._...''=_:'-'_'" 12 _. Whattypeof changein theStormwater

13 ManagementPlanwo_±dresultin Ecologyrequiringthe

14 In whatwaywouldtheprojectneedto be 14 Portto seeknew authorization?

!5 itsmanneror purposeforEco!oo 15 A. i can'tspeculateon thatat thispointin

!6 the "_ Porta,_reouirethe new !6 time.

!7 authorization? _ Q. Wha:abouta changeto a regionaldetention

18 u_ _....u-_-_. ._ facility?

sn.......o,. "9 A. Thereareorovisionsin thiscertification

20, A. Thatis =v an_ ..... 'be 2_ thatwouldallowfora regionaldetentionfacility.

2! sp_:.=,__e.=..... ,_', ' _..,-:,'=you. an 21 Q. Reaiiv*,. _o:nt' it out to me. Page 26?

22 wantedto turnthe nway 22 A. Page26, smallletterD. "Nothingin this

-- 0._e.shallbe deemedto prohibitcontinued23 intoa ....._= =._"=_=to yeah,i=-,_ 23 _

24 andthatnewimpervioussurfacewas 24 ......_ < ,/=.....pa&on bv the Portinplanningeffortsto

25 y wereto .. 25 establishregionaldetentionfacilitiesforDesMoines
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1 orMillerCreek." " short-ten,waters.=__.,"....modificationwcui:he

2 Q, Youagree_:s doesn'"allow_= _..... 2 =......:-'=

_....o_. seekinaautnorxatlon:Thatwou:_:a,:ean : ::,ame,wasthatthewater_uahtv regulationsare

. o_..._ "_"='"...._=_"Drc-ec:witno:t.ee_....._ a suseensicn

Q. And se if thePertis_ro_esincto _rsteed ; cf the-- a shsr:-termsusnensioncf thewatercuaiir:

_-_-< detention:acl:xv_.._.Dofor a stancards.9 wi:ha.=_....=_ " '" _"="

.. =..L=.........C......_-m.-, it? -- channelcanbe s_.....=,_'xnou:a Yiclatic:cfan,,

12 A. v=<.... _. :,ater suaiir:s.....=.m='='_-'_-t.

_" Q, And that wsu_c"esu'-_ newD_L._'":^ nstice] _: A. -_"'_=_. _'_"='"......
:4 A. :: _cul£ li_kel:' ....___........ nei,' _....__:_........_,_-= :4 @. And -}=-':.,....... ........ _..... _= bases :son ;cich ,_,_.

i5 Q. i:would,....._.._..._""it? : determis:ed.........-==_c-=h]=assurance?

i6 A. wouldcutit cutfornew_.=_ notice, ._ A. .

. _.. _. L: Youhatean "-_ - -;_:-- "= _--:-

_8...... HR. STOCK:Let's,=i.=a muickfive-minute 19 channelswitchis _--_":......_._m=mace':
19 m.= _. "= - "_._a_, _ A. know :"s 4 _-'_:_ _" :he.. _e..... ..... Hatura. Resource

............... :.... _=.__.. " ge._.a, projects like tn_s

21 Q, 'nYHR, STCCE "=": "_ back :o'_= "" °='" " ' "=:_'_" _ "_= ' "...... _ _:_ _....= a cAazne::s .___..e,,.... new cnanne,is

22 Seotemer2i c.......='ion,Exhi=iti. ifyou lookat 22 constructedan@allof the habi:atfeaturesthatare a

................ =. itself -- :3 =art .... _= cnanne_such as .... wads, vegetation that

24 A. _h= Order :-_=:: 24 might _= _=_-=_ :_ ;.k-.,_............ _....... , .__ o...=_ . :nstaiied.
25 Q. -- an: ccmmare........._- -c -_= =_'_'.._====__-=the 2_ :n_ -k=. at somemoin: the existino channel
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i August!0Order,i noticedin thetitlethatthe " is_asica!lvreroutedandooenedintothatnew channel,

2 Septemer21 Orderdoesnotincludethe iancuase"in 2 andthenthe oiQchannelis -- i don'tknowhow theydo
3 The<_"=_ of Grantin:a Water_":" _ --:=........' v :- _:_- :- _-__=:.cy_e......=....., _.,-_=:' o_ s_.Le......v, anGthenthewateris
4 - the :"Goesn'tinciuGe"Anm_ ....:=.- I ' "_nm !ansuame ' 4 ...... "r=r_.=: :nto :hat .,_= channel,

.: 9;a:er_=.--[''']:--''.) M_[--::C =" I: "I . .......... ' [ Q. isn'tthe initialw=s.,-.,___G..-_ "_ ..... _ O== thenew

6 Zha:;es:hereasontha:wasdroppesfrom:he 6 channelgoinq[o res'X:in _,,aterqualitys:andards

..;=.................. ._ not na:e A. _,_,

9 _m::n..........in -_= >::-_.............._-_ ,=-<_c- _=...._h: certifi:ati:n. 9 Q, What's the basis for your. saving _'_na_._
!0 There was nc shcx-:er: water suaiir,' mc:ificKisn l: A. The basis lOT sa,in_ that is with the BMPs
11 _r -" 4 - -_.a._e_ as a ==r.of-o= -=-':=:-'-:_ .! "":"-_= Porthas......_-A

12 Q' PI:'_--@:'." the Port -_e:.:"-:co:soy that a _2 Q. -rOTswitc_ins_Hiller Creek?
i _ s_o"r-_:'_ ..... :" :uaiitv "'- ......... } A. :or _ Creek,........... _:... modificationwou:__: .::4=_ " sw'_--_:--:,.Miller

14 withrespect-- theM::i=-Creekchannel-:-- I'...... D=..... 4 Q. D=Gyou reviewthoseBMPsforswitching

" • 16 A. Not - _ -:i:,16 A. _fha: the',: told _= was -_=- _ne,, didn't . .

i7 n'=_=,<eone wou:m'_._=neededbecausethe'.'fe!:that " .... _' SO YOU re::es,_..someboaye!se'sreviewof
!8 their =_'_ would be ademuate to m._.._="=--.... am.... _-=- := that?

_9 b';t ""'" ' ..... :_"" "...... ha':e xe ; ',:es. AR 001719
20 certificatisn. 2[ _. Wh:?

21 Q. So why disYoudrcsit? 21 A. KatieWalterlookeoat thoseplans, i also

22 A. : dromme:.,itbecauseafter:-was ._=":="=_,..r." 22 smokewxh Ji= Kelleyaboutwhatwasplannedforthat
23 -- " "_" : .... _ " _=.... ..=_ swztcn............ _:. ::rwarse: fir review tc Rc:. :ivit: in 2i .... _":-- '

24 the Zater Quality Pro_rm,. He came up and set,re -- -= 24 Q _"" _....... here, '/og can't tell me _hat
2Z andtoldme =n=_thiswas a ......as..,a..... 2_ thoseB!,[}sare?
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I A. i knowthatoneo{ the actions,oneof the _ A. =_ the_" '. __ curtalnwas the_" my: -_:-

2 3_ ",:'-"_" measures ' "_"ensu....g thatthe_:'dc: " the'..... ....._'=-=--- moan:....._.e,....=...e was ....... 4 _e__DrODOSZn$and "_='_........ : .so_.,

q travelthat"_='.......foriinincth=channelwith _ -;=_thatwouldraisesomeconcerns.

a a:ter:he installationof the fabric_ <-' -............... " u,,ee.:=_isthat 4 Q. m:.-riahtnowvou don'thavean .........

............. .._ WCU ....5 it be very clean crave, w:tn a m.... m,., c, =:'== =- "':" _........ absencecf that s:_" screen x=

• 7r_' "1 A. No, T do nothavean opinion.7 getcarriedaway. Tney_._mablvalsowillhaveas a
ADnrova±,w,.._. _. Q. What'sthestatus of *_:..._Port's- "_'"<_"8 Dart of *_=_ Hvdrau!is D_c_ec" " _ _;'_ _:

" W....._e.
9 no__Lalfor thesekindof p._=...s,_=_*some....i.!ndof silt 9 foran .,..uPA:romFishand "<_: _ _

'_ ,,_-_-inniaceeownsnreamof thenewchannelwhen A. i don'tknow.
-, .,,_ Q. i= thatsomethincvou careabout?_.I_ that w=_,'-_:_goes _nro,.... -- - .

!2 Q. Wouldthatbe a cru_entBZP? .1 A. Yes.
_ is :"neededforreasonableassurance?_. £__ A. Thatwould_= a m"''_:_"n_z

=_ Q. _n¢ do you ha',,e an': _.... ]=_= whether that :: .4 A. Ns,
: Q. Are vourequiringitas Dartof reasonable_ a m:D..... :_ 4. the...... _._s ..... :;aturai Resource Zitigaticn _ian ._

16 for the ch_",::.,...._._,..,...'""_ !6 assurance?
i7 A. i don'-recall. ,: A. it'sa Dartof the packet.We can'tcompel

!8 Q. if it'snctin there,wouldyoudisagreewith i8 theapplicantto obtaina HvdrauiicProjectApproval

19 that? 19 norcanwe comDeitheDepartmentof FishandWildlife

20 A. I'mnotsurewhatyou'reasking. 20 to issuethatapproval.However,theycan'tconstruct

21 Q. Wall,whatI'maskingis,you'retellingme 2i withoutit.

22 thatan =m_,_..=.e ::.... a cnanne!switchisto have 22 Q. inotherwords,on Page2 of yourcover

23 a siltscreen_._.........:-_'_m':..,correct? 23 letteryou're_e..,.._:_"*_:..._._o_-,._You'vecot.to oe:.this
, _e., .... carlo..

24 A. _--_n_.is one aztrczr:ate BMP. 24 .....=_: or vou. can't move forward with this " -':= ' "_
.... _= - rhino to do? 25 A. No25 Q. 1: wouldbe a ..... n. . _

122

1 A. That'scorrect. 1 Q. Whatifthe Portdoesn'tobtainthe Hmh?

S_.... , not2 Q. And __;_ thatsilt _::, BMD...is .ProPosed. 2 A. Well,thentheycan't-- they' be in

3 to be usedin theN_!?,thenyouwoulddisagreewith 3 violationof thehydrauliccode. And ! knowthatthey
__. zndiscussionswithFishand Wildlifetopursue4 that? 4 "_ '

5 A. i can" say without -=":=_ the entirety cf _ "_" ::_

6 the B_ thatthe'.";....in placeforthatsartzcu.ar 6 Q. The .=_.4=:.._ Ecologyissuedon

=____._. _sua,:]'_o_=thanone muzis inplace:'" 7 <=-'=-=_2i is subject_ theconditionscontainedin
8 thatkindof aczi:itv. 8 theHPA,isn'tthatright? That'swhatyou sayin your

9 Q. }tell,basedupon<'ourcurrentknowiecmecf 9 coverletter.
,_ A. whatit says in the coverletter.=_ the B_Os.,.the Port's ___:--_ :___-_:nat channel switch, .:0 That's-._ -

iI if thesiltscreenisn'tDartof that,wouldyou ii ¢. And if it'ssubjectto the conditionsin the

!2 disacree,with_o_......:-'_,,'_-__.o..,g"_"_,_=_BI[Pin*h:_=_..... !2 HPAand thePortdoesn'tobtainan HPA,thendon'tyou

.... :=.ca::sforme <o speculateon somethins !3 acreethatthatdestrovsreasonableassurance?

14 I'mnot sureon. !:now"_-"the Portis stz:_zn -_= z4 A. _..... _. thePortfailsto obtaina Hydraulic
..

O. o_a.,,l ....... . . . .z_ process : _ _',_ t_:_rHvdrau!icProjectApproval i= ProjectApprovalpriorto commencingconstructionin
16 fromthemeDartmen=of FishandWildlife,andoftenfor 16 waterconstruction,thenthatwouldbe a problem.

17 instream_--t Ecologyrelieson theDepartmentof Fish 17 Q. Right. We!i,it'snot onlya problem,it

18 andWildlife=o setsuitablestandardsforinstream 18 destroysreasonableassurance?

We¢=,i disagree.!9 work. !9 A. No. " '_

20 We a!scha'reinstreammonitoringDianathat 20 Q. We!l,you'resayinghere,aren'tyou,that

21 we are requiring.- knowthat_=_e..._.are BMPsthat"_=v.,._21 yes,we havereasonableassurancewiththis
• - 4, -

22 havemroDoseo. ,us.wouldhavetc ._<_e-:,_w theNKMP 22 certificationbeingsubjectto the conditionsin tb

23 and consultwithKatie;'{=:-=_to recallwhatthe,'are. 23 HPA?

24 Q. So sittinghere,youdon'twantto disagree 24 A. Theconditionsof theHPA arecomplementary

25 withthat,I takeit? 25 to the conditionsthatare inthe waterquality
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cer ..... =.._.. ca: co:tinGe under :he __ cer:::ica:::: if i: ices ::: :el= ce......atzon,butthewaterqualky ,_=:---_..........

? s:andindemendent!vand doesstand{-=_ -_ -- ......- .._ =rAt

the Hydraulic ko=ec: Approval for ¢urmosescf 5 A. if the Port is aenied an HgAbv Fish ani

' -"_"_:_ a_'''_'= ;';if:life, -_=, :ha: wc:ld _e -- well, :ha: wct:: :u_:
_ Q. Well, : don'- _:ea: :3 talk arcunc To: :: the : s:x :_e :::=e:: :isx :_ere.

.... . .......... G., _._.._ w:__ g:t _a,e reasonab:e assura:te a: :nat D_:--:_,..

{_ "_= ::: -_ "'-= -" a reasonable assuranse findin:? : A. -" "_"_a :- ' -_="'_ m: :-

9 A. That is no: correct, s :icla:icn cf :he slate hvdraullc :ode.

...................... _. . ._.wsr< :hes:ream?

ii :x_ ._ A. "'-_ for in

"_ A. _;='re -_--_=.... ;w'_'k= co:di:ions "_=- .2 Q. And_" _--- " - = "............ a_ __r,<ara
_ are in :he 431 c=--_:{-=-_ - : ...._=- :Re 4_" c='-:==-; ...... :.k .... _-- .-_- ,-

14 Q. :'hal's no: mvcuestion..,v" ales:ion is, vs: .: :hat ri -_-'...:
!5 A..,..:.= :_ ..... _= conditions ' - ....... : ......... _ .... A. 9;e:,,we .... 4-'.... ": .... St <rr:
16 A. Theconditions-="_=_s:willbewhat's 14 :natwasiiiesai,theywoulahave:c have:nat

:7 .... :,_A ............,e .... =. b. :he "_:=-'-_-- _= _is: -_ "__ _" ixrs:'al - ........................ _.._ _._,:.u. ¢,e :,'_ra:i:: _ro:ec: [o 8_ :ha: :-<--e =- wor_.

.... s...... o..... =.ed _..... :alking amou: ins:ream work, :'m
i9 _ "_:_ ' address " " . ..... 19 :ab:inc amourotter wc>:,_d =_'_= '_" cer:izicatzon.ue..,=_ :nat water Guaixv concerns :nat =-=-'- ' ....,.. _.... _ =_..

n_ess=._._ @_rec.:,, ._.=_, fish, but o._ a._ ,m. : flus: Going_:o, for the
" " * _-- ' sb_ec: to :he aGes:ion because _ misinterDrets2! usualh ccmrzemen:an'and no: con:ramie:cry. :. _=.ors, .-

22 q.......... -- -Ka:ie Waker, with "" " _==_'_ '_"..... :n=nno_ 22 :he iecal ........... _= :he

23 and Wilson, :hcrsuchlv .....-=":==_-h=... ,,=':..............: _......... ........ "" A. EccLogTwould _.,. co __..:_<at _=....work :ha:

a_, _._s,..:.n_ :Rev set :heir _
25 Creek <_=--: ..... some of Enaineers :ha: allows..=a .ae..... :ea areas that were -: 2_ :ermi: : "-..... __ _r.... :he Corss
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! concern:o herin termsofhowthatwouldbe managed, ! discharge:o wetlands.We'dhaveto looka< thework

2 andthoseissueswereresolved.Andwe dohave 2 :ha:E_evwereproposing:o do and theproximityof

reasonable assurance :hat as lono as these _-_;-:_-- s :ha: '_-< to "............ = _ __.. an<wor_ins:reams.Thatwork,we mav

4 are _' w=4 Co:ermine, _G_u]]v croceedunder__=s_,:=_._assurancethatwater 4 cou,clegallyor _. ...... . .
cua!i:v s:andards will k= _=- 9;eA_ not =_=_ : -_= 4: "=_-{=:ca -_ =kse_- = Hvdrau!ic Project

6 ccmgiiance wi:h :he h'.srauii: code. 6 i::ro:al.

-_ ................ =.............. _. I_Y .,:m..:_m what the reason tna:
8 "_:':"" ;" "_" ::: _ ..... _e .... 4_-_,._._ :nzs cexxzcatzon on the HPA?CO.;_ ...... _ ...... : ...n. _. ' .....

9 A. _._=_.... -.._=_"_'=_" >s _='- Ap:ro"a. is 9 A. Because :hat's -_=..._way.it's always been done
it :_:-:_, i: :_ ....... :"- :ha: the ". _ - shc:ld .n ,_=Pp..can. F,' _:. _ "';='='< -"S ZO ................... :_, . ,e.__...... standardforus incorporate

q: com¢!y'_-_the:mermi:........ u........:nathaveamuatic-reiated_. . v..... _v reference o-h=- _=-- -< ' .
12 Q. Right. The cer:ifica:ion is subflec: to :he 12 :cndi:ions.

........3 ccndi:ions :" the H?A? That's what you said :here, _ Q. _d :ham's the _n._]',reason you did it,
_a ....:<_,-. _.,;-_!rs. .....K.... ,.o 14 becausethat's what you've always done?

!5 A. ?hat'scorrect. 15 A. Because:heHydraulicProjectApproval

i6 Q. Andyouhad :o __av.thatbecausein_.3___=":: !6 .=dA_=_<=<_......impacts:oaquaticresources.It'sanother

17 have reasonable _s=,'-=-'=, you had to have _<= =_=="_='= the <_ " to..................... _..... ap_.... n_ needs comply.

!8 conditionsin theHZA? 18 Q. Andif theapplicantdoesn'tcomplywiththe

__ .._.,:_x_..,_. _,,=.......vaaue. .. ...,.,:::_.:"_.::se ...rio!anionof this401 certificate,
?C A. As - _..... '-'_ ...... x -_.... x...... i: :^""- .;=.= =__==_. =.=.e_, ................. =.. :hat :orrec:?

2! :he Hydraulic ?r<ec: Apprc:al are ccmclemen:arv:c the 21 A. Well, : thin}: :hat's probably a legal issue,
"" -'"_'_< :" _... _=.:_ cuaxtv cer:xzcatzo: :ha: we 22 because_;< is a i don't believezz ..... _.._... "_= ...... " ..... _.;.. cover iet:er.

23 .._._=_,=__=._".............-='-< _: ;=_. .... _ tom:/lance with :he water 23 anywhere......._° *_= _,_-_=-.....we -=¢=,_.to the Hydraulic. Project
24 ": .... <'='a ='a= 24 : ...... a

25 Q (BYMR. ".... >= going_ I="-_=>-- Q. it's of. S_ ......you ............. 25 Sc nota Dart :he certificate?
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1 A. It'snota -- ! don'tbelieveit'sa Dartof 1 authorizeddeieaatedstatefcrp_.p....-: -_ _--
2 the _:_ . "0....itself.Thisis a separate '_<_<_...._"_ o -_ . ._. a_.....,...=...= W=.e_Act, so wewouldhave to look ,_ state .at, as
_ Order. _,,._ is a cover letter. ._ we..'"as the Clean ....._=_e. Act tc me"='-_'= :: there :<s

4 Q. is it a Dartof the certificate,the needto 4 violation.

5 obtainan HPA? _ Q. Andonceyoudatelinetherewasa violation,

6 A. Not that i -=_:_ _ _ i _ _.. the ._.:...... , _na, weput _ _" 6 that would destroy reasonable assurance, would ......

7 actualcertificate.Unlessit wassomewherein the ? MR. REAViS:Objection;vague.

._ _on.us._as to whetheryou'reasking8 back,i don':believethat_* isactuallya mart": "_= 8 A. I'm- ;':

9 Order._t_eI;.._. 9 abouthow EcologywouldresDondpriorto issuance__:

I0 Q. Okay,takea iookat the firstpageof the IC thispemit or thebasisof ourdecision,orwhatwe

I! certificateof September2!. The lastsentenceon that ii woulddo afterissuanceof thepermitif we determined

._.no....a bv thisOrderis _* _" .L . _....._e_to 12 therewasa violationof theCleanWaterAct.!2 pagesays, Work._,.-_:_='

13 theworkdescribedin the JAR?A,as am.ended,unless 13 Q. (BYMR. STOCK)Well,your determinationthat

14 modifiedby thisOrderorby conditionscontainedin 14 therewasreasonableassuranceon AugustI0 wasa

. " _.te...m.a.lonthattheprojectwouldnot resultin a15 otherpewits soucht:ortheMasterPlanUpdate 15 _= _'_ _'

16 improvement_"_ " 16 " of _'*_._=_.. ViOLation statewaterqua=l_ylaw?
17 Canthiscertificatebe _::_=mo..... d by other _ A. That's correct.

18 permits? i8 Q. And yourdeterminationof reasonable

!9 A. Yes. 19 assuranceon Augusti0 wasthatthisproject-- strike

20 Q. Whatotherpemits canmodifythis 20 that.

21 certificate? 21 Yourdeterminationon AugustI0 thatyouhad

22 A. We hadmadeorovisionsto allowthenext 22 reasonableassurancewas aisobaseduponyourbelief

23 roundof theNPEESpermit:omakerevisionsto this 23 thatthisprojectwouldnot resultin a violationof

24 permit. 24 the CleanWaterAct?
........ a.e and the _ "_ -_ o= 25 A. That's co..... '...... eau..eme.._........

. ,_Pu.o _ O. And on AugustI0whenyou determinedthatyou1 thecertificatecanbe modifiedby a subsemuent'_"=" .

2 permit? 2 had reasonableassuranceto issuethe certificate,you

3 A. Yes. 3 alsobelievedthattheprojectwas in conformancewith

4 Q. Turnto Page2 of thecertificate.At the 4 therequirementsto use all knownavailableand

5 tooof thepageyou identifyvariousauthorities."=a 5 reasonablemethodsto preventa controlledpollutionof

6 componentcf this _roiect is.not in conformancewith 6 state waters?
_--_-.. is it fair to say that - A. That's correct.7 theCleanW=_..mot, then

8 Ecologywouldnothavereasonableassurance? _ Q. So ifa componentof theprojectis not in

9 A. That'sa verybroadstatement,andan',' 9 accordancewith_AR_, thenyou wouldn'thave

!O determinationthatthismr_aectis notin com_iiance I0 reasonableassurance?

ii withthe"_ " _=.e. _ :_u=ea::"_'_ _ Act would have to be madeunder _ A. =_ dependson the project and the specifics
12 specific circumstances. 12 of the project and how one defines ACART.
!3 Q. Soyou believethereare situations_=-=. w..... 13 Q. Sure. Butat thetimeyou issuedthe
14 therecanbe "_" _{ - _*<_.a_o.s of theCleanWaterA_ and 14 certificate,youhad concludedthatthe projectwas in

!5 Ecologycouldstillhavereasonableassurance? 15 conformancewithACART,andon thatbasisandon the

16 A. I didn't._av.that. 16 basisthatyou haddecidedthatit was in conformance

'_ . -= _-- 17 withthestatewaterqualitylawsandthe CleanWater!7 Q. We_, that's my a_st_ ....

18 A. We havereasonableassurance,aswe'veissued 18 Act,youhadreasonableassurance?

!9 thisDe,it. We don"._.,_=_=_:_"=thatthismemit !9 A. _ did notmakea personaldeterminationas to
20 ":'_-'=the ' Water_,_=._s CLean Act. 20 whethero_ not thisprojectwouldmeetthatstandardof

2! Q...m{itdoes"'_:-'=,._:=_theCleanWaterAct,you'd 21 .._n_.z_

22 agreethattherewouldn'tbe reasonableassurance? 22 Q. You didn't?

23 A. The CleanWaterActis certainlypartof :*. 23 A. Thoserecommendationsweremadeto me by th_

24 There'salsotheStateWaterPollutionControlLawarts 24 WaterQualityProgram.
25 *'= ""_n_regulationsunderthat. Andwe arean E:n- 25 Q. Andtheytoldyouthattheprojectwas in
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..............e withA_AL: ! A. v=_

2 A. " don'trecallthatwe _..._..=_-'_'_...............=- _-"_-_= 2 Q. [n <'ourretiewcf -_=app!icati:n,di::=u
= _:.ec:;:cterms. ] ....'_= "_- -_=-= ": _=mixin_

4 Q. Buttha_ wasoar:cf _o_rdes:slotand:ha:'s 4 A. ":" _<:-'°': for ='_... " ' _...... z_...allows mixingzones

5 whyvo.'v=includeci: herein theOrder? _ _ .....=_ disruntisnof waterm,_a_'vstandargs,the

6 A. _:": a Ear: of our -- aaain, our :-a "s:-_ 6 wa;" ....,.se_..=.=--.s.... :- _^--::_=is a Sou,d=% and - m_"-

7 boiiermlate. - have a cosy with me of 281, whatever it is --

Q "_" ' _ . _ Q. 06C,. We__,whatdoes tna: say,:t'_a Dartof ":our

9 standardboiierplate?""_ a Dart " . '_ ......_.. o: yourstandard 9 A. -- [OlAto point'_uto it,but -_=-=are

i0 boi!erslatebecausethesroJec:hasto be in ....:_ certaindistance:m_.=xon=:---- wh_-=....be','ondtha:if

77 conformance":-_ACART{__'d=" for haye " -_=-='_an exceedanceof _= ' ,,_,_me.. ___,.... _. _. VO= tO ............. criteria, that.....4

......................... ae.e_ a v_o±at_on, And Eco:osv-:=d to issue
_ A, That's what this condition or this statement _; =_.... _=.... _=" ' ....._ .. w=__. quality mosx_cat;ons for a=,' actiti:]

!4 h=,=._._assearstc sat:. !4 w_=,,...etherewould._=an exceedan=eof -_= --:-e-ia.
• -,,-'_., ' " ' .... " ' _- the a_=-4=&_ Q. Do thecroun@water,_=::_,stanaarssin _=_ !_ "'•-_= ""=._ :..c way [ unserstans was to

16 "_, [ think it'= ........ " ' 'ao_, apply? StrHe Czar, }:, _= ask & -" =............. :: for temmorarv
_" thiscuestion. - "-" "'" _ :......cons:ru=xo..e:=_e ...... =_..

18 incominoto yourconclusionthatthis i[ Q. Wall,my suestionis a ._.,_._:_':=one. Lookin_

!9 oroTect-_^--='"_'_-_= a: (d) Sub , takeit'h ,= are........C_.::_.._O _ ...... ;. water ouailtv standards cf i_ c._ and '_' -
' _.... ' w,=_e there20 me state,disyouconsiderthegroundwatersuaiir,' 26 -:*_is¢roTeot"r-- are going=obe mixing

2! standarss set :_--_ in the Washinmton '-_._ ,,=.;.,= 9! .....

22 Code? 22 A. "Mixing.... " _,.=. a very._::=is something"_--has

23 A. We cexainiv_.=.@.._dimpacts_ ?= -='a_:ta:._g.:a__yaefinxlon. There<_the

24 c._na_.¢../_,',='=-on -- -'=notseeingznespecific _2 .mctential,no_-"_=_..____._=.,.o_,_"=_a__a thatsomeof these

25 reference,u_ frontherewherewe taikaboutwater 25 instreamsroiectsmay resultin a short-termexoeeaance
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i ...._*,, _-4 -_ to groundwaterstandards,but ........ in someareai_somecointof theproject.There'sthe

2 -'-'.n=,we d_._considerimsactsto groundwater. 2 sotentia!su_:" not a .mrovenfactthatexceedancewill

3 Q. ?_ereis a -=;=-_ later inthe 3 ............. e.,_e on _.....

a certificate to "'_"'_"-_ " ' ._:,: _ So in that case don't you grant a short-term........ _e. standards, and that's ' Q.

5 _uestion here. You acree that the groundwater 5 water quality modification?

6 standards in "_=.... ",,_.... are a cart of the state water 6 A. Weno loncer grant ....:_ ...._......._=r_ water quality
7 suaiitv._-a_d_-d_:.......... -'_;:_._.,=.._,._-:becausethe rulewas amendedto allowfor

8 A. _=-'_......my_d=-_'a_:nc.__......._. [ a c=-,ainsmallmizin_zoneto allow_{o_.that

9 Q. Andin ccmins to a reascnanie a=...=.._= . ..........
_n ceterminazicn on iucust ,., you Loci: close ....... ^=.._ _. So :co:o_v isexpecting '-" there will be

il qualitystandardsintoconsideration? i1 mixingzonesfromconstructionof thisproject,and

!2 A. The<,w=_=cexain!v ". ' r'=':=.=_._ conszme_eo . m...... ¢, la that's why Ecology put in Su0paragraph (d) and (g) on

14 this. i4 A. The applicantis requiredto do everything

_= Q. You _ :_-'--_, civet ' '' .._ w..... n=,e. reasonableassurance, 15 wxnmn theirabilitythroumhbestmanagementpractices

16 would you,. ;= .YOUthought that the groundwater ¢uaiir: 16 to orohibit or to "_.e,e._'"_ the situation where the water

17 standards were -_: ..... ,,__=_e_ by _._ .... i.'.... _ _ be "'_-'-- 4 this --_=--; - _uaiit}, standards will be exceeded. However,when

!8 A. No. H you'regoingintoa streamandyou'redoingworkand

_9 Q. _....to m:-=3. ='=-_' "'":_=.......... !9 :ou'repullingoutZulkheadsor,say,oldti_ers or

"_ " ............... e......... =.. :0 __._: that an.' ..... _s-=t"_c tk= side of a bank, there might be some

21 mixingzone..............;:-......:d_in conformancewithWit iT3." 21 ...._--_---w_"_'andsedimentationfromthatactivity.It's

22 Dc you ._:: :nat? 22 .:_'" uncommon_o...... to be some exceedance in a very

23 A. _ do. 29 small area. And i can't speak to the Water Quality

24 Q. And "_=,alsoin Subitem(g),it againrefers 24 Programs'rationaleforhow theychangedtheirrule,

. _ne.ewas someallowanceforthat.25 to the boundaryofmizin_zones. Doyou seethat? 25 _ut_ ,

DIANE MILLS, CCR, RMR, CRR
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1 However,beyondthisparticulardistance, . minimize=ha=mixingzone.

? deDendinaonthe streamand thesizeofwa_e._- _,:,_' _ Q. Don'ta___:....'sown -=au_=....= wx: rester

"_-"wouldbe considereda ,{:'_{-_ -_=- . tcmixinz-o.=_...... _ "':=" ...._.o.=.._,,. And if ..... : ..... -=.... -e ..

4 happens, then *_: _'_- applicant or the .....
• _;';_.....:" "_=discussedinanc:her.....:whoeveris doin_workneedsto stopzna:work,--=, = A........._ ._.:_=._

6 needto slowit down,theyneedtoco whatever:he< 6 ZAC _ _-A:A,but '____=_='_.e:hatthat'sundera

7 needto do topreventthatexceedance.Andthat'swhv separateintent.

8 we recu=.ea.,s_._=m/s.,c....ne monitorinaclans.o Q. Vo, agreethatthe reauiationsreauire_=-;=-

9 ensurethattheywouLc"._ave....adequateprocedures;- 9 =.._--_=o_._v=i..' by.mcclojv"" of,_:vin_,zonesundertheWit?

i0 placeto adorersany.._-_:e_-s:natoccurreddurinz. ._ A. i am notan ex_e__'-_" in thewater_ua,x'¢
ii construction. .....=_=.,_=._s--"_-_oar so. =h=_econditionswere_e_'_:_ out

i2 Q So if Z can cut.....%. allof that,what 12 wxn -_:_aterQualityProgram,they're- _=_.... with

!q understoodyou to sayis that,v:_,basedu_onthe _ >:hatwe ha_= do_o in themast,andtheseare very

14 WaterQualitym ,,_' . i4 s_e_..._,to _ns_.u_.o, projects.. .ro_.a,,.s exDerience,mixingzonesare . .:=4- thesetemporary.......4 .

!5 exoected,to occurdurixo,the_..s..u_.zo-_,"-''" ...._ of this _= Q. Takea lookat i73-201A-I00,! throughi6.

16 project? i6 Yc'a'veseenthatbefore,haven'tyou?
17 A. There'_a like!ihocd_a" theymay occur. !7 A. v=_

18 Q. Well,there'sa substantiallikelihoodthat i£ Q. You'vereviewedthewaterqualitystandards

!9 theyw_l:occur,isn _ there,giventhe scopeof this !9 =:-outin theW_s, correct?

20 project? 20 A. Yes.
" ' .e.=._ng2! A. Giventhenatureof theworkthatthey're 21 Q. _ncthatreviewhas includedthe WAC _ _'_;

22 doing,_,:_wouldnot be surprisingiftherewas._o_=.... 27 :o ..........._:--zones?

23 turbiditycreatecby theact:v:tzes"' * . *=--.... _na_they're 23 A. Thism4v;nczoneis":_kre_ardto discharae

24 proposing. 24 _:_4_s,general.permitsor ordersas appropriate.

25 Q. Right.There'sa substantiallikelihoodthat 25 Q. Areyoutellingme thatWAC 173-201i-I00

138

1 therewi!!b=_mixing:oneson this.projectDivan.... :he ! doesn'tamolvto this40_,certificate?It doesa_p.y,_
2 scopeof * :_n_construct:on? 2 doesn'tit?

3 A. There'sa ._ke.:_..... 3 A. don'tbelievethat'sentirelycorrect

4 Q. it'sa substantiallikelihood,isn'tit? 4 Q. You're:e!iingme thatthisWit on mixing

M_ 5LARCHIORO:Askedandanswered. 5 =o,._sdoesn'taoD_vtO the 40!certificationreview

.._-=_ here96 Objection 6 ...... s

aU_:_ !_ a _erm with a value _c i_ A. "'.... _ "_" we.. : ..s=_..°_..... adoptedDart_ that

8 that! can'tmeasureuntilthePortcatsout-_:_=and 8 language,but thatlanguageI believeis more
9 startsconszruczinzandwe seehow::: -_: -_::.m_,_:_ ._r.op.,a.e.y..... to dischargesrelatedto point

I0 are. i0 sourcedischargesofpollutionversusa temporary

_:_" Q. (Bv.MR. c-_.., see '- the qualitystandardsrelatedto_._: Let me x i can get this _. exceeaanceof water

12 a_reementoutcf '_- You ............ p..... ..... agreethatthere'sa "':_-=- 12 "=-_=-' constructionactivities.

13 than50percentchancecrDrobabi!itv,ha__ __4..4,_......,_zones ._. Q. inyourreasonableassurancereview,did you

14 are goingto occuron thisproject;that'sa fair !4 recuireany sortof reviewand approvalofmixingzones

!5 assumption,isn'tit? i5 thatwereexpectedto occurthroughconstructionof

16 A. I can'tsay. 16 thisproject?

17 Q. Wall,that'swhy (d]and (g)is in there. _ A. It'snot requiredfortemporaryconstruction

18 A. We expectthattherewiilbe someneedfor i8 activities.That'snot required.

19 mixingzones,and (d)ant (g)arein _:_: to " '.n_._ _="-_=- . Q. t_s Kenny, tnat's not my auestion. Please

20 "_ " ' ' zone -_ be .... _............. ^_ ' , ._,a_ mix:no needs ._ mznzm:ze3:c "_= <-=:=<- :o xsten to m'¢c.es__o..,_;

21 mixingzoneoossimie,that :: "_=re's -- and " =_'4_: ": _ . of....... 21 _Iv is, as Dart your reasonable
22 thisin my Declaration-- thatif there'sX a_ount 22 assurancereview,didyou requireany reviewand

23 givenforthemixinc-_"=_-"they m=t the ......... _ . can 23 .... _ of mixinu,_ a_m.ova: _ zones?

24 standardwithinI0 feetinsteadof I00feet,theyneed 24 A. No, becauseitwas not required.

"_ _ we ..25 to do it withini0. So we'vedoneeve.v.h_,,_ca_ to 25 Q. Turnto Page4 of the certification.The

DZ_ _LLS, CCR, _, C_/_
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..... _=_':_" :lease1 very first sentence _" _aa=4, "This Order _._-._-_=.... _- ___.___._:_==!f war.: tt ask a _........ ,

a. A. _ ac. -. c:_exicn _._.'_ De sustained so please _'atch vcur

Q. is :"you......... =...... _ [nat tiea:
........_ .... we ' brea'N6 Act also applies t= .... _ ....... _:-= ..... _- .........

facility? -':'_..... "_......
8 A. " believethat'swhat'sstateddirectlyin ; ,[Recesstat:on.'

9 theAcE. 9 (Reporter_==dbackas remues:ec,]

1O Q. _--'-:,=.- ....=to :ruewith....:=....='-to statewater :Z _'.......,=v,..Y.R._'_....= _:_-'-set.an

1_ _uaiitv _-_'_'_ that _,_,e water "-:: ....... _-'_" ,l ans_er -" that _,_=_-:_"
•_ . .n ...... AugustlZ amml'_':o lcn:-zerr, xeraticn of :he -act:=":'. _ "_= .... o.. you .......
._ .=_.:_., =..,,, ...... ;.._S tO .......... "-......... :=._=_e .... "Orcer _-a. .

i., r_= water duality s:anuarss that =_= '_ olace at the .: ,=_.. cur:rig " -- ..... -:_. and :..... =........ :-" and
: r.,a=ntenan7,c_ .n= mrs,=_. was oeoause:ha: is

-' ..._ -._="" _ -=:"_-=d bv the Clean ;_a:er Act and -;= <-='= ,,;ater16 Q, ,',nat dt you mean"at "_ ....:.: ........ - ........
• _ ,..: .... standards?12 A, The water :-=_......;-- standards c_r,.....be c_="_:_:_. : 0-=---',

V: "_ ..... '_"_" '<_=_'" tO ,h: =_':=-- -ha- :_ti_ and amencecl: there are _== -_ ''_ _ ".... ...w _.o_.s_o..s, mat the -_

!9 sac/lit?,needsto comoly' "_ 19 -::_ :-_a legalconclusion.... . . w.. wb_a'.'scurrent at :hat ....... - •
20 _-_ "] _" -......p....c....pointis.-_= 2S A. Thisis language,a_azn,thatwas a par:of

21 Q, Sure,[ -_i- .='_= ' ...................... ._-=-_........w_ ._ savzn_-_=same"'_"" 21 -_=_:=_ "-=createdby TomLuster. i me_movethat

22 Youa_== "_:--_= statewatermuaiitvstandardsa_nl, 22 _..u_.u_:=....=_= :sin theCleanWaterAct,but _ wouldhaveto

23 to a o.... =........ " ..... : -_= ==-:::-y, whatever " -- _=', and loi.: :: be s:re,

24 those water -= ........=.=...=_..4-_._.=-=at -_=.,..time? _, :5! :,:._..,_._ ','{n=.:ade you decide -_._
..... oe.... o.25 A, Yes. ?-_ aelete ->-* sb.rase "!ohm-term % _=-_ _ and
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' ,",,_ln_,_,_ ?1 Q, Andthat'< the reasor, wnvyou inchded in " ...... ="

2 yourAugustiC:certificationin :hatfirs:set.nonce 2 A. The changesthatweremadein theSeptember
3 underitemi that the"Ordershallbe validdurin_ 3 21stversionof thecertificationweremadeto clarify

" _o.s._._.,_..-,-.....<_- =_ :........omerationand,-=i....a_c:of 4 -_=-_....._e,_=_=_to mutsomedefinitionto whatthat

... ._om the firs:6 ,_,< .R:::_-S: _ .... ' ' 6 _............... _ =_. :o ::sreaaznc t _= _ v.. d=_=-=_ that X.rase =_
- . .............. =..=o, under Section B becausethe,' document, - =:"'=_'= _" "=" .... '_

" ....... " .............. _ _.... e it?A, The ,:.ugust kh -=-<o _ c: :he -t-r;::-=-:-- _ .Soreas,_ecyou :o 4=:=-
.................. .,=....... ,a _.: ........... A.... u _,=;._=_-..... were9 states, "';"_ "'_=" =_= _= ,,--:4 ....: ..... <...... ;_. m _- -_..... =_=- madeto the September

. . " _...... _=..o.. were the changes that were agreed to_0 and lone--err,, o:era:ion a.c r.,aintenanceof the !: lLs t ..... _'-': "
=.... eme,,_discussions withthe Port.!.._ project." -_ _---"_"':"" "='" _ "_

!2 Q, (BY"_::._,S.OC:..... And .- a:.un':' misread =.,;- did _2 Q. Right. The Pox asked you to delete "'un=_-"

!4 A. You-:=_ _............ _ :4 A. The,,:askedandwe agreedthatthatwas

=_ Q, <o vou agree :nat Y,r. Reavis's oDlectlon was :5 r:aso "_;_'=

16 a needlessobjection? !6 Q, EventhoughtheCleanWaterAct requiresthat

i7 &. 1'_.,._.c= "'_=_to Gete==ne_........a z ....certificationapplyto long-termoperationand

!8 counsel'soh_ectionisneedlessor n_t. i8 maintenance?

!9 Q. _:_"- -= '= ="" ==_=="_ "_'" ""............... ......... ._., c_u it? "9 MR. REA',qS: ODjection; legal conclusion.
m_.,_, A, _ am.....- .... .__.,.:.... __ azswer tnat, z. A. _=.... ._c._,,__<=-=_=- 2is: version of the

21 Y,R,RIL.','IS: ;(hv dcr.'t we =us'. movecn with 21 certification still has that language in there, "This
22 the muestion instead cf :a!i::.ns about it, 22 Order shall be ",;alia during long-term ooeration and
9 q , , -..... < - _ - - . . .,._I 1 : _ . = = ....... k _ = . . : _ . . { [ _ [ _ - : : _ - = r a - - = _; - _: _ r O :: e C _- , ,

24 needless? 24 _.r(BYMR...STOCK':m.:-..,tb,at languageis now

25 MR. ":"q' - " _==::R.._ .... con' any needtc a_ree 2=_ _A:'_: _ :-_"............. e_, :.-.._ it?
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1 k. It is slightlymodified. 1 k. That'scorrect.

2 Q. !t ismodified,isn't_ 2 Q. (BYMR._,v_ ,., ............-_. _.v_aj .. S nota _..S .........

q A. ;" _ modifiee. 2 ........ is _'_

. Q. So .=_"s._._<=_cf a standardthanwhatwas 4 A. "-'_.relatedto constructiona_.,,..,_:".....and

5 _":_=' <_the .... : _ _-{:<-"_- ion' : monlccrincthe impactsof thatconstruction.

6 A. _ don'th,=:_=':= so 6 _ it's.--_.- . _. aiso._._=lat=d._to !ong-te_operation=._'-_

7 Q. Well,how is it not? - maintenancesubsurfaceutilitylines?

8 A. "_:_ Order_r=': b: validdurin_ = -" ....:........... . . A. saystheplansna,iremainin effectas
9 " ....... ' ' d,:_a_, less thanco,s..uc_=o._._= suhoarenthesesin thebee.e"= ......A:. $ :e:........:G,put _ no event='" a

e.zn.}'earszu 21st certification -_'" gc on to define =_'ac'Tv what 13 : -

._ constru_.zo,means. So in items--go "_ ...._ ,_-_= "" _ Right.And so in Year8 piusoneday,under

_.o<.s.onthePorthasthe rightto stop_e!2 subparagraphs,we'vedefined, - ciaritvto what 12 that-_ ,#gl.en . .,.
13 "_ r_ -' " ..... we _ "":'_;,_ doesn't_'__onst.uc_ion_eans. _ thenint[isCon_!tlon:, ............. _,

_ have well,we'vedefinedthatsomeof *'=- _:':_"_.. .n_ 14 A. it could if it chose to.

_ = _.=a.._ are .,=e_....perpetuitT,and ........._ _or"'='_-_ mitigation in =;; "" _ _: O. _=r,_ right.And so thatis !assof a

. ._=,:._e,,anc_ 16 s...;_-._ ":_...ms_: applyingthiscertification to

i_ operation applies as it relates to the NPDESpermit, i" iczc-ter= omeration and maintenance than what was

. . . _o..a.ne_ theAugusti0certificate,isn'tthat18 Q. Ms.Kennv,youhave:o aareewithme thatby 18 _ _- _ _ in

19 agreeingto the Port'smodificationsto this_', -" _
20 B1 whereyouhavemodified,to useyourwords,the 20 A. it'scertainlydifferent.

21 phrase"_o_-_e_moperationandmaintenance,"that"h_ 2! Q. It'sa lesserstandard,isn'tit?

22 is a lesser+_ than is . 22 A. ! believeitprovidesmoreclariw......e what required under the Aucust

23 !0 certification? 23 Q. We!l,I'mcoingto stayon thisuntil! can

24 A. i don'-at-e:. 24 me: anagreementouto= you,because_ thinkit's

25 Q. Lookat "(cl,lookat i(d!. There'san 25 absoiute.
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1 eight-yeartimeframeon =hose,isn'tthere? 1 You toldme thatunderthe Septe_er21

2 A. TheseareDrovisionsthatrelateto 2 certificationthe Portof Seattlehasthe rightto stop

q activitiesthatare_{'e "_;,, _ ;'_ ' _ _,,..4 _ q. ........e_=_eoto c_.,s.._...o.. . monitorina,potentialcontaminanttransportto soiland

. activities,anothoseactivi=iesarenotexpectedto _. groundwatervia subsurface',':';''u._=_ylinesin Year8 plus

5 continueindefinitelt. _ oneadV. Do yourecallthattestimony?

6 Q. Potential...... _.... *_ '"..... =......=;,.transport_ sol/an_ 6 A. do.

, ....... aL.e. via sussurrace utilit; lines is a _. ?he _. Se=._e did not have that option

8 construction actiritv? is that }'cur testi:onv? 8 under the August iC certificate, did it?

9 A. Whatthisccndltlon-- 9 A. i'i!haveto refreshmy memoryof whatthe
_0 Q. is that <,our-= ....... _ _. ._=....._,,:. ._ August i0 certification says.

ii A. if you':_reoeatwhatvo......... _ ."" ,_ st::eme._ of _, _: A. (Witnessreviewincdocument) The September
!2 testimonyis,!'_ m= _" "=qq.... _==o to _.. you ifthat'smy 12 21stcertificationputsan eight-yearparameteron that

-. mo,,..o..,.g.

14 Q. Is it yourtestimonythatcontaminant i4 Q. That'snotan answerto my question.
15 ........_anso_.u._ soila-d,_,_._..._._=_=_via subsurface 15 A. Wouldyourepeatthequestion,please?

16 utilitylinesisa .... s_.uc..onactivity? 16 (Reporterreadbackas requested.)
!7 MR. =_v_. '_=_"tO '_=_,... Let me oD_._ the fact that 17 A. That's correct

18 you'renotreadingtheentiretyof thatprovision. 18 Q. (BYMR. STOCK) So it'sa lesserstandardin

!9 MR. _._.=mnr;"Ho.,_"_you liketo readi_," !9 the Seotemer.21 certificatethanthe Augusti0

20 Mr. Reavis? 20 certificate,isn'tthatright?

21 MR.REATIS:V=s You readstarting.... _ 21 A. Yes
22 "contaminant..... " .........:nsoo._. _" the _:.7_ ,4 _Dro_s....says, 22 Q. And that'saisotruewithrespectto l(c),
22 "_: m!antomonitor......:- " ' ................. =,._=.con_amlnant..=,s_.. 23 "theSurfaceWaterandGroundWaterMonitoringplan

24 shallbe containedas specified,notcont_inant 24 shallremainin effectas specifiedin thatplanbut in

25 transport. 25 no eventfora durationlessthaneightyears."
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l r_' _ ' ' cha_3e what we'v_ .....-_u,,ae, that _-o"'_o _ the Port has "_:

2 option,in fact,it hasthe riaht._._-v==_._.._ ,',.=_......:-.-2 Q. Whatsortcf cnanae7

• " " "_=''"_" " chan_e3 _av to sts¢ that surface water ana arouna water 5 A. _ s,_..= ..... e ma]cr _ :c the crc_ec..

............. _, _. s_._...,g over to a regional detection

: A. Yes. 5 facility for a s:crm water management at the _'-= _= a

7 didn'thavethatriantundertheAugusti0 :=..... -' ' cert .... c.e, A. T '=:_='7 Z'e ._ o.... _e aireaav discussed the re:__.:=_

9 A. Ccr.e_.. 9 Q. Right.Anc youaureeathat wou_a_=_

1O Q. And as a result of'_=......_.... _= 13 ._ .

_e_e,,me. 2! certificate _ a _=ss=- standard than -_= "" Q. Ana how a_cu: changes in the ,ow Flow

12 August !0 certificate; correct? 12 inaksis; do you agree that chances in the Low Flow
!3 u_ _'_ .... _. Ca: _ ' ' '...._:_. as_:you,I'msorry, l} inaivsiswouldalsotria_erthis_rovzszon?

_o_: ....MR STOCK:_. l_ O. ,T:.......-_=Low :lowAnalysisis chan_edto ''_.e.e"

V .... "'" ' ' ":''=" < " _ _I "' ' the16 MS..=_n_ORO: Than>:you. 16 there is a c__=,.... ms=c, _'_..low ,zo_ -'_n=nwhat
in A. v=: ..... ..,-o-: T_.. -- Analyses showed, C--' ......... =

!8 O. {BY:,_, _;_; ......... at c: _n:......... o_. 9 -_:- - -- is a =":=:c_e._ enoughchanoeto -:_":_

19 the sameDame,=_ i "_ u'd:'='_nd -- is <" a ....̂-" i9 "_'" _ ......_..= ..... =_e_apsxcaxon :o :'_ ....u_d=- this
20 _ _ _ --'_ ........nue.pre_=_onof that_o,o._.on",i,_ thattnzscurrent_. 20 A. We havereceivedthe revisedlocalo¢anon --

2i ce.__.._.._4_:-=_=canbe amendedby.a future,_um=q......mermit? 21 " havenotreviewedit :horouchiv.. nor hasour

22 A, _at is ....= ". "" " . ...... s_a::o_n_ that the impacts.. _.... C. Z: csnsuxant, but :"S my .,4=_ _ -" _ '
""'- " ' _' _=_'="-" increased.23 Q. And_"=" that, _=.,. '_: eDna:nots_:-_= ""

24 40icertificatebe lessenedbecauseit canbe modified 24 Q. if impactshaveincreased,do youagreethat

25 by a futureNPDES_=_:,__..__. .s:....-x:-..resuiresa resubmittaiof theamm!ication.,for 401

150 152

A. Thevcou!d..__=,.._" that'sno_"iikeiv.. : _eo_..,_=..on.:_---_o

2 Q. You=_._'ff_==thatthepotentialexistsfc__the 2 A. if,understandingthat'sa subjective,if,not

3 conditionsin the401certificateto bemodified:c 3 a certainty,impactshad increased,we wouldevaluate

4 resultinlesserprotectionof waterqualitybecauseit 4 whetherthe Porthadproposedadequatemitigationto

can be _:_= =u....= : offset those impacts along with this _evised low flowm...... c bv a ..... I{PDESDe_it? . . ,

6 A. i: theory, t_e conditions could be modifie_ 6 clan.
7 to a lesser standard. : Q. And reouire the Port to submit a new

8 O. i:d txat's _.__:^="=:"_:..._standards ,c.= " _;; a:clication for e;.'_certification?
9 reviewincand_s.......s !(?DESset:its:-= := "c_,_eren. 9 A. Hot necessarily.

10 than the stanoarcs for _:.... _"T and ' "" _ Q.• " ,_,_ew,.,_ aDorer:no e__ _o You're saying nc changein a Low Fiow
ii certifications? il Analysiswouldcauseyou :o requirethePortto

12 A. i can'tsoeakto theexactstandardsusedfor 12 resubmitan application?

_._ _e<ev._..g_._ ,i_ 4_'"-- ._!_ MS.MiRCH!ORO:Objection;mischaracterises

14 Q. Sure. At a minimum_you knowyoudon'tneed i4 thewitness'stestimony.

!5 reasonableassuranceto issuea 402pemk? i5 A. Itdependson theorderof magnitudeof the
'm mr

16 A. That'smy understanding. !6 changeandwLth_, or notthe Porthas sufficiently

. _ ._au.............. ._g_eaforthosechanges

18 submitan uodatedapplicationtoEcologyif the 18 Q. (BYMR. STOCK)Youreceivedthe revisedlow

!9 information...._ _ i_theJARPAis alteredhv_o_=,ne.... i9 flows_a- when?

20 subseauent,subrixals :c "_=_...federal agencies and.'cr 2,0 A. oe_.,_,_ _=- !2:h.
2! stateagencies. 2! Q. You'resureaboutthatdate?

22 Whattvmesof _'_= '_='-submittalsare._.s_ .... ".... 22 A. Prettysure.

..... --,,_ ....... was a "::'_" ._ ..... , .... a:o today; correct?
24 A. :_'_...... 24 A. _"'= " "'='"W.... o_. knowingwhat thosesubmittals:re, _,:_. _c......

25 wouldbe somethingaloncthe linesthatwouldresg±tin 25 Q. So ias:Thursday,Departmentof Ecologygot a
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1 cop}'of the lowflowrevisedplan? 1 newpublicnotice:o issuean amended4:1after:-

2 A. ifthatwas !artThursday..................=_=_i!v!don't _ {s_,,=dth=Augusti0 -er-:;:-a_:_.:.':_-_

3 ........,em=m="wi:houta calendar. < A. Wemay have-- : mat'have_.=_,s.=__4...._-x it:,irk

4 Q. We!l,todayisa Thursday,so if it wasa ' s:mecne,but i honestlydon'trecallthes:esifics-

5 weekago {'was a Thursday. = =..,_: -- _ -

6 A. ':_'-="=-"" _ You '"_=e ' an ' ,4<.=._,._.. wasDecember12th, i reme:er 6 _.... mot :nat as ODtlon nOW,_....¢0_:^

7 that. I don'trememberthedate. 7 A. Couldyoudefinewhatyou meanby-- seewhat

8 Q. "'" youcmened . to ' 4'_ =z=_e. it um review.... as an option?

9 A. i ,r _'._ a Goinoout newDUDILCnoticeon any_.a_Ke_thecoverenoughto iookat the _ Q. _ with ....

_ impacts "_ see _=- _- v::'=. "'==k the net _.... ""......................... ,,,m=_. was changes to the certification.

__. zero. Andbecause,_:"arrived!ate,.._-theday,_ saw ..' A. - don'tseeneedfornew publicnotice.

12 thattherewerenumers fcrDesMcinesCreekand5filler .[ Q. We!i,youhaven'thad enoughtime:o review

13 Creek....._. 'msorry,WalkerCreek,but = diet'-,have ._ "_=....lowflowpian=o makethatdecision,have_.....

i4 the oDDortunxv :c _ _=_ ........ ma._ that with the =4 A. No

........ s _.... vet you don'_ see a need for _'"_:p._<_ous that we had. ="- . _mxc

16 i hadbeeninformedbv the Portthat:hose 16 twice? The bottomlinei'mtryingto aet at is,
17 _' ,_ _.. ex_ectea the imoac: numberkas exDec:ed .... = :st even _:_._na':_i:_o consider whether mublic

18 to decreaseor be ....:_ impactshownfromthe_._=;<::ZEal ._ notlceis neededfor a changeto the lowflowplan,are

!9 had beenoriorlvcalculated. !9 ....._ _._,a_-'snotan _-'_- to you?

20 Q. Arechances_o_::_,ga_onplannedas a result 20 A. it'scertainlyan optionthati'mwm_imngto
21 of that? 21 consider.

22 A. i don'tknow. i haven'tlookedat it. 22 Q. Butyou knowit'llbe shotdown,don'tyou?

23 Q. Do you=u.........= that::therearechances.:c 23 A. - don'tseea needfor,-,_ess.... there'sa

24 mitigation,then"_;- '_ . substantialmajorchangei,the scopeof theprojector..... w__. re,mire reapplicaticn and 2_ ...

25 publicnotice? 25 theimpactsof an adversenaturethatwouldwarranta

154

1 A. No. ! newpublicnotice.

2 Q. So :: the Pc_t is nrooosinQ iess mitigation 2 Q. Turn to maG=6. The first full paragraph

I nowbecause_-_--- " i "No ....... =_. :o Lowflowhasgonedown,you're . there, document,reportor planrequiredby this
no_e: 4 Ordershallbe deemedapproveduntilthe Portreceives4 notgoingto go ourwithnewpublic ":_ " ..

= A. I _"" believe that would be .... =_ <_. _ wa.r:n.... written ,i;_- * -ve..=_a_Lo._of approvalfromEcology."What's

6 Q. So you'regoing:c letthePortreduce:he 6 tea:in therefor?

amount_: mitigation :*_ .... : to _"_:_-. _ _..... .. co.nc ...... notice? A. That was put in there to be very clear that
8 A. We haven'-deteminedwhatwe'regoing:c c: [ verbalapprovalof somereportor wordof mouth

9 becausewe haven't " " _ :-. The: needs .._e..ewe, review to 9 ammrovaiwasnot sufficient.Thereactuallyhad tobe

i0 happen,andwhenit'sccmeletewe willknowhewwe will 10 a letterfromEcologystatinginwritingthata plan
=_ respond:c those-ha_c=s _. -'....... n=abeena_Droved.

12 Q. _h=_=wouldDe _rea:resistanceat :'_:.... !2...... . ..... _:, Q. So is thisinreferenceto theplansand

!3 wouldn'tthere,:o go cutwithnewpublicno:ireona _3 reoorrsthatthe certificationis requiringthePortto

14 chance.to this _'=_'::_"_._=._... 14 s"'_'".D.,.:_:
!5 A. No. 15 A. That'scorrect.

16 Q. Wall, there wasresistance prior to Se:termer !6 Q. After the certification was issued?
17 21,wasn'tthere,in issuingtheamendedcertification?!7 A. That'scorrect.

18 A. T _ _,- ,e_a!] we ' 18. _o....... that everdiscussed_c:nz Q. WhydoesthePortneedto retainitsrightto

19 cut onpublicnotice. :9 approvetheseplansand reports?
20 _ =_.... "=_=Psc'=_:_n _ within Ecolocv as :c 20 " '......._........... _ A. _= Portzsn'tretaininganyrightto --

21 _ "h=_ _.._ Q. I'msorry,: misspoke.Why doesEcologywee..... mub!icnoticewas neededto amend,_=Augustl0 2! =

22 certification,wasn'tthere? 22 retainthe rightto approvetheseplans,reportstb

23 A. Not that" recall. 23 the certificationrequiresthe Portto submit?

24 Q. You don'trecallparticipatingin any 24 A. in somecaseswe saidforveryspecific

25 discussionson whetherm_cgy wouldhaveto ........ m._..ae 25 conditionsandtechnicalrequirementsinour conditions
DIANE MILLS, CCR, RMR, CRR
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I that we need to b: as:red ha,,= beenklfille: _ --'= ........ _. . a crltlCa_ :actci, isn't i:?

2 a:e_ua:ei': b: :he ?or:. A. Yes.

.......................... =._ for :_a: reasx .x are :elli:= :h_ kr:
su$=i.tec cerzificKic: ,:1tee: _="::::.....,_<:_ snowus;<erestate

m=-:,== ,._,-.::now- .... :_: ..... :'- "^ ......... : = ---" is gclng :c _e _---"

7 A, 7hat'sccrre_., - G, in: wi:hox :ha:,<'curability:: come:: a

9 Q. _- order:c havereasonableassurance_ : xnsi:sicnon reasxableass:rancewi:hresmec::c :he

........... e.= .......... water in re_ooate_ cnanne: _ust

:, Q, ....>_ vcu __..._:_"-.haye these re=cr:somiouslv isn". -_:_:...__.,is i:_
:' on _:'='s- _ cr :=_'=-_=_ 21 "_=" <: issue_ :he " A. " disamree
_? -=_':=_-:-;*'=: "" _ "*'-""= -_-: -_:=;: : criticalccmstnex

_ A, ;'go_:_"- ha:e :he rexr:s :hat we the ": ^:--:_--:'_'- _=-_=..... = - ' .. one tf........ -" - .... =.... : ..... ;I wa:er ........a .... , =no :hat :<
i_ a__.._.,..AA:';_";t_m ...... _-- r=,.,,:_A i . f:r _....,_ ,,-r_r,_u_.._ua[it'," stazdar_s_...... = ...:. we ,__..... or m,an_in the 14 the criteria -- << "_=

!6 Q, look-.4=. :he ;':=-:--_ ="==_ and Rimaria: 6 A. v_.. =_= xvinu :s cversim:iifv cr
_ !<itisa:icn ---_; ..... a: :he v=-. _.... i,= - :-.-eremchasizethe ...._......s.r.:n_e = this one "-" :-:_

.............................. o_ _rovide a =......... c_, !is. _enny, :¢ =e: "*
!9 _: lccaticn for the shade __'_ :_ the _:"_=:_ _(_.:77 _ --: facts. And as " unmerstand ....... need :o know

.... _.... e Fort is to m,ace shade _._.,,
C_.....C_S species:..u what's the im=ortance ": _ -_,4H-- "_=';^ :hose _=.r,_ .ew.. .... _ :he crier :c .::no;<_...... :r y..... s,

22 _or: ._ _rc:ide :nat mac_= :he shade czorn; 21 alxs the remlaces cnanne_, are ccinc to =.... _=.
_:='-= z= _..:.= wna:vc:r-==-_....• is;-"" -': simmle23 A, <_='=;vat: ""'='""_=" :"planting_......

24 for_: _=.-_=--= := e=_:--wasno: _rcvi:ed for "'.................. , .......... _ z_ c_es:lon.
25 -'-_" the czniferous speczes, :he _- an= "_= 2} .... :,_:: alreamv identified that shadece._:,, cf ' ' .__ .... A. ;';eli, -_ "=v_
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.... _.... " over newchannel.Whatwe1 cedar, :nat :nose small =laxs could be burned an= Z c_ot: ...._ be _zaced the
2 killed s.,"-_:..... <... _._............ someshading to _rc:ec: -_==_._ £ _*ereasi:ino for wasmore detail on the location of that
• =laxs. _ -:'-"andme:allon how i: wouldbe : " _=_" _ .... :ns.a....andhow

Q. '_ ..... _= ::_:=:-='-: of :hose coniferous x ;,:u,a be ": --: ".... m=x,=,n:aand removedso :hat our experts
-"" ..... : _ " could re<iew that and use: sceoies4,,:-.: 5 whoare_e,=e._.,_ cian

6 A. The =imitation _ian sets ox certain coals 6 ::air =w=--<<= --- _h ;* _. q_...v...... =...... e_ _now._ogeto determine
,' for rest=tin= ri:arian has/tat :_ant- ",.=.....=.;.._=_--._::,'--^ "'=-_=-_........ :nat :!an wasadeauate.

channel where :-'s relsca:ed. ?ha: includes a mix cf 8 _. Right. We're getting :dO deemin :o this.
9 both conifers:s crees and willows .................._"_ "-_=- :.':as ": _ :_<= :_ shame:to.n,- and t h....bottom line is, your

i,o ......._...._...:=.... for a health. mi:.:sf :lax soe=zes, e:,:=exs ..: .... to :.:now'_,,..=.... :me shade _lo'_., wasgoing
:: Q. But wh. is :nat ..... -:-- :c :-_ .... :- "=_-= " -- _= mlace_ in _.4o. - ' ...................... o oeczuewnetnerthese baby
12 _._:water muslim: s:anharss_ "" slants ...._,=-gsing to makeit?
',_ A. T..... _'_ "_ =='aS_:<} a health,..... =-::- 13 A. ":_"
i4 " :_crr_cor that _.._..._:--:-4==a healthy, balance cf .m:="<--.... , 14 _._ it's as simmle as _at?

16 :rovideshadin: w:hic.khelms"_'_" '. _.,._o= temmerature :" the i6 {. Ant ,you need those baby plants to grow um

_ w=_e."",_.e_-4_....= :" :_.,""=-........free};, D_<Moines Creek, :" "" :"_ bin. giants to mrotec: the water temperature in the
,. am,=..... i_ stream?18 those areas. Sowhen :ou got tat: mlants :--=--

!9 tc the ' "=" < ,'_"='-

20 coc!inc which is the :f :he :riteria for the water 21 Q. Ant 'xless you knowthat :hose baby plants
2! cuaiir: stanaar:s. 11 are going :o grow into big plants, 'youdon't }:now
22 Q, =c "_= clan: Life a/on= the streams is 22 _='_="..... w........ :nat temmerature is going to be affected --

22 crxz:a_ :: :azxa:xn: :me water cuaii:v s:K=ar: wxn 2_ we,_, you }:nowi: is .c:,_ :o affected; it's going
°' reseec: =c :emceratxe? 24 "_ rise, :., ::_ ._ ' isn't - '" -_.... isn't any ma_" life to

25 A. _-":.:=; s one cf -_:..._factors. 2_ shade"_=..._s.._m._,:_

_ M_LLS, CC_, RMR, CI_.R
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i A. if there'sno vegetationto shadethestreaK, Q. And Ecoiog}wantsthatinfc=aticnin crier

2 there'slikelytobe an increaseintemperature.The 2 tc havereasonableassurance?

absenceof oneplantsoeciesor a....._e. not thecni: A. We wantas com:ietea :ictureas we can =e:.

4 .eas_,__ why._e_o=_=,-e=_..........m'.,im..._" risein a streaK,:-'-- ' [. Ecoiocv..w=,,eo.....*_'-_,=.in:ormation"--_......-_=

one comoonentcf it. " " ' • c: thewetiands_....: n._rt.s_,' ....e.-._ankment

6 Q. Risnt'.....>_.,,_......._==_=_-_=...__=:,=="::-_'_....."-=-.. ;_ in the!.tiller,Walker..._=_._._=_MoinesCreeks:_ ordertc

7 componentto havereasonableassurancethatthe cametc reasonableassurancethatwatermuaiir,'
- " ": "_=S"'=="wa._'":sinsx : ,_,.:4-,. ' " " we_=.._=,isn't8 temmerature_ :halSaT.__ '_ standards_ .... De vlo_ates_-:hose"-_--_-

9 riseandviolatestatewaterqualitystandards,isn't 9 thatrich:?

!0 thatright? " A. That'scorrect,
ii A. Yes. " Q. AndwhendidEcoiocvreceivethe revised

!2 Q. _.... _ase _ ' ' You "=...... _ "" ">,'=_,,.:.overto . , l;<. also...............

i3 as part-= -_"-="_ _ t<KMP"_ " =o-_ shall _......n. ,_ was _u_:_.__=......

!4 ......_'_'_ -:-conditionsof all -'=-_ _...._"_= .,......e. i9, i' ::=',=De___.

IS of the : Runway =::_["=_tinthe}!if!or,Walker = . now ''_" _=downsiooe"- Tn_r: @ " -"-_ mczitsring of thewe_.=n__

!6 andDesHc:nes............C,=et.sub-basins;"isthat"_s_'= ; ....,,_=,:.the=mart-a=--_.,......_.._is :sin:.. tc be withresmectto

17 A. That'scorrect. - Hiller,WalkerandDes[,:oinesCreeksub-basinshas

18 Q. And _' _: .......": " thatthe Port.,,o........w...........D_...n. - -_--- :: thereteeninthe mast?

i9 thattheNaturalResourcesMitimationPlanDe - "'__ . _nce_s_=.,_,ng_ "_ ". .e,.se. ,9 A. My- '.... _ .. _..a_there'sbeen

hv@...._.c _ su_stantiaimonitoring,andthatinformationwas20 to provide that the Port shall monitor those . ,_i_,{ P0
21 "" _ " O" "'":_ tOcon_o,.s: .... o_..ae, us and reviewed by Eric Stockdaie.

22 A. Letme rereadtheconditionin itsentire:,. 22 Q. is therea baselinealreadyin place?

23 (Witnessreadinzdocument}. N A. There'sa substantialdatabankor a

24 The immcrtanceforthemcnitcrincis-" 24 substantialamountof datainplace=o assesscurrent

25 ensurethatthere'ssufficienthydrologyto allow 25 h':'Crclcgyon thesite.
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1 wetlandolantsandwetland _"conditionstc ........= _ . .sc,l ........... Q. Hasthe Portstartedcomplyingwiththis

2 afterconstructionof theproject. 2 mrovision?

h.c w.. @...... _= ='" ='_ of Eco!ogv want 33 Q. "' _''"_ "_:_.m.._m.... . A. It'smy understandin_thattheywerealready

. the NKZPmocxle:........ to reouire that? 4 co:no at leas: montn:y, _._ not _w:_e_ monthly
: A. : m :{=,= .. the 5 -_'_'";"_

6 consultant, <_-!_ _alter, that the ?oct dis not have 6 _. This reo:ires twice a month. Is the Port

7 sufficient slans :" _lace for _._ _"_-_:_.._._............ _.... _ that now?
8 mo,:*_'_"s [ A. : believe they are

9 Q. And youneedthatinformationtodetermine 9 Q. Haveyou seenrecentmonitoringreports

_ w_:_:_ there's sufficient n_"_"_....... .... to su¢strt the ,_'_ relatins_ to _.,'--_-_'...%g...._=_ conditionsof thewetlands

ii vegetationin-_="=-_'-_' " "" "...._.:...S,correct: __ downs.oDe?

! 9 A. T_a-'s .... :-" "" " "_.......... ... := A. No,no. _ my knowledge.

_ Q. And without that _": .... _" _:i.: _= ............ : ..... , you can't ......... Q. Are:'" those reports to be sent to you under
!4 a determinationw_='_=-,_,thereis sufficientn,'ax__s,-"' 14 the"_e_-:;:'-':=.=o..-_

_ in thewetianasto _"F"'"_ ' .._p_._ thevegetation? 15 A. We!i,itappearsthattheyare to be

i6 A. You canmakea deteminationby going....and i6 submixed=c us ona monthlybasisduringthat
...._...... @and co_Darln¢c,ertir.e -_-_'--_17 actuallylookingat -h:":-_:,' " ...........ng periodwhichwouldbe Novemer throughMay.

18 theareaof thewetlandas itwaspriorto imoact :_ Q. Haveyoureceivedanymonitoringreportunder

!9 v__s.s=-,mostimoact,andif thereis insufficient 19 thismrovisionyetas of December19?

........ tc._, "_ =-_-'=""=-"-_ will ?:3 A. i haven':receiveda monitoringreportthat's20 hNroiogy :"s "':'" _'" _ ......... _...= ....

2! shrink,So vou canactuallymeasureiton the grxn:, 21 cometo me identifiedspecificallyas a monitoring

22 but <: of ' ' " ._n_use s:ezcmetersant shallowhandduosoil 22 report,Iranythinmwasincludedinthe revised

23 .DiEsis one..._._...."'"._......"_" helms_,_.o.__":_=............oa ........_= 23 versionof the}!_,[?regardingmonitoring,I can'ts_
24 naturaiprocesses_=- areactuallyoccurrinz.... 24 because- _-'=_". _.... . _.... :v.... looked at that document.

25 there, 25 Q. Well,thesemonitoringreportswouldbe
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1 a baselineon ,=--......

: .........._ w....... youseethat? _tusof Diantspeciesprier *_estart_:

4 Andwhat_="_:._.sonthatEcoiocvwan _ can'-address i haveno knowiE :f

5 that _ngemade? : that.
6 A. !tisa :uestioncf a technical "_;- 6 Q. would?

7 i don't !re[ cananswer. < A. bivEricStockdaie. Ji=

8 Q. You ored this,didn'ty 5 Kelleywith Port,or

9 A. : d:d ixhcrthis concx:cn, s MS. [ORO:Kevx you _'_r_ me an

10 Q. _4he thisache "° ideacf the

_ A.. mexe<'e came..o.,Katie _. MR.S,O_n. though:yousa=ashe

W_e. at and 11 wants._..=.n_.. cetoutof at 4:30.

i_ Q. = -_.... ; ....... " took _= Sha_o_ an_ _ _ 3us: trvin_ to ce: =_
_ Wilson recom:endati "isec -_em to be _--_"_=_ ' _'4_c:-_o" if .................. _ ........ , we': return, because :'_ !ike
........._u: ":_" i5 nottomurdenhe

•_6 A. I_=.... _= _o_= "<_ of !6 M estionthati w_._:=.,,c the :i.STC T_e-= is no

wo._:.._,bu: understand ,.,_indicator nat finish v. i ...=_on Pame. a i5-mace.. outline

!_ status or ii_n'- D/av with _= col. '_ :_ _ " ....... prof.s .... s ._ that shot/ . _cu some indicatior hat we won'-

19 of what ! "_.e...,= So 7 would have -- say i9 finish t( f at _."_q_. So we can

20 exa changes ! might have made to is. 20 convenJ time for a!l of us to come and finish

2! ......¢o you _=,,=no idea what *'-*'_n=_s to? 2! you

22 On!y in a general sense. MS. MARC..¢ORO:_ curious about _cond
_ _:": any :_ to why that though. The ...... 'ex_e_=_monwould be --z_ O. W=l_ do you ..... sense
24 _mmor=an:_o_a_=that"_-"_=fer of ' "*- _..:.... _urnoses MR.STOCK: _=- , _a,_...... . _., you know,Joan,you

170

certain .................. _ "" "; _""

2 [ants that are _u.,. only in wetlands, and those are . STOOl: Right. .

....... . 3 day an_y, g_u guys.e_ c_,__._ soeoies, i believe. And there are and that's the best I can

4 ce: n plan:s:hatare foundonlyoutsideofw _'.t r_w_i! finda mutuallt,c_ient time.
= if are in ..... _: the',' "" die, _ m_" "_" v ' , ,

• " ' ' _ _me that would6 called land smecLes. _nc thenthere's of -:- - _' ;_ _ : r' , 4 • _m *

7 plants _:ween,andtheyhaveoarti< names, ___.
...... zs _e.,=.._ indicator star So it'sa

9 crobabilitv _:-_:"............cr "_- can crew in _a _,_-_ • tnc'_n. _

Ii So the "W_ .... status cf the

12 dominantnoninvasive shallnotd;::="

_ from pre-project - ': ' or end._ s_nc= as gut:no at the ¢f the 13 Q. What is this provision that needs to be

!4 monitoring .D='_g_---. ]eta:ire strata [trees, i4 changed in the Natural Resources Mitigation Plan?
_ shrubs an_ eme.g_.-=" assessed _=_" ' _¢ This-_ sepa..... y, ant _. A. is an indicatorstatus,one of the

16 havesemara=eco " 16 indicatorsthatwetlandbiologistsuseto determine

!7 So one lookat,sa f in the 17 hydrology.And thisis actuallyan instancewherewe

18 da-da-da,bt not _=_ed in the 18 hadmadea mistakeinthe originalcertification,and

!9 emergent, whichismoreof ]w_-_-.._T......T !9 we caughtthatmistakeandmadetheconditionmore

_ yes like=i...,;.=_:_= if _=' ".... ; stringent.

21 the of sk=k ca:ba_e and to see :ev had 21 Q. Okay, that's where I was going to go. This

22 dec or the,:' had _een re_laced by plants were 22 is a change from the August 10 certification?
.......... _o_.ec_.

24 a problem. 24 Q. The August i0 certification says what?
c: an':"monHonng 25 A. Sixteeninches.
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. . " w.,.:.ntheupper__ , _. And therewas a concernon the.... :Q :natgroundwatershallbe 4-h4 :; _ _=r.._

2 inches? " fzclcmvthatthatchannelwas-- cr csul2x _' base:

A. =:"- =- _= read-- _= ="c._-"_-_ : .....:.... _..................... ._... ::OR Ccmz.entsb',"_':'"

. cexifica:iensays,:_ ":_._: reac:he Dart:ha:is i: ' A....." P"- re:allif -- :: youmean'.,:_,....

: quotes, "O"_=" '=" "'_ with -_'_ ........ ,' _:-=-= : :::rzhwes: :"C_:':-< --
m

7 S_c_=_ -_ -:__a,,4- in years of nodal .a_,:_ .... A. -- that ccm_.en: soecxxa__v, [ thin;:

................................... ,..a co:;en:

9 certificatix:c savwithi:,_=upperi0 inches? 9 recallsoecificalb,'whomade:hatcomment,_utthatwas

i0 k. LsaL'scorrect. _ inreszsnse"_ -_ - _...=r.:_- _...... cue .......aloha-;o_=lines.

!= Q. :-_ " _ :'_:" b..... =d for..... acraaalv, :nat i: a lesser standard? _ ..... s -=.=.4 =_.

12 A. }h. 11 sav it ca the record, if the relocate@ channel _oes

,_ Q. .: -a=.=,_ __ e:.:=lai= to m=wh:, it's act. : _'" that wi_. -=_- ;" a ............

14 A. You measure in a ,._k_]=......in ,?= ground. Picture 14 suaiizv ..=_,=._s,_---4"-_.correct?

); a ,._. ....... r.easurinc town ................... _ =_: ..... _............

i6 inchesdownfromthe..........:':=_=c:......"n=none. _:na_-means s¢ reason,or:whyit ____-:ssc dry? -'___ .....h=,-=a ......an--=,way

1_ ',curwateris Sown16 inchesinthehcie. "; it'si_2 - :c statethe sb%cticn.

_ inches,it'sonly"" inches:romtheho!e :c MR.<_'"' ....._ " . _. _x. dust state your oc'eczmon. <,'ague

!9 Q. So there's more water -- 19 -- whatever you want to say.

20 A. Therehas:s me a hieherlevelof water. 28 MS.}_RCHIORO:i'msorry. Vague,crazv.

21 Q. !.romewaterthere,that'swhyyou'resaying 21 }JR.STOCK:But it'sso self-evident,Joan,!
22 _*'s ' s-_'_='d here? "- _.... knowwhy you're _: ......a. a strxter ........ .... . . .

- ' ' ..... _'" *;e-='_ .... 23 _. ..=vus SrCSK? s"'... ,.._" any _s_,._,=,=--his, ae..n:,23 A. That's what " ,.. ==_..._............ e water ........ "" '
2a _;e-e < ; .... " =_== that it' " _............... _.._ '_'O..Smea violation _= state

" -h;--_n- k : - 2: wa-=.... =':-,' stanaards for that relocated charn=! of..... rc .............25 _. So what was -at reason :or ...... __._ .......

171 176

. ._ _....... =._o. to the Sexem_er 21 ._,._.v!:_...... ,.. -
2 .....:_---_.: o A. Onlyif it wentdry throumhsomefaultin

A. :nat wasstrix! 7 to correct an error thai :_e 2 desisn of the -- =: - ::. - ' . _.e_,., no. it was a year or ten },ears
z had -_= ' :- a row where"_='= ;<asno razn =no• m=...... ' ...... ' - *the creek

: naturallydried'a_ itself.
6 _. Well,thereloca:ed_a _=: is . of_._a.._. a mart the

S S: Q. s_ as cartcfthemitigation,inorderto

_ Q. The last reference on that bauec reuaruznu - it have ..... ...m__=_ _ _ . _==<_-=;=assurance,vouwantto makesurethat
:_ "_= _'acca ...... }litigation recuires rh= )#_:?-- h= "" "°;" ";;'_=" doesn't sc dr','?=: .... :='- '" ' ' Site .........................
i2 revised to state that the "Observable surface flow must !2 A. 9_ewant :c ensure that that channel wz=:"_
13 be cresent :- ,h= "'==-=d c_a_=l at all "_== " =" =" -: as natural............................. 2 .,nc._on a creekbed to supportwhatever
ia What'sthatin referencer_m 14 wateris-_=_=

!5 A. Thatwas anothermerfomancestandardaddes 15 Q. HasMillerCreekevergonedry,as faras you
i6 to ensurethatif there-- therewouldbeobservacle !6 know?

17 =_" = .... ""..o, o. water in -_= channel at all times to verifv := A. Not :o my knowledge, i couldn't say with

i8 thatthatchannelwas :........; [ wellenouuhtc i8.... _=_.=n_ cexaintv.

19 support a stream.. 19 Q. And so an appropriate mitigation plan that
__ Q. Ri:h:. ----'-_::_- _-=:_; ri:h:] 2[ ca':_ for relocatin: a :hannel of Miller Creek wi!l

2! k. _--'- ",,:=. = "'"='" 21 srovzue _at_ that -=:_-_= channel will not go dry,

22 Q. And that'sthenewly-createdchannelfor 22 andthat'swhy you'vegotthisCondition(o)?

23 !,filler Creek? 2_ A. As lone as there's water in the creek to be

24 A. That's,_=..._newly-treatedrelocatedca.=.,=.,_...." 24 ccnveyecthrouuh.-h_.....channel,thatchannelshould

25 right. 25 allowthatwater2o go throughandnot justsinkinto
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1 thesubterraneangroundanddisappear. 1 thatan applicant:-'=- ......__....,astc irrigate,-_=-we wantt_

2 Q. Richt.Therehastobe an _ -"_ surface ..,=.....g..,o.,system_ -- on sheetan/o_se._a_.e 2 see "_'" ;"_ ='; " ..:o,.. the plan

_e .....inthe sreatedchannelatall":-=_ ........thendiscussedas wax :--,=_,=..,=_'_......" Resource

4 orderforEcology:chavereasonableassurance,isn't 4 MiticationPlansothatwe canknow-- ourwetlanc

"'" 5 =_-=--_canassesswh=_h=-"h_"proposal,_ irritatethat ri_zu: ......................
6 A. That'scorrect. 6 looksreasonableor not.

7 Q. Md theNaturalResourcesMitigationPlan 7 Q. Sure. _=_..ou_tha:informationyouacree

8 thatthe Port ''_:--^_{_which . 8 there'snowaythatEcc:omv'swetland= P "'_cans,om_._=.... Ecolomyrelied,aDento that . ' " .x,e._.

9 issuethecertificationdidn'thavethatrequirementin 9 decidewhethertheirriaaticnsystemis appropriateor

i_, _ _. ._ .._.

,. A. i don'trecallspecificallyi: x aleornot. ii A. That'scorrect.

!2 Itmust nothavehad it_n:hereif*_=" ' " '.. .....wasa i2 Q. Youcan'tdecidewithoutthat_n:ormat!oncn

i3 -_'_-_ - -_-_=__ _- :_ -_=irrieationsystemwhether irrigationsystem:__._a._onthatwas m' _r wet!ands that _.

!4 specialist to be a sart of the certification. !4 s....__e,,_ to support the mitigation plan; correct:

=_¢.......Q. Right. Ttwasn't_.theplanwhenyouissue£ _ A. _--'s:.,_correct.
16 the =_*;=:'-'_ - " " "" 'c....=:_:..o,,annthatre_u!rementisneeded*_- :_ Q. _:._the:.....=-....... g=._o_:systemforthemitigation

=_ ,,',': isn't ' _ clanisa keycomoonentforhavinmreasonableIn reasonable..s..:...., that ngnt? _ .
18 A. Its oneof thefactorsthat'sneededfor 19 assurance?

!9 reasonableassurance. !9 A. it'sonecomponentof havingreasonable

20 Q. Withoutityoudon'thavereasonable 20 assurance.

21 assurancewithrespecttotherelocatedchannelof 21 Q. Without_h_informationon theirri_ation

22 MillerCreek;isthatright? 22 plan,there'snowaythatyoucansaythatthat

23 A. That'scorrect. 23 irrigationsystemissufficientto supportthe

24 Q. _., . ._zur,tc PaGe9. Thecertificationrequiresa 24 mitigationplan,and {{youcan'tsaythatthe

25 submittalofa RevisedMitigationPlan;is thatright? 25 irrigationsystemis sufficientto supportthe

1 A. That'scorrect. 1 mit.gationplan,there'snoway youcanhavereasonable

2 Q. kndthePorthadto submitthatrevisedN_MP 2 assurance,isn'tthatright?

3 by December3!under"_:certification;_ -'¢.... co,re... 3 A. ina generalsense.

a. A. The,fdid. 4 Q. Well,andspecxx=:G'{-_ herewithrespect,to

: Q. And the,,,' have submitted that clan? 5 "_: ;r_ --_ -- .... s .... g_.c,, system?

6 A. The}'h;v= 6 A. With respect to a particular irrigation
7 Q. _nd the ....=_,_=s_ m!ansheetsaretoaddress 7 _,'_,e_ identifiedfora marticuiarsectionof a very

8 the..............e......= recuired,_:-n..a_nmen_'--- " B tothe 8 large,complexmitigationproject.

c.... _z_a._c.,, is _._.... 9 Q. Right. Ana in partzcular, this was for the

!0 A. That'scorrect, l0 _[iiierCreekRelocationandFloodplainEnhancement?

ii Q. Let'sturntoAxacb_entB. The first .. A. That'scorrect.

12 -='__.... the PlanSeton Sheet_ =_,'_-_ -h=-.._s.....o NRMP _ r_..e ...... 12 Q. Andwithoutthe '= -_-*__n_o.,.=_ononthat

i3 thePlanB .e,.s._snow,,mdesimnof '• , _,: =A ',_ !rri_ation svstem 13 _,r4 - , ._',-. . _.._g=tzc,system,youcougar_havereasonable

_a..anddiscussirrimation..mieni__Nk_[P;.i_that....,i__'_ i4 assurancethatthatirrigationsystemwasappropriate

15 A. That'swhatitsays. 15 to supportthemitigationfortheMillerCreek

16 Q. WhywasitimportanttoEcologytohavethe 16 relocationandfloodplain?

17 revisedsheetshowthedesignof theirrigations},stem i7 A. That'scorrect,

i8 andtodiscusstheirrbationplan? 18 Q. Takea lookatthe requirementthattheSheet

19 A. Firstletme sayaboutthisAxacb_entB, 19 TElbe changedtonotehowtheditcheswillbe blocked

.............. . .... s__.=.., 20 to prevent sedimentm_gra:_on. Tell mewhat that's
2: Katie""_'=" Shannona-_. _=...., of ,.. Wilson,and am not 21 about.

22 familiar'4-_the _ _'_w__.. reason eachoneof -_e_=_e,z........ 22 A. Onceagain,I wasnotresponsiblefor

23 separatereouiremexsinhere,or concerns. 23 preparingthislanguageor reviewingthesesheets,b_

24 In general,if there'ssomeindicationon a 24 TEi believestandsfortemporaryerosion,andthat

25 n!ansheetor someverbalindicationthatwe'vehad 25 wouldbe Sheet1 of thatpacketof sheets.Md there

_'_ _s, cc_,_, c_
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i was apparentlya concernthatthe sheetdid notshow _ streamdiversionstructureandflowdis:orbit:

2 adesuate!v'+,.:a_"theclanswet=._to _,=,=_',..<..._=d:-=-- 2 szruc:ure.

3 migration. = So=hosewere" zuessconditisnsanl

, m -_,_- _& that'- critical.........= ' :':'_';':..... :....:': " -';' on_. x=_,;....... = a c....... :: ...... _,,.: =_C..:O[=_ Qe_=,1 el,lac:i: h:,.,
: w__=__"_::'"szanJards,<_ :"non? 5 --=:-_==-wouldbe dive:tea--_ m_es,_: =-_- -....

6 A. Yes. 6 knowwithoutlockingat it -- wouldbe di:'ertezfrs:

..... =_m_;:_,.__u:,_._ s.a._a._............... ::,_....new cnanne..

8 A. Yes. _ Q. lotcan _,. at 1: 1: youwantb=c:,_= _:_:=

9 Q. Yo:'refamiliar;iththose? 9 thesheetshere,bu: --

_0_ A. V=s._. 1_ A. : son'.want _o.
...... _. -- _-.,- :_o But the sheetsii Q. And sount:,EcoloTf'sexpertssawnowthe _. Q. know,:"s 4:i:,,=......

w,_, w..... ,.e, brevet: 12 =_= _=_e if you _==" to ±so}.at them, and you maybe

i3 therewas no waythatEtolom,"sexpertscouldhave _: =_:=:oanswerm....=_-:--wiuhou:lookingat :hem.

i4 reasonableassurancethatthesedimentcontrol 14 _!vauestionis,you acre:thatwithou:the

......_: -=-_ _= ' -_= WAC"_"_ ,_- De misnamed? _: _=,=:= :-_ "_= stream dit'ersion structure =on-' :.ow

i6 A. Yes. " t;:r_ maybeshe _.c,,7d reread _= _ _:_-=-=: - -_=_=' no........................... o. structure,......s way :o determinefrom

_ auestion,h wasa :......es_<o< 17 a _.==_.=_.eassurancestandnoin::ha::ha-stream.

18 _Re_o.:_. read back as .. _. :.s.c. won': result in a viola:ion of state ,:_e_

!9 A. Yes, or ! agree. 19 quality standards?
20 Q. (BYMR. STOCK!_"' to_=.s lookdown the 26 A. i agreeinthe absenceof details=-'s

21 chan_esthat :_: _:_,_ 4° ......e_ underAppendixB of theclan 2! difficult as '_:*k_ orw.._ :c sake=" assessment to not

....... - l ..... elm an_ ......22 sheets, u_7_:_ Creek -=-_ - Buffer Z2 -_.... would be potential imcac: to water _ua_/tv.
23 Enhancements. 23 '_ RiGht. To .... :-more simpl}', ','ou need the
24 WAs:is -_="=":=:_""" m_=="": "_=":< el _=-=:-_of :_=streamdiversionstructureandflow

25 beingrequired,andSheetC,_ also? 2Z disoersionstructureto havereasonableassurancethat

182 184

1 A..T recallthatissue,discussingthatAss'a: _ sta:ewa:er_=.:_:'-s:andardswon'tbe violated?

•_* both with ':clear 2 A. We needthosederails.2 w__h Katieand JimKelley.itwast

3 from_He==......Dishsheetshow themo_"or _= m_-'s 3 _....:_ thatpurpose?..

4 consulmantswou!_actuallyaccessthestreamarea:s Co 4 A. Forthatpurpose.

: "_= wor!: becausealong corticns _: _{{_:_ _-" -_- : " '..... ........ _,:= ..... = Q. OkaT, turn st:e: to Page2 of Attachment B,

6 stream is abutted b,' we:lands. So wewanted:c knov;, 6 anc Let's focus on Sheet 13.
; howare _'ou@sin_:s {el hear. esuiomen: inns this area A. " "
8 "_ do "h=_"_"=a_ workthatvsuhave....._=_.. s. _ Q. Whatis therevisionneededto_Ro

Q andwe as_:ed-_=-_ thesesheetstos_ ....that 9 A. _ rememer-- L37 Okay,L3 says,"It is

!0 @etail. l0 unclearhowmuchcf thisareawillbe cleared.Provide

ii Q. Andyou ._.._;_-:=that....{_ _H=.._._h:=--=_.of that il revisedsheet'_:_,..,.co--e_-___o cross-hatchingin wetland."

!2 detailGiventk=,...........!.'::::-Creekin thisareaisabutted i2 So therem.s_,"havebeena problemwiththe

.. " " ... ........ s .=.....n_ ormarkingusedon thatplan

!4 assurance that water suaiitv standards ...._,:'- __=. z"_ ......_e=- "'--n=.showedwhat action was occurring in the
15 violated in re_ard to this _.___e,.Creek instrea: and ._: wetland area.

16 buffer ' _ _enna.:c........s. i6 Q. Letme showyouShee: L3 fromtheDecember

i7 A. i =c'/==....... _n N_<[P.Whatis theareawe'retalkingabout?

18 Q. Sheet C4, tell mew.a. the revision is abc:t A. _ can'_ say.

19 there. !9 Q. Bv lookinmatL3 you can'tsav°

-- Walterto==" "- not "_--Sheet 2_ A. NotwithoutconsuitingwithKatie _20 A. _.=., sure,..=_

21 Q. -'regotthemhereif youneedto -aLea 21 figureoutwhichareashewas concernedabout. That

' ' _ _ There' '22 ioo_. 22 was ,,e_ co_¢_ent, s some area _n there that she

2] A. The referent: is Sheet :4 refers :: Sheet TEl 21 felt was not correctly marked.
24 '_ _ ......wn._, is a Jar: o: -_: Appenaix =. And the ::::e:: 24 $. _ell, howGiG :me Port knowwhat to do "_._ WI_E

2Z thereis, "m_o-id=re:Abedsheet _ '_,__='_:is='_.... s.o_..._ 25 respectto L3 then?
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" _. _Q that's wnv _'_s__" _ _ "_ '_"A. believethatthatwasdiscussed_"a " " '

2 meetlncw_.._m ..... Wewent..... ' '

3 sheetsan_pointedoutareaswherewehadconcern,anl : A. That'swhyweout itin the451,was=: hi:re

. he acr=_d._thatit wasunclearanditwouldbe = -_"_.=.icc__._h=-',==-....:nose-e-ba_... assurances......:-_-

5 corrected. ........= v. iel!ev,and...._s_s_"',....._'s .._nw_'Mr.K==' :--_.....-_

..... =.:.=._ area, _n=usadwas closed_='"==,wna=we had_==_

,' wetlandand_ _:_ "__ versuswhatac=ua,_vappearsin theplan_==-=" ..ma.=a.DufferaroundwetlandRe,_--'- "

8 it? 5 that"_=used:^-:cnstruction:._ _vo _,ur_oses.

9 A. Kevin, son' knowwithcertaintyexact!': q _ Rowaboutthe :e__=_on.-e.... :

i0 whicharea. Thatwasa comet:..........e_ D,Ka:ie ................_: =. =s_._:'"....

!I WL_e.._"_ _: A. Thereapparentlyisa discharQe:c a wetland

!2 Q. All .....,_:s_- turnoverto Pace.__ ofA_a_hm=_".................22 -_....._.._a drainagechannel.9m_dtheiancuaae=here

13 B andiet'sta:,:"aboutAomendi}:D to theN_MPPian ....< ='=-=...s,"Addressho_'often,_=s=...__ structureswillbe

14 Sets,ReoiacementDra=naQeChannelsantRestorationsf _4 -^._._.4

15 %-_<=_=......qv:......"mc_c-=d"="_..a.,_s.-_ Whatistherevision : =ronzem"isidentified,Provideinforms=ioninnoteon

16 thatisnecessaryto SheetC3? i£ revisedsheet."

17 A. i believe_=" -h=_==- _ - l- ..._. .n=.e, makesure-3....._>................ ._ no_clearly -_=coal-'^_ again,is _'4_:_"

!8 indicatehowwater,,,:_be .h=,=:_o.._ Wetlands: = :'":":"_"......%_eo to _: .= ..=.... =_.,=__o :nose we:lands and that those channels
.._ ..4 . _, monitored19 and9 afterconstruotzonwascompleted. 19 are --andan}'structuresarea/_o_a_e, b

20 Q. Andyouagreethatwithoutthatinfo_ation 2: an_maintained.

2! clarifyinghowWetlands_"and9 wouldbe 2! Q. _ndthat'sinreferenceto thewetlands

22 hydrologically_'moc--=_ :'=- ' th=r='s 22 CeDic=edon SheetC8?.... .._. a__. construction, ..... ZO

23 wavthatyoucouldhavereasonableassurancethatstate 2} A. W.... wouLcoe±:evethatisthe case.

24 waterQualitystandards"_'_ _' "; _" ";_b= th_ -- _w....notbeviolatedwith := m,c..,l:wo.._. . . ..... a=_a_=in theupperriQht-hand

25 respecttow=.l-,s._..a.._iianaWetland9? 25 .....-e_=_.....-_=_..shows:n_s,.owdismersaitrench.Thisis

1 A. Yes. i moreofa genericdetail.

2 Q. What'stherevisionneededon SheetC7? is 2 Q. Richt.And_h_issuewas,howwas that

3 itthesametypeof issue? 3 dischargestructuregoing:o controltheflowto the
4 A. It'sthesameissueofwhetheror not--if 4 wetland;correct?

: the temporary _ i_- - '. e,os__,__n3sedimentation ..... ": x : _;; how t _ structure would be monitored

6 channel is re_oved after the whole pr<ect is co:clare. 6 and howmodifications would be made if a problem is

7 Itapparentlyc"" .... -"drains:o_-,:_.4 44a,% -_= :_='-::_
o _. _......e ._...................."_ _ -_=first "Ciarih:. .. _.... = .... e_e....s to .,_ sentence, .
9 that =_'_w_ .... 9 tow the drainage channel discharge structure controls

!0 Q. Right. What's ' to ....... _ " to "_"--_ ". co_ha s._.. Wetland44a :_ Low the ,._:=....

ii i_ that "'_ channel is .... 4 - . Port_. .e.,.o_e_a:terconstruction; You're* :': "_s.... _e:._nQ:no you needmore
12 that's_h.issue? !2 :-: -.-4 see....or,.=,.onto nowthisdrainagechanneldischarge

13 A. That'scorrect. 13 structureis goingto controltheflowto thewetland;

14 Q, Andu":=_S:-': "' "......... o_ knowstheanswerto that i4 correct?

15 question,Ecologycan'tnavereasonableassurancethat 15 A. i believethatwasKatieWalter'sconcern,

16 statewaterqualitystandardswon'tbe violatedwith i6 Shedidn'tunderstandezactlywhatthisdrawingmeant

W...a.__. =._....m_=e..c,cf 7 hereannwantedmorenora.±.17 respect to ,=-_ _x ,,= -:.=_.._; -_ , • • :,

18 construction;c_..=_.° ._ Q. Richt..Withoutthatdetail,youandshe
19 A. _ha"' " ,9 '"_o_=_. . S --r_=-" would_:•'= ' '.=}..=o a_s:nat couldn...... :c a determinationofhowthatwetland

20 almos=a_t....c= ,_=_........._:--_.thatare......._ =_:_ac_endi:.:.. 2: was_n_:._ to D=_s_o......=_ hydrologically?

21 w=_e_,d_sc,,_s=_... _ w:._....-h=.:..._.-,m_"andtheydidmroviceus 21 A. : agree.
22 withverbal=.sw..= howthese_= ,="" '_"" as tO "' _= ...su_s ,e.. 22 Q. Andyouneededthatinformationto have

23 " ; =' or ' ..-...=x cr " their 23 ,'- ,-=.eso.v.a wouldme .:= ..... what dan was. reasonableassu,a.,.,thatthewetlandwouldbe

24 Andthe,:,agreedthattherewereinstanceswheretheir 24 .... = " :....._,s,ppo._cny_ro.___=_=yandthatstatewaterquality
25 _'" notp.=.sheetswere smezificenough,butthe'.did-- 25 standardswouldn'tDe violated;correct?
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APPEARA 1
2 2 10:00 A.M.

3 FOR PLAINTIFF(S): 3
4 J L. STOCK 4
5 at Law 5 ANN E.
6 Helsell 6 sworn as a , the
7 1325 Suite 1500 7 follows:
8 Seattle, 98101 8
9 EXAMINATION

10 FOR THE

11 11 Q. Good morning, Ms. Kenny.
12 Attorney at Law 12 A. Good morning.
13 Assistant Attorney 13 Q. You understand that this is a continuation of
14 2425 Bristol Ioor 14 the deposition started on December 20th?
15 P.O. Box 4011 15 A. I do.

16 O1' 16 Q. And you also understand that you continue to
17 17 be underoath?
18 FORTHE EATTLE: 18 h. Ido.

19 REAVIS 19 Q. Tell me what you have done with respect to
20 'at Law 20 the Port's Third Runway Project since your last
21 Brown 21 deposition.
22 Second Avenue, Suite 2200 22 MS. MARCHIORO: Objection, vague.
23 Washington 98101 23 MR. STOCK: How is it vague?
24 24 MS. MARCHIORO: What you have done, I guess
25 25 can you be a little more specific?

FEB 2 7

Page194 Page196

1 I N D 1 MR. STOCK: I can't be.

2 2 Q. (BY MR. STOCK) Go ahead and answer the
3 T. PAGE 3 question.
4 195 4 A. Well, there are maybe several areas that I
5 5 can break it down to. There are administrative

6 6 functions that I continue to perform on the project,
7 EXHIBITS PAGE 7 such as public records management, responding to public
8 444 E-mail from Ann to 8 disclosure requests. I have been involved in assisting
9 Elizabeth 9 Ray Hellwig in preparing the interiocal agreement that

10 445 Certification 244 10 we've signed with the Port.
11 446 E-mail dated rto 11 There have been technical issues that I have

12 various recipients with Draft 12 been tracking that are related to the Port's compliance
13 401 WQC attached 274 13 with various conditions of the 401 that we issued and
14 447 E-mail from Ann 9-7-01 to 14 then reissued on September 21st, so various documents
15 various recipients 15 have come in in compliance with conditions of the 401
16 and SPLP work 284 16 and I have been responsible for parcelling out those
17 448 E-mail from 17 documents to the appropriate technical staff for
18 dated 18 review.

19 449 E-mail Abbasi 19 Q. Have you done anything else with respect to
20 dated 11 301 20 the Port's Third Runway Project since your last
21 450 Ann Kenny to Jeannie ays 21 deposition?
22 with attached request for 22 A. I have attended one or two, three meetings
23 304 23 with Port staff on various technical issues.
24 re Water 24 Q. Anything else?
25 ' Certification 25 A. Not that I can think of at the moment, but I

AR 001740
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1 may as we go along here. 1 A. We went to the southwest -- well, just an
2 Q. Have you had a site visit since our last 2 area southwest of the terminal where they are doing
3 deposition? 3 some construction and looked at piles of dirt and their
4 A. I don't think so. I have been out to the 4 constructionmanagement practices for how they manage
5 Port's West Side office for a meeting, but I'm not 5 soils that they are excavating on site.
6 sure. There was a site visit that I did with Ed Abbasi 6 Q. Was this part of the South Terminal Expansion
7 and Rod Thompson, but that may have been in December, I 7 Project?
8 just can't recall right now. 8 A. 1 believe so, I'm not sure.
9 Q. YourDecember depositionwas takenon 9 Q. And you were examining piles of excavated

10 December 20, and I believe thatyoursite visit with 10 soil?
11 Mr. Abbasi andMr. Thompson occurredon December 24. 11 A. Correct.
12 Does thatrefreshyourrecollection? 12 Q. And what was the reason you were examining
13 A. No. 13 these piles of excavated soil in the area of the South
14 Q. It wasn't the day before Christmas? 14 Terminal Expansion Project?
15 A. 1 don't remember the day before Christmas. 15 A. Well, it was a visual examination only from
16 Q. What was the purpose of the site visit that 16 the van, and just looking at their best management
17 you had with Mr. Abbasi? 17 practices for how they had the soil stockpiled on site.
18 A. And Mr. Thompson? 18 Q. Was that stockpiled soil going to be moved
19 Q. Yes. 19 over to the embankment for the Third Runway Project?
20 A. The purpose of that visit was to discuss the 20 A. I don't believe so. I'm not sure that they
21 fill criteria and familiarize Mr. Abbasi and 21 had made that determination, but I can't say what their
22 Mr. Thompson with the airport site and the areas where 22 plan was for it.
23 the fill would be placed, assuming that the Port 23 Q. Was there any discussion in thatregard?
24 received their 404 and all the legal issues are 24 A. No.
25 resolved. 25 Q. What observations did you make of these

Page198 Page200

1 Q. Which Mr. Thompson are you referring to? 1 stockpiled soils in the area of the South Terminal
2 A. Rod. 2 Expansion Project?
3 Q. And why is Rod Thompson involved at this 3 A. Well, they were there on the ground, the
4 point? 4 construction area was contained by construction or
5 A. Rod is a hydrogeologist with Ecology, and he 5 chain-link fencing, and that's about all I recall right
6 is reviewing the Port's embankment seepage monitoring 6 now.
7 plan that looks at surface water and groundwater. 7 Q. Did you observe any best management practices
8 Q. Is this seepage and monitoring plan that 8 with respect to these piles of excavated soil?
9 Mr. Thompson is reviewing the plan that the Port was 9 A. I don't recall.

10 required to submit underthe September 21 401 10 Q. You don'trecall anybest management
11 Certification? 11 practices thatwere in use with respect to these
12 A. It's the plan that they were required to 12 excavated piles of soil?
13 submit in Section E under the fill criteria in the 13 A. I don't recall any specific BMPs, but I don't
14 September 21st 401. 14 recall anything coming to mind in my recollection now
15 Q. Was anyone else on this site visit with 15 that struck me as being out of order or inappropriate.
16 Mr. Abbasi, Mr. Thompson and yourself?. 16 Q. Why were you inspecting the Tyee Golf Course
17 A. There was - I believe it was Paul Agid, with 17 area on the site visit?
18 the Port, Beth Clark, and Robin Kordik. 18 A. Oh, simply to familiarize both Mr. Thompson
19 Q. Where did you go and what did you see? 19 and Mr. Abbasi with the layout of the site and to look
20 A. We did a general drive-through of the Port's 20 at the area where the SASA, S-A-S-A, facility would be
21 facility focusing primarily on the west side where the 21 constructed to familiarize them with the location of
22 embankment would be placed, and then we went down to 22 Tyee Pond and Northwest Pond, the east and west branch
23 the golf course, Tyee Golf Course, and looked around 23 of Des Moines Creek.
24 down there. 24 Q. Why did you consider it important to show

25 Q. Anywhere else? 25 Mr. Abbasi and Mr. Thompson Tyee Pond?
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1 A. They have seen various site drawings of the 1 A. No.
2 facility. I'm not sure how -- I know Mr. Thompson 2 Q. Is this matrix for the entire -- what is this
3 probably had never been out on the site prior to that 3 matrixregarding?
4 visit, and Mr. Abbasi may have been out there, but Tyee 4 A. The matrix takes the terms of the 401
5 Pond is a landmark on the ground that's referred to 5 Certification and we go through- it goes through
6 relative to - and also there is a weir at the base of 6 section by section and identifies the deliverables or
7 the pond, you know, a meter that allows the water 7 the items that are due to Ecology, they have identified
8 through that pond, that controls -- there is a control 8 the staff people working on them, the due dates, when
9 structure at that pond that they can shut off if there 9 it was delivered, and I think there is a comment

10 is a spill upstream and then it's piped into Des Moines 10 section, something like that.
11 Creek. 11 Q. Is there any other information on the matrix
12 Q. What is Mr. Abbasi's involvement? 12 other than what you've just described?
13 A. He is an engineer with the Department of 13 A. I can't recall.
14 Ecology, and he is now the permit manager for the 14 Q. Have you had any other meetings with Port
15 Port's NPDES industrial stormwater permit. 15 staff other than the two you've just now told me about
16 Q. What were the meetings about that you 16 since your last deposition?
17 attended with the Port since your last deposition? 17 A. I have met with the Port staff twice

18 A. There was one meeting to discuss the terms of 18 concerning the revised Low Flow Analysis and Plan.
19 the interlocal agreement with the Port to discuss basic 19 Q. When were those meetings?
20 accounting - the accounting practices that we would 20 A. One meeting was yesterday, the 19th, and then
21 use and the codes that we would use to charge work to. 21 the first meeting was a week ago last Tuesday, so I
22 Q. Any other discussion at that meeting? 22 guess that would have been the 12th of February.
23 A. No, it was pretty much limited to simply the 23 Q. What was the purpose of these -- well, let's
24 interloeal agreement. 24 take them one at a time. What was the purpose of the
25 Q. Who was at that meeting? 25 meeting on February 12th?
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1 A. Elizabeth Leavitt, Robin Kordik, and a woman 1 A. The purpose of that meeting was to provide
2 from their accounting department, and I don't recall 2 Keith Smith at the Port with some preliminary findings
3 her name. 3 that Kelly Whiting has drawn regarding the plan.
4 Q. Did you have any other meetings with Port of 4 Q. Who was at the meeting?
5 Seattle staffsince your last deposition? 5 A. It was myself, Kelly Whiting and Keith Smith.
6 A. I have met twice with Robin Kordik in her 6 Q. Did Mr. Whiting provide a memo to you and
7 role as kind of the project manager for implementation 7 Keith Smith at this meeting regarding his preliminary
8 of the 401 Certification to discuss and review a draft 8 findings with respect to the revised Low Flow Plan.
9 matrix that the Port is developing with time lines for 9 (Discussion offthe record.)

10 tracking the project. 10 A. He provided a working draft for discussion
11 Q. Have you seen a draft of that matrix? 11 purposes only at the meeting.
12 A. Ihave. 12 Q. (BYMR. STOCK) And did you retain a copy of
13 Q. Have you produced that in response to one of 13 that memo?
14 ACC's Public Disclosure Act requests? 14 A. No. We returned the memo.
15 A. I have not, because they have not provided it 15 Q. To Mr. Whiting?
16 to me. It was simply shown to me at a meeting and then 16 A. To Mr. Whiting.
17 discussed and then taken back, so I have not 17 Q. He showed this memo to Keith Smith; is that
18 received -- 18 right?
19 Q. You don't have a copy in your possession? 19 A. He did.

20 A. -- a hard copy that I could give to you or 20 Q. What were Mr. Whiting's preliminary findings
21 even an electronic copy, no. 21 that were discussed at this meeting on February 12th?
22 Q. Who was at this meeting where the matrix with 22 A. There were a number of items that were
23 the time line on the project was discussed? 23 discussed of a fairly technical nature_ and I could
24 A. Robin Kordik and myself. 24 lump them into one area would be concerns regarding
25 Q. Anyone else? 25 changes or adjustments to the 1994 preproject model

AR 001742 ....
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1 that the Port had made. There were changes in land use 1 bottom layer of water coming out was much more rolling
2 assumptions; there were some discrepancies, minor 2 or level. So we discussed that as an area, that it
3 discrepancies, in the acreages between the 1994 model 3 just didn't seem to make intuitive sense.
4 that Kelly had previously reviewed and the model that 4 Q. Any other hydrographs that appeared erroneous
5 appeared in the December 2001 revised version; there 5 to Mr. Whiting and that were discussed at that meeting?
6 were general concerns about the design of some of the 6 A. Not that I recall.
7 proposed facilities and how the design might lead to 7 Q. You said that Mr. Whiting expressed a concern
8 some potential problems with water quality; there were 8 about the design of proposed facilities and how the
9 concerns that there were mistakes made in the Miller 9 designs might lead to problems with water quality.

10 Creek modeling in terms of the portions of groundwater 10 What proposed facilities were discussed at this meeting
I 1 from Perland 80, something like that, P-E-R-L-A-N-D 80. 11 in terms of problems with the design?
12 That's an HSPF category for tracking water. 12 A. Well, those would be the facilities that are
13 Want me to keep going? 13 proposed in the low flow report and the facilities
14 Q. I do. 14 specifically identified to provide reserve low flow
15 A. There were concerns in Walker Creek with the 15 storage which they intend to place at the bottom of
16 amount of time being proposed to fill the low flow 16 planned stormwater facilities or in tandem to planned
17 vault. 17 stormwater facilities.

18 Q. Any particular low flow vault or all of them? 18 Q. And what was Mr. Whiting's concerns in that
19 A. The vault that would be used to offset 19 regard?
20 impacts in Walker Creek. There is only one vault 20 A. One concern was that the design of the inflow
21 there, I believe. 21 pipes to the low flow facility and the pipes for the
22 Q. What other concerns did Mr. Whiting express 22 stormwater detention facility might result in -- I'll
23 to Mr. Smith at this meeting regarding the revised Low 23 have to back up a little to try to explain bow these
24 Flow Plan? 24 things work given that I'm not a structural engineer.
25 A. We looked at some charts and some hydrographs 25 The way I understand they are designed to work is that
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1 that looked like they were erroneous, there were errors 1 water will come in during normal rain flow events, it
2 in them that didn't seem to make sense, so we 2 will go into the low flow portion of the vault, which
3 discussed -- well, Kelly and Keith discussed what might 3 is - has now been redesigned in response to our
4 have led to the results in the hydrograph that didn't 4 comments and concerns conditions in the September 21st
5 appear to make sense to Kelly's trained eye. 5 401 to provide, it's kind of a baffled system where the
6 Q. Are you saying there were inconsistencies 6 water goes in and then it courses back and forth, it's
7 between the charts and the hydrographs? 7 kind of a baffling system that allows for settling of
8 A. What I'm trying to say is that there were 8 sediments and then the water moves into the detention
9 some hydrographs that didn't make sense. 9 part of the facility for stormwater and so there is

10 Q. Do you recall which hydrographs didn't make l0 always water moving in and out.
11 sense? 11 But in a storm event there may be water
12 A. I recall specifically one hydrograph that 12 that - okay, yeah, would flush - would move that
13 shows there was work done by Pony Ellingson that shows 13 water through the low flow vault more rapidly, and then
14 the water coming through the embankment, and it was for 14 that outflow for the detention vault discharges
15 the slice model -- slice area 1, which is the thickest 15 directly to stream. The plan to release water for the
16 portion of the embankment at the pinch point of Miller 16 low flow, there is a separate outfali for that. So
17 Creek, and it appeared to be very flashy. 17 there is two ontfalis, one for the detention and one
18 So what that means is that - the hydrograph 18 for the low flow. And it's the low flow outfall where
19 shows precipitation raining on the embankment and then 19 they would be doing their proposed monitoring for
20 water coming -- predicted to come out of the base of 20 dissolved oxygen, sediments, whatever the criteria that
21 the embankment. And there seemed to be-- you know, 21 they propose to monitor to ensure -- temperature is one
22 rain is very spiky, you know, it rains and then there 22 - for water quality compliance.
23 is no rain, and so the corresponding hydrograph for 23 So during storm events there might be the
24 water coming out the bottom was equally flashy, where 24 potential that that water could flush through, the
25 in other areas of the embankment the curve for the 25 stormwater would flush through and go through the
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1 stormwater outfall, thereby releasing water that had 1
2 been stored for some length of time in the low flow 2 lieve, so using GIS data and other mapping
3 facility that might have a problem. No to say that it 3 nologies they are verifying the acreages of the
4 will, but that it might because it might have been 4 s.
5 sitting there longer. So that was one thing that we 5 Ray Hellwig at this meeting?
6 discussed in terms of the design. 6 A. e was at the meeting simply to obse
7 The other area of concern was that by virtue 7 listen of the technical discussions
8 of sitting in this vault for the low flow portion of 8 occurring.
9 the vault in this baffled system which has a lot of 9 Q.

10 area of exposed concrete, that that might, although not 10 A. wanted to, I beli
11 necessarily, raise the pH of the water in that portion 11 Q. Well, did
12 of the vault. So we have discussed various ways that 12 A. meeting and just
13 pH could be prevented, either lining or painting the 13 expressed his a willingness
14 vault or various treatment options for treating pH as 14 to come together.
15 it comes out of the vault, either through adding acid 15 Q. Did he say anythi meeting?
16 in some kind of a treatment facility, or I guess there 16 A. No.
17 is another process called CO2 sparging that will adjust 17 Q. How long di
18 the pH. 18 A. Oh hour, hour 15 minutes,
19 Q. Any other design aspects that were discussed 19 something.
20 at this February 12 meeting where Mr. Whiting expressed 20 Q. How did the meeting last?
21 a concern? 21 A. at around 9:00 and
22 A. I don't believe so. 22

23 Q. Were any conclusions reached at this February 23 purpose of this meeting on
24 12th meeting? 19th?
25 A. No. the
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upshot of the February
and hear his concerns directly

A. The February 12th meeting lead to the tediated through Keith Smith's interpretation of
we had yesterday with the Port. 4 were, and for there to be a

5 Who was at this February 19 meetin 5 "the technical issues and the opportu
6 A. Paul Fendt, Joe Bz Pony 6 for the Port with additional
7 Kristanovich, Nick ,_ Kelly 7 that been
8 myself, and was there 8 readily necessarily understa_ from
9 for a and John there for a 9 what was us in the written

10 portion of it. 10 Q. Was there an_ prepared?
11 Q. Geez, 11 A. Yes, there was
12 A. It was all of experts from the 12 Q. Who prepared
13 Port that were involved ] he low flow. 13 A. Keith Smith did.

14 Q. There are a coup that I haven't 14 Q. And you were given
15 heard of before. The Felix -- 15 A. Right.
16 A. Kristanovicl think st be Russian. 16 Q. And you have a
17 Q. Who is istanovich? 17 A. Right, yes.
18 A. He is a with Foster ler, an 18 Q. Was prepared for in
19 engineering :firm, and doing the 19 termsof or memos
20 HSPF work for Des Moinel 20 A. Paul )rovided us
21 Q. Nick-- 21 showed in the l
22 A. 22 between the 1994 predeveloped
23 .- Stackelberg? 23 and conditions that we

He is employed by Parametrix, and he has and then there was a chart that accomp
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the chart? 1 this factor of 24 in the way that the precipitation was
was a table summarizing acreage ch-" 2 handed off between the Slice and Hydrus models to the

3 believe, t look at it, actually. 3 HSPF model.
4 Q. Did copy? 4 At that meeting we had discussed a few
5 A. Yes. 5 changes in Des Moines Creek to some of the groundwater
6 Q. What other was prepared? 6 and surface water basins to correct errors at that time
7 A. That was it. 7 that misrouted water to various -- there was some
8 Q. prepare a from the 8 misrouting, we discussed that. What we received in
9 meeting? 9 December was a model that made a lot more changes, and

10 A. working from his 10 we were able, through discussing this issue yesterday
11 with Nick Stackelberg and Paul Fendt, to understand the

Did he hand out ' memo or notes? 12 basis for those changes, and they provided us with the
13 map that shows on the ground where the surface water

14 Q. What was discussed at the February 19 14 and groundwater changes were occurring and were able
15 meeting? 15 to, I believe, satisfy Kelly as to the basis for those
16 A. The items of discussion were the items that 16 changes.

17 we had outlined on February 12th, so they included for 17 What he requested and Ecology concurred with
18 all three basins, that being Miller, Walker and Des 18 was that the Port provide a validation report of the
19 Moines Creek, reviewing the land cover issues, 19 modeling that is some tool to verify that the -- it
20 addressing calibration issues, talking about some of 20 would be a tool to verify the assumptions of the
21 the areas where there might have been errors introduced 21 modeling.
22 into the modeling and how that was resolved or would be 22 Q. So this validation report has become a
23 resolved. We talked about the design issues relevant 23 deliverable?
24 to water quality. 24 A. Yes.
25 Q. What was discussed with respect to the errors

Page214 Page216

1 introduced into the modeling? 1 A. didn't establish an at
2 A. Port staff and their consultants agreed with, 2 that for submittal. The
3 oh, a good portion of the comments that Kelly had 3 the_ in working on it We are --
4 raised and had gone in and looked at them and agreed 4 Kelly meeting several of his
5 that there were errors and they have already taken 5 questions regal ng the and the changes
6 steps to correct those errors. So it was explained how 6 that-- the thin aestions about were
7 that occurred, and the steps that they were taking to 7 able to be him to put his
8 correct those errors was also discussed and explained. 8 final conclusions lg.
9 Q. What errors did Mr. Whiting identify in the 9 Q. Is there a date he is to put his

10 modeling? 10 final conclusions in
11 A. Well, specifically to Miller Creek there was 11 A. I had hoped to establish that
12 a problem with double counting of precipitation. That 12 yesterday, but wh nto the meeting in the
13 might have been related to the Perland 80 problem, but 13 morning he adv ry close personal friend
14 I am not a modeler and I don't understand that fully. 14 of his had beef over the :kend and that this
15 Q. You too, huh. 15 week he wou preparations, so I
16 A. It's quite a science. 16 am not going to be to get that
17 Q. What other errors did Mr. Whiting express a 17
18 concern about with respect to the modeling? 18 Q. long do you anticipate Mr. ring will
19 A. I wouldn't classify this particular issue as 19 take to, final conclusions and :them in
20 an error, but we discussed the modeling in Miller Creek 20 writin
21 and the fact that they had - the Port had made changes 21 don't know. I had the feeling
22 that went beyond the changes that Ecology had expected only thing that was on his mind was
23 in the meeting that we held with the Port on October _nalloss of his, and I will try calling him
24 30th of 2001, which is the meeting where the Port hursday or Friday to discuss that with him.
25 identified an error in accounting for precipitation, 19
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going through that very
A. I'm not sure if this is - well, it's nickly, so that explains why those hydrograph_

related to calibration. We discussed in ing a corresponding flashiness to the
basin where the point of com 4 and that satisfied Kelly

5 be. 5 that that he had.

6 Q. what was discussed in that re 6 I Kelly said the
7 A. moving the 7 calil Des Moines and W was that the
8 to a lower Lnthe basin 8 calibration h _le. calibration for Des
9 appropriately drainage are had not been 9 Joe Brascher, and

10 represented. , this point 10 although ¢good match, end of
11 of compliance would ance in meeting the 11 quote-
12 concerns raised by about the point 12 Q. Who said that?
13 of compliance in the 13 A. According
14 Q. Where is the iance going to be 14 Q. Kelly said
15 moved to? 15 A. Kelly sa and iraseher echoed that
16 A. I'mnot sure. Ib_ tis 16 --thedisq be duetothe

17 somewhere 0f509. The 17 gauging by King
18 the g at and I have that 18 accuratel 3 flow changes.
19 information us from the Port. 19 That system is in place to mea_ in
20 Q. 20 peak not low flow, and so some
21 A. we agree to a time line for submi 21 actual gauge data, according
22 that don't make any sense. They have got

Well, what was said at the meeting in that in his opinion, in, you know, the gauge
tnctioning or it simply wasn't able to do what

Page218 Page220

hen that letter is going to come, and that it will ipper gauges and the kind of data that they were
it's our expectation that the Port intends out of the lower gauges at the mouth, and

4 )und their comments or their res Idhave to ask him about what all that

5 a very short order of time, agree that that would
6 ) the comments. They are 6 there would be not a
7 underway. 7 the predicted model
8 They begun the modeling 8 for t purposes, but both
9 work in res that we have 9 Brascher the opinion that basic calibration

10 discussed, so the they have 10 for all three " very solid.
11 already rerun from the x from Miller Creek 11 Q. What was 19thmeeting
12 correcting the changes _cerns that Kelly had 12 with respect to
13 addressed. And their _run, which we have 13 A. That was discuss all three basins using
14 not verified is that 14 numbers that Kelly ha from the revised December
15 they are still 15 2001 low flow re that to numbers that
16 embankment wil any im low flow. 16 Paul Fendt had gc usin map that I've
17 Q. In 17 discussed, and those numbers.
18 A. In Mi Creek. 18 And after we gh that ] Kelly seemed to
19 With ard to these hydrographs 19 be satisfied those numbers in _mberplan
20 the Slice the thickest portion 20 seemed I believe.
21 Pony was able to explain why 21 Q. believe what, that Mr. Whiting
22 on the way that he had done his 22 A ht, I believe he was satisfied.

cells for this portion of the area that he was 23 get a chance to talk with him after the ing.
closest 24 have to ask him that. But he seemed to -

wall are very porous, 25 any more q
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1 1 have reasonable assurance?
2 than the agenda and the map 2 A. I would say not, because what we approved in
3 that Ldtprovided, was there any other 3 August and September we are still looking at impacts
4 1reviewed at this meeting on t 4 that are within that range of total impact, and we are
5 19th? 5 merely working now and fine-tuning some very fine
6 A. Well, both Kelly and 6 technical details, but the overall modeling work that
7 Mr. Fendt and other technical )le was the 7 the Port has done continues to be consistent and is
8 December 2001 rt and the that went with 8 supporting that earlier work.
9 that. _ N .qn let'_.qeeill ,T,A,_,-ot_ _'ZZ:;..3.... _ly.

10 Q. Anyother ? 10 "_saying, Ms. Kenny, that-- well, first of all, /
11 A. No. 11 you m"_q_ recommendation of reasonable assuranc_
12 Q. Was any other provided at this 12 A. Th_correct.
13 February 19 meeting agenda and the map 13 Q. -- on A'_st 10, 2001, correct?
14 and the chart that 14 A. (Witness ]_s head.)
15 A. No. 15 Q. Is that correc_
16 Q. Why was Abbasi 16 A. That's correct. _
17 A. Mr. Ab because I had 17 Q_ a 2_]_rtification was
18 requested hir as the )r the NPDES 18 issued? _ /'_
19 stormwater rmit. He was very in 19 A. That's correct./"
20 knowing - can't say what he was in 20 Q__ffng the Port that'_ft Port has
21 I can't read his mind, but ill be 21 to _ for the revise'_w Flow
22 le for the revised NPDES 22 Pla_ the Department of ELegy in
23 nmer that I believe does 23 Decem_f 2001; is that correct?
24 facilities for the third 24
2.' at would _industrial 25 .
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:al support to me when we discussed some of 2 ea_;th_t._ " /
3 desi sues regarding those stormwater 3 "_Th_at Kelly used, and I bel_ r
4 is an engineer. 4 I k_ rm not an en_r. That's
5 Q. any discussion at yesterday's 5_ be working,_"with Kelly
6 meetin the March hearing 6 _all_him again a_l_t, okay, what
7 A. Not Larly, no. 7 e_'s rej_, because that's my
8 Q. In 8 job is to put the parame_l_on what we're requiring
9 A. Well, leral. 9 from the Port. _"
10 Q. In what way? 10 Q_t want yo_timony to be
11 A. I think just their wish 11 clear. _" _
12 that we could have work from the Port 12 Yo_estimony is thatyou do not n'L_dhis
13 completed before the heal 13 _ December 2001 revis_ow
14 Q. Why? 14 Flg_lan in order to have reasonable assurance
15 A. So that we need to. 15

16 Q. Why do you t is _be a need 1._ ......
17 to reference it at hearing? 17 Q. So you do need this validation report to have
18 A. Well, I a legal issue it's a 18 reasonable assurance; is that your testimony?
19 speculative is My personal belief is ve t9 A. We need the validation report to give us a
20 issued a with conditions and the 20 final level of comfort over and above the level of
21 corn with those conditions. They are 21 comfort that we've already reached that the modeling

uired by that 401 and Ecology is 22 approach and the impact numbers that the Port provided
those repo 23 us in August as supplemented by -- as required by the

24 Q. Does is 24 401 Certification with the additional information that
25 now to provide, is that report necessary for Ecology to 25 we requested --

.......... ........................ AR 001747
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1 THE WITNESS: Would you read that back? This 1 technical - I'm sorry, the design details for the low
2 is getting too complex here. 2 flow facilities. The information that Kelly gives to
3 Q. (BY MR. STOCK) Why are you avoiding the term 3 us is coming in the form of recommendations, and those
4 reasonable assurance in your answer? 4 recommendations will be utilized by Mr. Abbasi and
5 A. I'm not avoiding the term. It's simply a 5 Mr. Garland to make recommendations to me that I will
6 term that I believe that your clients have a different 6 incorporate in a final letter to the Port.
7 opinion as to the meaning of reasonable assurance. 7 Q. And just so I've got this, you're going to
8 Reasonable assurance is not absolute certainty. 8 take what Mr. Whiting recommends to you and what
9 Reasonable assurance stems from our understanding of a 9 Mr. Abbasi recommends to you and what Mr. Garland

10 project and the impacts of the project based on 10 recommends to you, combine it all in one letter and
11 scientific analysis that the project is not likely to 11 send that letter to the Port saying that these are the
12 adversely impact water quality. 12 revisions that you need to make to the December 2001
13 Now, there are - so that is a big picture, 13 Low Flow Plan; is that correct?
14 but there may be areas of some uncertainty or some 14 A. That is my intent.
15 areas that need further clarification and that is why a 15 Q. And when do you expect to send that letter to
16 401 Certification is drafted or written the way it is, 16 the Port?
17 to require supplemental submittal of information. We 17 A. As soon as I can get the letter from Kelly,
18 have received nothing to date that shatters that 18 which as I explained, is uncertain, and then I can get
19 overall confidence that the modeling performed by the 19 the feedback from Mr. Abbasi and Mr. Garland.
20 Port and the impact numbers that they have provided 20 Q. What's your best estimate as to when you're
21 with us are reasonable. 21 going to send that letter?
22 Q. It's a simple question, Ms. Kenny. Do you 22 A. Two weeks, maybe, if I'm lucky.
23 need the validation report that you are now requiting 23 Q. Well, that puts it awfully close to the March
24 the Port to submit for the December 2001 revised Low 24 18th hearing date, doesn't it?
25 Flow Plan to have reasonable assurance with respect to 25 A. It will just happen when it happens.

Page226 Page228 _

1 the 401 Certification issued to the Port of Seattle, 1 Q. And then Ecology expects the Port to revise
2 yes or no? 2 the December 2001 Low Flow Plan as required by your
3 A. Yes. 3 letter to the Port; is that tight?
4 Q. With respect to the December 2001 revised Low 4 A. That would be correct.

5 Flow Plan, is there any other deliverable, other than 5 Q. And what is Department of Ecology expecting
6 this validation report, that Ecology is now requiting 6 from the Port? Is it going to be a report in response
7 the Port to provide? 7 to the letter? What should I call it so that you and I
8 A. We will be requiring the Port to submit to us 8 can communicate here?
9 revisions or corrections to that December report that 9 A. Their response. It will be a response to our

10 correct the errors in that report. 10 letter and it may -- I need to give it some thought to
11 Q. And those revisions will be in response to 11 figure out what the best format would be.
12 Mr. Whiting's final conclusions as he sets out in this 12 Q. It will be yet another revision to the Port's
13 memorandum that he's going to provide to you; is that 13 Low Flow Plan, will it not?
14 tight? 14 A. It will be corrections to their revised
15 A. What we require the Port to do will be based 15 December 2001 Low Flow Plan.
16 on Mr. Whiting's letter. It will also be based on our 16 Q. And my question is this: Do you need those
17 own technical analysis of the report, the designs, and 17 corrections to the revised December 2001 Low Flow Plan
18 the water quality issues surrounding the project. 18 in order to have reasonable assurance for purposes of
19 Q. Well, other than what Mr. Whiting has done to 19 the 401 Certification that has been issued to the Port
20 review that December 2001 Low Flow Plan, has the 20 of Seattle --
21 Department of Ecology conducted any review independent 21 A. Yes.
22 of what Mr. Whiting has done? 22 Q. -- yes or no? And your answer is yes?
23 A. I have Mr. Garland, Dave Garland, reviewing 23 A. Yes.
24 the low flow portion - I'm sorry, the modeling for the 24 Q. All tight.
25 embankment, I have Mr. Abbasi reviewing the 25 MR. STOCK: Why don't we take a short break.

I
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1 (Recess taken.) 1 Q. When was the last time you spoke to her?
2 MR. STOCK: Let's go back on the record. 2 A. Probably a month ago.
3 Q. (BY MR. STOCK) Let me hand you a copy of the 3 Q. So Ms. Walter on behalf of Department of
4 September 21, 2001 401 Certification, which is 4 Ecology is still in the process of reviewing the
5 Exhibit 1, and have you turn to Page 6 of the 5 revised NRMP, correct?
6 certification. The first full paragraph in the 401 6 A. I believe that's correct.
7 Certification states, No document, report or plan 7 Q. But other than that, you don't know what the
8 required by this order shall be deemed approved until 8 status of her review is?

9 the Port receives written verification of approval from 9 A. Not today.
10 Ecology. Do you see that? 10 Q. When was the last time you spoke with her, a
11 A. Yes. 11 month and a half ago?
12 Q. Did you write that? 12 A. A month.
13 A. Yes. 13 Q. And what was the status of her review at that
14 Q. With respect to this validation report of the 14 point?

15 modeling for the revised December 2001 Low Flow Plan, 15 A. I believe she said she was working her way
16 is that sentence applicable? 16 through that.
17 A. Yes. 17 Q. Do you expect to receive written comments
18 Q. With respect to the corrections to the 18 from her with respect to the revised NRMP?
19 revisions to the December 2001 Low Flow Plan, does the 19 A. Eventually.
20 401 Certification require Department of Ecology to 20 Q. And what will you do with those written
21 approve of those corrections in writing per this 21 comments?

22 provision of the 401 Certification? 22 A. First I will read them, and - well, probably
23 A. Under this September 21st certification, we 23 before I read them we will discuss whether there are

24 required the Port to submit a revised Low Flow Plan 24 any issues or concerns that we need to go back to the
25 within 45 days of submittal. 25 Port and request clarification on.
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1 Q. And they didn't do that, did they? 1 Q. And then what will you do?
2 A. Yes, they did. 2 A. Then we'll transmit those concerns back to
3 Q. It wasn't within 45 days, was it? 3 the Port or a letter of written approval if that's the
4 A. Well, they requested an extension, which they 4 conclusion that we draw based on her review.
5 are allowed to do under C(4). 5 Q. And you just anticipated my next question,
6 Q. So in any event, they submitted it in 6 and that is, with respect to this revised Natural
7 December? 7 Resources Mitigation Plan that the Port submitted in
8 A. They did submit it. We have not yet approved 8 November 2001, pursuant to the provision of the 401
9 that document. 9 Certification on Page 6, does Ecology have to provide

10 Q. Right. And my question is, pursuant to this 10 written verification of approval of that revised NRMP?
11 provision of the 401 Certification on Page 6, doesn't 11 A. Yes.
12 the Department of Ecology have to provide written 12 Q. And Ecology hasn't done that yet; is that
13 verification of approval for the December 2001 revised 13 right?

14 Low Flow Plan? 14 A. No, we have not yet provided written approval
15 A. Yes. 15 of that document.
16 Q. What is the status of the revised Natural 16 Q. And that's because Katie Walter's review is
17 Resources Mitigation Plan that was submitted to the 17 not complete?
18 Department of Ecology in November? 18 A. That is correct.
19 A. That is still under review.

20 Q. Who is doing the review?
21 A. Katie Walter. 21 upon in
22 Q. And what is the status of her review of the 22 of the revised
23 revised NRMP? 23 for further clari:
24 A. I haven't spoken with her about that 24 A.
25 recently.
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Plan?

3 With regards to the Natural Resource
4 4 n Plan we had a greater degree of t )leteness
5 to the 5 in the provided to us by the
6 of 6 Q. you say that, Ms. the
7 the revised 7 the September 21 40
8 Port or a 8 A.

9 letter seeking 9 Q. four to
10 A. No. 10 theNRMP?

11 Q. Department 11 A. As I ex )osition on December
12 of Ecologyis relying g 12 20th, these sheet chan ges, required
13 the revised NRMP that in November 2001; 13 in Attachment B nonsubstantive corrections
14 is that correct? 14 to their plan sheets already discussed and
15 A. Katie reviewer. She 15 agreed to with The )ose of listing them
16 will make icology. 16 here is so that receive revised NRMP we can
17 Q. To 17 verify that ! changes were
18 A. To the 18 Q. you received the
19 contract been 19 you that
20 rard those 20 they correct?
21 That's correct.
22 And until you know that they have been

you said at your December 20 deposition, you
have reasonable assurance; isn't that right?

A.

Page 234 Page 236

JL. A vv

1 ._.<._. ___...... _o, ,,_a any OlSCUSSlOnSwl[n m=n,_I"-- 1
2 Sto-_dale about the revised NRMP? _ 2 these changes have been made.

3 A.A._. oo;l 3 you use 95 percent?
4 _. _r you anticipate having discu_¢,,._ 4 A. number out of the I feel
5 with Mr. Stoc'l_e after you receive in_ICrrom Katie 5 ver] changes
6 Walter? _ _ 6 and they are minor c Our review by
7 A. Yes. _ J 7 Katie Walter was It's more
8 Q__nt of Ecology require 8 detailed than I any of the other wetland
9 th_ Mitigation Plan is 9 mitigation projects_ been involved with.

10 _d until_lzt,FPortrece'_written 10 She was extreme and these questions
11 _oval of that rev1_NRMP from 11 about where dece of woody
12 Ecology? _" _ 12 debris in were
13 A_istrative mechani_to 13 went through the
14 _n writing_viding I believe that those changes will be
15 th_a_rable required un'll_ the NRMP that they submitted

1_ _¢___ th_ "_t,_i_pa_. _,teannd_nga_npprPO_l._ 17 Q. But you're not going to provide the Port of
io _. 18 Seattle with written approval of that revised NRMP
19 Q. And I take it that Department of Ecology 19 until Katie Walter has provided input to you; is that
20 needs an approved revised Natural Resources Mitigation 20 right?
21 Plan in order to have reasonable assurance with respect 21 A. That's correct.
22 to the 401 Certification issued to the Port; is that 22 Q. And sitting here today you don't know when
23 right? 23 Katie Walter is going to be providing that input to
24 A. No. 24 you; is that right?
25 Q. Well, how is that different from the 25 A. That's correct.
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1 Q. Turn to the cover letter that was sent to the 1 submit?
2 Port of Seattle on September 21. The second paragraph 2 A. One of the enforceable policies under CZM --
3 of the September 21 cover letter states that Ecology 3 Coastal Zone Management Act, we call it shorthand CZM
4 concurs with the Port's certification that the project 4 -- is compliance with the state's Environmental Policy
5 is consistent with the approved Washington State 5 Act. And we already had on file the Port's
6 Coastal Zone Management Program; is that correct? 6 documentation for SEPA, so we considered SEPA to be
7 A. That's correct. 7 complete. Another enforceable policy is the Shoreline
8 Q. What is your understanding of the Port's 8 Management Act, and in the case of the airport site no
9 certification that the project was consistent with the 9 Shoreline Management Act permit is required because

10 Coastal Zone ManagementProgram? 10 none of those water bodies are within jurisdiction of
11 A. Could you he more specific? 11 the state.
12 Q. Well, let me back up and lay a foundation. 12 At the Auburn site for the mitigation a
13 Who at the Department of Ecology was responsible for 13 shoreline permit is required because of its proximity
14 concurring with the Port's certification that the 14 to the Green River. And in that case the Port received
15 project was consistent with the Washington State 15 an exemption from the City of Auburn to construct that
16 Coastal Zone Management Program? 16 mitigation site and I have a copy of that letter on
17 A. I reviewed that issue and made a 17 file. We also require compliance with the state's
18 recommendation to Gordon White, the program manager for 18 water quality laws and we issued an NPDES general
19 the Shorelands and Environmental Assistance Program. 19 stormwater permit for the Auburn site, and the issuance
20 Q. And when you reviewed the Port's 20 of the 401 for the airport site construction activities
21 certification of compliance with the Coastal Zone 21 was evidence of compliance with state water quality
22 Management Program, what did you understand to be the 22 law.
23 Port's obligations in that regard? 23 Q. What about air quality? Isn't there an
24 A. Procedurally the Port is required to submit a 24 obligation under Washington's Coastal Zone Management
25 statement to Ecology of consistency with the state's 25 Program to comply with the Clean Air Act?

Page238 Page240

l Coastal Zone Management Program, and it comes in the 1 A. Yes. The Port submitted documentation of a
2 format of a form that they check off various elements 2 permit that they have from Puget Sound Clean Air
3 that are applicable to the state's Coastal Zone 3 Agency, and that's for emissions related to their
4 Program. Ecology then reviews that form and any 4 activities. And then 1 checked with Doug Brown, who is
5 supporting documentation submitted with that form and 5 the section manager of our regional Air Quality
6 makes a determination that it can either concur with 6 Program, and discussed the situation and the scope of
7 that statement-- 7 the project, and he had advised me that sometime in the
8 Q. Or deny it? 8 past the Air Quality Program had looked at this project
9 A. Well, it's - the technical term isn't 9 and had made a determination that air quality would not

10 denied. It's like kind of a nonconcurrence. 10 be adversely affected.
11 Object, that's the word. We object to the 11 Q. Are there any other obligations under
12 concurrence consistency statement. Oh, boy. 12 Washington's Coastal Zone Management Act other than an
13 Q. A lot of Cs, huh? 13 obligation to comply with the state's Environmental
14 A. Yeah. 14 Policy Act, Shoreline Management Act, water quality
15 Q. So l take it the Port submitted this form to 15 laws and air quality laws, or another way to put it,
16 you; is that right? 16 did you --
17 A. They did. 17 A. Oh, there are several other enforceable
18 Q. And you reviewed that form? 18 policies, but they are not relevant to this project;
19 A. I did. 19 for example, they are not an EFSEC project related to
20 Q. And did the Port also submit supporting 20 energy. There are several others which I'm not
21 documentation with the form that it submitted to you 21 recalling, but they are not applicable to this project.

22 where the Port certified that the project complied with 2_- _. -Lrkl.._ th6 rorrs oongatloh to
23 Washington State's Coastal Zone Management Program? 23 comply with SEPA, y hat the nt of
24 A. They did. 24 Ecology already had o ntation

25 Q. What supporting documentation did the Port 25 for S]___ht9
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1 qG_.. IS that correct'! _ v-
2 Q. referring to? 2 _FI_TNESS: Could you repeat the que_ioff?
3 A. The Impact ._ the 3 Q. (BY _OCK) Let me reas_
4 supplemental one, and an 4 Department of Eco_n't rel_ny other
5 addendum. 5 d_n,_N_, the supplemental EIS,
6 Q. 6 _umfj_i_determl_that the Port
7 Port's obli comply with SEPA 7 h_A for purposes_5_t_urrency

Program that you relied upon? _ un_?n nnny_t_swer is no, we did not rely o

10 Q. When did you conduct this review to determine 10 _ JI 1 whether Department of Ecology was going to concur in ....................
12 the Port's certification that the project is consistent I"2 MR. STOCK: Off the record
13 with CZMP? 13 (Discussion offthe record.)
14 A. It was conducted between December 27th, 2000, 14 Q. (BY MR. STOCK) With respect to the Port's
15 and for Coastal Zone Management consistency we have six 15 obligations under the CZMP to comply with the Clean Air
16 months to do a review. We normally try to complete 16 Act and other applicable air quality laws, did you rely
17 that review concurrent with our issuance of the 401. 17 upon any documentation other than the document from the
18 We knew by the end of June or mid June 2001 that we 18 Puget Sound Clean Air Agency that the Port provided to
19 weren't going to meet the six-month deadline, so we 19 you?
20 checked the regulations and checked with the Corps and 20 A. No.
21 determined that under the federal provisions and the 21 Q. Did you perform any independent review of
22 rules that the Corps was following we would be able to 22 whether the Port's project would comply with clean air
23 -- Ecology and the Port would be able to mutually agree 23 laws?
24 to an extension of the Coastal Zone Management deadline 24 A. What I did was I spoke with Doug Brown, the
25 and we agreed to mutually extend that deadline until 25 air program manager for our Regional office, and he had
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1 December-- I believe December 27th of 2001. 1 advised me that sometime prior to my involvement in the
2 project that air quality issues at the airport relevant

the review of the Port'sdocumentation for complianq 3 to the third runway had been looked at and that a
th SEPA? 4 determination had been made that there wasn't a problem

That would have been me. 5 with air quality.
6 did do you that? 6 Q. Did Doug Brownprovide you with any
7 A. this time frame. 7 documentation in thatregard?
8 Q. 8 A. He may have sent an e-mail. I may have taken
9 A. I all. those 9 some notes, I don't recall at this point.

10 SEPA had been is by the Port as lead 10 Q. But sitting here you can'trecall anything
11 agency 11 other than a discussion with Doug Brown; is that right?
12 Q. Did you the 12 A. That's correct.
13 supplemental EIS other than to verify 13 (Deposition Exhibit Nos. 444-445 were marked
14 that the Department, had those documents? 14 for identification.)
15 A. No. 15 Q. (BY MR. STOCK) Ms. Kenny, you've been handed
16 Q. So your ( that the 16 Exhibit 444. Identify what Exhibit 444 is, please.
17 Port's that the 17 A. Exhibit 444 is an e-mail sent by me on March
18 with SEPA x y ification that 18 20th, 2001, to Elizabeth Leavitt. The subject is
19 the gy had the EIS demental 19 concerning CZM documentation.
20 EIS addendum; is that correct? 20 Q. And what are you asking Ms. Leavitt to do in
21 A. rat's correct. 21 this e-mail?

22 Department of Ecology didn't 22 A. I am gathering information for a letter that
' other documentation to come to that 23 is required to be submitted three months into this CZM

decision with respect to SEPA? 24 review process and I'm asking the Port to submit some
25 additional documentation.
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1 Q. And is the shoreline exemption letter issued 1 monthly air emission records?
2 by the City of Auburn what you were referring to 2 A. No.
3 earlier with respect to the Auburn mitigation site in 3 Q. Did you have any discussion with Doug Brown
4 terms of the Port requiring a shoreline management 4 regarding monthly air emission records for Sea-Tac
5 permit? 5 Airport?
6 A. Yes. 6 A. No, not that I recall.
7 Q. And the certification issued by the Governor 7 (Discussion off the record.)
8 on June 30, 1997, why were you asking for a copy of 8 Q. (BY MR. STOCK) Do you have any knowledge
9 that? 9 whether Doug Brown reviewed monthly air emission

10 A. I don't remember specifically. It must have 10 records prior to your conversation with him?
11 said something about air quality compliance. 11 A. I have no knowledge.
12 Q. And is the permit issued by SPCAA on 12 MR. STOCK: Why don't we go ahead and take
13 September 21, 1999, the permit from the Puget Sound 13 our lunch break.
14 Clean Air Agency that you referred to earlier? 14 (Deposition recessed at 12:02 p.m., to be
15 A. You transposed those letters. It's PSCAA. 15 reconvened at 1:00 p.m.)
16 Yes, it is. 16
17 Q. Thank you for the correction. 17
18 And looking at Exhibit 445, is that the 18
19 certification from the PSCAA that you relied upon to 19
20 concur with the Port that it had complied with its 20
21 clean air obligations under the Coastal Zone Management 21
22 Program? 22
23 A. It was one piece of evidence that the Port 23
24 was in compliance with air quality regulations in this 24
25 state. 25

Page 246 Page 248

1 Q. And the other piece of evidence was your 1 AFTERNOON SESSION
2 conversations with Doug Brown? 2 1:00 p.m.
3 A. Yes. 3 --oOo--

4 Q. Did it concern you that you were relying upon 4
5 a September 1999 order from the Puget Sound Clean Air 5 CONTINUING EXAMINATION
6 Agency to concur that the Port was complying with its 6 BY MR. STOCK:
7 clean air obligations when you issued the concurrency 7 Q. With respect to the December 2001 revised Low
8 on September 21, 2001? 8 Flow Plan, what SEPA documentation did you review to
9 A. No. 9 determine consistency with the Coastal Zone Management

10 Q. Whynot? 10 Program?
11 A. I want to take a moment to review this 11 A. Your question doesn't make any sense to me,
12 document. 12 and I could explain why if you want.
13 Q. Take all the time you need. 13 Q. All right. Why don't you think that question
14 A. (Witness reviewing document.) 14 makes senses?
15 My review of this document issued by Puget 15 A. Because the Coastal Zone Management
16 Sound Clean Air Agency indicated that this was still an 16 consistency determination was made on September 21st,
17 active, valid permit that the Port was operating under 17 2001 with the documents that we had in place at that
18 with ongoing monitoring and reporting requirements to 18 time, so the document that we were reviewing was the
19 that agency. 19 December-- well, let me hack up. We don't really
20 Q. Did you rely upon the March 21, 2001, letter 20 review individual - no, that's not right.
21 from Maggie Corbin at the Port to you to determine 21 Okay. Well, for the 401, which was issued as
22 whether the Port was in compliance with its air quality 22 a 401 Certification and an administrative order under
23 obligations? 23 RCW 90.48, when we issued that, that was our
24 A. Yes. 24 determination that this project was in compliance with
25 Q. Did you make any independent review of 25 state water quality laws and so that was issued
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1 simultaneously with the CoastaIZone Management 1 here?
2 consistency concurrent statement. And so for purposes 2 A. No, because at the end of July we had asked
3 of the 401 we were relying on the December 2000 low 3 the Port to provide us with preliminary designs of
4 flow report and the revisions to that work or the 4 their low flow facilities, so we had that in hand prior
5 supplemental information to that work submitted in, oh, 5 to making our decision. The designs that are in the
6 the end of July of 2001, I think that's when that was. 6 December 2001 revised low flow report are a refinement
7 Q. You're talking about Ecology's obligation 7 of those designs.
8 under the Coastal Zone Management Program to concur 8 Q. Well, the designs in the revised December
9 with the Port's certification that the project will 9 2001 Low Flow Plan are different from the designs in

10 comply with water quality standards when you refer to 10 the July Low Flow Plan, are they not?
11 the 401 Certification, are you not? 11 A. They are not identical.
12 A. When we issue the consistency concurrent 12 Q. They are different, aren't they?
13 statement, yes. 13 A. They are different.
14 Q. And my question is for those parts of the 14 Q. And my question is with respect to the design
15 project that were submitted to Ecology after September 15 of the structures as they are set forth in the December
16 21, 2001, what SEPA documentation did you rely upon to 16 2001 revised Low Flow Plan. Isn't it true that Ecology
17 concur with any certification by the Port that those 17 has not made any determination that those revised
18 parts of the project comply with SEPA? 18 designs are consistent with the Washington State
19 MR. REAVIS: Object to the form of the 19 Coastal Zone Management Program?
20 question. 20 THE WITNESS: Would you read that back again,
21 A. Are you still asking that question with 21 please.
22 regards to Coastal Zone consistency? 22 (The reporter read back as requested.)
23 Q. (BY MR. STOCK) Yes. 23 A. The 0nly way I can answer that question is to
24 A. My answer to that question is that, no, we 24 say that I don't believe that those facilities are
25 didn't rely on any subsequent documents because our 25 required to be reviewed by us.
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1 decision on CZM was made on September 21st - first 1 Q. (BY MR. STOCK) But that's not an answer to
2 October 10th and then on September 21st, and it's a 2 my question, Ms. Kenny. You need to answer my
3 one-time decision. It's not a -- I mean, they applied, 3 question, and it's a simple question; it's a yes or no
4 we issued our decision, there was no further work 4 question.
5 necessary on Coastal Zone Management. 5 Isn't it true that Ecology has not made any
6 Q. I see what you're saying. So, for example, 6 determination that the revised designs for the
7 with respect to the Port's revised December 2001 Low 7 structures set out in the December 2001 revised Low

8 Flow Analysis and the structures contained within that 8 Flow Plan are not consistent with the Washington State
9 analysis, the Department of Ecology has not made any 9 Coastal Zone Management Program?

10 concurrency determination that those structures comply 10 MR. REAVIS: Let me just object. And I think
11 with any obligation under SEPA? 11 that question was answered, and I object to the
12 MR. REAVIS: Excuse me. Can you read that 12 question to the extent it requires the witness to
13 question back, please. 13 answer yes or no when she doesn't feel that that's an
14 (The reporter read back as requested.) 14 appropriate choice.
15 Q. (BY MR. STOCK) Is that right? 15 MR. STOCK: Could you reread my question.
16 A. I don't know that I can answer the question 16 Q. (BY MR. STOCK) And then please answer my
17 the way you've phrased it. 17 question.
18 Q. Is it true that Ecology has not made any 18 (The reporter read back as requested.)
19 determination that the structures set forth in the 19 A. Could you restate that as a positive
20 December 2001 revised Low Flow Plan are consistent with 20 statement rather than a negative. I think I'm getting
21 the Washington State Coastal Zone Management Program? 21 hung up on too many negatives and whether they are
22 A. I would say they are - yes, they are 22 double negatives meaning a positive.
23 consistent with Washington's Coastal Zone Management 23 MR. STOCK: Could you mark that question so
24 Program. 24 we can come back to it.
25 Q. Did youjust make that determination sitting 25 Q. (BYMR. STOCK) All l want to know is has
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1 Ecology made any determination with respect to the 1 Q. Has Ecology performed any review of any
2 revised designs for the structures in the December 2001 2 additional structures proposed by the Port for the
3 revised Low Flow Plan that those structures are 3 project since it issued the 401 Certification?
4 consistent with the Washington State Coastal Zone 4 A. Yes.
5 Management Program. 5 Q. What review has Ecology made?
6 A. No, we have not made any such determination. 6 A. As I described this morning, we have Kelly
7 Q. And the same is true, isn't it, with respect 7 Whiting reviewing the revised Low Flow Plan and the
8 to the revised design for the structures contained in 8 accompanying designs that came with that Deeember 2001
9 the November Natural Resources Mitigation Plan, Ecology 9 Low Flow Plan.
10 has not made any determination whether those revised 10 Q. So you agree that there are additional
11 designs are consistent with the Washington State 11 structures proposed by the Port since the issuance of
12 Coastal Zone Management Program? 12 the September 401 Certification?
13 A. Yes, we have not made any determination that 13 A. No.
14 they are consistent with the Coastal Zone Management 14 Q. Well, that was my question, and maybe it
15 Program. 15 wasn't clear.
16 Q. And so with respect to any structure where 16 My question is, has Ecology engaged in any
17 the design has been revised since September 21, 2001, 17 review of any new structures that the Port is proposing
18 when the Port issued the 401 Certification, Ecology 18 to make a part of its project since issuance of the 401
19 hasn't made any review of those revised structures to 19 Certification?
20 determine compliance with SEPA? 20 MR. REAVIS: Objection, lack of foundation.
21 A. No. 21 A. I don't believe that we are reviewing any new
22 Q. What review has Ecology made in that regard 22 structures. These are structures that were already
23 since September 21, 2001, to determine whether revised 23 identified, at least in concept, in the earlier
24 structures since that date are compliant with SEPA? 24 versions of-- well, the versions that we had in hand
25 A. We haven't made any, but I don't believe it's 25 before we issued the decision in August and then
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1 necessary for us to make that determination because 1 reissued it on September 21.
2 those facilities have not changed in a manner 2 Q. (BY MR. STOCK) When you say that these
3 substantive enough to invalidate any prior 3 structures were identified in concept and that you
4 determination that SEPA was appropriately complied 4 aren't reviewing any new structures, what do you mean
5 with. 5 by that?
6 Q. So you're changing your answer to my previous 6 A. For example, with the low flow facilities,
7 question? 7 the Port has already identified where those facilities
8 A. Your previous question was with regard to 8 will be located. They have identified that they will
9 Coastal Zone Management. This question, as I recall or 9 be added to proposed stormwater vaults which we've

10 interpreted it, was with regard to SEPA. 10 already reviewed and approved under the stormwater
11 (Pause in proceedings.) 11 plan, so we know their location, we know their number,
12 Q. (BY MR. STOCK) I am a little confused, 12 we know their general design and the purpose they were
13 Ms. Kenny, with respect to your answers. What I'm 13 to serve when we approved this project on September
14 trying to figure out, and I understand that you may 14 21st. What the certification asked for was more
15 think that no review is necessary, but what I'm trying 15 detail.
16 to figure out is whether Ecology has made any review to 16 Q. The size of the vaults have changed, haven't
17 determine whether the revised structures submitted by l 7 they, in some cases?
18 the Port since Ecology issued the 401 Certification are 18 A. Of the low flow vaults?
19 in compliance with SEPA. 19 Q. Yes.
20 A. No. 20 A. The size has changed. We, however, have not
21 Q. Has Ecology required the Port to prepare any 21 approved the December 2001 revised Low Flow Plan.
22 SEPA documentation for any revisions made to the 22 Q. Let's move to another topic. Turn to page 10
23 structures under the revised Low Flow Plan since 23 of the September 21 401 Certification. Has the Port
24 Ecology issued the September 401 Certification? 24 submitted the conceptual plan with respect to the
25 A. No. 25 mitigation for this 2.05 acres of wetlands referred to
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1 on Page 10? 1 So there is a real time loss in that wetland's ability __
2 A. Yes, they have. 2 to filter water, store water; it can't function as a
3 Q. And what is that conceptual plan called, 3 wetland when it's all torn up. So by requiring this
4 what's the document? 4 additional area be set aside we are attempting to
5 A. I don't recall the exact title, but it came 5 offset that temporary impact and provide those
6 as a separate document, Wetland AI7 Mitigation Plan. I 6 additional, as it says, wetland water quality and
7 don't recallthe exact title. 7 general habitat functions.
8 Q. What's the status of the review of that 8 Q. Turn to Page 13 of the 401 Certification.
9 conceptual plan for Wetland Al7? 9 With respect to the Barrow Site 3 on the increased

10 A. Well, we've actually received that plan 10 buffer area -- I'm looking at Subparagraph F on Page 13
11 twice. We received it as a separate document and it 11 -- with respect to the increased buffer area for Barrow
12 was incorporated into the revised Natural Resource 12 Site 3, why was that the certificate amended to apply
13 Mitigation Plan that we received late November of 2001, 13 the buffer only to property owned by the Port?
14 so that revised NRMP is, as I explained this morning, 14 A. If you'll look at Attachment D of that
15 in the process of being reviewed. 15 certification, our wetland scientist Katie Walter, in
16 Q. So the Department of Ecology has not provided 16 developing the August 10th version of this map, had
17 written approval yet of this conceptual mitigation plan 17 drawn a buffer around what looks like Wetland B5, or
18 for the 2.05 acres identified on Page 10 of the 18 maybe it's 85, I can't quite read this.
19 certification; is that correct? 19 Q. I suspect it's B5, given the language on F.
20 A. That's correct. 20 A. And to get the appropriate buffer, which I
21 Q. And do you agree that Ecology needs the 21 believe was 25 feet, she went down into this corner of
22 conceptual mitigation plan for the 2.05 acres to have 22 this property down here (indicating). I don't know
23 reasonable assurance? 23 what direction it is. The Port doesn't own that
24 A. Yes. 24 property. And as I recall in our discussions with the
25 Q. Why is the 401 Certification requiring that 25 Port, that's - I'm fuzzy on this -- it was approaching
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1 the additional mitigation be in-basin? 1 right-of-way of some road or something and they didn't
2 A. That was in response to comments that we have 2 feel that they would be able to condemn that property
3 received from the ACC, from Amanda Azous, in writing, 3 to put a buffer on that particular wetland.
4 and then there was also - I took note of those 4 Q. Isn't that additional property needed for an
5 comments in person when we met with the ACC down in 5 appropriate upland buffer for that Wetland B5?
6 Burien or wherever it was that we had that meeting and 6 A. I can't answer that question. That would be
7 listened to Amanda talk about the need for additional 7 a technical issue for Katie Walter or Erik Stockdale to

8 in-basin mitigation. 8 address.
9 Q. She will be pleased to hear that she had an 9 Q. Do you agree at least that it is a --

l0 impact, l0 provides less protection for that Wetland B5 than what
11 A. We have actually listened to some of the 11 the August 10 certification provided?
12 comments. We've reviewed them all and we've accepted a 12 A. Yes.
13 number of them. 13 Q. Allright. TumtoPage 14ofthe
14 Q. What does the term "temporal lift" mean on 14 certification. We're looking at the September 21
15 Page l0 of the certification? 15 certification. Let's talk about the conditions for the
16 A. Let me, please, review this. (Witness 16 acceptance of fill to be used in the construction of
17 reviewing document.) 17 the third runway and associated Master Plan
18 This language was provided to me by Erik 18 improvements.
19 Stockdale, so it's best to ask him about the technical 19 Why did Ecology include conditions relating
20 meaning of that term. We are concerned about temporary 20 to the conditions for fill acceptance?
21 impacts to wetlands in that in general if a wetland is 21 A. Why did we include this section that
22 excavated or otherwise impacted and then restored, 22 established fill criteria?
23 there is a real time loss in the function of that 23 Q. Right, why did Ecology include conditions for
24 wetland while it's being excavated for, say a pipeline 24 fill acceptance in its 401 Certification?
25 trench, something like that, that wetland is not there. 25 A. Right. Well, there is a history to this.
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1 This is work that Tom Luster actually started three or 1 water and groundwater quality would be protected.
2 four or five years, I'm not sure how long, ago with 2 Q. So how does someone that's not familiar with
3 Roger Nye in our Northwest Regional Office Toxic 3 the project determine whether one of the projects
4 Cleanup Program in an attempt to provide some 4 that'sgoing to be undertaken out at the airport is an
5 parameters to the Corps' restriction on fill, which is 5 other appropriate Master Plan improvement to which
6 very simply, quote, no toxic materials in toxic 6 these conditions apply?
7 amounts, end quote, shall be placed in waters of the 7 A. Well, the first criteria that we are using is
8 US. So what finally ended up in this certification is 8 whether or not this is fill that will be placed in
9 the culmination of work that Ecology has undertaken 9 waters of the state, so if there are projects that

10 over a several year period to develop criteria that 10 involve wetland fill, which is direct discharge of
11 will be applied to fill used -- well, fill used in 11 material into waters of the state, then that is clearly
12 filling wetlands of the state -- which are waters of 12 an area where Port - I'm sorry, where these fill
13 the state. 13 criteria apply.
14 Q. Why did Ecology believe there was a need to 14 We are also in the process of reviewing the
15 put parameters on the Corps' language that there would 15 list of Master Plan update improvements against another
16 be no toxic materials in toxic amounts into waters of 16 set of criteria that we are still in the process of
17 the state? 17 defining, which include looking at proximity of a
18 A. My understanding was that the concern was, on 18 project to surface water and the proximity or the depth
19 Mr. Luster's part and others, that that's very vague, 19 to groundwater, so proximity to surface or groundwater
20 that's broad. There are no numeric or qualitative 20 and trying to, you know, see if there is a likelihood
21 criteria attached to that, so we wanted to establish a 21 that the placement of fill, should the fill criteria
22 clear set of standards that were understood by the Port 22 for some reason not work -- I mean, the whole
23 and us and that could be clearly shown whether or not 23 assumption is that the fill criteria do provide us with
24 the Port was in compliance with those standards. 24 a level of assurance that water quality standards will
25 Q. So is the purpose of the conditions in 25 not be violated or water quality will not be
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1 Section E of the certification to minimize the impact 1 degradaded.
2 to wetlands or other waters of the state from 2 But if on the off chance, then we want to be
3 contaminants within the fill? 3 sure that we've required fill in locations where there
4 A. The purpose of these criteria is to go beyond 4 is a likelihood to be an impact there has to be a nexus
5 minimizing the effect of any potential contaminants but 5 to impact to surface or groundwater before we believe
6 to reach an order where we believe that those- any 6 that we have the jurisdiction to require these fill
7 contaminants that do possibly make it into the fill 7 requirements.
8 will not have an adverse impact on water quality. 8 Q. And you are determining that nexus to surface
9 Q. And when you use the term water quality, are 9 water or groundwater spacially?

l0 you including groundwater? l0 A. That's one of the set of criteria we are

ll A. Yes. 11 using.
12 Q. What is your understanding with respect to 12 Q. Are there any other criteria you are using?
13 the language on Page 14 at the bottom where it says, 13 A. We haven't worked out these criteria in
14 The conditions will apply to other appropriate Master 14 complete detail yet. We are involved or we have
15 Plan updated improvements as determined by Ecology? 15 been - we've met with the Port once or twice to

16 A. By way of some background, we determined that 16 discuss fill criteria, to identify some of these
17 there was more clarity needed in exactly which projects 17 projects. We know that if the Port passes the hurdle
18 the fill criteria should apply to out at the airport 18 of the 404 and the legal hurdles, then they have a
19 given that there are numerous projects going on on 19 phased approach to their development, and the first
20 airport facilities that have no relationship to the 20 area of their impact would be in the Miller Creek area
21 Third Runway Projects at all. They are not Master Plan 21 and also the 154th Street location. We have determined
22 update projects, they are other types of projects going 22 that those two projects are clearly projects where the
23 on. So to define more narrowly exactly which of these 23 fill criteria would apply.
24 projects we wanted the fill criteria to apply to so 24 Q. Are these criteria written down anywhere --
25 that we would be ensured that water quality- surface 25 A. No.
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1 Q. -- that you're applying? Who is applying 1 provide documentation to Ecology certifying that the
2 them? 2 fill source meets the criteria of the 401

3 A. It's under discussion between Ecology and the 3 Certification?
4 Port. 4 A. Well, what the document says is that prior to
5 Q. Who at Ecology? 5 accepting any fill materials for use on Port 404
6 A. Me, Rod Thompson, and Ed Abbasi. 6 projects the Port shall submit to Ecology's Federal
7 (Discussion off the record.) 7 Permit Manager Sea-Tac Third Runway documentation
8 Q. (BY MR. STOCK) Is the TRACON facility a Port 8 certifying that the proposed fill source meets the
9 404 project? 9 criteria of this order.

10 A. I'm having a hard time right now remembering 10 Q. Has the Port done that with respect to any
11 where the TRACON facility is or where it fits on their 11 fill source or proposed fill source?
12 master list of projects. 12 A. The Port is not presently filling in an area
13 Q. North of the existing air field up in the 13 that would trigger these particular fill criteria.
14 Lake Reba area? 14 Q. So the fill criteria set out in Condition E
15 A. It hasn't been built, though, right? 15 of the September 21 401 Certification have yet to be
16 Q. No, it hasn't. 16 applied; is that what you're saying?
17 A. No, I don't believe that it is because that's 17 A. That's correct.
18 an FAA project. 18 Q. And that's because the Port isn'tpresently
19 Q. Have you, Ed Abbasi or Rod Thompson applied 19 filling in the area that would trigger these fill
20 these criteria that you are using to determine whether 20 criteria?
21 the TRACON facility is going to be subject to the fill 21 A. That's correct.
22 criteria in Condition E of the 401 Certification? 22 Q. What will trigger these fill criteria in
23 A. No, we haven't. We don't even have an 23 Condition E of the 401 Certification?
24 application before us for a 401, to my knowledge, for 24 A. The trigger will be when they get their 404
25 that facility. 25 and the legal issues under litigation are resolved such
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1 Q. Have you ever heard of the TRACON facility? 1 that they have their administrative order reinstated,
2 A. I've certainly heard the name. 2 which are currently in limbo because of the stay
3 Q. In what context? 3 decision by the Pollution Control Hearings Board.
4 A. In the context that that facility is adjacent 4 Q. Well, that suggests the question to me, what
5 to this Wetland AI7 complex where we are requiring the 5 fill criteria are currently being applied, then, to the
6 additional mitigation, the two properties, they abut 6 fill that is being imported out to the third runway
7 each other. 7 site every day currently?.
8 Q. Other than the development in the Miller 8 A. It's my understanding that there is a
9 Creek area and the 154th Street location, have you 9 memorandum of agreement that was based on the original

l0 performed a review of any other Port project to 10 work done by Tom Luster and Roger Nye that set forth
11 determine whether these fill criteria will apply? 11 certain criteria that the Port is complying with and is
12 A. No. 12 submitting documentation to Ecology in support of.
13 Q. Why not? 13 Q. And what is this memorandumof agreement?
14 A. Simply time constraints involved in managing 14 A. I don't have that readily in mind. It is a
15 this project. We know that if, like I said, all the 15 precursor of what actually ended up into this
16 hurdles are passed, that will be the first area that 16 certification, but what it actually says I haven't
17 they are constructing, we anticipate that this will be 17 seen.
18 an iterative process that we can identify areas - the 18 Q. Is this a written memorandum of agreement?
19 Port already knows their construction schedule. I 19 A. I believe so.
20 haven't seen their complete construction schedule, but 20 Q. Who is reviewing whether the Port is
21 as we go along we can make that determination whether 21 complying with this memorandumof agreement regarding
22 the fill criteria are required or not. 22 the fill that's currently being imported to the third
23 Q. Turn over to Page 15 of the certification. 23 runwaysite?
24 Is it true that for each of the sites from which the 24 A. The Northwest Regional Water Quality Program.
25 Port is going to obtain fill material the Port must 25 Q. Who within that program?
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1 A. John Drabek was receiving reportsthose while 1 A. That's correct.

2 he was the NPDES permit manager for the industrial 2 Q. So for a site where the Port is proposing to
3 waste permits and Ed Abbasi is now receiving those 3 import a million cubic yards of fill the Port can
4 reports. 4 present six samples for that fill source to the
5 Q. What are those reports called? 5 Department of Ecology under the 401 Certification; is
6 A. I'm not sure. 6 that correct?

7 Q. You're not involved in the review of those 7 A. That's something where it is going to really
8 reports? 8 depend on the source of the fill. If the fill is
9 A. No, I'm not, 9 coming from an area with suspected contamination, and

10 Q. How can I get a copy of this memorandum of 10 I'm quoting from the certification, identified by the
11 agreement? 11 Phase I environmental site assessment or with complex
12 A. Include it in your next public disclosure 12 site conditions -- this is Page 17, the first whatever
13 request. 13 right before Section B -- or with complex site
14 Q. Well, I suppose we will specifically ask for 14 conditions, please consult with Ecology's Federal
15 that document, but as you know, ACC has a continuing 15 Permit Manager Sea-Tac Third Runway for appropriate
16 public disclosure request. 16 sampling requirements.
17 A. Have Andrea send me an e-mail. She's very 17 Q. And you are the Federal Permit Manager for
18 good at that. 18 Sea-Tac Third Runway, correct?
19 MR. REAVIS: I think they are actually marked 19 A. That's correct.
20 as exhibits in other depositions. I'm not sure if they 20 Q. So the Port, when it wants to import a
21 are the same documents she is talking about. 21 million cubic yards from a fill source, will be
22 Q. (BY MR. STOCK) Are you referring to the 1999 22 consulting with you; is that right?
23 fill acceptance criteria agreement? 23 A. They will bring this issue to my attention
24 A. I don't know. The only way I could tell you 24 and I will delegate that review to appropriate staff.
25 exactly what is being operated under would be to go 25 Q. You agree that the 401 Certification as it is
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1 back to the Water Quality Program and ask them to 1 currently written allows the Port to submit six samples
2 provide me a copy of exactly the document that they are 2 for that fill source where it's going to import a
3 using. It may be the same document, if that's 3 million cubic yards?
4 information you got from Kevin Fitzpatrick or John 4 MR. REAVIS: Objection, the document speaks
5 Drabek or someone. 5 for itself, mischaracterizes the witness's testimony.
6 Q. Under the fill criteria in the 401 6 Q. (BY MR. STOCK) I'm neither attempting to
7 Certification, how many samples is the Department of 7 speak for the 401 Certification, what you meant when
8 Ecology going to require the Port to obtain for a 8 you wrote it, Ms. Kenny, or trying to mischaracterize
9 borrow source where they will import one million cubic 9 your testimony. What I need to find out from you as
10 yards of fill? 10 the author of this 401 Certification is whether under
11 MR. REAVIS: Object to the extent the 11 this 401 Certification it allows the Port to submit six
12 document speaks for itself. 12 samples for a fill source from where it's going to
13 A. On Page 16 there is a table at the bottom of 13 import one million cubic yards?
14 the page that specifies a minimum sampling schedule, 14 A. I would say that if it's one source and it's
15 and it appears that for sources that involve more than 15 a million cubic yards, that might well fall under a
16 100,000 cubic yards of soil we would require a minimum 16 site with complex site conditions. It's really going
17 of six samples. 17 to be site specific. They can submit us six samples,
18 Q. (BY MR. STOCK) So my question is, for a 18 but this latter paragraph that I've been quoting from
19 barrow source where the Port is going to import one 19 gives us the authority to ask questions and not -- and
20 million cubic yards how many samples will the 20 to say six is not enough, given whatever.
21 Department of Ecology require under the September 401 21 Now, I did not write this section. This
22 Certification? 22 section was given to me by Chung Yee and Kevin
23 A. A minimum of six. 23 Fitzpatrick. In talking with them, it's my
24 Q. From your answer I gather you can't tell me 24 understanding that the intent was that we always had
25 how many samples other than a minimum of six? 25 the ability to question the number of samples; that's
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1 why the certification says minimum. And this is a very 1 MS. MARCHIORO: When you say Page 10 --
2 general, I mean, there may be a source of fill out 2 Q. (BY MR. STOCK) What's labeled as Page 10.
3 there where we know that there is complete uniformity 3 A. Yeah.
4 of that fill, it's a huge gravel pit that was left over 4 Q. At the top of Page 10 of the draft401 is a
5 from the last glaciers that went through and it's all 5 paragraphin bold. Did you write that paragraph?
6 the same materials, so six samples may be totally 6 A. No, I did not.
7 adequate. 7 Q. Who wrote that paragraph?
8 Q. So you agree that in the absence of Ecology 8 A. I believe it was Chung Yee.
9 guidance to the Port, that the Port can submit six 9 Q. And is it true that the Toxics Cleanup

10 samples for a site from which it's going to import one 10 Program had recommended to you that the guidance for
11 million cubic yards? 11 the sampling ofpetrolenm-contaminated fill should be
12 A. Yes. 12 governed by Ecology Publication No. 91-30?
13 Q. At your last deposition I marked a copy of 13 MR. REAVIS: Objection, lack of foundation.
14 your July 29 e-mail to various people attaching a draft 14 A. I can't say. I didn't author this paragraph.
15 of the 401 Certification, and it was marked as Exhibit 15 Q. (BY MR. STOCK) What was your understanding
16 71. When we go back and look at the exhibits that were 16 as to the Toxic Cleanup Program's position with respect
17 actually marked, this is marked as Exhibit 71. So I 17 to the level of sampling of petroleum-contaminated
18 need to clear up on the record that Exhibit 71 is your 18 fill?
19 July 29th, 2001 e-mail with a time of 2:43 p.m., and I 19 A. I had no understanding of what their
20 guess to do that and to make sure that that July 29 20 recommendation was. I wasn't involved with the
21 e-mail is in the record I need to mark it as another 21 development of these criteria.
22 deposition exhibit. 22 Q. Who did you rely upon to conclude that these
23 MS. MARCHIORO: Okay. Before we go too far 23 criteria were sufficient to protect water quality
24 along, I'm trying to understand, was there a mistake on 24 standards? And when I say these criteria, I'm talking
25 somebod2/s part and this is not an exhibit to her 25 about the criteria set forth in Condition E of the
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1 deposition? 1 September 21 401 Certification.
2 MR. STOCK: That is. What you've got now 2 A. These criteria were forwarded to me by Kevin
3 with the No. 71 on it is the physical exhibit. But in 3 Fitzpatrick and the Water Quality Program as the
4 the transcript, if you go back to the point where 4 criteria that should go into the 401 Water Quality
5 Exhibit 71 was marked, we were discussing and Ms. Kenny 5 Certification.
6 identified her July 29 e-mail as Exhibit 71. 6 Q. So you relied upon Kevin Fitzpatrick?
7 MR. REAVIS: Do you know where that is in the 7 A. I did.
8 transcript? I've got a copy here. 8 Q. Did you rely upon anyone else to make the
9 MS. MARCHIORO: Do you want to go off the 9 recommendation that the criteria set forth in

10 record and talk about this? 10 Condition E of the 401 Certification were sufficient to

11 MR. STOCK: Sure. 11 provide reasonable assurance that state water quality
12 (Discussion offthe record.) 12 standards would not be violated?
13 (Deposition Exhibit No. 446 was marked for 13 A. No.
14 identification.) 14 Q. You didn't make any independent assessment or
15 Q. (BY MR. STOCK) Ms. Kenny, you've been handed 15 review in that regard; is that correct?
16 Exhibit 446. Can you identify Exhibit 446? 16 A. That's beyond my area of expertise.
17 A. This is an e-mail I sent on July 29, 2001, to 17 Q. I take it you don't have any opinion with
18 various recipients with a preliminary draft of the 401 18 respect to whether six samples or 226 samples for a
19 Water Quality Certification for review and feedback. 19 200,000 cubic yard stockpile would be appropriate in
20 Q. And just so the record is clear, this may 20 terms of determining whether that stockpile was an
21 also have been marked as Exhibit 71 at your prior 21 appropriate fill source for the third runway site?
22 deposition. Do you recall talking about this? 22 A. I don't have an opinion about the number of
23 A. I do recall discussing this particular 23 samples. I do believe that the fill criteria are very
24 document. 24 clear in prohibiting the use of any soils that are
25 Q. Look at Page 10 of Exhibit 446. 25 determined to be contaminated following a Phase I or
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1 Phase II site assessment, which would capture 1 pursuant to a Phase II site assessment to be compared
2 petroleum-contaminated soils. 2 against the fill criteria on Page 17 of the 401
3 Q. I just want to make sure. You don't have any 3 Certification?
4 opinion -- 4 A. Well, no, because if it's found to be
5 A. No. 5 contaminated under Phase II it's prohibited from use.
6 Q. -- whether for a 200,000 cubic yard stockpile 6 Q. So if that's the case, why are the fill
7 it would be appropriate to make an assessment based 7 criteria set out on Page 17 needed?
8 upon six samples or 226 samples? 8 A. That's a relic of I believe this earlier
9 A. No, I don't have the expertise to do that. 9 version that was provided to me by Chung Yee, and after

10 Q. When you said that it's your understanding 10 I got this version and incorporated it into this draft
11 that these fill acceptance criteria in the 401 11 I had comments back from Kevin - oh, no, no, no,
12 Certification prohibit the importation of any fill 12 that's not where we left it. What he had intended and
13 found to be contaminated after a Phase I or Phase II 13 what he later submitted to me was a version that very
14 site assessment, what did you mean by that? 14 clearly prohibited the use of that material. Now, if
15 A. It's very plain within the meaning -- within 15 you look back to this July 29th e-mail, there is all
16 the plain language of the certification on Page 18, 16 these bases for the criteria and then it talks about
17 Subsection D, Prohibited Fill Sources. The following 17 heavy oils and all ofthat.
18 fill sources are prohibited for use on Port 404 18 It had been left that for hazardous
19 projects, first bullet, fill which consists in whole or 19 substances -- this is the very bottom of Page 12 of
20 in part of soils or materials that are determined to be 20 that draft - for hazardous substances other than those
21 contaminated following a Phase I or Phase II site 21 identified in the above fill criteria table that have
22 assessment. 22 been identified in the Phase II environmental site

23 Q. How are you as Ecology's Federal Permit 23 assessment please consult with the Department of
24 Manager going to make the determination whether the 24 Ecology Northwest Regional Offices Water Quality
25 fill is contaminated following a Phase I or Phase II 25 Program for applicable fill criteria, and we didn't
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1 site assessment? 1 want that. We said if it's been contaminated and it's
2 A. Well, the way I envision this working is that 2 found to be contaminated from Phase II, it's
3 Ecology would probably never hear about those fill 3 prohibited, period.
4 sources because the Port would reject them out of hand 4 So I can't exactly explain why these
5 for use as fill for Port 404 projects. 5 parameters for diesel and heavy oils are there, but I
6 Q. What do you understand or what does it mean 6 believe it was an oversight or a remnant from this
7 when the 401 Certification on Page 18 says determined 7 earlier version that didn't get taken out. Because
8 to be contaminated following a Phase I or Phase II site 8 it's my understanding, the way it's been explained to
9 assessment? 9 me by Kevin and others, that, you know, if it fails

10 A. Phase I or Phase II is terminology I believe 10 Phase II, which addresses primarily heavy oils,
11 that derives from our model Toxics Control Act or it's 11 contaminated petroleum products, then that simply is
12 certainly terminology that our Toxics Cleanup people 12 not going to be allowed as fill, and even if it's been
13 are familiar with and the Port's technical people are 13 remediated it will not be allowed to be used as fill.

14 familiar with. I had asked that when we were reviewing 14 So we're very stringent on what we require.
15 this what does that mean, and I was assured that that's 15 If it's even suspected or if it's determined to be
16 a commonly understood technical phrase with very 16 contaminated and it's been treated or remediated, that
17 specific links to statutory or guidance requirements. 17 material is prohibited, so I suspect that we're not
18 Q. But you as the Ecology's Federal Permit 18 going to find fill that has diesel or heavy oils in it.
19 Manager don't know what it means; is that right? 19 Q. So is it Ecology's position that under the
20 A. That's correct. I believe that Phase I is 20 401 Certification no fill from a source where a

21 more of a general review of the record for a property. 21 Phase II site assessment finds total petroleum
22 Phase II probably involves more site specific 22 hydrocarbons will be allowed to be imported to the
23 investigation and actual analysis of soil samples. 23 third runway site?
24 Q. Does the 401 Certification require the 24 MR. REAVIS: Object to the extent that the
25 comparison of any contaminants found at a fill source 25 document speaks for itself.
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1 A. That's true to the extent that my 1 remnant here.
2 understanding of what that Phase II assessment is is 2 These criteria on Page 17 are not the
3 correct. I don't know exactly what that looks like 3 final - are not the criteria that are being applied to
4 without going to look at the procedures themselves, but 4 some of the fill. Those criteria are found - the
5 that's my belief at this point. 5 definitive list of criteria that is found -- that
6 Q. (BY MR. STOCK) Wait a minute. I thought you 6 applies to fill for Port 404 projects is found on the
7 just told me that the Department of Ecology's intent is 7 last page of Attachment E to the September 21st, 2001
8 not to allow any contaminated fill following a Phase II 8 certification.
9 site assessment to be imported to the third runway 9 Q. So Ecology's position is that the last page

10 site; is that right? 10 of Attachment E contains the fill acceptance criteria
11 A. That's correct. 11 that is to be applied?
12 Q. That's what Ecology means under the 401 12 A. That is correct.
13 Certification; is that right? 13 Q. And how did you come to that understanding?
14 A. That's correct. 14 A. That's the understanding that we had when we
15 Q. And if a Phase II site assessment finds TPH 15 issued this permit on September 21st.
16 contamination -- you know what TPH is, don't you? 16 Q. Why does the list that's the last page of
17 A. Total petroleum hydrocarbon. 17 Attachment E contain criteria for gasoline, diesel and
18 Q. If a Phase II site assessment finds TPH 18 heavy oils?
19 contamination at a fill source, is it Ecology's 19 A. Again, that's a remnant of what was in this
20 position that fill from that source cannot be imported 20 table in the - would have been the August 10th version
21 to the third runway site under the 401 Certification? 21 of the permit.
22 MR. REAVIS: Object to the extent that the 22 Q. So I just want to make sure what Ecology's
23 401 Certification states Ecology's position and speaks 23 position is, and it's Ecology's position that the fill
24 for itself. 24 criteria for gasoline, diesel and heavy oils in Table 1
25 A. That's correct. 25 of Attachment E are no longer applicable because
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1 Q. (BY MR. STOCK) So why doesn't Ecology issue 1 Ecology is not going to allow any fill to be imported
2 a revised certification taking out the fill criteria on 2 to the third runway site from borrow sources where
3 Page 17 of the September 401 Certification? 3 there is TPH contamination present?
4 A. We could. 4 MR. REAVIS: Object to the extent the
5 Q. Is Ecology going to do that? 5 document speaks for itself as to Ecology's position.
6 A. It hasn't even been requested of us by the 6 A. That's correct. In looking at this
7 Port. 7 Section E, if I had written it myself or if I had had
8 Q. Is that what will be determinative of whether 8 more time, I would have put this - and this was our
9 Ecology takes out that fill criteria set out on Page 17 9 intent, that the foundational condition to all the

10 of the 401 Certification? 10 other conditions is this Sub D, Prohibited Fill
11 A. No, it will be Ecology's determination what's 11 Sources, so that would have made a whole lot more sense
12 in the 401. 12 to have put it right up front. So that's the baseline,
13 Q. Ms. Kenny, what does Ecology mean on Page 17 13 that's clearly material that's prohibited, and then if,
14 of the 401 Certification under Subparagraph B when it 14 you know, if it's not prohibited, then it needs to meet
15 states, The results of the Phase II site assessment 15 the fill criteria that are outlined in this Table 1 of
16 sampling and testing shall be compared to the fill 16 Attachment E.
17 criteria to determine the suitability of the fill 17 MR. STOCK: Let's markthis as the next
18 source for Port 404 projects? 18 exhibit.
19 A. If there is a source that the Port is 19 (Deposition Exhibit No. 447 was marked for
20 considering using, and I would say regardless of the 20 identification.)
21 source, whether it's gone through a Phase II 21 Q. (BY MR. STOCK) You've been handed Exhibit
22 environmental site assessment or it's from Port owned 22 447. There is a reference to KCS on the top that
23 borrow sites or state certified pits, then they need to 23 wasn't on the original document. Obviously, those are
24 demonstrate that the soils do not exceed the criteria 24 my initials.
25 set forth in the certification, which is another odd 25 Identify Exhibit 447 for me, please.
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1 A. Exhibit 447 is an e-mail from Joan Marchioro 1 Q. Did you have any discussions with Kevin
2 with the State's Attorney General's office to Tom 2 Fitzpatrick concerning revising the 401 Certification
3 Walsh, Tom Newlon, Jay Manning, with a copy to Ray 3 to allow for SPLP testing of fill sources?
4 Hellwig and myself, regarding draft settlement 4 A. Yes.
5 agreement and SPLP work plan. 5 Q. And when did those conversations occur?
6 Q. And what involvement did you have with 6 A. Somewhere around this time frame of the end
7 respect to this draft settlement agreement and SPLP 7 of September -- the end of August, early September.
8 work plan? 8 Q. And tell me about those discussions that you
9 A. If I could take a moment to refresh my 9 had with Mr. Fitzpatrick regarding the revision of the

10 memory. (Witness reviewing document.) 10 401 Certification fill criteria.
11 I was involved in the settlement discussions 11 A. I explained to him that we had heard concerns
12 with the Port prior to their filing their appeal and 12 from the Port that the fill criteria that we had put in
13 simultaneous settlement in early September, or whenever 13 our August 10th certification were inconsistent with
14 that was. 14 the fill criteria being required by the US Fish and
15 Q. The appeal of the August 10 401 15 Wildlife Service and that those inconsistencies were a
16 Certification, correct? 16 problem for the Port in maintaining their concurrency
17 A. That's correct. 17 with the service's ESA review.

18 Q. And this proposed settlement agreement is the 18 Q. So what did Mr. Fitzpatrick say?
19 document where Ecology and the Port were negotiating 19 A. Well, after I told him that the Port was -

20 over revisions to the August 10 401 Certification; is 20 what the Port was proposing to resolve this difficulty
21 that right? 21 would be to bring the two sets of conditions into
22 A. This sets forth our understanding at -- no, 22 conformity with each other and that that would include
23 actually- I remember. 23 allowing the Port to apply SPLP testing to proposed
24 This was our attorney Joan Marchioro's 24 fill that failed the numeric criteria of the

25 attempt to write down the understandings that we had 25 certification and also that the Port proposed that they
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1 reached through a series of a day or two meetings and 1 would adopt the most stringent of the 401 fill criteria
2 phone conversations where we had reached tentative 2 and the US Fish and Wildlife Service criteria as their

3 agreement regarding what the settlement agreement would 3 baseline, so what he said to that was, Sounds good.
4 contain, so this was a draft that she was sending out 4 Q. Was this just one conversation you had with
5 to various parties involved in the negotiations for 5 Mr. Fitzpatrick?
6 comment. 6 A. It may have been one or two.
7 Q. Turn over to Page 3 of the draft settlement 7 Q. And did Mr. Fitzpatrick have in front of him
8 agreement, and let's focus for a minute on the proposed 8 when you talked to him the proposed revisions to the
9 revisions to the fill acceptance criteria Condition E 9 fill acceptance criteria?
I0 of the 401 Certification. Who proposed revising the 10 A. I believe that those were foxed to him.
I1 fill acceptance conditions to include the SPLP? 11 MR. STOCK: Let's go off the record.
12 A. The Port did. 12 (Discussion offthe record.)
13 Q. Who on behalf of Ecology reviewed the Port's 13 MR. STOCK: Let's go back on the record.
14 proposal to revise the fill acceptance criteria of the 14 Q. (BY MR. STOCK) Did you discuss with
15 401 Certification to include a provision for SPLP? 15 Mr. Fitzpatrick the Port's proposed revisions?
16 A. I was aware of this - certainly aware of 16 A. Yes.

17 this proposal. It was approved by Kevin Fitzpatrick. 17 Q. And did he tell you he had them in front of
18 Q. Kevin Fitzpatrick? 18 him?
19 A. Of the water quality -- Northwest Regional 19 A. I don't think he had them in front of him
20 Offices Water Quality Program. 20 perhaps at the time we were-- the first time we
21 Q. Did Kevin Fitzpatrick negotiate directly with 21 discussed them. I do recall later, near the time when
22 Tom Walsh, Tom Newlon or Jay Manning? 22 we were wrapping up the settlement agreement, that he
23 A. I don't know if he did - I don't believe 23 did have them in front of him.

24 that he did. I believe that all of those discussions 24 Q. Did Mr. Fitzpatrick have anything to say with
25 were mediated through our attorneys. 25 respect to revising the 401 Certification to include an
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1 SPLP testing procedure? 1 A. I asked him if this was something that he had
2 A. He thought it was reasonable. 2 considered, and he said no. I asked why not, he said
3 Q. You recall Mr. Fitzpatrick saying that? 3 we simply don't have the resources to review any more
4 A. Uh-huh. 4 additional testing information from the Port. And I
5 Q. You need to answer audibly for the court 5 said, Well, Kevin, you're aware that the Port has
6 reporter. 6 agreed to fund positions at Ecology, three to five
7 A. Yes, he said that. 7 FTEs, to do technical review if we dedicate part of
8 Q. What else did he say with respect to 8 that allocation to reviewing these tests. Do you feel
9 including an SPLP testing procedure in the 401 9 that this testing procedure is reasonable, he said yes.

10 Certification? 10 Q. That doesn't answer my question as to why
11 A. I don't recall much else. 11 Ecology allowed the SPLP procedure to be included in
12 Q. Did he tell you how including an SPLP testing 12 the revised 401 Certification if Ecology under the 401
13 procedure was consistent with the language contained in 13 Certification is going to prohibit the use of fill
14 Section E(d), Prohibited Fill Sources? 14 which consists in whole or in part of soils or material
15 A. We discussed -- I do recall discussing the 15 that are determined to be contaminated following a
16 use of the Synthetic Precipitation Leaching Procedure 16 Phase I or Phase II site assessment.
17 with him, and we discussed the use of that test and its 17 A. Petroleum contaminated soils are not the only
18 similarity to another test that I am familiar with used 18 contaminated soils that might cause - or the only
19 for hazardous waste designation purposes called the 19 contaminant sources that might be a problem for
20 Toxics Characteristic Leaching Procedure, which is 20 imported fill. Other constituents which are found in
21 another EPA test protocol for determining if a 21 natural - are found naturally in soil such as arsenic
22 constituent will leach a harmful constituent -- a 22 or lead or zinc may exist at levels that are above
23 material will leach harmful constituents under acid 23 background in the soil that may pose a problem for
24 conditions. 24 water quality purposes. So the SPLP test allows us to
25 And these two tests apparently are equivalent 25 look at those other constituents and determine if there
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1 in their accuracy and their usefulness, and what this 1 is any real threat or harm by having elevated levels in
2 test tells you is that when you expose soil for the 2 a particular batch of fill - I've lost my thought.
3 SPLP test to acid conditions it will tell you whether 3 MR. STOCK: Why don'tyou go ahead and read
4 constituents that are bound up in the material such as 4 the question and go ahead and read her answer.
5 lead, whatever, will break down - the acid will cause 5 (The reporter read back as requested.)
6 that compound to break down and leach lead, for 6 Q. (BY MR. STOCK) Do you want to start over,
7 example. 7 Ms. Kenny?
8 Q. I don'tmean to interrupt you, Ms. Kenny, but 8 A. No. I got halfway through my thought and
9 you're getting far afield from my question. 9 then I just lost it.

10 A. Well, we had that technical discussion of 10 MR. STOCK: Do you mind reading it back,
11 what the test does and what it shows you and that if it 11 Kathy.
12 passes the SPLP test then we know that whatever 12 (The reporter read back as requested.)
13 chemical process occurred it's not going to be harmful 13 A. - with those constituents, end of sentence.
14 to the environment, because the lead, for example, 14 Q. (BY MR. STOCK) So is it Ecolog2/s position
15 would not be in a format that would be readily movable 15 that under the 401 Certification the SPLP procedure can
16 or absorbable by a biological organism. 16 only be used to assess naturally occurring substances?
17 Q. My question is, did you and Mr. Fitzpatrick 17 MR. REAVIS: Objection, the document speaks
18 discuss why Ecology should allow an SPLP testing 18 for itself.
19 procedure as a part of the 401 Certification given that 19 A. I would like to look through Attachment E to
20 the 401 Certification prohibits the use of fill which 20 Exhibit 1. (Witness reviewing document.)
21 consists in whole or in part of soils or material that 21 The SPLP test can be used for any soils
22 are determined to be contaminated following a Phase I 22 proposed to be imported or used by the Port for Port
23 or Phase II site assessment. 23 404 projects that are not specifically prohibited by
24 A. Yes. 24 the 401. And so we have various fill sources that are

25 Q. And what was said in that regard? 25 prohibited, and then we limited the remainder of the
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1 sources to state certified borrow pits, contractor 1 regional sampling for arsenic coming from the Tacoma
2 certified construction sites, and Port of Seattle owned 2 smelter plume. I'm not sure if any of those sampling
3 properties. That's Subsection C on Page 18. So any 3 points specifically include the third runway area,
4 source that's not prohibited that comes from these 4 although I know that some of those samples include the
5 three sources, if those fill materials are showing 5 surrounding communities.
6 levels of a constituent that exceed the levels 6 MR. STOCK: Go ahead and mark this as the
7 identified in Table 1 of Attachment E, then the Port 7 next exhibit.
8 can apply SPLP testing to determine the suitability of 8 (Deposition Exhibit No. 448 was marked for
9 that fill 9 identification.)

10 Q. (BY MR. STOCK) So is it Ecology's position 10 Q. (BY MR. STOCK) Identify 448 for the record,
11 that the SPLP procedure may only be used to determine 11 please.
12 the suitability of fill from state certified borrow 12 A. Exhibit 448 is an e-mail sent by Ray Hellwig
13 pits, contractor certified construction sites, or Port 13 to me dated January 10th, 2002, forwarding an e-mail
14 of Seattle owned properties? 14 message from Norm Peek sent January 10th to Steve
15 A. Yes, because those are the only sources of 15 Alexander and Ray Hellwig concerning the third runway
16 fill that will be allowed to be imported or used for 16 and arsenic in the Tacoma smelter plume.
17 fill. 17 Q. What is your understanding as to why
18 Q. What is Ecology's position with respect to 18 Mr. Hellwig was sending you a copy of this e-mail from
19 contractor certified construction sites where TPH 19 Norm Peck?

20 contamination is present? 20 A. He sent it to me so that I could follow up
21 A. Well, if a contractor is going to have to 21 with Mr. Peck regarding his concerns.
22 certify that they have done Phase I or Phase II testing 22 Q. And who is Mr. Peck?
23 and if that material - that soil doesn't pass the 23 A. Mr. Peck is an environmental specialist
24 Phase I or Phase II assessment, it's prohibited; they 24 employed by the Northwest Regional Office's Toxics
25 can't certify that it would meet our fill criteria. 25 Cleanup Program, and he is working on arsenic
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1 Q. So what is the standard under a Phase II site 1 contamination issues related to the Tacoma smelter
2 assessment to determine whether it passes a Phase II 2 plume.
3 site assessment? 3 Q. And what was Mr. Peck's concern that
4 A. I can't answer that. 4 Mr. Hellwig wanted you to follow up on?
5 Q. You can't tell me as Ecology's Federal Permit 5 A. Well, in this e-mail from Mr. Peck he says,
6 Manager what it means when that Condition E 6 quote, Hi Steve and Ray. I think we in the TSP project
7 Subparagraph D says that fill from sources where 7 need to understand the rationale for allowing elevated
8 materials are determined to be contaminated following a 8 levels of metals, especially lead and arsenic, in the
9 Phase I or Phase II site assessment, what that means? 9 fill for the third runway at Sea-Tae Airport. This was
10 A. Today sitting here I could tell you only in 10 raised by the City of Burien as a sensitive issue in
11 very general terms as I described earlier. To give you 11 that community that is likely to be raised as we begin
12 or anyone else an absolutely clear understanding of 12 the education process about the wide-area contamination
13 what that is I would have to go back to Kevin 13 in the Southwest King County mainland.
14 Fitzpatrick and Chung Yee and look at exactly the 14 There is a little more language, but
15 documents that spell out what is involved in a Phase I 15 basically he and other cleanup program staff have been
16 or Phase I1 site assessment. 16 having meetings with the community about the Tacoma
17 Q.' Did Kevin Fitzpatrick approve provisions 17 smelter plume, and when they met with the City of
18 regarding the fill acceptance criteria from the August 18 Burien concerns were raised by participants in that
19 10 certification to the September 21 certification? 19 meeting about the fill and the fill criteria for the
20 A. Yes. 20 Third Runway Project.
21 Q. Has Ecology made any assessment of areawide 21 Q. So what did you do in response to this e-mail
22 arsenic contamination within the Port's Third Runway 22 from Ray Hellwig?
23 Project site? 23 A. I went and I talked to Norm and I gave him a
24 A. There may -- Ecology is -- well, not Ecology. 24 copy of the 401 Certification fill requirements. And
25 The King County Health Department has undergone some 25 actually what I gave him was what is attached -- is the
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1 document attached to I believe Exhibit 446, because it 1 program people about what the conditions of the 401
2 was the earlier version of the fill criteria, and I 2 require.
3 think I gave him the final fill criteria that included 3 Q. So if Mr. Peck understood it, why is there
4 Chung Yee's basis analysis for the fill criteria, so 4 this meeting scheduled for February 28th with the
5 that was the language that's in bold in Section E of 5 Toxics Cleanup Program?
6 the draft, to explain the scientific basis for why 6 A. Because there are other staff in the cleanup
7 those fill criteria were being applied. 7 program who are involved in this Tacoma smelter plume.
8 Q. Where does it explain in that draft, which is 8 One is located in our Southwest Regional office which
9 Exhibit 446, Ecology's rationale for allowing elevated 9 covers Tacoma, and she - her name is Molly Gibbs --

10 levels of metals, especially lead and arsenic, in the 10 she is a public outreach person and she is the person
11 fill for the third runway site? 11 responsible for scheduling a lot of these public
12 A. That's only a partial - this is only a 12 meetings, and she wants to be able to understand the
13 partial piece of information. I have a meeting 13 issues so that she can clearly communicate to those
14 scheduled on February 28th, next week, with Norm and 14 people that she meets with what is really being
15 some other folks that are involved in this Tacoma 15 required at the third runway site versus what the
16 smelter plume project to explain that the fill criteria 16 public might think is being required.
17 do not allow elevated levels of metals, especially lead 17 Q. What is required underthe 401 Certification
18 and arsenic, because as you can very clearly see on 18 with respect to any fill source where there is a
19 Table I of Attachment E to the September 21st 401, the 19 determination by sampling that arsenic levels are at 15
20 levels of lead and arsenic that are allowed for the 20 milligrams per kilogram?

21 final drainage layer cover, which is that 40-foot wedge 21 A. Well, I would refer to Table 1, looking at
22 above the drainage layer that descends at a two percent 22 Columns 4 and 5, which Column 4 is the final drainage
23 grade to the east, contain levels for lead and arsenic 23 layer cover criteria, parens, most conservative of Fish
24 that are at Puget Sound background within the 90th 24 and Wildlife Service and Ecology values, end parens.
25 percentile. 25 Column 5 is Ecology criteria for remainder of
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1 Q. What about the rest of the fill embankment, 1 embankment and other Port 404 projects. So if your
2 Ms. Kenny? 2 question is arsenic at 15 milligrams per kilogram, the
3 A. These criteria were based on -- I believe on 3 initial reading of that would be that it would not be
4 MTCA Level A upper bound limits, and the upper bound 4 allowed for use in the final drainage layer cover.
5 limits and those technical references are discussed in 5 Q. But it would be allowed --
6 the biological opinion. 6 A. But it could be used for the remainder of the
7 Q. What did you tell Mr. Peck was the rationale 7 embankment.

8 for allowing elevated metals in the remainder of the 8 Q. What is Ecology's position if a Phase II site
9 embankment other than the drainage layer of cover? 9 assessment determines that the level of contamination

10 MR. REAVIS: Object to the question as vague 10 of arsenic in the fill source is greater than 20
11 to the extent you used the term elevated. 11 milligrams per kilogram?
12 A. What I told Mr. Peck was that the levels 12 A. The way I understand this works, because in
13 developed in the 401 condition for the fill above the 13 Attachment E we essentially incorporated the
14 drainage layer cover were, in my understanding, 14 conclusions of the US Fish and Wildlife biological
15 designed to be protective of water quality for both 15 opinion by reference into the 401 - where is this
16 surface water and groundwater purposes. 16 described - the upper bound limits are described as
17 Q. (BY MR. STOCK) What did Mr. Peck say in 17 the upper limit from MTCA -- which I believe in this
18 response? 18 case is 20, if it's above 20 - in no case can fill be

19 A. I asked him if he had a problem with the 19 imported that exceeds 20 milligrams per kilogram.
20 information that I had given him, and he said, no, that 20 Q. Under the 401 Certification can the Port use
21 explained it. 21 the SPLP to try to pass the fill source where that fill
22 Q. Have you had any further conversations with 22 source contains greater than 20 milligrams per kilogram
23 Mr. Peck? 23 of arsenic as determined by a Phase II site assessment?

24 A. No. As I indicated, we have a meeting 24 A. No. And the basis for that is found on Page
25 scheduled for next week to further educate the cleanup 25 2 of Attachment E, the second paragraph, which states,
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1 In accordance with the BO, upper bounds are established 1 criteria.
2 for constituent concentrations that cannot be accepted 2 Rod Thompson, our hydrogeologist in the Water
3 even following a successful SPLP test, parens, referred 3 Quality Program, had a differing opinion, and we
4 to in this document as, quote, upper bound limits, end 4 determined that we needed more information before we
5 quote, end patens, period. 5 could say-- more information from the Port before we
6 Q. Let's run through another example so I'm sure 6 could say that the fill criteria were not appropriate
7 I understand Ecology's position on this. What is 7 to apply to processed materials.
8 Ecology's position where a Phase II site assessment 8 There are certain grades of gravel which are
9 determines that the level of lead in a fill source is 9 going to be very, very uniform in their nature. Some

l0 greater than 250 milligrams per kilogram, can that fill 10 topsoils might come from various sources and there is a
11 source be used under the 401 Certification? 11 lot of variability in the quality of the topsoil, so we
12 A. No. 12 asked the Port to give us an idea of the volume of
13 Q. Can the Port under the 401 Certification use 13 material that would be imported as processed material
14 the SPLP to try to pass that fill source where a 14 and where it would be placed, under what circumstance,
15 Phase II site assessment shows lead contamination 15 you know, how, where, when, why it would be placed, so
16 greater than 250 milligrams per kilogram? 16 we have not approved or made any final decisions as to
17 A. No. 17 whether or not the fill criteria should apply to these
18 MR. STOCK: Let's mark this as the next 18 materials.
19 exhibit. 19 Q. What's the time line on that?

20 (Deposition Exhibit No. 449 was marked for 20 A. It's ongoing. We had a meeting to discuss it
21 identification.) 21 a little further and it got canceled and we're trying
22 Q. (BY MR. STOCK) Identify Exhibit 449, please. 22 to reschedule that.
23 A. Exhibit 449 is an e-mail from Ed Abbasi dated 23 Q. Turn to Page 19 of the 401 Certification,

24 November 1, 2001, to me. 24 please. The 401 Certification requires the Port to
25 Q. And what is it regarding? 25 submit a surface water and groundwater monitoring plan;
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1 A. It's regarding Ed's preliminary conclusions 1 is that right?
2 regarding information forwarded to us by the Port for 2 A. That's correct.
3 review concerning criteria for processed materials to 3 Q. Is that surface water and groundwater
4 be used at the Port -- Orat the third runway site. 4 monitoring plan needed for reasonable assurance under
5 Q. Why is the issue being raised as to whether 5 the 401 Certification?
6 the fill criteria in the 401 Certification apply to 6 A. Yes.
7 topsoil? 7 MR. STOCK: And let'smark this as the next
8 A. It's being raised to clarify exactly what 8 exhibit.
9 type of material being used for the Third Runway 9 (Deposition Exhibit No. 450 was marked for

10 Project the fill criteria apply to, given that there is l0 identification.)
11 a variety of fill being used for different purposes in 1t .Q. (BY MR. STOCK) You've been handed Exhibit
12 construction of the facilities that relate to this 12 450, Ms. Kenny. Identify it for the record, please.

13 project. 13 A. This is an e-mail from me to Jeannie
14 Q. What's the status of Ecology's review of the 14 Summerhays with an attached request for review.
15 Port's proposal to not apply the fill criteria to 15 Q. A review of what and by who?
16 topsoil and other processed material? 16 A. Okay, this is a request for review by
17 A. We met with the Port subsequent to this 17 Ching-Pi Wang, and he is in the Toxies Cleanup Program.
18 e-mail discussion, in fact, Mr. Abbasi's e-mail 18 I am requesting through my supervisor to Ching-Pi's
19 references a meeting -- well, yeah, we had a meeting 19 supervisor, Steve Alexander, that Ching-Pi provide the
20 subsequent to that, I can't remember the exact time, 20 Third Runway Project review team with assistance in
21 where we went out and we went through the issue with 21 reviewing the Port's third runway embankment seepage
22 the Port. And basically we did not accept their 22 and groundwater monitoring plan submitted by the Port
23 proposal at that point because Ed had certain opinions 23 of Seattle on November 16th, 2001.
24 on the suitability of the fill -- of these processed 24 Q. What's the status of that review?
25 materials and the necessity for requiring the fill 25 A. Ching-Pi has completed his review. The

......................................................... AR 001767 ........ = '
29 (Pages 301 to 304)

KATHY HAUCK, CCR, RPR 520 PIKE STREET, SUITE 1213 (206) 622-6875
YAMAGUCHI, OBIEN & MANGIO SEATTLE, WASHINGTON 98101 WWW.YOMREPORTING.COM



ANN E. KENNY; February 20, 2002
/

Page305 Page307 _
p

1 results of that review were forwarded to Rod Thompson 1 been regarding?
2 in the Water Quality Program. Rod is reviewing 2 A. There was the one meeting that we held or we
3 Ching-Pi's comments and the report itself and so we are 3 had out at the Port's West Side office where Beth Clark
4 still underway and that process is still ongoing to 4 and Paul Agid and Robin Kordik, myself, Ed Abbasi and
5 determine the suitability of that. 5 Rod Thompson discussed the fill criteria.
6 Q. Have you had any conversations with Mr. Wang 6 Q. For what reason?
7 or Mr. Thompson regarding the suitability of the Port's 7 A. To determine which projects the criteria
8 seepage and groundwater monitoring plan? 8 apply to.
9 A. Yes, I have. 9 Q. Oh, the Miller Creek development and the

10 Q. And what have they said in that regard? 10 154th Street?
11 A. Mr. Wang issued a memo to me, which hopefully I 1 A. And the other Master Plan update improvement
12 you'll get this week, it's in the most recent set of 12 projects.
13 public disclosure documents, with some recommendations 13 Q. How about Lynn Gould, have you had any
14 for how that monitoring plan could be improved. 14 discussion with Lynn Gould about the implementation of
15 Q. And do you plan on getting a similar memo 15 the fill criteria in the 401 Certification?
16 from Mr. Thompson? 16 A. No.
17 A. Yes. 17 Q. Have you had any discussions with Paul Agid
18 Q. Do you know when that's going to happen? 18 concerning implementation of the fill criteria in the
19 A. I talked to him about a week ago, maybe two 19 401 Certification?
20 weeks ago, and he's still working on it. His intent is 20 A. Yes.
21 to set up a site visit where he is going to review the 21 Q. When?
22 location for the proposed monitoring wells that they 22 A. At that same meeting.
23 have proposed under this plan and do some actual field 23 Q. Other than that meeting, any other meetings
24 work to assess the validity of those proposed wells. 24 or discussions with Paul Agid concerning the
25 Q. So is your plan similar to what you're going 25 implementation of the fill criteria?

Page306 Page308
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1 to do under the review of the revised Low Flow Plan 1 A. No.

2 where you're going to take Mr. Wang's memo and 2 Q. Does the 401 Certification require compliance
3 Mr. Thompson's memo and prepare a letter to the Port 3 with the May 1999 agreed order?
4 telling the Port what revisions need to be made in this 4 A. No.
5 seepage and groundwater monitoring plan?
6 A. That's correct. "rements of the water c

7 Q. And then the plan is for the Port to make 7 nonpoint source pollutic
8 those revisions, and that will be submitted back to 8 A. you repeat the question
9 Ecology for their review and at some point Ecology will 9 Q. Sure.

10 provide written approval under the 401 Certification; 10 MR. Can you
11 is that right? 11 (The
12 MR. REAVIS: Objection to the extent it calls 12 A. Could mean by nonpoint
13 for speculation. 13 source pollution?
14 A. We will direct the Port as to what they need 14 Q. (BY MR. understanding of
15 to do to satisfy our concerns, they will submit a 15 what nonpoin term is used
16 submittal back to us, and when we have determined that 16 in water c regulations?
17 that submittal is adequate we will submit written 17 A. are certain facilities
18 approval, but only when we've made the determination a pollutant that has a s
19 that it's adequate, where you can regulate the effluent that
20 Q. (BY MR. STOCK) Have you had any ischarges from that outflow. There are other
21 conversations with Beth Clark concerning the
22 implementation of the fill criteria in the 401 22 Q. And given that understanding ofnonpoint
23 Certification since September 21 -- 23 source pollution, how does Ecology address activities
24 A. Yes. 24 that generate nonpoint source pollution in the 401
25 Q. -- 2001? And what have those conversations 25 Certification?
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1 MR. REAVIS: Object to the extent the 1 exeeedance of the water quality criteria, and to
2 document speaks for itself and the question is vague. 2 require corrective action such as treatment of the
3 MR. STOCK: What's vague about it? 3 water before it's discharged to surface waters.
4 MR. REAVIS: Well, regulating nonpoint source 4 MR. STOCK: Let's mark this as the next
5 could mean a number of things. That's a very broad 5 exhibit.
6 question. 6 (Deposition Exhibit No. 451 was marked for
7 Q. (BY MR. STOCK) You can go ahead and answer 7 identification.)
8 the question. 8 Q. (BY MR. STOCK) You've been handed Exhibit
9 A. That's a very broad question, but one thing 9 451. Please identify it.

10 that we've done is approve a Comprehensive Stormwater 10 A. This is a fax sent to me on August 3rd, 2001,
11 Management Program that collects water from virtually 11 by the King County reviewer. It says KCR. That would
12 the entire airport and routes it through stormwater 12 be Kelly Whiting.
13 ponds that are designed to provide certain levels of 13 Q. Is that Kelly Whiting's handwriting, if you
14 treatment for sedimentation and other constituents such 14 know, on the fax label?

15 that sediment that might be generated by cars driving 15 A. I'm not sure.
16 around or -- 1 believe all of the runoff- I believe 16 Q. Whose handwriting is in the left-hand margin,
17 the runoff from the runway surfaces is being routed to 17 if you know?
18 the - maybe rm wrong on that, but there is the 18 A. Actually, I don't know. It's not my
19 Comprehensive Stormwater Management Plan, there are 19 handwriting.
20 BMPs that are required under the Port's NPDES permit 20 Q. Is that your handwriting in the right-hand
21 for their industrial stormwater permit that attach to 21 margin where it says "keep"?
22 temporary construction activities, so the placement of 22 A. I don't believe any of this is my
23 construction sediment fencing and basic erosion control 23 handwriting.
24 management issues are addressed. 24 Q. What did you do with this memo when you
25 There is monitoring required for the 25 received it from Mr. Whiting on August 3, 2001?

Page310 Page312

1 stormwater effluent. Vehicle track-out, if they are 1 A. I probably distributed it to either Kevin
2 construction vehicles, they need to be cleaned of mud 2 Fitzpatrick or John Drabek or perhaps both since it was
3 and rock and other material before entering paved 3 referring to the Stormwater Management Plan.
4 public highways so that sediment isn't tracked onto the 4 Q. Did you send this language to Mr. Whiting for
5 highway. 5 his review?
6 Q. Is runoff from the embankment a nonpoint 6 A. I believe this language was generated by
7 pollution source? 7 Mr. Whiting in response to one of the e-mails that I
8 A. It might be a potential sort of pollution. 8 sent out containing a draft 401 Certification.
9 Q. What does 401 Certification require with 9 Q. Is this Mr. Whiting's response to your July

10 respect to managing that potential nonpoint source of l0 29 e-mail which is Exhibit 446 where you sent a draft
11 pollution? 11 of the 401 Certification?
12 A. Well, the first mechanism is the preventive 12 A. I can't say for sure without checking my own
13 mechanism to prevent contaminants from entering the 13 e-mail records because I sent out several e-mails with
14 fill by application of the fill criteria. The second 14 ongoing revisions to the 401 as I made them.
15 mechanism is the requirement in Section E for the Port 15 Q. So I understand, are you saying that this is
16 to develop this embankment seepage flow monitoring 16 Kelly Whiting's response to your sending him some draft
17 plan. So there will be testing procedures that will 17 of the 40l Certification?
18 sample the water - there will be sampling procedures 18 A. I believe so.
19 where they can test the water for constituents of 19 Q. I see you're looking at the second page. The
20 concern and a protocol for determining whether or not 20 first underlined text where it says CSMP could easily
21 there is actually a violation of the water quality 21 be challenged -- it's on the second page.
22 standards. And we have-- so we've required 22 A. 1 know. I'm just looking at what precedes
23 monitoring, the development Of a monitoring protocol, 23 that particular sentence.
24 and we have retained the ability to revise our fill 24 Q. On the second page where it states CSMP could
25 criteria if that monitoring is showing a problem, 25 easily be challenged as not being AKART, SWDM is not
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1 AKART, is that what Kelly Whiting wrote to you? 1 industrial stormwater permit, and that permit is where
2 MR. REAVIS: Objection, lack of foundation. 2 the monitoring and the adaptive management will be
3 A. Well, I believe Kelly wrote this sentence 3 applied, if necessary. Now, where I get reasonable
4 that is underlined that you are referring to. 4 assurance is that I, in my certification, specifically
5 Q. (BY MR. STOCK) And what do you understand 5 prohibited any discharge of operational stormwater
6 him to mean when he says CSMP could easily be 6 coming from the third runway improvements until a site
7 challenged as not being AKART, SWDM is not AKART? 7 specific study has been done and approved by Ecology
8 A. AKART is a term that means all known and 8 that will establish appropriate effluent limits in the
9 reasonable treatment something or other, maybe that's 9 NPDES permit.

10 it. This is a term that's used in engineering and in 10 Q. Where is that required under the 401
11 regulatory circles, water quality circles. It has a 11 Certification? Look at page 27.
12 specific standard to it. 12 A. Thank you. I don't have my tabbed version
13 Q. So what is your understanding when he means 13 with me here.
14 the Comprehensive Storrnwater Management Plan could 14 Yes, it's identified on Page 27, No. 2,
15 easily be challenged as not being AKART? 15 Subsection a). No stormwater generated by operation of
16 A. I believe that speaks for itself. 16 new pollution generating impervious surfaces of
17 Q. You understandhe's telling you that the King 17 projects for which the Section 404 permit was sought
18 County Surface Water Design Manual is not AKART; is 18 shall be discharged to state receiving waters until a
19 that correct? 19 site specific study, e.g., a Water Effects Ratio Study,
20 A. That's what it says, SWDM is not AKART. 20 has been completed and approved by Ecology and
21 Q. And you understood that to be the King County 21 appropriate limitations and monitoring requirements
22 Surface Water Design Manual, correct? 22 have been established in the Port's NPDES permit.
23 A. That's what I understood. 23 Q. What is the purpose of this Water Effects
24 Q. Did that give you any concern that the 24 Ratio Study?
25 individual who was reviewing the Comprehensive 25 A. As I understand it, it is a very technical

--4
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1 Stormwater Plan for the Department of Ecology in 1 study that looks at stormwater discharges being
2 accordance with the King County Surface Water Design 2 produced by the airport facilities and the effects of
3 Manualwas telling you that the manual is not AKART? 3 those stormwaters on the receiving waters to which that
4 A. No. 4 stormwater is discharged.
5 Q. Why not? 5 Q. Is the Port undertaking a Water Effects Ratio
6 A. Because of the way we've designed the 401 and 6 Study?
7 how the 401 works in tandem with the 402 issued to the 7 A. They are undertaking a site specific study.
8 Port. We require monitoring for water quality purposes 8 As I understand it, a Water Effects Ratio Study refers
9 and we have established a baseline which we believe 9 to a specific type of study, but our staff have already

10 does protect water quality and will allow the Port to 10 met several times with the Port to determine what this
11 protect water quality. Through the monitoring that 11 site specific study will include.
12 we've required we can verify whether the BMPs that are 12 Q. Who from Ecology?
13 called for in the Comprehensive Stormwater Management 13 A. The prime -- there are two people at
14 Plan are being effective, and if they are not being 14 headquarters who are doing it, and then Ed Abbasi is
15 effective, then we have the ability to require further 15 the lead in the region.
16 treatment. 16 Q. Who at headquarters?
17 Q. So is Ecology relying upon future compliance 17 A. I can't recall their names right now.
18 of future NPDES permits to have reasonable assurance 18 Q. And who have they met with at the Port and
19 that this project isn't going to violate state water 19 when?
20 quality standards? 20 A. I don't know. I haven't been involved in

21 A. Yes and no. The yes part is that the 21 those meetings. I think they are working with Scott
22 baseline- we have established a baseline with the 22 Tobiason and perhaps Keith Smith.
23 Stormwater Management Plan that we believe is 23 Q. Does Ecology need a site specific study under
24 protective of water quality. But once those facilities 24 Condition J(2)(a) of the 401 Certification in order to
25 are up and operating they are covered under the Port's 25 have reasonable assurance?
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1 A. Yes. 1 printouts containing in-stream data?
2 Q. I'm sorry, I'm just not getting this. Tell 2 A. I haven't seen any of that. That work is
3 me what this site specific study is supposed to 3 being overseen by Ed Abbasi, so I couldn't answer that
4 accomplish. 4 question.
5 A. There are allegations right now from various 5 Q. What have you heard about it?
6 parties that the Port is not in compliance with the 6 A. I've heard from Ed that he's meeting with the
7 terms and conditions of their existing industrial 7 Port, he is consulting with our experts at
8 stormwater permit, and that is very difficult to 8 headquarters, they have had one or two site visits, and
9 determine, as I understand it, because there are no 9 they are moving forward trying to define exactly what

10 specific effluent limitations established in that 10 will be a part of this site specific study.
11 permit. You can't establish effluent limits, as I 11 MR. STOCK: Let's take a break.
12 understand it, until you do a site specific study, so 12 THE WITNESS: I'm ready for a break.
13 this condition is an attempt to get those effluent 13 (Recess taken.)
14 limits established so that we know whether the Port is 14 Q. (BY MR. STOCK) With respect to this site
15 in compliance with their NPDES permit or not. 15 specific study, do you understand that to be something
16 Q. How does a site specific study determine the 16 that Ecology is asking the Port to prepare and that
17 effluent limits? 17 Ecology will ultimately review and approve that
18 A. You would have to ask that specifically of 18 report --
19 the Water Quality Program. That's not an area where I 19 A. Yes.
20 have specific expertise, but my understanding is that 20 Q. -- under the 401 Certification?
21 it looks at the type of stormwater being generated at 21 A. The Condition J(2)(a) says the study may use
22 the airport, looks at the chemical composition of that, 22 existing impervious surfaces, et cetera, and it shall
23 the perhaps the volume of that stormwater, and then it 23 be submitted to Ecology for review and written
24 looks at the receiving water. So it looks at things 24 approval.
25 like the alkalinity of the water, the buffering 25 Q. And the "it" is the report on the site
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1 capacity. Say the stormwater has high pH, and if it's 1 specific study?
2 of low alkalinity it would neutralize the pH coming 2 A. Yes.
3 from the stormwater, so it's a very interactive, 3 Q. When is this report supposed to be submitted
4 dynamic, complex modeling situation. 4 to Ecology, is there any time line?
5 Q. And why does Ecology need the site specific 5 A. rm not aware that they have set a specific
6 study under this condition of the 401 Certification to 6 time line.
7 have reasonable assurance? 7 Q. Are you aware of whether there is a draft
8 A. We put this in there to address concerns 8 report?
9 raised by various of the airport community's 9 A. I don't believe there is a draft because they

10 consultants that there were possibly high metal 10 are still, from what Ed told me, they are still working
11 concentrations in the stormwater that were in violation 11 out the modeling that they will use for the study.
12 of the Port's NPDES permit, and so that when there is 12 Q. What involvement will you have in a review of
13 discharge from the new pollution generating impervious 13 this report relating to the site specific study?
14 surfaces that will involve the Third Runway Project we 14 A. I will not be involved in reviewing the
15 can be assured that effluent limits have been 15 technical aspects of that study. I will simply be kept
16 established that would address metal contaminants and 16 apprised of the progress and ultimately the final
17 then those waste or those contaminants would be 17 inclusion of the results of that study into a revised
18 appropriately regulated by the NPDES permit. 18 NPDES permit.
19 Q. Have you had any dealings with Dr. William 19 Q. Will you get a copy of the report?
20 Stubblefield? 20 A. I believe I will.

21 A. I have never heard of him. 21 Q. And will you review that report?
22 Q. He's one of the Port's paid experts in this 22 A. I will certainly look at it, but I'm not
23 case. 23 qualified to provide any technical review of the
24 A. No. 24 report. I'm relying on the Water Quality Program to
25 Q. Have you seen any draft data spreadsheet 25 provide that.
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1 Q. Will you as the Federal Permit Manager for 1 determined to be contaminated following a Phase I or
2 the Sea-Tac Third Runway be the individual sending the 2 Phase II site assessment, that even if the fill source
3 letter for written approval of the report? 3 passes an SPLP procedure, the 401 Certification still
4 A. No. 4 bars the Port from using that fill source?
5 Q. Who will be? 5 A. Yes.
6 A. The written approval of that report or study 6 Q. What language is Ecology relying upon for
7 would come to the Port's NPDES permit manager, who is 7 that position?
8 Ed Abbasi. 8 A. It's Condition E(1)(d), Prohibited Fill
9 Q. And you're not aware of what the time line is 9 Sources.

10 for issuance of this report? 10 Q. What was the last time that you had a
11 A. No. 11 conversation with Kevin Fitzpatrick concerning how the
12 Q. Mr. Abbasi works in the Bellevue office? 12 fill criteria conditions in the 401 Certification are
13 A. He does. 13 to be applied?
14 Q. Turn to Page 28 of the 401 Certification, 14 A. I haven't spoken with him in a very long time
15 please, under Condition J(2)(f), does the certification 15 about that.
16 require the Port to submit a Stormwater Facilities 16 Q. Have you had any discussions with Ray Hellwig
17 Operations and Maintenance Plan? 17 about that?
18 A. Yes. 18 A. No.

19 Q. Has the Port submitted that Stormwater 19 Q. How about Gordon White?
20 Facilities Operation and Maintenance Plan to Ecology? 20 A. No.
21 A. No. 21 MR. STOCK: I don't have any further
22 Q. What is the status of that deliverable? 22 questions.
23 A. We've essentially deferred that deliverable
24 until we're closer to final design on those facilities. (Signature reserved.)
25 Q. And is this Stormwater Facilities Operation

Page322 Page324

1 and Maintenance Plan that the Port must submit subject 1 SIGNATUREPAGE
2 to Ecology review? 2 RE: ACCvs. ', OF WASHINGTON,
3 A. We have required that it be submitted for 3 PCHBNo.
4 review and written approval. ANN E. KENNY: 2002
5 Q. And does Ecology need this Stormwater 4
6 Facilities Operation and Maintenance Plan for I,ANN E.
7 reasonable assurance? 5 andthesame
8 A. Yes. and/or

9 Q. Does the 401 Certification set limitations on 6 corrections,if any,as follows:7 PAGE LINE
10 turbidity? 8
11 A. Section K of the certification on Page 28 9
12 lays out some provisions regarding turbidity, that's l0
13 K(3)(a). Let's see, that's monitoring, actually, l 1
14 Well, what we required in K(2) is that 12

15 stormwater discharges shall not cause a visible change 1314

16 in turbidity, so the standard is a visual check. And 15
17 they do that, also, so we've also required monitoring 16
18 by use of a portable turbidimeter and grab samples. 17
19 (Discussion off the record.) 18
20 Q. (BY MR. STOCK) I want to go back to this 19
21 fill acceptance criteria just for a second so I make 20 ,Washington,
22 sure I understand what you're saying. If you'll refer dayof ,2002.
23 again to Page 18 of the 401 Certification, at the very
24 bottom where it says Prohibited Fill Sources, it is ANNE. KENNY
25 Ecology's position that if the fill source is

AR 001772
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Page325

KATHY HAUCK, the undersigned Certified Co
4 Notary Public, do hereby certify:
5 y and/or proceedings, a
6 was given before me _ time
7 and place therein; that any and/or
8 wimessq me dul2y truth;
9 that and/or proq were by me

10 stenq under my
11 supervision, to the that the
12 foregoing transcript all, true, and
13 accurate record of all the s_ ' and/or

14 proceedings given time and place
15 stated in the in related

16 to any party to nor to any nor do
17 I have any financi in the
18 cause.
19 WITNESS HAND AND SEAL this of
20
21
22 HA-UC-KK-L421 OH

in and for the State

residing in King
2006.

AR 001773
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1 I 3
i INDEX
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14 P.E. 14 34 6/7/2001, fromThompson 24

15 15 to Kmet

16 1:12 16 35 6/13/2C 8:42AM fromYeato 25

17 DECEMBER19, 17 Fitz ick

18 2425BRISTOLCOURT 18 36 6/i 4:01mse-mail Kmetto 28

19 SECONDFLOOR 19 :rick

20 OLYMPIA,WASHINGTON 20 37 LidancefortheuseofTables: 36

21 21 andPQLComparisonsto

22 22 CleanupLevels
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1 APPEARANCES 1

2 2 1:12P.M.

3 FOR %IRPORTCOMMUNITIESCOALITION: 3 --oOo--

4 P.WITEK 4

5 _tLaw 5 PETERKMET,P.E.,

6 Helsell :erman 6 swornas a witnessby

7 1325Fourth Suite1500 7 ?ublic,testifiedas

8 Seattle, 98111-3846 8

9 9 EXAMINATI(

i0 FOR_{EDEPARTMENTOF I0

ii JEFFB. KRAY ii BY MR. WITEK:

12 AttorneyatLaw 12 Q. Goodafternoon, is MikeWitek. I'm

13 AssistantAttorney 13 one of the attorneysfol AirportCommunities

14 2425BristolCourt 14 Coalitionand I'm you somequestionstoday

15 P.O.Box40117 15 aboutthe 401 Certif the Airport

16 Olympia,Washi 98504-0117 16 CommunitiesCoalit is appea and the fill

17 17 criteria.If questionthat I

18 FORTHEPORT 18 put to you,p let me knowand try to rephrase

19 TANYA 19 it. And ed to respondverbally thatyour

20 Marten 20 answersca e recordedby the court _er.

21 421 CapitolWay,Suite303 21 understandthose

22 O )ia,Washington98501 22 A as.

23 Are you PeterKmet?

24 PRESENT:GREGWINGARD Yes,I am. AR OO1776

25
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5 7

before?

3 A. Yes,I have. ] A. _uu cn_u_ _H_L_, _.

4 Approximatelyhowmanytimes? 4 Q. Canyou tellme whatyourresponsibilities

5 At least-- at leastthreetimes. 5 areat theDepartmentof Ecology?

6 Q. you rememberwhattypesof c 6 A. Well,I workon a varietyof things. I'm in
7 were? 7 what'scalledthepolicyand technicalsupportunit

8 A. at leastoncein onsinwhenI 8 withintheheadquarterspartof ourprogram. In that

9 workedfor .sconsinDNR It had to do with 9 capacityI do a varietyof thingsincludingwriting

I0 a landfill. I was deposed I0 regulations,preparingguidanceandpolicydocumentsto

ii regardingtheWell !undsitein Tacoma. ii implementthoseregulations.I alsoworkon

12 AlexanderFarmssite. 12 legislativeissueson behalfof the program,and will

13 Q. Canyou tel :tlebitmoreaboutthe 13 on occasionprovidesitespecifictechnicalassistance

14 AlexanderFarms 14 to sitemanagersor otheremployeeswithinecology.

15 A. It'sa _with contaminationin 15 Also,of course,answerthephoneandprovidetechnical

16 centralWas_ iron. 16 assistanceto folksthatcallthe agencyaboutcleanup

17 Q. An thata MTCAcleanup .oncaseor -- 17 relatedissues.

18 A. shouldI put it? It'sa

19 the dumpedpesticideon the spilled

20 it contaminatedthegroundand the and 20 im_

21 wereappealingtheirstatusas a _ 21 A. Well,we

22 ableperson. 22 committeesnow. But in to thislast

21 Q. How longagodid yougiveyourdeposition 23 revisionwhichwas there

thatcase? 24 werea
25

6 8

2 Q. Canyou tellme whatyourcurrentpositionis A. The cleanupregulation,theMTCA,the

3 withtheDepartmentof Ecology? ControlAct cleanupregulation,WAC -340.

4 A. I'm an environmentalengineerin theToxics _. Do you knowGregWingard

5 CleanupProgram. Yes.

nuw ±o_9 i1dv_you meanin _nlspo_Iclu_,_,,,,,_ 6 O. longhaveyou knownMr

7 _en an environme__for 7 A. longtime. I don'

8 _nce I _And .I've 8 specificall' fora long

9 __ram as a_ 9 Q. And had occ to speakwithhim

I0 en ineer '. ....... I0 in the_ ktiesat theDepartmentof

1 . Who do you answerto withinthedepartment? II Ecology? AR OO_77
12 A. My immediatesupervisoris CurtisDahlgren, 12 A. Sure.

13 D-A-H-L-G-R-E-N. 13 Q. And what ionshaveyou had

14 withMr. Wingard,

15 attorney,who withinthe 15 A. Gregwil )metimes me abouta variety

16 you spokenwithin .onfor being 16 of issues to the MTCA cs Act.

17 deposed 17 Q. Did Wingardserveon ,antcommittees

18 A. Onlyjust lettinghimknowthat 18 that )nthe developmentof or

19 I was beingdeposec" 19 ;?

20 Q. Do you Yea? 20 A. was involvedin thislatest
21 A. Yes 21 You I can'treme_fDerexactlywhich tteesor

22 Q. are you awarethathe gave a role,but he didparticipate, on

23 test on Monday? regulationand attendsomeof themeetings,

24 I wasn'tawarewhen. I knewhe wasgoing Q. Basedon yourexperiencedo you think
MTCAand its

Carla R. Wallat, CCR, RPR, CRR * Yamaguchi, Obien & Mangio
(206) 622-6875 cwal lat@yomreport ing. com
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9 Ii

2 MR. KRAY: Objection.I'mnot surethattl 2 Q. Canyou tellme who withinthe Departmentof

3 can qualifyMr. Wingardas an expert. 3 Ecologyyou'vediscussedfillcriteriawith?

4 WITEK: He cananswerthe 4 A. KevinFitzpatrickand ChungYea. Probably

5 A. you repeatthequestion? 5 others,but thosetwoprincipallythatI can remember.

6 MR. Couldyou read back, 6 Q. Wereyou everaskedtodo any workon the

7 please? 7 developmentof fillcriteriafor thethirdrunway

8 (Reporter backas ) 8 project?

9 MR. KRAY: for thiswitness 9 A. I was askedto co_a_.nton someof the draft

10 to testifyon a legal I0 documentsthatwerepreparedleadingup to thepermit.

ii THE WITNESS: to respondto that? ii Q. And whoaskedyou to reviewdraftco,ants?

12 Q. (BYMR. answerthequestion. 12 A. ProbablyKevinor Chung. I'mnot sure.

13 A. Well,I c_ look 'smind. I don't 13 Q. WhatpositiondoesMr. Fitzpatrickholdin

14 knowhim that to know s knowledgeis. He's 14 thedepartment?

15 participated committees obviouslyhe has 15 A. He worksin ournorthwestregionaloffice.

16 someknowh . How detailedhis is, I don't 16 I'mnot sureexactlywhathispositionis there.

17 know. haveto ask him. 17 Q. So Mr. Fitzpatrickis not in the toxics

18 Q. you familiarwiththe Port 18 controlprogram?

19 project? 19 A. The cleanupprogram? Not thatI'mawareof.

20 Onlygenerally. 20 Q. Whatpositiondid Mr. Yea hold?

21 Whendid you firstbecomeawareof th_ 21 A. Chunghas movedaroundseveraltimes. I

22 thirdrunwayproject? 22 thinkhe'sworkingnow in the headquarterspartof

23 A. Probablyreadaboutit in the newspaperor 23 ToxicsCleanupProgramin a differentunit.

sawa newscoverageaboutit,and I don'tremember

identification.)

I0 i2

1 you (BYMR. WITEK) Mr. Kmet,

2 issueda CleanWaterAct,Section401 Certific_ 2 Exhibit30 lookfami to you?
3 :hethirdrunwayproject? 3 A. s.

4 Yes. 4 Q. this is?

5 Q. you seentheAugust10thor 21 5 A. Thi fromme t( it lookslike

6 certifici thatwereissuedby )artment? 6 from a goodquest FromChungK.

7 A. I've one of them. I frankly 7 Yea to an'tbe right
8 rememberthe the one saw. I don't 8

9 remember.I saw to me by our MR. WITEK: for a second.

i0 AttorneyGeneral'sc knowwhichone that (Discussiono _cord.)

ii was. MR. WITEK: Let aheadandgo backon.

12 Q. Do you remembe_ it was thatyou first A. What'snot cle me, if thisis a

13 discussedfillcr5 in the 401 documentI originat senttome. It is an

14 Certification? e-mail--copyof KevinFitzpatrickfrom

15 MR. action,la of foundation. ChungK. Yea been to me, but I don'tknow

16 A. Well t remembera ificdatewhenI if I'mthe who's thisor not. Let me

17 became thepermitand had zussionson it. lookat it morehere.

18 Q. WITEK) Haveyou had with is a copyof an il thatwas

19 otherp withinthedepartmentabou_ fill senttc a copy.

20 crite: thatshouldbe includedwithint MR.WITEK) Is it your endingthat

21 .cation? d wordswereadditionsor by
22 Yes.

23 Q. can you rememberapproximatelyhow long A. I'mnot surewho originatedthose, hose
was? not

Q. And Mr. _et, thedateon that

Carla R. Wallet, CCR, RPR, CRR * Yamaguchi, Obien & Mangio
(206) 622-6875 cwallat@yomreporting.com AROO1778
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13 15

_....;_u_....., ....................._./ 1 establishedwithreferenceto thenumberof sablesper2 A.. _. _ _ 2 area?
3  o  , ,  elieve 3 A.I'mnotsureIunderstandyour estion
4 _ing!_r_roJect? 4 You determinethe over95thpercentile

5 A_k thisisabout the 5 confidencelimitusingthe datafromthe samplesthat

6 t_ a_e-mailsback and 6 areobtained,the testresultsthatare obtained.In

7 forthre_e project. _ 7 thiscaseit'sreferringto a site,datafroma site.

__!i!i@_E_biltlN!] ! S for_ 8 Q. Whatnumberof sa_les arerequiredtoreach

3 wa marked 9 a 95 percentconfidencelimit?

i0 A. We don'tspecifya minimumnumberof samples

II Q. (BYMR. WITEK) Mr. Kmet,is Exhibit31 an ii in the rule. I supposethetechnicallycorrectanswer

12 e-mailfromyou to KevinFitzpatrickdatedSeptember 12 is morethanone.

13 llth,2000? 13 Q. So yourco_ent herewas thatthe sampling

14 A. Yes. It'sa copyof it,Ann Kenny'scopy. 14 frequencyis insufficientto determinecompliancewith

15 Q. Isthe underlinedlanguageon Exhibit31 your 15 theMTCAstandards;thatto complywiththe standardsa

16 co,ants? 16 sitemustmeetthreerequirementsand the firstis a 95

17 A. Yes,I believetheyare my comments.The 17 percentconfidencelimiton testresults?

18 headersare underlinedin theattachment.I don't 18 A. The firstcriteriais the upper95th

19 thinkI createdthatpartof it,but the co,_ents 19 confidencelimiton the testresultsmustmeetthe

20 withinthebodyaremine. I recognizethem. 20 standard.

21 MR. KRAY: To clarifythe record,are you 21 Q. And the samplingfrequencythatyou are

22 referringto thee-mailor the attachmentunderlining 22 commentingon is the sampling-- the firstsampling

23 in yourquestion,Mr. Witek? 23 schedulein the boxesunderneaththe texton Page23;

24 MR. WITEK: I was referringto both. 24 is thatcorrect?

25 A. And my responseis to includeboththee-mail 25 A. No. I believeI wascommentingon the third

14 16

1 and theattachment.It'stheattachmenthas some 1 setof boxeson Page24. Thesefirsttwo boxesare

2 underlinedheadersthatI believewerepartof the 2 partof my co_ent.

3 originaldocumentthatwas sentto me, and fromwhatI 3 Q. Thankyou.

4 canrecallI didn'tadd those. 4 So lookingat Exhibit31, Page24, the

5 Q. (BYMR. WITEK) Mr. Kmet,you can seethere's 5 samplingschedulethatyou reviewed,how is it, looking

6 somenumberingin the lowerright-handcornerof the 6 at thissamplingschedule,thatyou reachedthe opinion

7 pages. 7 the samplingfrequencywas insufficient?

8 A. Yes. 8 A. Well,again,thiscommentis in the context

9 Q. Canyou turnto Page23 of Exhibit31. 9 of the MTCAstandardsand itmay or may not be

I0 A. Yes. 10 sufficient,dependson how scatteredthe datais,

Ii Q. So thisis yourcommentin thethird ii whetheror not thatwillbe enoughsamplesto

12 paragraphthat'sunderlineddiscussingsampling 12 demonstratethatyourupper95thconfidencelimiton

13 frequency? 13 yourtestresultsis meetingthe standard.

14 A. That'scorrect. 14 Q. How doesthe samplingschedulethatyou were

15 Q. Canyou explaintome the referenceto a 95 15 askedto reviewcompareto the samplingschedulethat

16 percentconfidencelimit? 16 you includedin yourcomments?

17 A. WhatI'mreferencinghereare the 17 A. Well,the firstsetof samplingschedulethat

18 requirementsfordeterminingco_liancewiththeMTCA 18 I had suggestedas an alternativeis theone that'sin

19 cleanupstandardsthatare in WAC 173-340-740. 19 our petroleumcontaminatedsoilguidanceand thathas a

20 Q. How do you establishwhata confidencelimit 20 lothighersamplingfrequencythanwhatwas providedto

21 is? 21 me as proposed.The secondblockis -- wasmy

22 A. It'sa statisticaltest. You takesamples 22 recommendationfor nativesoilborrowpits,basically
23 andrun the statisticaltestto determinetheupper 23 cleanareas.

24 95thconfidencelimiton the testresults. 24 Q. And withrespectto yourrecommendationfor

25 Q. Is the 95percentconfidencelimit 25 nativesoilborrowpits,how did you selectthe number

Carla R. Wallet, CCR, RPR, CRR * Y_u_guchi, O_±., _ .angioAR001779
(206) 622-6875 * cwallat@yomreporting.com



P" _R E_ET, P.E.; Decc_mber 19 2OO1

17 19

1 i0 as the minimumnumberof samples? 1 A. It lookslikeit'sthe sameschedulethatI

2 A. You know,I don'tremember,but probably 2 co,anted on as partof thise-mail,and it wasn't

3 basedon my experiencewithlookingat datasetsand 3 changed.

4 tryingto figureout approximatelyhowmanysamples 4 (DepositionExhibitNo. 32 was markedfor

5 you'dneedto try to demonstratecompliancewiththe 5 identification.)

6 MTCAcleanupstandards.Again,it dependsgreatlyon 6 Q. (BYMR. WITEK) Mr. Kmet,doesExhibit32

7 thevariabilityof thedataas to thenumberof samples 7 lookfamiliar?

8 you'dneed. 8 A. Yes. It'sa copyof an e-mail.

9 Q. Goingbackto Page23, in the third 9 O. Did you expressconcernto Mr. Yea aboutthe

I0 paragraph,thisison Exhibit31,whatwas yoursecond i0 arseniclimitsthatwereproposedfor the fillcriteria

ii principalrecommendation? ii in the 401 Certification?

12 A. The secondpointis againjusta reiteration 12 A. Accordingto thisI did.

13 of somethingthat'sin theruleswhichis that"Nomore 13 Q. Do you rememberhavingdiscussionswith

14 thani0 percentof the samplescan be abovethe 14 Mr. Yea aboutarsenic?
15 standard." 15 A. I don'trememberif it was to ChungYea or

16 Q. And whatwasyourthirdprincipal 16 someone,but I thinkin an earliere-mailor one of

17 recommendation? 17 thesee-mailsI did makea commentaboutthat. And I

18 A. Again,the thirdrequirementis a reiteration 18 don'trememberif I had a conversationwithhim in

19 of a requirementthat'sin therulethatno one soil 19 additionto thosee-mailsor what. I did mentionit to

20 samplecan be morethantwicethe standard. 20 eitherKevinor Chung. ThissaysI was talkingto him,

21 Q. So thesecommentsweredeliveredfromyou to 21 so I'llassumeit'scorrect.

22 Mr. Fitzpatrick;is thatcorrect? 22 Q. Thise-mailsays,"He think,"and I think

23 A. That'swhatit appearsfromthise-mailthat 23 thinkswas intended,"20 is too highand it shouldbe

24 I sentthesecomments-- thise-mailto Kevin 24 set to background.Backgroundin WesternWashingtonis

25 Fitzpatrickon September8th,2000. 25 7 to 8." Is thisdescriptionconsistentwithyour

18 20

1 O. Did Mr. Fitzpatrickrespondto yourcomments 1 memoryof the discussionsyou had aboutarsenic?

2 and suggestions? 2 A. Yes.

3 A. No, I don'tremember.Ifhe did and I had an 3 Q. And is thatstillyouropiniontoday?

4 e-mail,I wouldhaveprovidedthatto you. 4 A. I'm not surewhat-- in relationto what?

5 Q. Do you knowwhetheryourrecommendationswith 5 Q. Is it stillyouropinionthatthe fill

6 regardto samplingfrequencywereincorporatedintothe 6 criteriashouldbe setto WesternWashingtonbackground

7 401 Certification? 7 as opposedto 20 milligramsper kilogram?

8 A. I'mnot surewhichdocumentyou'rereferring 8 A. I'mnot sureI can answerthatquestion.In

9 to. Maybewe shouldstartthere. 9 thecontextof thecurrentcertification,I haven't

I0 Q. It'stheone thathas the September21,2001 i0 doneany evaluationof that. My recollectionto this

ii dateon it,and it'salsolabeledExhibit1 in the Ii conversationwas in relationto theMethodA cleanup

12 lowerright-handcorner,and discussionof the fill 12 level,and at the timethatstandardwas originally

13 criteriabeginson Page13 of 33. 13 promulgatedin 1991,we believed20 was natural

14 MR. KRAY: Which--LxhibitNo. I? 14 backgroundfor arsenic.Sincethenwe'vedonesampling

15 MR. WITEK: Sorry,it'sExhibiti. 15 throughoutthe stateand learnedthatin Western

16 A. And yourquestionagainis. 16 Washington,backgroundis moreon the orderof 7 to 8

17 Q. (BYMR. WITEK) I'lljustask a new question 17 partspermillionor milligramsper kilogram.And so

18 and we'llmoveforward. 18 if I recallthisdiscussion,the contextof, if you're

19 Is therea samplingschedulein the September 19 goingto seta standardbasedon naturalbackground,

20 21, 401Certificationwhichis ExhibitI? 20 thenyou shouldbe using7 or 8, not 20, is the essence

21 A. I see a samplingscheduleon Page16 of that 21 of the conversation.

22 document. 22 Q. Do you knowwhatthe limitis for arsenic

23 Q. And can you tellme how thatsampling 23 theSeptember21 401 Certification?

24 schedulecomparesto the scheduleyou recommendedin 24 A. If it'sthe one on Page17, it's20

25 thedocumentthatwe'rereferringto as Exhibit31? 25 milligramsper kilogram.
AR 001780
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1 Q. Did anyoneeverrespondto yourcon_nentsor 1 A. Yes. It is Table749-3.

2 suggestionsregardingarsenic? 2 O. And can you tellme whatpagenumberthat's

3 A. Again,I don'tremember.Theremay havebeen 3 on in thelowerright-handor left-handcorner?

4 an e-mail.Again,if I printeda copyoutof it, I 4 A. Of Exhibit28?

5 wouldhaveprovidedit to you. 5 Q. That'scorrect.

6 (DepositionE_hibitNo. 33 wasmarkedfor 6 A. Page243,at leastpartof it'sthere. Part

7 identification.) 7 of it'son Page244 also.

8 Q. (BYMR. WITEKI Mr. Kmet,doesExhibit33 8 MR.WITEK: Doesanybodymindif we takea

9 appearto be a copyof an e-mailfromyourselfto Chung 9 five-minutebreak.

i0 Yea senton Septemberllth,2000? i0 (Recesstaken.)

Ii A. Yes. ii Q. (BYMR. WITEK) Mr. Kmet,in Exhibit33, did

12 Q. Doesthislookfamiliar? 12 you reco_endthe use of the valuesforterrestrial

13 A. Yes. 13 ecologicalprotection?

14 Q. Did you raiseconcernsaboutarsenicin this 14 A. I'dsuggestedthatChunglookat those

15 e-mail? 15 values.

16 A. Yes. 16 Q. And thosevaluesare the onesin the table

17 Q. Thise-mailstates,"Ithinkyou needto look 17 thatyou'veidentifiedin Exhibit28, Page243 and 244?

18 carefullyat thatvalueas the calculationsindicate 18 A. That'scorrect.

19 the currentMethodA arsenicsoilcleanuplevelmay not 19 Q. Can you turntoalso --if you haveenough

20 alwaysbe protective."Can you tellme whatthe 20 deskspace,tablespace-- to Exhibiti, it'sthe

21 currentMethodA arsenicsoilcleanuplevelwas at the 21 September21 certification,Page17 of 33. Can you

22 timeyou wrotethise-mail? 22 tellme how the fillcriterialimitationforantimony

23 A. 20 milligramsper kilogramor partsper 23 in the 401 Certificationcomparesto the levelsin

24 million. 24 Table749-3?

25 Q. Did you expressconcernsaboutdiesel,heavy 25 A. The levelin the certificationis 16

22 24

1 oil andmineraloil? 1 milligramsper kilogramandthe valuein Table749-3is

2 A. Yes. 2 5 milligramsper kilogram.

3 Q. In the secondparagraphfromthe bottom,you 3 Q. Do you rememberwhetheryou had any

4 stated,"Also,all of thesevaluesare basedon human 4 discussionsor furthere-mailexchangeswithChungYea

5 healthexposurepathwaysanddo not takeintoaccount 5 or KevinFitzpatrickfollowingyoure-mailthat's

6 ecologicalconcerns."Canyou explainto me whatyou 6 Exhibit33 regardingthe issuesyou raisedin the

7 meantby "ecologicalconcerns"? 7 e-mail?

8 A. Well,in the contextof thesoilcleanup 8 A. Theremay havebeensome. I don'tremember

9 levels,thesestandardsin theMethodA tablesat that 9 if theywerebeforeor afterthisparticulare-mail.

i0 timewerelargelyconsideringleachingand -- leaching i0 Therewas a seriesof e-mailsthatwentbackand forth

II and thepotentialforcontaminationof groundwaterand ii rightaboutthistimeand,again,theonesthatI had

12 directhumancontactwiththe soil. Ecological 12 printedout copiesof I providedto my counselanyway.

13 concernsarenot directlytakenintoaccountand those 13 I assumeyou'vereceivedthose.

14 values. By ecologicalconcernsI meanpotential 14 (DepositionExhibitNo. 34 wasmarkedfor

15 impactson plants,animals,wildlife,surfacewater 15 identification.)

16 impacts. 16 Q. (BYMR. WITEK) Mr. Kmet,doesExhibit34

17 Q. Whatweretheecologicalindicator 17 lookfamiliar?

18 concentrationsyou werereferringto in thise-mail? 18 A. Yes,it'san e-mailI receivedfromCraig

19 A. I'mreferringto specificTable2 whichI 19 Thompson,June7th.

20 believeis thenow tablesin the finaladoptedrule 20 Q. Thise-mailstatesin part,thesecond

21 Table749-3,I think. 21 sentence,"ChungYea and I wouldliketo sit downwith

22 Q. Is theexhibityou'rereferringto now 22 you thiscomingMonday,6/11/01,andtalk (upto an

23 Exhibit28? 23 hour--maybeless)abouttheconcernsyou expressedas

24 A. Yes. 24 outlinedbelow." Do you recallwhetheror not any such

25 Q. Haveyou identifiedthe appropriatetable? 25 sit downoccurred? AR 001781

Carla R. Wallet, CCR, RPR, CRR * Yamaguchi, Obien & Mangio
(206) 622-6875 cwallat@yomreporting.com



r "ER I_T, P.E.; Dece,-her 1 o 2OO1

25 27

1 A. You know,I thinkwe brieflymet,but I don't 1 A. I thinkin anothere-mailI expoundedon

2 remembergoingintoany detailsaboutthis-- these 2 that. Butbasically-- in fact,I thinkwe may have

3 concerns.I don'tevenrememberwhatwe talkedabout, 3 talkedaboutit earlierin one of theseearlier

4 but I knowthatwe -- I knowthatat somepointI 4 e-mails.But it had to do withthetesting

5 didn't--we weregoingto meetandwe had a brief 5 requirements,makingsurethatall of the various

6 conversationandwe didn'tend up goingintoany 6 requirements,not justtheMethodA standards,are

7 detailedconversationaboutthisproject. 7 compliedwithif they'regoingto use MTCAin that

8 (DepositionExhibitNo. 35was markedfor 8 manner.

9 identification.) 9 Q. Do you stillhavethe documentlabeled

i0 Q. (BYMR. WITEK) Mr. Kmet,doesExhibit35 i0 Exhibit31?

ii lookfamiliar? II A. Yes.

12 A. I don'tknowas if I'veeverseenthis 12 Q. Is yourcommentaboutsamplingfrequencyon

13 particulare-mail. I may have. 13 Page23 of Exhibit31 one of the otherrequirementsof

14 Q. Thise-mailstatesin partthat,"OnMonday, 14 the MTCAreferredto in Exhibit35?

15 Juneii,Mr. CraigThompsonhad a limiteddiscussion 15 A. Yes,I believeso.

16 withMr. PeteKmetof the HQ/TCPon thisproject.

17 Mr. KmetrecommendedMTCAshouldnot be usedforthe

18 establishmentof cleanfillcriteriafor the 18 "Sin

19 Seattle-TacomaInternationalAirportThirdRunway 19 project,

20 project.However,ifMTCAis to be usedfor this 20 thereforeit forme to comment

21 purpose,Mr. Kmetfurtherreco_endedallother 21 on his

22 requirementsof theMTCAshouldbe appliedfor the 22 Who do referringto in

23 establishmentof a cleanfillcriteria." 23 this

24 Do you thinkthisis an accurate

25 characterizationof a conversationyou had?

26 28

1 A. Yeah. Now thatI see this,I thinkthisis

2 referringto thisearliermeetingthatwas referredto to ask him.

3 in thate-mail,and I thinkit is an accurate (BYMR. WITEK) Mr. Kmet,is there

4 descriptionof whatI rememberthediscussion.We 4 else unitat the ToxicsCleanup that

5 didn'tget intodetailaboutthe criteria.It wasmore 5 provided fillpolicyadviceto

6 a conceptualleveldiscussionwhichI thinkthis 6 Regionoffi

7 captures. 7 MR. actionto of the

8 Q. So conceptuallyon Junellth,2001,you 8 question.

9 disagreedwithusingMTCAforthe establishmentof 9 Q. (BYMR. WITEK anyoneelsefrom

10 cleanfillcriteriafor the airportthirdrunway i0 yourofficethat suggestionsor

II project? ii recommendationsto tl Regionoffice

12 A. That'swhatthisis sayingthatI saidat 12 regardingclean
13 thattime. 13 A. Well 'tknow. One of see-mails

14 Q. And whatwas yourconceptualobjection? 14 showsthat Thompsonwas the

15 A. To what? 15 discussi and he'sin our office, hat I

16 Q. To theuse of MYCAfor the establishmentof 16 don't who'shad conversationsabout ill

17 cleanfillcriteriafor the SeaTacAirportthirdrunway

18 project. (DepositionExhibitNo. 36 was markedfor

19 A. Well,I thinktheessenceof my concernwas

20 thatthe MTCAcleanupcriteriaare developedforthe -- 20 Q. (BYMR. WITEK) Mr. Kmet,is Exhibit36 an

21 to set standardsforthe cleanupof contaminatedsites 21 e-mailfromyourselfto KevinFitzpatrickon June""

22 and that'swhatthey'resupposedto be usedfor,not 22 2001?

23 for establishingwhatis or isn'tcleanfill. 23 A. That'scorrect,yes. It'sa copyof it,Ann

24 Q. Do you knowwhatthe otherrequirementsof 24 Kenny'scopy.

25 MTCAare thatare referredto in thise-mail? 25 Q. In thesecondparagraphin the e-mail,copy
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1 of the e-mailthatis Exhibit36, it states,"Notethat 1 Q. (BYMR. WITEK) And was it your

2 thisdoesnot addresspotentialhumanhealthexposure 2 recommendationthatthemostrestrictivevalueinTable

3 pathwaysor protectionof aquaticorganis_,whichwill 3 749-3shouldbe used?

4 needto be addressedwithotherlanguage."Do you 4 A. Yes.

5 rememberif anyoneeverrespondedto thiscomment? 5 Q. And thattableis F.o[hibit28 on the Page

6 A. I don'tremember.Theremay havebeenother 6 marked233through244?

7 e-mails. I don'trememberanybodyspecifically 7 A. Yes.

8 responding. 8 Q. Canyou compareforme themostrestrictive

9 Q. Do you knowif any languagewas includedin 9 valuein 749-3to the fillcriterialistedin the 401

I0 the 401Certificationto addresstheseconcerns? i0 Certification,Exhibit1 on Page17?

ii A. My understandingis thatthesecriteriathat Ii A. Yes.

12 whentheyweredevelopedby ChungYea,he did lookat 12 Q. Is thecertificationcriteriafor antimony

13 thesepathways. 13 loweror higherthanthe mostrestrictivevaluein

14 Q. Whatismeantby a humanhealthexposure 14 Table749-3?

15 pathway? 15 A. Antimonyis listedas 16 in the certification

16 A. Itwouldbe -- in thecontextof thise-mail, 16 and in Table749-3it's5, so it'shigher.

17 I wasprobablythinkingof thedirectpathway--person 17 Q. How aboutwithrespectto arsenic?

18 comingin directcontactwiththesoil,either 18 A. Arsenicis 20 in the certificationand most

19 ingestingitor dermallybeingexposedto it or 19 stringentvaluein -- well,it dependson whattypeof

20 drinkingwaterthatmay havebeencontaminatedby 20 arsenicyou'rereferringto, but Table749-3,thevalue

21 leachingof contaminantsfromthesoil. 21 for arsenicIllis 7. ArsenicV, the moststringentis

22 Q. So thise-maillistsseveralrecommendations 22 I0.

23 fromyou;is thatcorrect? 23 Q. What'sthedifferencebetweenarsenicIll and

24 A. Yes. 24 arsenicV?

25 Q. And whatwas yoursecondprincipal 25 A. The valentstateof thearsenic.

30 3_

1 recommendation? 1 Q. In layman'sterms,what'sa valentstate?

2 A. I said,"Second,I am recommendingwe require 2 A. The formthatthe arsenicis in. In any

3 thefillmaterialto meetthemoststringentvaluein 3 event,20 is higherthanthe moststringentvaluefor

4 Table749-3unlessbioassaytestingis conductedthat 4 bothof thoseformsof arsenicin Table749-3.

5 demonstratesthe fillis not toxicto plantsand 5 Q. How doesthe fillcriterialimitfor chromium

6 animals." 6 in the 401Certificationcompareto themost

7 Q. Do you knowwhetherbioassaytestingis 7 restrictivevaluelistedon Table749-3?

8 incorporatedintothe 401Certification? 8 MR. KRAY: Go off the recordfor justa

9 A. I don'tknow. 9 second.

I0 Q. Wouldyou liketo takea coupleminutesto i0 MR. WITEK: Sure.

ii lookat it? Ii (Discussionoff the record.)

12 A. I wouldhaveto reviewthe wholethinghere 12 A. Well,the totalchromevaluein the

13 in orderto answerthatquestion.Do you reallywant 13 certificationlookslikeit's42, and themost

14 me to do that? 14 stringenttotalchromevaluein Table749-3is 42. So

15 Q. Mr.}(met,can you answerthequestionwith 15 they'rethe samenumber. And thenit goeson to say

16 respectto theportionof the401 Certificationthat's 16 totalchromeof 2000in thecertification--fillwith

17 listedas ConditionE whichbeginson Page14 of 33 in 17 totalchromeconcentrationsgreaterthan42 and less

18 Exhibit1 andcontinuesthroughto Page19 of 33? 18 than2000may be placedto withinsix feetof the

19 A. I canreviewthosepagesrightnow. 19 groundsurface.No fillwitha totalchrome

20 MR. }L_AY:Whilehe doesthat,why don'twe 20 concentrationsgreaterthan42 may be placedwithinthe
21 takea shortbreak. 21 firstsix feetof the embankment.

22 MR. W[TEK: That'sfine. 122 Q. (BYMR. WITEK) Do you takethatto meanthat

23 <Recesstaken.> 23 42 milligramsper kilogramis the certificationlimit

24 A. Yes. I don'tsee any specificreferenceto 24 applicableto the firstsixfeetand that2000

25 bioassaysin thatpartof thepermitor certification. 25 milligramsper kilogramis the 401Certificationlimit
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I for chromiumapplicableto everythingoutsideof the 1 antimony?

2 uppersix feet? 2 A. Thereare a varietyof them.

3 A. I'mnot surewhatthe firstsix feetmeans. 3 Q. Why are therea varietyof them?

4 Is it thebottomfirstsix feetor the upperfirstsix 4 A. Probablyreflectingthe responsesthatwe

5 feet? It'snot clearto me whatthatrefersto. But 5 receivedfromvariouslabswhenwe put thistable

6 anyway,therearetwo limitsin the certification,to 6 together.

7 answeryourquestion,for totalchrome,42 and 2000, 7 Q. HowmanyPQLsare therefor antimony?

8 and theTable749-3uses42 as the moststringent 8 A. Well,there'sa columnlabeledas PQLthat

9 number. For chromeVI, 19 as specifiedin the footnote 9 lists1.5 and 16 as PQL,but it alsoprovidesa range

i0 to theWaterQualityCertificationtable,and I don't I0 dependingon the laboratorymethodanywherefrom.00025

II see a chromeVI numberin -- ii to i0milligramsper kilogram.

12 Q. That'sokay. 12 Q. How doestheor howdo the two PQLsfor

13 A. -- thistable. 13 antimonycompareto the mostrestrictivevalueon Table

14 Q. I won'task you to continuewithchromiumany 14 749-3forantimony?

15 more. 15 A. Well,Table749-3uses5 as the most

16 I wouldask you to makethe comparison 16 stringentvalue. As I mentionedbefore,PQLsin this

17 betweenthe -- I am askingyou to makethecomparison 17 tablethatarepartof implementationMemoNo. 3 range

18 betweenthe fillcriteriain the 401 Certificationand 18 from.00025to as highas 16.

19 themostrestrictivevalueon Table749-3withrespect 19 Q. You statedearlierthatthismemowas dated.

20 to bothseleniumandsilver. 20 Do youknowwhetheradditionalPQLshavebeen

21 A. For seleniumthe WaterQualityCertification 21 establishedsincethismemowas drafted?

22 requires--uses5. And themoststringentvaluein 22 A. I don'tknow,but we are intendingeventually

23 Table749-3is .3. 23 to updatethismemonow thatthenew regulationhas

24 For silverthe valuein theWaterQuality 24 beenput inplace.

25 Certificationis 5 and themoststringentvaluein 25 Q. In the firstlistedtestmethodfor antimonv--,_

34 36

1 Table749-3is 2. 1 whichhas theNo. 16 in the PQL column,there'sa

2 Q. Mr. Kmet,areyou familiarwiththe term 2 thumb'sup in the followingcolumn. Do you knowwhat

3 practicalquantitationlimit? 3 thatindicates?

4 A. Yes. 4 A. I don'tremember.

5 Q. Can youreferto the exhibitthat'salready 5 (DepositionExhibitNo. 37 was markedfor

6 beenmarkedas 26? 6 identification.)

7 A. Yes. 7 A. I'veseenanotherversionof thisthat

8 Q. Whatis a practicalquantitationlimitin 8 definesthoseflagsthatare in here. I don'tremember

9 layman'sterms? 9 whattheyare. One meansit passes,the othermeansit

10 A. My understandingof thetermis that'sa i0 failsin comparisonto the cleanupstandards,I

Ii concentrationthatthe labcan quantify.That'sthe ii believe.

12 lowestconcentrationthata labcan quantifyusingthat 12 Q. (BYMR. WITEK) Mr. Kmet,I'mhandingyou a

13 particularanalyticalmethod. 13 document,it'sidentifiedas Exhibit37. Can you take

14 Q. DoesExhibit26 containa table? 14 a fewminutesto familiarizeyourselfwiththat.

15 A. Yes. 15 On Exhibit37, on the PageNo. 3 of 4 in the

16 Q. Doesthistablelookfamiliarto you? 16 upperright-handcorner,doesthe secondto the last

17 A. Yes. 17 paragraphon thepageexplainwhatthe thumb'sup

18 Q. Can you justgenerallytellus whatit is? 18 means?

19 A. It'sa summaryof the practicalquantitation 19 A. Yes. It indicatesin someinstances

20 limitsthatwe providedas partof thisimplementation 20 indicatedby a thumb'sup iconin the tables,the labs

21 MemoNo. 3. It'sa summaryof the PQLsthatwe 21 wereableto attaina PQL lowerthanthe federalD_-

22 obtainedfroma varietyof labsthroughoutthe state 22 For example,TableII for soilindicatesantimon) j
23 forvariousanalyticalmethods. I mightadd thismemo 23 Method6010attainsa PQL rangeof 1.5to I0 milligra_s

24 is prettydated,writtenin '93. 24 per kilogramwitha PQL of 16 milligramsper kilogram.

25 Q. Is therea PQL expressedin thistablefor 25 I'msorry,I don't-- it'sbeena longtime
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1 sinceI lookedat thisparticularguidancedocument.I 1 A. It lookslikeit's.125for seleniumin

2 didnot developthisparticularguidance. 2 imDlementationmemo--

3 Q. Sowithrespectto Exhibit26 andthe two 3 Q. I'm sorry,I was referringto Table749-3,

4 listedtestingmethodsforantimony,do you haveany 4 Exhibit2B.

5 reasontobelievethatMethod6010is anymorereliable 5 A. I'm sorry.Yourquestionagain?

6 thanMethod7041? 6 Q. Isn'tit truethatthemostrestrictivevalue

7 A. I don't--no, I don'tknow. 7 inTable749-3forseleniumis i?

8 Q. If antimonylevelsof 5 milligramsper 8 A. No, it's.3.

9 kilogramisa concern,wouldyouuse Method6010or 9 Q. And what'sthe lowestPQL forselenium

i0 Method7041formeasuringantimonylevels? i0 identifiedin Exhibit26?

ii A. I thinkitwoulddependon thecircumstances i! A..125.

12 at thesiteandhoweasyor difficultit isto use !2 Q. And what'sthemostrestrictivevaluein

13 thesevariousanalyticalmethods. 13 Table749-3for silver?

14 Q. Canyou turnto thepagemarkedPage7 in the 14 A. 2 milligramsperkilogram.

15 bottomof themiddleof Exhibit26? !5 Q. Is therea PQLin Exhibit26 forsilver

16 MS.BARNETT:I'msorry,wouldyou repeat 16 that'scapableof detectingsilverat concentrationsof

17 that? 17 2 milligramsper kilogram?

18 MR.W!TEK: It'sthepagemarkedPage7 in iS A. It appearstherearelabsthatsaidthey

19 thebottommiddleof Exhibit26 whichistheattached 19 couldachieveor quantifya concentrationof silver

20 PQLchart. 20 below2 milligramsper kilogrambasedon the

21 Q. (BYMR. WITEK)Are theremultiplePQLsor 21 informationin thismemo.

22 testingmethodologiesforbothseleniumandsilver? 22 Q. Referringyou nowbackto Exhibit36.

23 Ao Yes,thereareseveralindicatedhere. 23 A. MaybeI should-- I'mnot an expertin

24 Q. So it'struethatthereare 24 chemistry,butthe rangeof PQLsthat'sprovidedhere

25 some--well,whatare thevariousrangesforthePQLs 25 isagaina summaryof whatwe receivebackfromlabs

38 40

I forseleniumandsilver? 1 and --my understandingdependsheavilyon the

2 A. Forseleniumit lookslikethemethodsvary 2 background,thematrixbackground,whatother

3 anywherefrom.125milligramsper kilogramto 20 3 contaminantsare inthatmaterial,clearlythe

4 milligramsperkilogram.Forsilvertheyvaryfromit 4 analyticalmethodmakesa difference,whethertheyeven

5 lookslike.05to5 milligramsper kilogram. 5 havetheequipmentto run thesetests,and againsome

6 Q. Andhowdoesthatcomparewiththemost 6 of thesemethodsmay havechangedsince1993. So I'm

7 restrictivevaluein Table749-3for seleniumand 7 notsurewhereyou'regoingwithall of this,but I

8 silver? 8 wouldn'ttakethisMemoImplementationNo. 3 to

9 MR.KRAY: Objection.Mr.Witek,these 9 characterizethe stateof theart in analyticalmethods

i0 tablesspeakforthemselvesand I thinkit'san i0 today.

Ii unnecessaryconsumptionof timeto walkthroughthem. Ii Q. So is itpossiblethatthePQLsarehigher
12 Eitherthetablehasthe numberor it doesnot havethe 12 now?

13 number. 13 A. Theymayverywellbe or theycouldbe lower.

14 MR.WITEK: I'mgoingto do it andit'smy 14 Thatwouldtakesomecheckingwithlabsto seewhat

15 depositionso I'lltryto movealong,butpleasebear 15 theycando underthe circumstancesthatyou're-- type

16 withme. 16 of soilyou'retryingto analyze,whatother

17 A. Thevalueof 5 milligramsper kilogramfor 17 contaminantsare in it,whatmethodyou'reusingto

18 silveris withinthe rangeof PQLsprovidedin 18 analyzethe soilor preparethe soil. There'sa

19 implementationMemoNo. 3. And thevalueof 5 for 19 varietyof factorsthatcomeintoplaythatestablish

20 silveris within-- it lookslikeit'sabovetherange 20 PQUs.

21 or -- no, it'swithinthe rangeof valuesthat's 21 Q. Do you thinkit'smorelikelyif thevalues

22 providedforPQLsin implementationMemoNo. 3. 22 havechangedthatthey'rehigheror lower?

23 Q. (BYMR. WITEK}So isn'tit truethatthe 23 A. You know,I'mnot sure. Itall dependson --

24 mostprotectivevaluein the threecolumnsinTable 24 well,I don'tknow,you know. Generallyspeaking,

25 749-3forseleniumis I? 25 technologygetsbetterandyou candetectthingslower,
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i but it all dependson whatkindof interferencesthey i Q. Shouldthe certificationincludeconditions

2 haveand how they'reanalyzingthe soilsample.There 2 to addressstatisticaltestingmethods?

3 are alsosomeof thesemethodsI thinkareprobably 3 a. Well,my reco_endationwas thatstatistical

4 prettyspecificand kindof uniquemethodsthatnot 4 methodsbe addedto the certification.Shouldit,

5 everybodycoulddo or veryfewlabsor maybeone lab 5 thinkthat'sup to the personpreparingthe

6 can do so theremightbe somereallylow PQLshere,but 6 certificationand whatwas theirintent.

7 froma practicalpointof viewitwouldbe very break.

8 difficultto achievethoseon a routinebasis. So it (Recesstaken.)

9 reallywouldtakea lookat --you'dhaveto talkto (BYMR. WITEK) Mr. Kmet,on Exhibit

I0 the labsand figureout practicallywhattheycan or I0 made regardingstatistica st

ii can'tdo. ii methods; _hatcorrect?

12 Q. Do youknowwhetherany of thesefactorswere 12 A. Yes.

13 consideredin the establishmentof the fillcriteria 13 Q. And you the methods

14 thatwereadoptedin the 401 Certification? 14 specifiedfor soil 40-740?

15 A. I don'tknow. 15 A. That'scorrect

16 Q. Withreferenceto Exhibit36 whichis your 16 (DepositionExh 38 was markedfor

17 e-mailto Mr. Fitzpatrick,whatwas yourfourth 17 identific

18 reco_endation? 18 Q. (BYMR. W Is 8 the regulations

19 A. "Fourth,becausetherecanbe considerable 19 thatyou were !rringto for ical testing

20 variabilityin soilconcentrationsand it is not 20 methods?

21 possibleto testeverycubicinchof soil,I am 21 A. _cludesthem,yes.

22 reco_endingthatthestatisticaltestmethods 22 Q you directme to theportions

23 specifiedfor soilsin WAC 173-340-740be usedto containstatisticaltestmethodsfor ified

24 analyzeany testdataand demonstratecompliancewith

25 theserequirements."

42 44

1 Q. Do you knowifyou got a responseto this

2 commentin youre-mail? the testingprotocolsare thatarecalled

3 A. I don'tremembera specificresponseto that he sectionbeginningon Page173of that

4 co_ent. Theremay havebeenone. 4 you erenced?

5 Q. Do you knowwhetheror not any changeswere 5 A. sureit is.

6 madeto the samplingschedulebaseduponthesecovenants 6 Q. time.

7 thatwereultimatelyincorporatedintothe 401 7 A. Are skingme to do
8 Certification? 8 Q. Yes,

9 A. I don'tknow. 9 MR. KRAY: I'm goingto

i0 O. Can you lookat ExhibitI, Page16 of 33. Is I0 object. The WAC self. Mr. Kmet's

ii thatsamplingscheduleconsistentwithyourfourth ii interpretationof the ] differfromwhatthe law

12 recommendationin Exhibit36? 12 says. So if you'reas im to givea legal

13 A. Well,the samplingschedulereallydoesn't 13 conclusion,I object

14 relateto thisreco_nendation.Thisrecon_nendationis 14 A. Well,agair in my e-mail,in

15 referringto howyou analyzethe datayou get onceyou 15 generalwhatthi_ is is is thatthere

16 sample. So fromwhatI can tell,there'sno -- the 16 are threepart soil criteriain the

17 certificationdoesn'tspeakto how the datais to be 17 rule. There' you'vegot to threepartsto

18 analyzed,justmy readingof thispartof the 18 thistest. is is thatthe th confidence

19 certification. 19 limiton meanhas to be lessthan cleanup,soil

20 Q. And you'rereferringto pages--well,what 20 thatno singlesample :ration

21 partof thecertificationare you referringto? 21 shall greaterthantwo timesthe soil ]....i,

22 A. 14 through19. I meanthe implicationis ss thanI0 percentof the sample

23 it'sa directcomparison,but there'sno -- it doesn't exceedthe soilcleanuplevel. Those of

24 reallysay,so I guessyou'llhaveto askpeoplewho he threekey elementsof this. We do allow

25 wrotethe certificationon that.

AR001786 Carla R. Wallat, CCR, RPR, CRR * Yamaguchi, Obien & Mangio
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1 1

methods,thoseare sortof the threekey criteria 2 Q. The firstsectionunderthatheading

3 to be met underthisrule. 3 c substancesshallnotbe introduced

4 (BYMR. WITEKI For purposesof 4 levelsinwatersof the state havethe

5 withMTCA,why is it this 5 ithersingularlyor cumulat to

6 be followed? 6 adversel_ !actcharacteristicuse causeacuteor

7 : Objection,call a legal 7 chronic to themost .vebiotadependent

8 conclusion 4aycallfora lec :onclusion. 8 uponthose or advers, affectpublichealth,

9 A. Well _searethe _ementsin the 9 as determinedby "

s_e, i0 A. I see that.i0 regulation. MTCAon a cleanup _

Ii theseare the haveto complywith. II Q. Withreferent %ibit36,yourJune27,

12 Q. (BYMR. Dumentionedearliertoday 12 2001con_nents,do _hefillcriteriathat

13 thattheMTCAregul_ ishad recentlybeenrevised;is 13 you wererevie% in this wouldassure

14 thatcorrect? 14 compliance thestandardin [irstsectionof

15 A. Yes. 15 173-201A-

16 Q. Did include IfExhibit38? 16 KRAY: Objection,callsfor al

17 A. This :arsto be a partof the lackof foundation.

18 we adoptedearli us year,whichwas Well,I don't-- thereare no criteria

19 the amen :ntsto thecleanup thatwere hisp [ticularset of e-mails.Whatcriteria

20 adopt_ thisis datedFebruary12th 01. I

21 beli_ that'sthecorrect-- latestcopy the rule. 21 Q. (BYMR. WITEK) The fillcriteriaas they

22 Canyou turnto ExhibitI, Page14 of -- 22 existedon June27,2001,do you havean opinionas to

23 sorry,Page15 of 33. Are you familiar 23 whethertheywouldbe effectiveto preventtoxic

24 !nvironmentalassessmentthat'scalledfor in the 24 substancesbeingintroducedabovenaturalbackground
25 levelsin watersof the stateat theSeaTacAirport?

46 48

1 MR. KRAY: Objection,callsfor a legal

thoseparticularstandardsforquitesometime. I 2 conclusion,lackof foundation.

3 _sumeyou'rereferringto theASTMproceduresi_ 3 A. Couldyou tellme whichcriteriaspecifically

4 paragraphhere,E 1527-00andE 1903-97. 4 you'rereferringto? I meanthe substanceof this

5 9se,I readthem,but it'sbeenquite 5 e-mailis me providingcommentsabouta veryspecific

6 since lookedat them. 6 issue,seriesof issues. I do say thatwhatI'm

7 Q. Do knowwhethera PhaseI re_ soil 7 addressingin thise-maildoesn'taddressprotectionof

8 sampling? 8 a_atic organisms.My e-mailis not addressingWAC
9 A. You can'tremember, haveto 9 173-201A-040.

i0 reviewthose isagain, l.,..on

ii Q. Mr. Kmet,do of Exhibit5? ii

12 A. Yes. 12

13 MR. KRAY: Off _cordfor a moment. 1

14 (Discussionoff :ord.) 14 (Signat_eserve_4"
15 MR. WITEK: break. 15

16 ( the 16

17 (Deposit No. markedfor 17
18 ) 18

19 Q. (BY WITEK) Mr. Kmet,do a copy 19

20 now of the )cumen_whichhasbeen %ibit39? 20

21 A. 21

22 Q. you turnto what'slabeledas pac in 22

23 the right-handcorner? 23

24 A. Yes. "-

2
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17 I haveany :erestin the the
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CaseCompress ERIKSTOCKDALE, January 23, 2(
5 6

WASHINGTON; WEDNESDAY, JANUARy 23, 1 questions an_ you'll be answering them under oath?

2 10:02 A.M. 2 A. Yes.

3 --oOo-- 3 Q. And if you don't understand a question, let

4 4 me know so that I Ca_ make it more understandable to l

P5 5 you?

6 sworn by the 6 A. Yes.

7 testified as follows:

8 taken?

A. I think it's been a couple of years, and

I0 BY MR. EGLICK: _If years perhaps.

ii O. Could you state your full name and your 11 And in what case?

12 address for the record, please. 12 A. a tort claim ecology and the

13 A. My name is Erik Stockdale. I work for the 13 State of

14 Department of Ecology at 3190 - 160th Avenue Southeast 14 Q.

15 in Bellevue, and the zip is 98008. 15 A. Yes.

16 Q. Mr. Stockdale, I'm Peter Eglick. I'm one of 16 Q. And claim?

17 the attorneys for the Airport Communities Coalition, 17 A. It brought A. Bredberg and

18 and I'm going to be taking your deposition this 18 Dick Haz They were the :ills.

19 morning. Have you ever had your deposition taken 19 Q what was the subject of claim?

20 before? The subject was their claim fogy had

21 A. Yes. their reputation, I believe.

22 Q. In connection with the third runway, have you Q. In what way?

23 ever had your deposition taken before? A. I would have to read their claim again to

24 A. NO. that. Essentially they felt that a

25 Q. And you understand that I'll be asking that the regional them

7 8

1 _ about

field constituted a damage to their reputation. )eing condemned by the port.

Q. And who was the regional director? Q. And who was Kevin Featherston repre_

4 A. Mike Rundlett. I believe he was representing Nc /ne

5 Q. And had you been a witness 5 ;, who I believe was has cl in the case.

6 ession in the field? 6 Q. Engineering owned property in

7 I was the subject of the aggression, 7 question?

8 yes. 8 A. No. I believe

9 Q. you ever testi_ in any case, whether 9 Q. Who owned in question?

i0 by at concerning the third runway? !0 A. I'm not sure.

11 A. NO. Ii Q. Was Novadyne Engi ng retained by a law

12 Q. Have you lied concerning any 12 firm in the case to whi referring?

13 property which the or will acqulre in A. I lmagine the

14 connection with nway? 14 Q. Do you know?

15 A. Can yot what by testifylng? 15 A. NO, I

16 O. ProvJ testimony under th in any form. 16 Q. Did you consult with ffiliated

17 A. No. 13 with the port :erning the condemnatiq that

18 Q. you ever consulted in 18 you've just _rred to?

19 property which the port will acqulre 19 A. don't believe so.

20 for third runway? 20 Q. _vice or comments to anyone

21 I guess I'd have to ask you what by ;21 port of Vacca Farm or adjacent pro

22
122 A other than that letter, I don't believe so,

23 Q. Provide comments.

24 wrlte a No conversations?

to it was either hlm or his client

%
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- 9 I 10

I

2 but ! believe that's the limit. Q. And you didn't have any on

Q. HI. Kelleyyouhaven'tmentionedbefo: issueofvaluation?

maybeyoucane::plainwho _. Kelley
is. A. No.

5 A. _. JimKelleyistheport's Q. ;mdyou weren'tawarethatvaluation what

6 int. was concernedabout?

7 Now,why wereyouspeak tothe port's 7 A. i_gine thatthat'swhatthe

8 31ogistconcerninc property? 8 issue

A. askedby_ tonto -- I'm 9 Q. _ether you that

i0 tryingto but it hadto dowiththe I0 valuationwas theportwa_ about.

ii statusofwetl_ property.Therewas some Ii A. Yes.

12 questionaboutwh or nota delineationhad been 12 Q. Did you tionthatwouldassist

13 doneonthe pro if I recallcorrectly,I 13 theportinreducing uationof thepropertyin

14 askedM_. Kel conducteda delineationon 14 question?

15 theproper' 15 A. I provided addressedthe

16 Q. you discuss whichwould 16 regulatorystatu the property.

17 assist portinreducingthe tionof the 17 Q. A_d wa partof your

18 for condemationpurposes? 18 projectactJ

19 I don'tknowhowthat used. 19 A. It relatedto the thirdrunwa' tact,

20 _estionthatwas raisedoraskedof and I 20 but it a taskthatwas directly 5othe

21 the lettersu_rizes whatmy 21 401.

22 .thad todo withthe questionof thee::tentof 22 Didsomeonegiveyou instructionsto

22 wetlandsonthatproperty, portrepresentativesconcerning_tters

Q. Youweren'tconcernedwiththeissueof theirconde_mationcase?

11 12
1 1 S1±__..er.

A. Did somebody--whatdoyoumeanby 2 Q. June?

Q. (BYHR. EGLICK)A_yone. 3 I don'trecallwhichmonth.

4 A. I was askedby Mr. Featherstonto res to 4 Whenyou say lastsummer,youmeanthe

5 auestionsthathe askedme. 5 of

6 A_ndyousaidto writea letter; 6 A.

7 ri 7 Q. We _as itbeforethe first401 ton

._ A. 's ccrrec'.. 8 cameout?

Q. Did followthe casein = A. Itwas thefirst401 [on't

i0 questionin of itsout.- i0 actuallyreme_er the401 deci cameout.

!! A. ! byan attorney=-I II Q. Augusti0.

12 don'tknowwho she though-- andshe sent 12 A. Augusti0. so.

13 me -- I did receivea nszriptofsomehearings,but 13 Q. Was it in

14 I don'tre.'all.BL [ol!owit? I don't 14 A. I don'trecallwhi nth.

!5 understandwhat flowit. 15 Q. Howdid you there?

16 Q. Did to keep stof the outcomeof 16 A. We hada site assistant--the

17 thecase? 17 newassistantdire_ forecologi

i._ A. I 'tbelieveso. 18 Q, Andwho You don't who the new

19 _. wasn'ta matterof ommentby i.: assistantdire< of ecologyis?

20 you; )utcomeof thecase,thatis? 20 A. I do I'mtryingto remember name,

21 I don'trecall,no. 21 O. I itwasn'ta verymemorable ing,

22 Howmanytimeshaveyoubeenonthe 22 huh?

23 site? 23 didn'tsay that.

24 A. Severaldozentimes. Well,can you rememberher name?

time?
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13 1 14

I

2 A. PayHellwig,KevinFitzpatrick.There 2 Q. Andthere'sthisonetrailerinthisarea

3 !ralotherpeople.I don'trecallwhothey 3 saw?

4 werea coupleofpeoplefromtheport. 4 don'tknowiftherearea coupleof J
5 _. Kenny? 5 trailers werehookedtogetherornot. 't

6 A. notsureifAnnwasthere 6 remember.

7 Q. '_ 7 Q. Is area?

8 A. No. 'tbelieve there. 8 A. Yes.

9 Q. Whatwas visit? 9 Q. Andwhereis

10 A. Thepurpose wastofa_/liarize I0 A. It'sinthebu a slopeabove

ii Ms.Hoffmnwiththe_ II _llerCreek.

12 Q. Wheredidyougo 12 Q. _e thereanyother thatyouvisited

13 A. Wewenttothe ,'sa porttrailerthat 13 onyoursitevisitother justdescribed?

14 --officetrailer westside.There'sa 14 A. Well,I area,the

15 newareathatthe' prepared getrailerco_le:. 15 buy-outarea,and course

16 Westartedther, drovedown throughthe 16 Q. Anything

17 buy-outarea. _lievewealso tothegolf 17 A. I don't so,no.
18 coursearea 18 Q. Did anysignsofactivity to

19 Q. else? 19 c thatsitevisit?

20 A. 'tthinkso. 20 A. Ye

21 youmentionedaporttrailerarea. 21 Q. didyousee?

22 do meanbytrailer? 22 A lookedatoneofthestormwatermanagement
23 Well,thereisamobilestructurethatis 23 ire pondsthatwasinstalledandinplace.

24 usedforofficespace.It'slikea construction 24 Doyouknowwhichone?
25

15 16

J2 recentlybeeninstalled? 2 Q. Bymaterial,youmeanfilldirt?

3 No. It'sbeenthere.I don'tknowwhenit 3 Correct.

4 was led. 4 ,. wherearetheygettingthefill

5 _ kedwhetheryousawanysignsof 5 ifyou

6 c :tivity,andyourresponse to 6 A. I seewheretheyweregettJ

7 thispond, wonderingwhatthecot ionis. 7 filldirt
8 A. Well, )rmwaterpond,th 8 Q. Butyou beingdeposited that

systemthatisin isbeingu treatthe 9 correct?
10 run-offfromthe thatisbeing i0 A. Ibelieveso,

ii carriedoutontheport ii Q. Whatareasdid depositedin?

12 Q. Andyousaw constructionunderway? 12 A. Inoneof--there's thatiseastof
13 A. Yes. 13 the12thAvenueorI believe [eofareaswhere

14 Q. Whatdidyouse 14 materialisbeinglaid

15 A. Well,there's movingdirtand 15 Q. Whatarethey?

16 depositingdirt. % 16 MS.MARCHIORO: action;

17 Q. Whenyou heavyequipment,w%do you 17 A. Canyou
be :ific?

18 mean? / _ 18 Q. (BYMR. Yes. Whatarethe of

19 A. Tra_r trailers, k 19 areasthatyou .liedwerewherematerialwas '_g

20 Q. _#rethanone? _ 20 laiddown?Ci namethem?

21 _ _ouple.I don'trememberhowme.my,k 21 A. No. cannotnamethem.

22 /. Andyousaythey'reusedfore_ankment _ 22 Q. identifythemgeographically?

23_nstruztion. Howcouldyoutellitwasbeingused_ 23 A

2/ embankmentconstruction? .... k 24 Goahead.
n. becauseyoucanseewncL_L**=x'==d_r_,iti..=• 25 more "%,
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17 18

1 need 1 Ecology.

Q, Youcan'tdescribethemverbally?Eastor 2
3 northorsouthofsomeparticularpoint? 3 Tomwasa federalpermitcoordinator.

4 saideastandupslopeofthe12th 4 Andhowdidyouworkwithhim?

5 Q. othersignsof did 5 A. workedon--Iworkedonvarious ects

6 yousee? 6 withTom requireda 401certificat:
7 A. We Ltsomeofthe inthe 7 Q. they?

8 buy-outareahad removed, 8 A. Well, _'trecallall acts,butI

c garbageremoved, _oved.Therewasorange 9 workedonthe proj( theWillowsPun

I0 nettingerected.Some area--well,muchofthe I0 golfcourse, intheKingCounty
Ii areaisfencedoff. II area.Thosearethe tomindrightnow.

12 Q. Anyother activitythat 12 Q. Didyouworkwith onthe--ar@you

13 yousaw? 13 familiarwiththeBattl Goldapplication?

14 A. I don' anything thispoint. 14 A. No,I did

15 Q. Now .dyousignany [eases, 15 Q. You're .atwithwhat s,though?

16 anything sortinordertoget tothe 16 A. Yes.

17 site? 17 Q. And itthatyoudidn't withhim

18 'don'tbelieveso. 18 onthat?

19 Werethereanyareasyouwantedtosee 19 A. 's ineasternWashington.

20 allowedtolookat? 20 Q whywouldhebeworkingona in

21 A. No. 21 eas Washingtonandyou'remakingitsound you

22 Q. DoyouknowTomLuster? be? Whyisthat?
22 A. Yes. A. ThegeographicareathatI'massignedto

n Howdoyouknowhim? includesKing,Kitsap,Snohomish,Skagit,SanJuan

19 20
1 1

2 Andwhatwashisassignment?Wasn't 2 Andwhatdoesthatentailin
3 3 in'.'

4 A. 4 A ing$50a year.
5 Q. )? 5 Q. t'sit?

6 A. signmentswerenotgeograph 6 A.

7 basedasfar knowthewaymineare. 7 Q. So _necanjoin?I couldjoin

@ Q. Inother ds,hehadstatewi( R ofWetlandS: listsifI paid$50a

responsibilities? = A. You

I0 A. Whenhe his I0 Q. _d there norequiremen; trainingor

ii responsibilities,! )res_atewiee, ii credentials?

12 Q. Whatdoestheieac ordinatormean?is i2 A. Nottobecome society.There

13 thata DC.Ete_? Why e::Dlaintomewhatyou 13 aretobecomecertified.

14 meanbylead401coordina' 14 Q. What'snecessary certified?

15 A. IbelieveTom ecology,he 15 A. Iwouldhavetc applicationto

16 wasthesenior401 at gy. 16 answerthataccurate

17 Q. Eorthewho 17 Q. Well,you onthe societya

18 A. Forthe 18 numberofyears you?

19 Q. Now, a memberoftheSoziet 19 A. Iwas

20 WetlandSci( 20 Q. Do haveageneralideaof
21 A. 21 necessar becomecertified?

22 _ doyouknowwhetherMe.Lusteris? 22 needabackgroundinoneofthe

23 Ibelievehewas. 23 orphysicalsciencesthatarelisted

24 anyreasonto There's,Ibelieve,a minilmmoffir

2! heisn'tan)_ore?
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21

1

2 0. Now,whatdidyouunderstandTomLustez's 2 Q. HaveyoutalkedwithTomLusterrecently?

3 withregardtothe--I believeyou 3 No.
4 Lthhimontheairport401;isthe ht? 4 _nwasthelasttimeyoutalkedwith J
5 A. correct. 5 A.

6 Q. idyouunderstandhis was? 6 Q. How prepareifyoudidfc

7 k. .eintheairporl orany 7 your heretoday?

8 otherproject requires ividual401isto 8 A. I spoke attorney,az attendeda

9 workwiththe andtheother 9 depositiontraining

I0 technicalstaff onthatproject. I0 Q. A_dthat'sJoan

11 Q. _d dowhat? II A. That'scorrect.

12 A. Well,it project,but 12 Q. Didyoudoanythim

13 generallyspeakiz istowrite 13 A. I rereadthe testi_ny

14 thepeznitdec thatis ontheassessment 14 --thedocuments with again.

15 mde bythe staffwho involvedinthe 15 Whatdoyoucall They'renot :itions,but

16 project. 16 themotions,I Thosearethe _tsthatI
17 Q. wasityourunderstandin(.tTom'srole 17 lookedat.

18 involv g someprofessional hi,elf? 18 Q. _d talktoanyoneelseother

19 Yes. fallwithinthescope is 19 yourattor aboutyourdeposition?

20 re_ sure. 20 A.

21 Whatwouldbewithinthescopeofhis 21 n anythingrelatedtopreparationforyour

22 toyour understanding? 22

23 A. Well,Tom'sroleintamsofadministering No.

24 thestate-delegatedauthorityundertheCleanWater Q. TalktoKatieWalter?

23 24

1 172wasmarkedfor

2 :estimony? 2 identification.) J
3 A. Ireadthroughit,yes. 3 [BYMR.EGLICK)Showingyouwhathasbeen

4 Didyouthinkthatwaspartofthesta: 4 marked 172toyourdeposition.Can

5 ocuments? 5 identify

6 A. searethedocumentsIwasref to, 6 A. Yes. LSismydeclaration,

7 yes. 7 O. That bmittedtothePollut:Control

8 O. Well, me:larify,then. Walter 8 HearingsBoardin caseinopposi toa stay?
submittedwhat be knownas ora G A. Yes.

I0 declaration, whenwewere I0 Q. Didyouwrite
ii askingthePCHBfor thatwhatyouread? ii A. Idid.

12 A. Yes. 12 Q. _d didyouconsult anyoneinwriting

13 Q. Didyouread nszriptofherdepositio= 13 it?

14 whichtookplacela._ 14 A. I consultedwit

15 A. No. 15 Q. Anyoneelse?

16 Q. I :larify 16 A. I spoke Walter.

17 A. Oh,n( 'msorry. 17 Q. A_yone

18 _. The a difference,in )rds,between 18 A. Ibe] that'sall.

19 a deposi whichiswhatwe'redoin( today,and 19 Q. onpage3ofyour

20 adecla :ion. 20 Doyou 'regota footnotetherereferrin( a

21 21 publi
22 Am I:learernow? 22 Yes.

23 A. Yes. _d thetwoeditorsofthepublicationare
24 Q. That'sa goodtransitionintowhatI'mgoin
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25 I 26

1 1 ratiozo_e thatis andI
2 A. Yes. 2 --it'si_ortantnottobecomea ratio

3 AndHomer,H-o-r-n-e-r? 3 It'sunportantnottobetotallyortoo

4 reef. 4 _dontheratio,becauseit'smoreimportant

5 Q. whoarethey?Doyouknow 5 thefunctionsthatarebeingevaluated

6 A. I do. 6 usetheratiosasaguideline, don't

7 Q. Who they? 7 usethemal onlydecision-_kingtool.

B A. Well, A/ousispres today. B Q. Now, readthePollution

Q. Whatdo knowabout 9 HearingsBoard ongrantinga thiscase?

I0 A. I've years. I0 A. Yes.

Ii Q. Isshea II Q. _adareyou analysison

12 A. Yes,sheis. 12 wetlands?

13 Q. AndRichHorne 13 A. I didreadit,yes

14 A. RichHornet Drattheuniversity. 14 Q. Didyouthink .sionreflecteda

15 Q. I takeit your _tionthatyou 15 ratiozombie youuse

16 workedonthis actonwhich this 16 A. I would rereadthat, it'snot

17 finalreport 17 whatcomestomi no.
18 A. 18 (Depo £:hibitNo.173was for

19 Q. s aratiozombie,M_. 19 fication.}

20 A. refertothatinparagraph13of 20 Q. EGLICK)Showingyouwhathas

21 decL ion. 21 173toyourdeposition.Can

22 Right. 22 it?

23 A. Bythat,thezonte::tofthatwasa 23 Thisisane-mailthatIsenttoTomLuster

24 thatweatecologyuseratiosasguidelines 24 RayHellwigon February17,year2000.
2_ 25 '

27 I 28

2 A. WithJimKelley. ._,__derstand

3 Q. Andwoulditbeac:uratetocharacterizeth 3 positi_inion, because

4 _ssettingoutyourpositiononvariousiss 4 I ass__fering you_
5 towetlandsandthethirdrunwaypro asa _ somesot"'
6 result hatmeeting?Takeaminuteand atit. 6
7 MR LICK:Sincethewitness a ] Q. Soassumingthatyou'reane_:pertasecology

8 fewminutes !adit,whydon'twe therecord. $ olaims,isitaccuratetosaythatthis_ihibit173to

offthere:ere. 9 yourdepositionsetsoutyourinecology'sviewat:pert

I0 A. Canyou yourques please? I0 opiniononissuesrelatingtowetlandsandthethird
ii Q. (BYMR. wehavethe Ii runwayasa resultofameetingwithM/.Kelley?

12 reporterreaditbark. i2 A. Thatiscorrect.

13 (Thereporterrea_ :kasrequested.) 13 Q. CouldyoulookatthethirdpageofE::hibit

14 A. Canyoudefine 14 173,andcouldyoureadthattopparagraphonthepage

15 Q. (BYHR.EGLIC thinkposition 15 intotherecord,please?
16 means? 16 A. "ItoldJimthatthereisan in-basin

17 A. I'maskil toclarify _hatyou 17 mitigationopportunityEcologyandEPAidentifiedas

18 meanbymypoe 18 desirabletothePort.ThePorthas,todate,not

19 Q. I'm youwhatyour ofthe 19 consideredit. Thatistheheadwaterwetlandinthe

20 wordposit is,andsinceI'maskingthe :ions, 20 WalkerCreekbasin.Thereisanundeterminedamountof
21 I'dask toanswer. 21 fillthatcanberemovedfromthatwetland.Thismay
22 A. lookingforclarificationonyour 22 beamitigationopportunitythePortcanpurchaseto

23 ques rightnow. 23 raisetheirratiotoi toi. IftheEHB asksmeif

24 You'resayingthatyoudon'tknowwhatthe 24 thePortpursuedallin-basinmitigationopportunities,

25 25 !willhavetosayno."
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1 Q. Wasthisopportunitythatyou'redescribing 1 functionsfortwoclassesofwetlands,riverineand

2 hereeverincludedaspartoftheport'splans? 2 depressional.

3 A. No. 3 Q. Arethereanyaspectsoftheport'svarious

4 Q. SoifthePCHBaskedyouiftheportpursued 4 proposalsrelatingtowetlandsfortheairportwhere J
5 allin-basinmitigationopportunities,thenaccording 5 thatmethodwouldbe apttoapply,a-p-t?

6 tothismemo,you'regoingtohavetosayno;isthat 6 A. Itcouldbeusedtoassessthefunctionsof

7 correct? 7 theriverineandthedepressionalwetlands.

8 A. That'scorrect. 8 Q. Soisthatanswerthena,yes,thereare

9 O. Andthat'sstillthecasetoday;isn'tthat 9 aspectsoftheportproposalswherethismethodwould

i0 correct? i0 beaptlyapplied?
II A. Yes. ii A. Yes.

12 Q. Lookingdow_onthispage,thethird 12 O. Andwasitappliedtoyourknowledge?

13 paragraphdownyourefertoanHGM-basedmethodfor 13 A. Tomy knowledge,itwasnot.

14 evaluatingwetlandfunction;isthatcorrect? 14 Q. Andisthismemotoyourknowledgethereason
15 A. Yes. 15 --or:pressedtoyourknowledgethereasonwhynot,

16 Q. WhatistheHGMmethod? 16 quote,becauseatthetimethattheportconductedits

17 A. ItistheWashingtonstatewetlandfunction 17 studies,themethodwasnotavailable?
18 assessmentmethod. 18 A. Thatiscorrect.

19 Q. Whocameupwiththatmethodifthat'sthe 19 Q. Now,thismemowaswritteninFebruary2000;
20 correctscientificterm? 20 isthatcorrect?

21 A. Themethodwasdevelopedbya groupof 21 A. That'scorrect.

22 professionalsinthenorthwest,anditwas--the 22 Q. Andwhendidthemethodbecomeavailable?

23 effortwasledbyecology. 23 A. IfI'mnotmistaken,itwasearlierin2000

24 Q. Andhowisthatmethodused? 24 thatitwaspublished.

25 A. Thatmethodisusedtoassesswetland 25 Q. Doyouknow--areyoufa_/liarwiththefact

31 32

I thattheportwithdrewits401applicationandthen 1 Q. Andshesaysoryousay,quote,theH_-based • "_

2 resubmittedit? 2 methodmentionedbySarahwasjustreleasedbyecology. J
3 A. Yes. 3 Itwasnotavailableatthetimethattheport
4 Q. Andthatoccurred,didn'tit,inthefa!!of 4 conducteditsstudies,sothecomentisirrelevant,

5 2000? 5 endquote.Sowasyourpointherestrictlyrelatedto

6 A. Ibelieveso. 6 thetimingbetweentheport'sstudiesandtheHGM
7 Q. AndthatwasafterthisE::hibit173'was 7 methodsrelease--

8 written,wasn'tit? 8 A. Yes.

9 A. Yes. _ Q. --whenyouusetheterm"irrelevant'?

I0 Q. Andwastheresomepointa_whizhezo!cgy i0 A. Yes.

ii consideredhavingtheport:onductitsanalysis ii Q. Sootherthanthetimingissue,istheresome

12 pursuanttothisH_ methodafterFebruary20C0? 12 otherquestionof relevancethatyoumeanttoconveyin
13 A. No. 13 thismemo?

14 Q. Now,justsoI understand,ifyoulookat 14 A. I believe--well,theporthadalsoalready

15 thisthirdparagraphagain,thecommentthaiyou_ke 15 donea functionassessmentusinganothermethod,and
16 hereis,quote,theHGM-basedmethodmentionedbySarah 16 theyalreadyissuedtheirreportforthefunction
17 --that'sSarahCook,isn'tit? 17 assessment.

18 A. Yes. 18 Q. That'sa timingissue,correct?

19 Q. Andshewassomeone--awetlandsor:pertwho 19 A. They'dalreadyconductedtheirfunction

20 submittedcormentsonbehalfofAirportCommunities 20 assessment,so,yes,I guessitisa timingissue.

21 Coalition;isthatcorrect? 21 Q. Now,whenapplicationsweresubmittedto

22 A. Yes. 22 ecologyinotherareasorotherapplicationsthat

23 Q. Soyou'rereferringtoa commentshe_de;is 23 you'reawareofafterthisHGMmethodwasadoptedby

24 thatcorrect? 24 ecology,wasthatthemethodthatecologyaskedtobe

25 A. Yes. 25 usedinfunctionalassessments;HGM,thatis? 4,-
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I A. No. I A. Or in innertidalareas.

2 _. SowhatisHGMusedin,then? 2 Q. Wherethere's-- woulditbe accurateto say

3 A. It'susedfor largerprojects. 3 wherethere'ssomekindof interactionwithmarine

4 _. Letme rewordthe question,then. When 4 waters--
5 largerprojectscameinafterthe H_ methodwas 5 A. Yes.

6 adopted,isthatthemethodthatecologyhadusedfor 6 Q. -- saltwater?

7 determiningfunction? 7 A. Yes.

8 A. I don'tknowifwe'veusedityeton any 8 Q. Goahead.

9 otherproject. 9 A. I'mtryingto recallyourquestion.

i0 Q. Havelargerprojectsofthe sizeof the i0 Q. Well,the questionwaswhatmakesit a method

!i airportproject--whenyou say largerproject,whatdo II thatecologyappliesto whatyou'vecalledlarger

12 youmean? 12 projects,and I thinkyou wereexplaining.

13 A. I thinkofprojectsliketheAuburnracetrack 13 A. The methodwas intendedto be a rapid

14 or largeroadprojects,someoftheSoundTransit 14 assessmentmethod,but the realityis thatit'snot.

15 projectsthatarebeingconsidered,projectsrequiring 15 Itrequiresa lotof trainingto learnhow touse it,

16 anindividual404pemit. 16 andit takesa fairamountof timeto applyit.

17 Q. Now,whatisit abouttheHGMmethodthat 17 Q. Now,why doesittakea fairamountof time

18 makesit somethingthatecologyappliestolarger 18 toapplyit?

19 projects? 19 A. Itwouldtakesomebodywho was newto the

20 A. Themethodappliesto projectsfirstof all 20 methoda lotof time. I imaginethatwithtime

21 wherewetlandimpactsareto thosetwoclassesof 21 somebodycouldbecomemoreadeptat usingit,but it's

22 wetlands.Theydon'tapplytoother--theydon't 22 nota rapidmethod.

23 applyto slopedwetlandsor toestrinewetlands. 23 Q. Now,why is itnot a rapidmethod?Doesit

24 Q. Estrinewetlandsmeansasif on thecoast 24 require,forexample,moredatathanothermethods?

25 line,somethinglikethat? 25 A. Yes.

35 36
1 Q. _d istheresomethingwrongwithit 1 onbehalfof somedevelopersin theAuburnareawho

2 requiringmoredata? 2 wantedto usetheAuburnmtigationsiteasa
3 A. No. 3 stormwaterdetentionandtreatmentfacilityforthai:

4 Q. So itrequiresa moredetailedlookat 4 planneddevelopments.

5 functions;isthatcorrect? 5 Q. Now,how did youhearaboutthat?

6 A. Yes. 6 A. I don'trecallspecificallywhenor fromwho,

7 Q. Couldyou lookatpage4 ofthis£::hibit!73? 7 but I may haveheardit likelyfromsomebodyat the

8 Doyou see! thinkit'sthe thirdparagraphdown? It 8 port.

starts,"ItoldJim." = Q. What'sthematter,ifanything,withusing

I0 A. Yes. i0 themitigationareaforstormwaterstorage?

i! Q. Couldyou readthatintothe recordif you i! A. Well,thatactuallyis thequestionthat

12 would? i2 startedtheten-yearwetlandsresearchprogramwas the

13 A. "itoldJimwewil!restricttheuse ofthe !3 wholequestionofwhenand ifwetlandsshouldor could

14 mitigationareaso itcan'tbeusedforoff-site 14 be usedforstormwaterdetentionand treatment.

15 regionalstozmwatercontrol.He saidthePorte:_pects 15 Q. Well,letme -- it seemsas if you'retelling

16 thisrestriction.My understandingis thereis 16 Mr.Kelleythisis notsomethingthatyou wantto see

17 interestintheareatouse the sitefor regional 17 as a use ofthe mitigationsite;is thatcorrect?

18 stormwaterstorage." 18 A. That'scorrect.

19 Q. Now,what'sthatabout? 19 Q. Sowhy did you tellhim that?

20 A. Thisrefersto theAuburnwetlandmitigation 20 A. Well,I toldVc. Kelleythatwe weregoingto

Zl site. 21 --in ourdeliberationwe weregoingto makeitclear

22 Q. _d you'resayinghere[hatthere'sinterest 22 thatthatmitigationsitewouldnotbe availablefor

23 in theareatouse forregionalstormwater.What's 23 somebodyelseto useas a stormwaterdetentionand

24 thata referenceto? 24 treatmentfacility.

25 A. I was referringto interestthatI had heard 25 Q. Actually,itdoesn'tsaytreatmenthere,does
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i it? Itjustsaysstorage,doesn'tit? 1 O. _d therestisnotforest_;isthatright?

2 A. Itsaysstorage. 2 A. Therestwillbescrub,shrub,andemergent

3 Q. Sowhat'sthematterwith--whywould 3 andsomeopenwater. -_

4 ecologyinsistonnotallowingthemitigationsiteto 4 Q. Isthestormwaterstoragea probleminsome

5 beusedforstormwaterstorage?What'sthethinking 5 wayforthenonforestedwetlandaswell?
6 behindthat? 6 A. Yes.

7 A. Thethinking--well,wehavefoundthat 7 Q. Why?

8 wetlandsthatarebeingusedtomeetdetentionneeds, 8 A. Therearespecificlifecyclerequirements

9 thestoragefunctionofthosewetlandsisbeing 9 thata lotofspecieshavethatcan--thatare

i0 ma::imizedtomeettheneedsofthedevelopment,and I0 affectedwhenwetlandsareusedforstormwatercontrol.

Ii oftentimesthatpracticeresultsindegradationofthe ii Therearewaterqualityeffects.Butprobablymost

12 wetlandsystem. 12 importantlyisthatunderstateandfederallaw,

13 Q. Whatdoyoumeanbydegradationofthe 13 wetlandsaswatersofthestatearenottobeusedas

14 wetlandsystem? 14 waterpollutioncontrolfacilities,sothere'sa legal

15 A. Ifyoutakea forestedwetland,forezample, 15 questionaswell.

16 andyoubuildanoutletstructureoryouimpoundthat 16 M_._L_RCHIORO:Whydon'twetakea break.
17 forestedwetlandanduseitasa bathtubfor 17 _. EGLICK:Sure.

IB stormwater,youcanandoftenwillkillthetreesin IB (Recesstaken.)

19 thewetland. 19 (Deposition_±ibitNo.174wasmarkedfor

20 Q. IstheAuburnmitigationsiteforested? 20 identification.)

21 a. Portionsofthatsitearedesignedtobe 21 Q. (BY_. EGLICE)Showingyouwhathasbeen

22 forested,yes. 22 markedas_hibit174toyourdeposition,

23 Q. Whatpercentage? 23 _. Stockdale.Doyourecognizeit?

24 a. OffhandI don'trecall,butit's30to50 24 A. Thislooksfamiliar.

25 percentperhaps. 25 Q. Whatisit?

39 40
1 A. Itisa colormapofthewestsideofthe I area. "

2 airport,thenorthendoftheairport,primarilythe 2 Q. Whydon'tyouindicatethatgeneralarea. -,a
3 MillerCreekdrainagelabeledwetlandandstream 3 A. (Writing).Again,I couldbewrong.

4 impactsintheMillerCreekbasin. 4 _y otherareaswhereyouobserved

5 5 cons tionworkorwhereyouobserved

6 :rvedatyourlastsitevisit?WhatIcouh 6 placeyouobservedonyours _

7 aredpen,ormaybea bluepen better 7 We're aboutthelastonein 2001;is
8 with omrk them.Howwould 8 thatcorrect?

A. we lookedatorwhe were? G A. That's :t. Again, beguessing

i0 Q. Allof above. I0 where--youknow, area.

II A. I iswherethe ii Q. Itlookslike toplacessouth

12 traileris. 12 ofwhereyoujustcirclet saidgeneralembankment.

13 Q. Whydon'tyou thatandwritetheword 13 A. That'scorrect.

14 "trailer"ifyou :edoingthis,areyou 14 Q. You'resayinc otherareasthere,

15 not,inbluepen 15 butyou'renote::ac sure
16 A. Blue 16 A. That'sc(

17 O. • yourinitials sowe'll 17 Q. Butit inthearea --I

18 knowyou thatonthererather themapmaker. 18 guessthere a coupleofstubsthat tothe

19 There go. 19 eastas lookingatthenap,and
20 (Writing).I donotrecallwhere 20 it's intheareaofthosetwostubs ow

21 pondisthatwelookedat. Imean 21 where markedgeneralembankmentfillarea;
22 intryingonthismapwhereitwas. 22 cor

23 Q. Whatabouttheembankmentworkthatyou I'moffhere.Thisisn'tthethirdrunway.
24 referredto? is12thAvenueri here;isthatcorrect?Is

25 orzs
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i-e"T_--7/._- _h't'_'_5'!'=h==i-';z h==_ti_'=_h 1 it.

2 this_se featu_ Z A. (Writing]

3 themap. _ 3 Q. We'llcomebackto that. Couldyou takea

4 Q. Havey_ the.ke_om? 4 lookatpage -- we'rebacktoyourdeclarationby the

_irdrunwa'fe_an_entL.._%5A._be"5Oh thatwouldindlcatetnat.tnel_1_Pd_ 5 way,whichis_._ibit172. Couldyou takea lookat6 page7,paragraph-- actually,page6,paragraph15?

7 Q. Well,letme askyouanotherquestion,and 7 Do youseethat?

6 maybeyoucan ina breaktry toorientyourselfon this 8 A. Yes.

and I'iicomebackto it. I don'twanttotestifyfor _ Q. I noticeyourfirstsentenceheresaysthat

I0 youas towherethingsare located,but I'llcertainly i0 "ecologyrecognizesthatpublicinfrastructureprojects

ii giveyoua chancetotakea lookat itandI can ask II may requirea uniqueblendofnaturalresource

12 yousomemorequestionsaboutit. You werereferring 12 mitigationstrategies."Doyou see that?

13 toWalkerCreekheadlandsbefore,wereyounot? 13 A. Yes.

14 A. Headlands? 14 Q. And thenlookoverifyou wouldon page7 of

15 Q. Headwaterwetlandsorsomethinglikethat. 15 yourdeclaration,paragraph16. You'velistedhere,

16 A. Can you tellme whereI referredtothat? 16 haven'tyou,someobjectivesthatecologysetout in

17 Q. Thatis theheadwaterwetlandin theWalker 17 1998withregardto its reviewof the thirdrunway

18 Creekbasin. 18 project?

19 A. Okay. 19 A. Yes.

20 Q. Isthatsomethingyoucan showus itsgeneral 20 Q. And seethe secondbulleteditemthere?

21 location? 21 A. Yes.

22 A. Yes. That'swetland44a. 22 Q. Couldyou readthatintotherecord,please?

23 Q. Andcan youcirclethatforus? 23 A. It says,"Ecologyhas theresponsibilityto

24 A. (Drawing). 24 protect,m/tigatefor,and restorethe waterquality,

25 Q. Andmaybe-- thankyou--put yourlabelon 25 hy_ology,food-chainsupportfunctions,andaesthetics

43 44
1 of theMillerCreekandDesHoinesCreekbasins,and 1 A. No.

2 relatedsub-basinsinand aroundSeaTacAirportfrom 2 Q. So ifyou couldlookbackat page6,

3 impactsassociatedwiththeThirdRunway/MasterPlan 3 paragraph15,whereyou'resaying,"Ecologyrecognizes

4 Improvementproject." 4 thatpublicinfrastructureprojectsmy re,ire"and so

5 Q, Andcouldyou readthene::t bulleteditemas 5 on.

6 well,please? 6 A. Uh-huh.

7 A. "Ecology'sresponsibilitiesare linkedto 7 Q. Let'stalkaboutthatfor a moment. What'sa

8 insuretheprotectionofallbeneficialusesin 8 publicinfrastructureproject?

9 receivingwatersincludingwaterquality,water = A. A publicinfrastructureprojectwouldinclude

I0 quantityandfish." I0 an airportoran essentialpublicfacilitylikea

ii Q. Now,thoseare-- ifyou know,thoseare !i highway,perhapsa wastewatertreatmentplant.

12 basedon thestatewaterqualitystandards,aren't 12 Q. And areyou basingthaton a definitionor is

13 they,thatecologyissupposedtoenforceunderthe401 !3 thata termyoucameup withyourselffor your

14 progr_? 14 declaration?

15 A. Yes. 15 A. No. I believetheGrowthHanagementAct

16 Q. Is therea statewaterqualitystandardthat 16 defineswhatan essentialpublicfacilityis.

17 providessomedifferentapproachforpublic 17 Q. Well,I'maskingyouaboutyourdefinitionof

18 infrastructureprojects? I@ publicinfrastructureproject. Didyou comeup with

19 A. Is therea waterqualitystandard? 19 thedefinitionof publicinfrastructureprojecton your

20 Q. Is therea statewaterqualitystandardthat 20 ownor istheresomeregulationsomeplacethatdefines

21 providesa differentapproachfor publicinfrastructure 21 publicinfrastructureprojectfor you?

22 projects? 22 A. No. PerhapsI shouldhaveusedessential

23 HR. PEARCE:C,bjeztion;callsfora legal 23 publicfacilityinsteadofpublicinfrastructure

24 conclusion. 24 projecttobemoreclear.

25 O. (BYMR, E_ICK) Toyourknowledge. 25 Q. So thenpublicinfrastructureprojectisnot
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i somethingthatyou'reawareisdefinedanywhereinany 1 earliertest_ny.

2 particularway? 2 Q. (BYMR.EGLICK)Well,ifitmischaracterizes

3 k. No. NotthatI'mawareof. 3 it,_. Stockdale,youcancorrectmerightnow.

4 Q. Istheresomethingthat--letmestartover. 4 A. I'mtryingtofollow--couldyouplease •

5 A publicinfrastructureprojectisthenone 5 restateyourquestion?

6 sponsored,forezample,bya government;isthat 6 MR.EGLICK:Couldyoureadthequestion?

7 correct? 7 (Thereporterreadbackasrequested.)

8 A. Yes. 8 A. Well,statelawdirectsus toconsider
9 Q. Isthissentence,thisfirstsentenceof 9 infrastructureprojectsandtoapproachthemitigation

I0 paragraph15ofyourdeclaration,sayingthatthings i0 strategydifferentlythanwenormallydo.

Ii thatwouldnotbeacceptableforaprivatelysponsored ii Q. (BYMR.EGLICK)Soifthere'samitigation

12 projectareacceptablefora publiclysponsored 12 strategythatdoesn'tmeetthestandardsofthestate

13 project? 13 waterqualitystandards,youcanadoptitifit'sa
14 A. StatelawRCW90.74saysthat. 14 publicinfrastructureproject?

15 Q. Soyouranswertothatquestionisyes? 15 MS.MARCHIORO:Objection;callsfora legal
16 A. Yes. 16 conclusion.

17 Q. Andyourauthorityforitisstatelaw90.74? 17 Q. (BY_. EGLICK)Wasityourunderstanding
18 A. Correct. 18 thatifa mitigationstrategywasauthorized,for

19 Q. Soyourtestimonyisthatinpreparingthis 19 example,under90.74-- Iassumeyou'refa_iliarwith

20 declarationanddescribingthewaythatyoulookedat 20 90.74,aren'tyou?Youciteitinyourdeclaration,

21 thethirdrunwayproject,itmadea differencethat 21 don'tyou?

22 thiswasapublicinfrastructureprojectintermsof 22 A. Yes.

23 theevaluationofwhetherstatewaterqualitystandards 23 Q. You'reveryfamiliarwithit,aren'tyou?
24 weremet? 24 A. Yes.

25 HR.PEARCE:Objection;mischaracterizesthe 25 Q. SothisisnotGreektoyouintermsof

47 48

1 understandingwhatwe'rereferringtowhenwesayRCW 1 O. Regardlessofwhethertheproject's

2 90.74;isthatcorrect? 2 mitigationcomplieswithRCW90.74;isn'tthatcorrect? 4
3 A. That'scorrect. 3 A. That'scorrect.

4 Q. SowhenyouwereapplyingRCW90.74inyour 4 Q. Let'slookatpage8ofyourdeclaration,

5 reviewofthethirdrunwayproject,wasityour 5 paragraph18. You'vegotthis--whatwouldyoucall

6 understandingthat90.74inanywayloweredthebar-- 6 this?A matrix?A chart?

7 doyouunderstandwhatImeanbyloweredthebar? 7 A. Yes.

8 A. Yes. 8 Q. Whichwouldyoucallit?

9 Q. --onwhetherwaterqualitystandardswere G A. A table.

I0 metbyapublicinfrastructureproject? i0 Q. We'vegotthistableentitledCompensatory

II A. RCW90.74doesnotlowerthebaronwhat Ii Mitigation.Doyouseethat?

12 standardsprojectsneedtomeet. 12 k. Yes.

13 Q. Sowhatevertheuniquemitigationisoris 13 Q. Andforin-basinmitigation,you'vegota

14 notfora publicinfrastructureproject--that'syour 14 numberofvalueslistedunderfivecategories.Doyou

15 term--thatmitigationstillifyouwillcutthe 15 seethat?

16 mustardunderthestatewaterqualitystandardsjust 16 A. Yes.

17 likeanyotherproject;isthatcorrect? 17 Q. Fora totalof 102.27acres;isthatright?
18 A. That'scorrect. 18 A. That'scorrect.

19 Q. Andifa proposalispermitted--a 19 O. Now,I justwanttogooverthesenumbersand

20 mitigationproposalispermittedunder90.74but 20 understandwhattheymeantoyou. Wetlandcreation,

21 doesn'tmeetthestatewaterqualitystandardsinterms 21 there'sa zeroforin-basinmitigation;isthatright?

22 ofwhatitaccomplishes,thenthat'snotanacceptable 22 A. That'scorrect.

23 proposal;isn'tthatcorrect? 23 Q. Sothatmeansnowetlandsarebeingcreated

24 A. Ifaprojectdoesn'tmeetwaterquality 24 inthein-basinarea;isthatright?

25 standards,wearen'tabletocertifyit. 25 A. That'scorrect.
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l Q. Now,thereare wetlandsbeingcreatedin 1 thatpartof the formerwetlandisbeingrestored,and

2 Auburn,aren'tthere? 2 thereare also-- theYuccaFarmwetlandor former

3 A. Yes. 3 wetland,the drainedwetland,isbeingrestored.The

here? 4 draintilesarebeingremoved.I believethat'sthe4 Sowhy aren'ttheycounted

5 A. Theyarebeingcountedhere. 5 prmary locationsofthatacreage.

6 Q. Well,not underin-basin,arethey? 6 Q. Of the 6.6 acres?

7 A. They'rebeingcountedintheout-of-basin 7 A. That'sright.

8 mitigation. 8 Q. Now,sowouldthis6.6-- is thatthe kindof

Q. And what'sthe difference? 9 thingyouwere talkingaboutdoingatthe WalkerCreek

i0 A. The differenceisthatthe Auburnsiteisnot I0 head--whatwas thattermagain?

Ii intheMillerCreekorthe DesMoinesCreekbasin. II A. The WalkerCreekheadwaterwetland.

12 Q. Soit'snotin theimpactedbasins;isthat 12 Q. Headwaterwetland. Isthatthesamekindof

13 correzt? 13 thingyouweretalkingaboutdoingthere?

14 A. Correzt. 14 A. Ifthe -- I haven'tdonean assessmentof

15 Q. Now,you haveunderwetlandrestorationhere 15 whatispossiblethere,but thereis anareatherethat

16 6.6 acresforin-basinmitigation;isthatcorrezt? 16 isfillin thewetland,so if thatfillisremovedand

17 A. Correct. 17 thehydrologyinthe soilsare restored,thenthat

18 Q. Now,whatis that-- firstof all,what's 18 wouldqualifyas wetlandrestoration.

19 beingdoneby theportfor the6.6acresofcredit? 19 Q. red thenyou haveherewetlandenhancement,

20 A. Of restoration? 20 21.46;is thatright?

21 Q. Yes. 21 A. That'scorrect.

22 A. I believeall ofthatisat theVaccaFa:_ 22 Q. What'senhancement,wetlandenhancement?

23 areawhereinpartsomefillisbeingremovedfrompart 23 A. Enhancementisa mitigationactivitywherean

24 of theVaccaFar_propertythatis eastor sortof 24 e::istingwetlandis -- I don'twanttouse the word

25 southeastof thecurrentalig_entof the:reek,so 25 restored,becauseI'mgoingto confuseyou-- the

51 52
1 e::istingwetlandis improvedif youwill. The 1 qualitywetlandsare incorporatedintothemitigation

2 differencebetweenwetlandrestorationandwetland 2 package,and in somecircu_tances,we givemitigation

3 enhancementprimarilyiswhereyou'rerestoringan area 3 creditforthatat a reducedratio.
4 thatoncewas a wetlandversuswetlandenhanzementis 4 Q. Letme understandsomethinghere. Wetlands

5 wheretheaztivityistakingp!azeinan e::isting 5 areprotectedunderbothstateand federallaw,aren't

6 wetland. 6 they?

7 Q. Sowhatis-- this2i.46youcitehere,what 7 A. Yes.

@ is-- whataztivitiesarebeing:ountedaswetland @ Q. And particularlyifit'sa significant

enhancementtoqet tothis21.4_value? 9 wetland,you'rereallynotallowedtogo inand alter

I0 A. Wall,fore::ample,partofthe fairwaysat I0 or destroyitanyway,are you?

II the golfcourseare currentlywetland,bu:they're ii A. Inmostcircumstances,yes.

12 highlydegradedwetland,and thefairwayisbeing 12 Q. But this-- I'musingyournumbersfor a

13 decommissionedorreturnedbacktoa morenaturally 13 moment,and wemay haveto talkaboutthatlater,but

14 vegetatedplantcommunity,so inthoseareas,theplant 14 yourcharthereis sayingtheportis getting

15 co,unitiesarebeingrestored. 15 rezognitionifyouwillof 23.55acresforpreserving

16 Q. In ane::istingwetland? 16 thatwhichmustbepreservedanyway?Am I

i7 A. In ane::istingwetland. 17 understandingwhatyou'resaying?

18 Q. ;_d thenyou'vegot a categoryof23.55 18 A. Now,whenyou talkaboutgettingcredit,you

i9 wetlandpreservation, i_ havetodropdownto the lastrow inthe tablewhen

20 A. That'scorrezt. 20 lookingat mitigationcredit.It'sreallya smallpart

21 Q. Now,what'sthatmean? Not 23.55.What's 21 ofthe overallmitigationpackage.

22 wetlandpreservationmean? 22 Q. Well,whateverpartit is, ismy

23 A. Wetlandpreservationismitigation:redit 23 understandingthatI conveyedtoyou inmy question

24 thatis givenfor a pro]actwhenaspartof the 24 correctasto what'soccurring?

25 mitigationpackagewetlandsare-- e::istinghigh 25 A. That'scorrect.
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I Q. Kindof like--nevermind.Strikethat. i that'sreferredtointhe23acreshasbeensetaside

2 Thenyou'vegotanun_)ezherethatsays 2 inthatway?

3 uplandbufferenhancement.Doyouseethat? 3 A. Hasbeensetasidecurrently?

4 A. Yes. 4 O. Yeah.ASpartofthe401. J
5 Q. Bytheway,areyousureallthat21.46that 5 a. Ibelievethatithasbeen,yes.

6 you'resayingiswetlandenhancement--areyousure 6 Q. Andthat'salreadyoccurred.Isthatyour

7 noneofthat'sintheuplandseither? 7 testimony?

8 A. AsfarasI know,thatacreageincludes 8 A. Idon'tbelieveithasoccurred.It'spart

9 wetlandsthathavebeendelineatedandverifiedas 9 ofthemitigationpackagethat'sbeencomittedto.

I0 wetlands. I0 Q. Butatthetimeoftheissuanceofthe401,

ii Q. Wherearethe23acreslocatedthatwetalked ii haditoccurredornot?

12 aboutaswetlandpreservation?Doyouknowthat? 12 A. No.

13 A. I believemostofthatacreageisintheDes 13 Q. Andhasitoccurredsince?

14 MoinesCreekbasin. 14 A. Noneofthishasoccurred.

15 Q. Doyouknowwhere? 15 Q. Iunderstandconstructionhasn'toccurred

16 k. Ibelieveit'sintheborrowsiteareas. 16 becausethere'sa stayamongotherthingsorshouldn't

17 0. Doyouknowwhatfutureplans theport has 17 haveoccurred,I guesswouldbea betterwayofputting

18 forthatareathatyou'rereferringto? 18 it. Wouldyouagreewiththat?

19 A. No,I don't. 19 A. Right.

20 Q. Sowhat'sthemechanismforpreservingthis 20 Q. Butwithregardtotherequirementfor

21 areaintothefuture? 21 preservationandthemechanismthatyou'resayingis

22 A. Themechanismisthattheareaissetaside 22 goingtomakethatso,it'syourtestimonythatthat

23 intheconservationeasementorwitha deed 23 hasnotyetoccurred;isthatcorrect?

24 restriction. 24 A. AsfarasIknow,no.

25 Q. _d doyouknowwhethertheentirearea 25 Q. Lookingbackatuplandbufferenhancement.

55 56

1 What'supland?Whatdoesthatmean? 1 wasdeterminedtoberequiredforthisprojectwasat "_

2 A. Notwetland. 2 theVaccaFarm,wewouldhaverequiredabufferaround

3 Q. Andwhat'sbuffer? 3 theVaccaFarmwetland.Thatwouldhavebeenthe

4 A. Well,bufferisdefinedasa protectedzone 4 buffer.

5 adjacentinthiscasetoawetlandorstreamromp!etc. 5 Q. Isthereanydistinctionbetweenrequiringa

6 Q. Andwhat'senhancementagain? 6 bufferandrequiringbufferenhancement?

7 A. Intermsofuplandbufferenhancement? 7 A. Yes.
8 Q. Yeah. @ O. What'sthedistinction?

9 k. Inthiscase,thereisa hundred-footbuffer G k. Well,thedistinctionsarenumerous,andthey

I0 oneithersideofMillerCreekthatwi!lbeenhancedor I0 dependonthesite-specificsituation.

II revegetatedandprotectedasabufferforMillerCreek. ii Q. Isityourtestimony,then,thatwhena

12 Q. Sothebufferisre_iredinanyevent,isit 12 bufferisrequired,it'stypicallywithoutregardto
13 not? 13 theconditionthatthebufferwillbe leftin?

14 A. Wedorequirebuffersonwetlandmitigation 14 A. Thatdependsona specificsituation.

15 sites. 15 Q. Well,isityourtestimonythatinsome

16 Q. Soitwouldhavebeenrequiredregardlessof 16 situationswhena bufferisrequired,partofthe

17 theenhancement?Thebufferwasalreadya requirement; 17 requirementofthebufferitselfisa specific
iB isthatcorrect? 18 conditionthatthebufferwillbeleftin?
19 A. No. 19 A. Yes.

20 O. Inotherwords,consistentwithstatewater _' - ' '

21 qualitystandards,ecologywouldhaveissueda 40! _ea

22 withoutrequiringbuffersinthatlocation? 22 ofwhati_L _b.e.;._ttha_
23 A. Dependingonwhattheaztivityis,wemayor _ __'-r "'*_ ...... inn

24 maynothaverequired--we11,fore::ample,ifthe 24 Q. _d maybeI'mnotfollowingthetheoryof

25 impact-- iftheonlywetlandmitigationactivitythat 25 wetlandshere,butletmetrytoaskitanotherway.
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1 Uplandbufferenhancement,whichisgetting50.66acres 1 Q. Letme try itanotherway. Ifyou didnot

2 allocatedto iton yourtablehere--do you seethat? 2 havethe categoryherethatsaiduplandbuffer

3 A. Yes. 3 enhancement,isthereany othercategoryin thistable

4 O. Thatissayingwe havea bufferthatwe've 4 thatincludesa requirementthatbuffersthemselves

5 alreadysaidmuste::ist,andnow we'regoingto require 5 e::ist?

6 thatenhancementofthatbufferoccurand thengive 6 A. I guessI'm-- letme giveyou another

7 somelevelofcreditfor that;is thatcorreot? 7 e::ample.At the PaineFieldwetlandmitigationbankin

8 A. You saidthatwe'vealreadydeterminedthat 8 Everett,thereistwo --

9 ithas toe::ist? _ Q. I thinkI'dratheryouanswermy question.

i0 Q. Thata bufferhas toe::ist,and nowwe, i0 A. Okay.

ii eoology,are sayingwe'regoingtogivesomelevelof ii MR. EGLICK:If you couldreadbackthe

12 creditforenhancementof thebuffer;isthatcorrect? 12 question,please.

13 A. We'regivingcreditfor a bufferthatis200 13 (Thereporterreadbackasrequested.)

14 feetwide,so it's100feeton eachsideofthecreek, 14 Q. (BYMR. EGLICK)And the tableI'm referring

15 andthatbufferisbeingrevegetated. 15 to isthistableparagraph18,page8 ofyour

16 Q. Doestheuplandbufferenhancementcategory 16 declaration,whichI thinkit'sobviouslybasedon.

17 includeboththerequiremen:for thebufferandthe 17 A. So ifwe didn'tcallit uplandbuffer

18 enhancementwithvegetationor whateveryouput ina 18 enhancement,wherewouldwe accountfor 50.66acres?

19 buffer,oristhe uplandbuffere_ancementcategory 19 Q. Well,I guessmy questionis, isn'tbuffer

20 heresimplyreferringto whatyoudo to thebuffer 20 requiredanyway?

21 afteryou'vere_ireditsestablishment? 21 A. It dependson whereandhow much. Again,

22 A. Theacreage--the 50.66acresthat 22 whenI gaveyou the VaccaFarmei:ar_ole,ifthiswas the

23 translatesinto13.31mitigationcreditsincludesthe 23 onlyareawherethemitigationactivitywas occurring,

24 entireareathat'sbeingprovidedina protected 24 we wouldrequirea bufferbe placedaroundthat

25 buffer. 25 wetland. That'snot thecaseinthissituation.

59 60
1 HR.EGLICK:Couldyoureadbackthatanswer, 1 andthatareais beingrevegetatedintoa scrub/shrub

2 please? 2 co,unity,I believe.The bulkheadthatformsmuchof

3 (Thereporterreadbackas requested.) 3 theshorelineon the lakeisbeingknockedout,andthe

4 Q. (BYe. EGLICK)Whatbufferwouldyou require 4 shorelineisbeingmademorenaturalifyou will. So

5 aroundtheVaccaFarmintheor:ampleyou justgave? 5 it'sessentiallygrowinga bufferwherethereisn'tone
6 A. Thereis a bufferaroundVazcaFarmandLore 6 now.

7 Lakethat'sbeingrequiredaspartcfthisproject. 7 Q. Andwouldthatbe the samekindofactivity

8 Q. And whatis that? 8 that'sreferredto in uplandbufferenhancementforthe

9 A. It'svariable.On LoreLake,I thinkwhat's 9 whole50 acres?

I0 beingprovidedis25 feet. I thinkthere'sroomfor I0 A. Generally.The naturalresourcemitigation

II about60feetbetweenDesMoinesMemorialDriveand ii planhas quitea bit of narrativeof whatthebuffer

12 VaccaFarm. 12 enhancemententails.It showsspecies.It sortofhas

13 Q. And isthereanybufferenhancement 13 a templatefor theplantingplanandso forth.

14 associatedwiththat? 14 Q. So is it largelya plantingplan?

15 A. Yes. 15 A. It'slargelya plantingplan. Italso

16 Q. And isthatbufferenhancementincluded 16 includescontrolof invasivespecieslikeprimarily

17 anywhereinthistableon paragraph18,page@ cf your 17 blackberryandreedcanarygrass,JapaneseMnotweed

18 declaration? 18 whereite::ists.Alongthe creekitincludesremoval

19 A. I thinkitis, yes. 19 of normativemateriallikerebarandconcreteand just

20 Q. Where? 20 garbagethatwe typicallyfindinurbanstreams.

21 A. I thinkit'sincludedinthe 50.66. 21 Q. Anythingelse?

22 Q. And whatisthe enhancementthat'sincluded? 22 A. Well,the ideais togrowbacka multistory

23 Whatdoesitconsistof? 23 ripariancorridor.

24 A. Well,onLoreLake,thereisa shelfifyou 24 Q. And whatcredit,then,isgiventhatinthis

25 willof flatground.It'sabout25 to 30feetwide, 25 table,thatplanyou'vejustdescribed?
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i A. Thecreditis oneto five,sothere'sa i to i landscape,and so forth,but generallyspeaking,we say

2 5 discount,sothere'sfiveacresof riparianbuffer 2 thatwetlandscan-- theyprovidewaterstorageareas

3 reestablishment,and it isgivenone acrecredit. 3 ifthey'reconnectedto surfaceflow. Theyprovidea -,_

4 Q. Andwhatpercentif you knowof the in-basin 4 tremendousamountof primaryproductivity,so they P
5 mitigationisactualwetlandcreation? 5 supporta productivefoodweb thatthensupportsa wide

6 A. Whatpercent? 6 varietyof species.Somewetlandsilnprovewater

7 Q. Yes. 7 quality.Theyplayan importantrolein therolein

8 A. There'szeropercentin-basincreation. 8 nutrientsinaquaticsystems.

9 Q. Andwhatpercentis wetlandrestoration? 9 Q. And are theresomefunctionsthatare

I0 A. By acreageorby credit? I0 consideredhigherthanothersin ter_ of wetlands?

ii Q. By acreage. II A. Higher? Well,thatwouldbe a value

12 A. Well,I wouldprobablyask you fora 12 judgment.

13 calculator,but it'sabouti0percent,I believe. 13 Q. Well,do wetlandscientistsmakethose

14 Q. Whatismeantby wetlandfunction? 14 judgments?

15 A. Wetlandfunctionsare thephysical,chemical, 15 A. We makethemall the time.

16 andbiological-- letme backtrack.Wetlandfunctions 16 Q. And what'sa higherfunctioningwetland

17 arewhatwetlandsdo onthe landscapeas comparedto 17 typifiedby functionally?

18 wetlandvalues.You oftenheara term"wetland 18 A. Well,whenyou saya higherfunctioning,do

19 functionsandvalues,"and it'simportantto separate 19 you say that-- I wanttomakesureI understand.

20 those. 20 Thereare differentlevelsat whichwetlandswill

21 Q. Is thereanythingwithregardto--well, 21 providethesefunctions.Isthatwhatyou meanby

22 what'syourunderstandingofwhatfunctionisas 22 higherfunctioning?

23 opposedtovalue? 23 Q. Is therea hierarchyof functions?

24 A. Well,wetlandfunctionsvaryon the landscape 24 A. In termsofour preference?

25 dependingon thetypeof wetland,theirpositionon the 25 Q. Yes.

63 64

1 A. It dependsonwho youtalkto. 1 Q. Yes.

2 Q. Well,I thinktodayI'mtalkingto you, 2 A. In theMillerCreekbasin? , J
3 _. Stockdale. 3 Q. Well,let'sstartin thegeneralandwe'll

4 A. Okay. All right. 4 moveto the specific.

5 Q. For e::ample-- 5 A. Wetlandsprovidefunctions.That'swhatthey

6 A. It'sanimportantclarification,becauseit 6 do. We haveanassessmentmethodthathelpsus

7 dependsonwho you'retalkingabout,okay? Flood 7 determinethe levelat whichthosefunctionsare

8 storageis a functionthatasa societyandas 8 provided.Thereare severalmethodsthattry to

9 governmentagenciesthatwevaluebecauseit'swhat 9 addressthat.

i0 wetlandsdo,but the landownerthatownsthatwetland I0 Q. Well,I don'tthinkI was askingyou the

Ii my notpersonallyvaluethatfunction. Ii assessmentmethod.MaybeI shouldaskyou another

12 Q. But you'renotansweringmy question.I 12 question.You'resittinghereand you'resupposedto

13 thinkI did clarifyit. I'm notaskingyou tospeak !3 be ecology'swetlande:[pert.In yourunderstanding,is

14 for thelandowner,and I'mnotaskingyou tospeakfor 14 thehighestfunctionthata wetlandcan provide

15 localgovernmentsor anythingof thatsort. I'm asking 15 stormwaterstorage?

16 you asErikStookdale,who'sbeenpresentedheretoday 16 A. No. You'reaskingme a valuejudgment.The
17 by ecologyasecology's-- you'relisted-- I assume 17 questionthatwe'rechargedwithevaluating-- yeah,

18 you knowthis-- as ecology'swetlande::pert.You know 18 it'simportanttodistinguishbetweenwetlandfunctions

19 that,don'tyou? 19 andwetlandvalues,andwhatyou'reaskingme isto

20 A. Yes. 20 makea judgmentof bothatthe sametime,and I can't

21 Q. So hereyou are,and I'maskingyou toput 21 do that.

22 yourselfin yourshoes,not insomeonee!se'sshoes, 22 Q. Is a wetlandthatfunctionsprimarilyas a

23 and answerthequestion. 23 stormwaterstoragefacilitya wetlandthatis

24 A. And thequestionisis therea hierarchyof 24 functioningat itshighestpossiblelevel?
25 wetlandfunctions? 25 A. I wouldneedmoreinformationintermsof the
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1 landscapepositionto be ableto answerthat. 1 term?

2 Q. Did youmakesuchananalysiswithregardto 2 A. Oh, I knowwhatitmeans,but I'm tryingto

3 the w_tlandsand theproposedwetlandplanforthe Port 3 understand-- I triedtounderstandwhatwouldhappen

4 of Seattlethirdrunwayproject? 4 in theHillerCreekbufferHen the homeswereremoved
5 A. Did I do a functionassessment? 5 withinthe bufferarea. Is that--

6 Q. Yes. 6 Q. I thinkmy questionwas did youdo a

7 A. No. The applicantdid thefunction 7 quantification?

8 assessment. 8 A. I dida qualification.

9 Q, I understandthe applicantdidone. I'm G Q. So isyouranswerno to thequestionof

I0 askingwhetheryoudid. I0 whetheryou did a -- letme finish,becauseotherwise

Ii A. No. II the reporterwon'tgetit.

12 Q. Basedon thefunotionalassessmentthatyou 12 A. Sorry.

13 reviewed,are the-- strikethat. 13 Q. The answerisno, then,to thequestionof

14 Soyou didn'tdoany independentassessment 14 whetheryou did a quantification;is thatcorrect?

15 of wetlandfunctionsundertheport'sthirdrunway 15 A. That'scorrect.

16 application?

17 A. No. TRACONis an FAAprojectthatis

18 Q. Didyoudo any quantificationofwhateffect 18 inthe buy-out

19 removalofanthropogenicactivitiesor influenceswould 19 Q. Whatdo area? You

20 haveat thePortof Seattlethirdrunwaysite? 20 mean inthe thirdrunway right?

21 A. I'mtryingto understandwhatyoumeanby 21 A. Yes.

22 anthropogeni:. 22 Q. And theprojectto

23 Q. Well,it'sa termthatKatieWalterused 23 torsi

24 quitea bitinher deposition,so I assumedthatwas Whatdoes itconsistof?

25 wetlandscientistspeak. You'renot familiarwiththe

67 68
1 A. It isa buildin¢andazcessor' oerhaD:

someaccessorystructureslikeradarfazi!itiesor Q. I guessdoestheFAA and itsemployeescoun

3 idiotowersandparkingarea. inthropogensor whateverthe correctwordwoul

4 Howbiga building? 4 laughing,to itmustnotbe the

5 I don'tknow. 5 Do they@alify as anthl eric?

6 Q. idea? 6 Q.

7 A. inghead). 7 A. somethingthatis enicwould

8 Q. everinquire? R include ngthatisrelated activity.

G A. No. ¢ Q. So the unlessth usingnonhumans

i0 Q. Doyou accessorystructures? I0 wouldcount,

II A. No. I! A. Yeah. I

12 Q. How big? !2 Q. And the FAA i .gto haveemployeesthere

13 A. No. 13 and soforthas fara :now,right?

14 Q. Same ion for darfacilities.What 14 A. As faras

15 doyou know them? 15 Q. And when a buildinganda

16 A. I know. IS parkinglot am and thethingsyou

17 Q. Yo ;aidparking? 17 described, countas development?
18 A. head). 18 A. Ye_

19 _ muchparkingarewetalking t7 19 Q. s theresomereasonthat

20 I don'tknow. 20 dezlari ,nyou'vegot a lotofwhatI 're

21 Howmanyemployees? 21 told now is unquantifieddescriptionto of
22 %. I don'tknow. of all thiswhatKatieWaltercalled

23 ¢. Any idea? 3ogenicstuff. Why isn'tTRACONin there,

24 A. No. somethingthat'scomingin?

,roject

Mary L. Green, CCR, RPR * Yamaguchi, Obien & Mangio

206422-6875 " m.marygreen@verizon.net

AR 001806



Case Compress . ERIK STOCKDALE, January-23, _-
7O

ggeredourper,dt process. 1

_. Youwereawareofit,weren'tyou? 2 A. Idon'tEnow.

3 A. Yes. I'mawareofit. 3 Isn'titseveral?

4 Andit'sgoingonthethirdrunway 4 t'ssiroreightacresmaybe. J
5 that :rect? 5 Q. youseenanyplans?

6 A. 6 A. a documentinmy I've

7 O. .nfact--we'llgetto -- 7 seena whereit'sgoing.

8 you'vehad aboutit courseof 8 Q. Well, ifyou've anyplans,

9 yourthird haven't 9 for_cample,of aregoingtobe
i0 A. Yeah, whereitwas i0 located.

II goingtobe,sure. II A. I don'tknow.Th actismorethanthe
12 Q. Andwhatthe weregoingtobe? 12 building.It'sthei_eJ ssofthefootprintof

13 A. That'scorrect. 13 theproject.It'sthe It'sthe

14 Q. Anditsounds nevergotthe 14 parking.That'swh_ meanby nt.

15 informationtoqua, you? 15 Q. Yousay a document office.

16 A. Theinfor thatI onitisthatthe 16 Youmeanyou rolledupsetof thatshows

17 footprintof facilityisgoi occuroutsideof 17 whereallthe aregoingtobelocated?
18 the outsideofthe onMiller 18 A. No. a reportthatwassentto the

19 Creek. 19 FAA.

20 _ yousaythefootprint,what mean 20 Q I noticethereisn'tanythingabout

21 by _ 21 inthe401certification,isthere?

22 Well,theprojectitselfintermsof I don'tthinkthereis,no.

23 ortheparking. Q. Doyouknowanythingabouthowthey're

24 Q. Howmanyacresistheproject? handlingstormwaterforTRACON?

71 72

.. 1 stands
2 wouldn'tit? 2 for. J
3 A. Uh-huh. 3 MR.EGLICK:Whydon'twe takea lunchbrew

4 Andwitha building,wouldn'tit? 4 (Lunchrecesstaken12:17toI:17p.m.)
5 5

6 Q. longhaveyouknownabout A 6

7 couple 7

8 A. A yearanda half. 8
9 MS. It'sabe after12.

I0 _. totakelunch? i0

ii M_. don'twegoahead ii
12 anddothat. 12

13 _. EGLICK: letmemakesurethat !3

!4 I'mdonewith-- 14

15 _. That's e. 15

16 (Discu_ offthereco: 16

17 Q. (BY Doyou TRACON 17

18 standsfor theway? It'sT-r-( isn'tit,all 18

19 caps? 19
20 a 20

21 It'sgotsomethingtodowithhowthe 21

22 al controlforthearea,doesn'tit? 22
23 A. That'scorrect.

24 Q. Forthewhole--I'mnottalkingaboutjust

2f forDesMoil '=on,right?
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2 1:17 P.M.

3 --oCt-- 3 the__el0 toline !!on4 4 __E_r_under the 401:_
CO_TI_INGUA_I_TION _ _ _

6 BYMR. 6 Q. And thenit says,quote,theportis also

7 Q. Mz. haveyouhad a to look 7 requiredto retrofitthe entirestomwatersystemat

8 ata copyofthe operative --I 8 theairport,end quote. Do youseethat?

9 guessoperativein on Septe_er 9 A. Yes.

10 21but stayedby theDeI Ecology-- 401 I0 Q. Istherea particularportionof the401

ii certification? II certificationthatyou relyon forthatstatement?By

12 A. I lookedat about page. 12 thatstatement,I mean the statement,quote,underthe

13 Q. _e youfam/li, 13 401certification,the portisalsorequiredto

14 A. Yes. 14 retrofittheentirestormwatersystemat theairport,

15 Q. Bythewa thinkwe've thatthisis 15 endquote.

16 e::hibit,I bali 2, isn'tit -- 16 A. I reliedon thewaterqualityprogramandmy

17 _. It'sNo. i. 17 understandingofwhatwas beingrequiredforthe

18 HR. ThentheAugustone be2. 18 stormwaterinfrastructurefortheprojectforthat

19 Q. EGLICE)-- tothe Did 19 statement.

20 youre thecertification,the September _. I! ,tl......d_,,h=_ u,_u_laracaononpagea_,_,_

21 car beforeitwasissued? 21 l,_ays thatyou,quot_nal

22 Yes. 22 knowledgeof the_ quote,_!oyou

23 Q. Couldyou lookat, then,E::hihit172toyour 23 ___nd _first

deposition,whichis yourdeclaration?Do you see 24 para_declaration.
25 ....

75 76
i_--- _. _ow,alo youwhenyoupreparedthis / 1 e::istingfacilities?

of that.

3 th_hat theportisrequiredtoretrofittha;,,f 3 Q. _e you awarewhetheror notunderthe 401

4 entires_ater systemat theairport?_ 4 theportcanchangeits obligationforretrofitbased

5 A. My u_anding of thatcomes/the many 5 on anargumentof feasibility?

6 meetingsthatI'_ended withtheft andwith 6 A. I haveno knowledgeof that.

7 ecologystaff. _ _ 7 Q. _e theseissuesthatyouat allweremade

8 __jf:_, then,basedupona 8 awareofpriortowritingyourdeclarationonpersonal

9 review_ issuedandplaced 9 knowledgeto the PollutionControlHearingsBoard?

I0 asthe_zis_/ ezoiogy_ i0 A. No.

I! A_inal de_%_onby i! Q. Whydon'tyou takea lookat page26 of the

II ecology. / _ 12 Septembercertificationifyou would. Ifyouwould

13 _ to showme in the_N_ 13 reviewsubsectionC on thatpageinparticular.Did

14 _ thatyoumadeon pagei0,ll'_0 14 youhavea chanceto readthat?
15 15 A. I did.

i{ ................. 16 Q. Do younoticewherethatsectionthatyou

17 Q. Are youawareof whetheror nottheportis 17 justreadonsubsectionC on page26 of theSeptember

18 ableunderthe 401tonot keepretrofittingof the 18 401 certificationreferstoa portdemonstrationthata

19 facilityinpacewithitsconstructionof new 19 20percentrateof retrofitisn't,quote,feasible,

20 impervioussurface? 20 quote?Do you see that?

21 A. I havenoknowledgeof that. 21 A. Yes.

22 Q. Inotherwords,justtomakesureyou 22 Q. Whenyou wroteyourdeclarationto theboard,

23 understandthe question,do you knowwhethercrnot 23 wereyou awarethattheporthadany opportunityto

24 underthe401 theportcouldbuildi_erviousfacility 24 arguethatthe retrofitschedulewouldnotbe feasible?

25 ata pacefaster,for e::an_ple,thanit retrofits 25 A. No.
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I Q. CouldyoulookatEzhibit173,please?We i 404andtheStateapplies_ 90.48.TheStateisnot

2 weretalkingaboutthatearlier.That'sthee-mail 2 boundbytheezclusionprovidedtocertainagricultural

3 datedFebruary17,2000,fromyoutoRayHellwigand 3 landsintheFoodSecurityActmanual.The9CClabel llk

4 TomLusteraboutyourmeetingwithJimKelley.Doyou 4 doesnotreflectwetlandfunctionsandresultedfrom •

5 seethat? 5 politicalcomprcmLiseinWashingtonDCwiththe

6 A. Yes. 6 agriculturallobby.'

7 Q. Andyourecognizeit? 7 Q. Thankyouforreadingthatintotherecord,

B A. Yes. B andIassumewhereitsaysPCC,that'sanother

9 Q. Couldyoulookonpage2 ofthat_ibit 173 9 referencetopriorconverted--

i0 toyourdeposition?Couldyoureadintotherecordif I0 A. Croplands.

Ii youwouldtheparagraphthatstarts,"IalsotoldJim'? Ii Q. --cropland?Okay.

12 Bytheway,isJimherea referencetoJimKelley,the 12 Now,lookingatthisstatement,yousay,

13 port'swetlandconsultantfromParametriz? 13 @ote,VaccaFarm,quote,thereforeneedtobeincluded
14 A. Yes. 14 intheenhancementcategoryforratiocalculation,

15 Q. Couldyoureadthisparagraphintothe 15 quote.Isthatasopposedtosomeothercategorythat

16 record,please? 16 Mr.KelleywasproposingtoincludeVaccaFarmin?
17 A. "IalsotoldJimthatthepriorconverted 17 A. Ibelieveso.

18 wetlandsatVaccaFarmmeetthewetlandcriteriainthe 18 Q. Andwhatcategorywasheproposingtoinclude

19 StateofWashingtonwetlanddelineationmanual,are 19 itin?

20 regulatedaswetlandsbytheStateunderRCW90.48and 20 A. I presumethatitwaswetlandrestoration.
21 thereforeneedtobeincludedintheenhancement 21 Q. Andwhatcategoryhaveyouincludeditinin

22 categoryforratiocalculation.Aswehavediscussed 22 yourtableinyourdeclarationtotheboardthatwe've

23 internallyandwiththePortonseveraloccasions,this 23 lookedatas_:hibit172?
24 iswheretherewillbea differenceinwetlandacreage 24 A. Ibelievewe--I includeditunderthe

25 betweenthewaytheCorps"--c-o-r-p-s--"/EEAapply 25 wetlandrestoration,atleastsomeofit.

79 80

1 Q. And,infact,whenweweretalkingaboutit 1 _. Anddoyouknowwhoelsewasthere? ]I

2 earlier,youreferredtoitaswetlandrestoration? 2 A. AsfarasI know,itwasmewhomadethat J
3 A. Right.Someofitmayalsobein--someof 3 decision.

4 italsoisinthewetlandenhancementcolumn. 4 Q. Well,wasthereanyoneelseinthemeeting

5 Q. A_dwastheresomepointatwhichyoudecided 5 withyouandMr.Kelley?

6 thattheco_entthatyoumadeinthisE::hibi:173was 6 A. I don'tthinkso.

7 notaccurateconcerningVazcaFarm? 7 Q. Didyoukeepnotesofthatmeeting,because

8 A. Yes. 8 we'velooked,andunderpublicdisclosure,we're

9 Q. Andwhenwasthat? 9 supposedtohaveallyournotes.Wehaven'tseenany

i0 A. Itwassubse_enttothistimewhenwe i0 notesofthatmeeting.Doyouhaveanynotesofit?

II discussedfurthertherestorationactivityandthe Ii A. Ifitwasmadeatoneofthosemeetings,it

12 enhancementactivitythatwasbeingproposedatthe 12 shouldbeinthosenotesifIwroteitdown.

13 VaccaFarm. 13 Q. Isitpossibleyoudidn'twriteitdown?

14 Q. Andwhenyousaywe,whoareyoureferring 14 A. It'spossible.

15 to? 15 Q. Andistheresomememorandumtofilethatwe

16 A. JimKelleyandmyself. 16 mightnothavereceivedinwhichjustashereyou

17 Q. Andwhendidthisdiscussionoccurthat-- 17 memorializedyourpositionyoumemorializedyour

18 you'dagreethestatementyoumakehereinE::hibit173 18 reversalinposition?

19 isnottentativeinanyway,isit,onitsface? 19 A. I don'tthinkso.

20 A. Thewayit'swritten? . E ....................__._=....:I
21 Q. Yeah. 21 _Ezhibit No.175wad%dialledfor

22 A. No. 22 identifica_i_mj,,,,,_

23 Q. SowhenwasthismeetingwithMr.Kelleythat 23 Q. (BYMR.E_has been

24 resultedinyouchangingyourposition? 24 marked_Sto yourdeclaratio]_,,_ou ,Ib

25 A. I don'trecalle::actlywhenitwas. 25 .... m . '' i,
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I A. Do whatthedateisfor this 1 course?

:hment? wetlandsat thegolfcourse,

Q. Well,actually,I thinkit'san aria< yeah. It includessomeof thewetlandsat the Vazza

4 _. Kelley'sde:laration,but if youdon'trec Farm.

5 I canbringin thedeclarationitself, that Q. _d a n_er of otherthingsaswell,

6 do yourecognizeit? it?

7 Well,thisistheformatthat used A. I thinkitalsomay includesome the

8 in ral resourcemitigation to accountfor andsthatareassociatedwith Creekor

9 ratios :hemitigationpackage 9 Creek.

I0 Q. you takea at thesubstance, i0 _ takea lookat Kelley'sattachment

ii Do you e thisas from_. Kelley's II tohis aration, doesthatgiveyou

12 declarationt( ControlHearingsBoard? 12 someothe_ perspective?

13 A. Yes. 13 A. So is?

14 Q. Remember weretalkingbeforeabout-- 14 Q. My lookingat _. Kelley's

15 well,firstof al seeherethatisitwhat, 15 attachmentD to eclarationto theboard,whichis

16 sic:acresof Vi ludedunderwetland 16 Ezhibit175,f ireyou furtherinformationat

17 restoration? you seethz 6.6acres. 17 leastfrom_s kon whatthecomponentsof

18 A. Yes 18 thewet_i_denhancementca%ry whichyou listin your

19 Q. ihenrememberthat weretalking 19 table_ 21.46acresis?_,

20 about declarationinthat ,in? We were 20 _ I'mtryingtorememberho_did -- there

21 tall aboutthe amountof in-basin 21 w_something thatwe subtractedfzom_. I'm

22 _cement,andI thinkyou saiditwas acres. 22/trying to remember.One of thetablestha_re

23 A. Yes. _ workingonhad an additionerror. I usedtheir_,,..
24 Q. Didn'tyou saythatthatwas-- a_ I _ ui'[_L_.....L........_ -iLLL],I_.

25 Q. Well,wouldyou agreewithme thatat least

83 84

i basedonMr. Kelley'ssu_ry, Ez:hibit175,thatTyee ! A. That'scorrect.

2 golfcourseis reallya smallpartof whatyou :all 2 Q. And whatkindofmonitoringcameout ofthis

3 wetlandenhancement,isn'tit? 3 e-_il?

4 A. Yeah. Yeah. 4 A. As faras I know,nomonitoringwas

5 Q. Let'stakea look,then-- 5 condu=ted.

6 (DepositionE::hibitNo. 176wasmarkedfor 6 Q. ThenI can'task youaboutit.

7 identification.) 7 (DepositionE::hibitNo. 177was markedfor

8 Q. (BY_. EGLICK)Showingyouwhathas been 8 identification.)

9 markedasE::hibit176to yourdeclaration.Canyou c Q. (BYHR. EGLICK)Showingyou whathas been

i0 identifyit? i0 markedas E::hibit177to yourdeclaration.Can you

ii A. Thisisan e-mailthati senttoKay Hellwig I! identifyit?

12 andTom Lusteron April12,1999,regardingbirdstrike 12 A. Thisis ane-mailthatI senttoTom Luster

13 hazardmonitoringatSea-Tat. 13 onApril19, 199_.

14 Q. And what'sbirdstrikehazardmonitoring? 14 Q. And the subjectisan e-mailfromGaLlTerrY?

15 A. Thise-mailhas todowitha seriescf 15 A. That'scorrect.

16 discussionsthatwe hadwiththeairportregarding 16 Q. Andwho isshe?

17 in-basinmitigationand thepotentialthatthose 17 A. GaLlTerrYworksforthe U.L Amy Corpsof
18 mitigationactivitieswouldhaveto increasethebird 16 Engineers.

19 strikehazardinand aroundtheairport. 19 Q. And she isan e:_pertinwetlands,for

20 Q. Andthatwas a claimthatthe portand F_ 20 e:_an_)le--

21 weremakingat variouspoints,weren'tthey? 21 A. Yes.

22 A. Yes. 22 Q. -- forthe corps?

23 Q. Andyouweresuggesting,wereyounot, 23 A. She'soneof them.

24 monitoringto determine,for ez:ample,whetherthere 24 Q. Is the te:ztthatis setoutherefromGaLl

25 reallywouldbea problemin thefuture? 25 TerrY?
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1 A. Yes. 1 throughtheDepartmentofTransportation?

2 Q. Andhowdidshehappentosendthise-mailto 2 A. It'sa statehighway,soI'mgoingtoassume

3 youifyouknow? 3 it'sa stateproject.
4 MR.PEARCE:Objection.Itcallsforlackof 4 Q. Youdon'thaveanyknowledgeofport J

5 personalknowledge. 5 involvementinit?
6 MR.EGLICK:Well,we'llfindout. 6 A. Well,it'sbeingbuiltwithanoff-rampto

7 Q. (BYMR.E&LICK)Ifyouknow. 7 theairport.

8 A. Shesentittomeviae-mail. 8 Q. Andwhat'stheoff-rampgoingtobeusedfor

9 Q. Right.Howdoyouknowwhatoccasionthere 9 inparticular?

10 wasthatshewouldsendyouane-mail?Didyou,for I0 A. Well,it'sgoingtoserveasthesouthern

II e::ample,callandaskherwhatthecorps'viewwason II accesspointtotheairportsimilartothewaythat

12 thetopicofthee-mail? 12 thereisa northernaccesspointoffofSR518.

13 A. Idon'trecall. 13 Q. And,infact,isn'tittruethatit'sgoing

14 Q. Well,wereyouatthepointwhenthise-mail 14 tobeusedtofacilitatebringingmaterialsforthe

15 wasreceivedfromGallTerziezchanginginformation 15 thirdrunwayprojecttotheairportsite?

16 fromthecorpsonitemsrelatedtoreviewoftheport's 16 A. Well,thatisbeingdoneoffofan

17 applications? 17 interchange,isn'tthatcorrect,onthe_:isting
18 A. Wemusthavehada discussionaboutHighway 18 highway?

19 509. 19 Q. !havetoaskyouthequestions.

20 Q. Andwhat'sHighway509havetodowithall 20 A. Idon'tknow.I'veheardofvariousroutes

21 this,allthisbeingtheportapplication? 21 thataregoingtobeusedtodeliverfillmaterial.

22 A. TheDepartmentofTransportationisproposing 22 Q. DoyouseeinF_:hibit177whereMs.Terzi

23 toconnect509whereitcurrentlyendsinthesouthwest 23 refersto "Iagree"?Doyouseethat,quote,Iagree

24 vicinityoftheairportandconnectittoInterstate5. 24 therearea lotofconflictingiteJnsgoingon,end

25 Q. Actually,it'sa portproposal,isn'tit, 25 quote?Doyouseethat?

87 88
1 A. Uh-huh. 1 A. Yes. _

2 Q. Shesays,quote,aboutthe509proposaland 2 Q. What'stheSASAproject?
J

3 thethirdrunway,quote.Doyouseethat? 3 A. IbelieveSASAstandsforsouthaviation

4 A. Yes. 4 safetyarea.

5 Q. Whoissheagreeingwith?Doyouknow?Is 5 Q. Now,werethosecumulativeimpactstoyour

6 thatwithyou? 6 knowledgetakenintoaccounttoyourknowledgeinthe
7 A. Idon'tknow. 7 401decisionissuedbyecologyonSeptember20017

8 Q. Wasthisinresponsetosomeco_unization 8 A. Thecumulativeimpactsfrom509andSASA?

thatyouhadsenttoher? G Q. Yes.
i0 A. Idon'tknow. i0 A. No.

II Q. Doyouseethesentenzefurtherdownthat q:'_-_,_. Let'slookatsometnlngelse,L,=.. /

12 says,quote,alsoobviouslythesecondaryand 12 -"_sit!on EzhibitNo.178wasmarkedfoj_,"

13 cumulativeimpactstothewatershed(s)--watersheds,I 13 ideation.)

14 guess--takesonawholenewlightwhenyou:onsider 14 Q. (BYMR.EGIW/4_Lookingatwhat'_n marked

15 bothprojects,endquote?The"!guess"wasmy 15 _bit 178toyour_laration--jlfyour

16 interlineation.That'snotinthequotation.DOyou 16 d_ere.'cplain!ngto

17 seethat? 17 __Lin yourterminology

18 A. I do. 18 h_%can youidentify

19 Q. Doyouknowwhatshewasreferringtothere? 19 it? /

20 A. Well,I believeshe'sreferringtocumulative 20 A_ilthat Iforwarded3w_Tom

21 impactsthatmayresultfromthe509projectwhen 21 L_ thatwassenttomeb_ah

22 consideredtogetherwiththethirdrunwayproject. 22 S_mnJanuary 2Bof2000,

23 Q. Infact,ifyoulookatthee-mail,isn'tshe 23 forw_],Twi%_[!t_t sameday..

24 includinganotherprojectaswellinherco_ent,the 21/_sSarahSuggsagaln?_

25 SASAproject?Doyouseethat? 25 sls ne .- . -
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1 1

2 Q. NOW,whydidyOU "" andI seeyou forwarded 2

3 TomLusterwiththe @/estion,quote,did 3 Belowthatitsays"location,interchangea'

4 th quote. 4 SR South 176thStreet.'

5 Thataztu_llyfollowsthe subject that 5 Q. was yourunderstandingthat

6 Sarah senttome. 6 relatedto i09temporaryinterchange

7 Q. changeit? 7 A. Yes.

8 a. No. 8 (De bit No. 179 for

9 Q. And wh youforward TomLuster?

I0 A. TomLuste for the I0 Q. (BYHR. EGLICK) has been

ii projectat the II markedas _ibit 179 to Can you

12 Q. Forwhatproje 12 identifyit?

13 A. Forthethird act. 13 A. It'sdated_ril _ndthislooks

14 Q. And didyou thatthisSEPAnotice 14 likemyhandwriting.

15 was partof theth 15 Q. So theseare tee?

16 A. Yes. 16 A. Yes.

17 Q. And cc readintothe the 17 Q. Twopage them?

18 deszription whatthe SEPAnotice or? 18 A. Yes.

19 A. Th Dtion;, 19 ._om theSEPA reads Q Are notesof a meeting?

20 "third wetlandfilland temporary ru:tion 20 A. I a meetingat theport.

21 at InternationalAirport;include 21 Q. you havea listthereof whowas in

22 of affected,designofretainingwall 22

23 ofconstru:tiononlytemporaryinterzhange; 23 Yes.

24 _." 24 Can you readthatintothe record?Or I'll

25

91 92
1

zlsh,right? 2 Yes.

3 A. Yes. 3 And whatwas the purposeof themeeting!

4 Lawyerfor theport,right? 4 A [tlooksliketherewerefivediffere

5 _s. 5 that ikedaboutthatday.

6 Q. e Goodwin,lawyerforthepot 6 Q. were itemsrelatedto third

7 A. Yes 7 runway Lonpendingbefore

B Q. Ra}', netRayHellwig? 8 A.

= A. Ray _ Q. And was ofthemthe temporary

i0 Q. JoanMar: ezology's 'or? i0 interzhange?

i! A. Yes. II A. Yes.

12 Q. TomLuster? 12 Q. Doyou see you a linemaybeaboutten

13 A. Yes. 13 linesdownfromthe tc see TomLuster'sname

14 Q. ElizabethL, is izabethLeavitt? 14 andthena colon

15 A. Leavitt. 15 A. Uh-huh.

i_ Q. L-e-a-v-i-t-t' 16 Q. Can you whatyou yournotes

17 A. L-e-a-v-i-t- 17 afterthat? I thisiswhat at the

18 Q. Michael forthe port, '-n-e? 18 meeting?

19 A. Yes. 19 A. Yet

20 Q. Paul E-e-n-d-t,forthe 20 Q. you readit?

21 A. Ye: 21 A. says,"Ifthereisan indirect it

22 Q. Kelleyfortheport? 22 be foldedintothe 401.'

23 And was ityourunderstandingthatthere

24 It saysKevin. IsthatKevinFitzpatrizk? impactfromthe 509temporaryinterchanc
25
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1 Ac

2 Well,whatwasyourunderstanding? ___

3 therewasa lotofdiscussionabout 3question, p__&

4 eztent :landsontheDOTright-of-way.

5 withAmanda a bitaboutthat.I Gail

6 Terzi.There ionabout ofa 6 O. (BYe. EGLICK)Wouldyouagreeifyouknow

7 detentionpondI sideof509that 7 thatthescopeof401reviewisbroaderthanthescope

8 hadtakenonwetland andtherewasa 8 ofcorpsreviewwithregardtoeffectsonwetlands?

9 questionaboutwhether .lutioncontrol 9 A. Yes.

I0 facilityora regul( I0 Q. Andonewaythatit'sbroaderisthatecology

ii I think )sultimately that ii under401lookstoindirecti_Dacts,doesn'tit?

12 therewasa mallwetlandlikea hundred 12 A. Yes.

13 square e:istedon--Idonot
14 that thatinterchangeisbeingbuilt actofconcernandI guessreferredto--

15 ornot.I don'tremember.Butit 15 Hr. ifthere'sanindirect Weknow

I( suchaninsi( 16 thatMs. referredto indirect
itlateron road. 17 impacts.What impactsthatwere

18 Q. Now,thecorpswasaddressingdirectimpacts 18 beingconsidered, regardtothat509

19 onawetland,wasn'tit? 19 inter_ange?

20 A. Thecorpsconsidersindirectimpactsaswell. 20 A. Wel: couldinclude .lureof
21 erosion practices.Itcould ;ition

22 _swas 22 or ofdustintothewetlandifloads 't

23 impactsonawetland erearea lotofdifferentthingsyoucould
24 A. Well thiswhole Ithinka lotofdifferentthingswere

25

95 96
1 dust, 1

2 tkingaboutbringingdustininfrontofa tour 2 :obeusingthetemporaryinterchangeoverhowmany

3 areyou? 3

4 MS.HARCHIORC,:Objection; 4 No.

5 n HR.EGLICK)I'masking a 5 Didyouask?

6 way,Mr.Stockdale youmeanby 6 A.

7 deposition _ 7 Q. itmakea differenceif wereone
8 A. Well, delivers 8 trucka da oneweekori0,20, a hundred,a

9 andhaulsdirt, becomescoatedwithdust 9 thousand at amountover ofyears?
I0 fromthetrucks thedirtthatistracked I0 A. The lality wouldhavelooked

Ii overtheroad,and thatmaterialthenis Ii atthattomake management

12 dischargeddurin! 12 systemforthat adequatetomanagefor

13 Q. Andwe] trucksinvolvedtoyour 13 theanticipatedtraffic onthatinterchange.

14 knowledgewil rardto temporaryinterchange 14 Q. Wereyouinvolv review?
15 tomake aconcern? 15 A. No.

16 A. havedeferredto waterquality 16 Q. Doyouknow it tookplace?

17 people thatdetermination. 17 A. No. I know.

18 Well,didyoulookintoitat [romthe 18 Q. Lookin thebottomof onthe

19 poi viewofwetlandimpacts? 19 firstpage Doyouseethe :_?
20 %. WhenI lookedatthewetlandimpacts the 20 A. Yes

21 ionoftheinterchange,I recall 21 Q. sayhere,quote,doyou

22 _eimpactswereinsignificant. 22 topostponeCZMconsistencymaynot Legal,

23 Q. Anddidthatincludeindire:timparts? 23 end

24 A. Therereallywasn'tmuchforme toconsider 24 Yes.
25

%
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notesfroman

2 b_pingupagainstthesi::-monthCZMconsistency 2 _ternalmeetingatecologyonHay23of2000.
determination. 3 AndtheattendancelistisJeannie.Isthat

C. Andthisreferstoanagreement
to 4

5 determination,doesitnot? 5 A.

6 _. _RCHIORO:Objection. 6 Q.
7 itself. 7 A. Yes.

8 A. ;thavetalked becausethat's 8 Q. RayH,is PayHellwig?

9 whatI wrote 9 A. Yes.

i0 Q. (BY_. youreferredtoan I0 Q. TomLuster?

ii agreement,what to? II A. Yes.
12 A. Well,I don't knowledgeof--Idon'tdo 12 Q. JoanM?

13 consistencydeter_/_ Infact,theystill 13 A. JoanMarchioro.
14 confuseme,soI --Ican'tanswerhow 14 Q. JohnGlynn,G-I-I

15 itwashandled than says. 15 A. Yes.

16 Q. Now, understandit, yourtestimony 16 Q. KevinF,is Fitzpatrick?
17 thatthere a decisionthatthe 17 A. Yes.

18 intercha_ causeanydirect :s;isthat 18 Q. AndPauJ

19 rightl 19 A. Ehler

20 That'swhatIrecall,yes. 20 Q.

21 (DepositionE:hibitNo.180wasmrked 21 A.
22 identifioation.) 22 theseareallecologypersonsinvolved

23 Q. (BY_. EGLICK)Showingyouwhathasbeen certificationapplicationbytheport?
markedasE::hibit180 tion.Canyou A. Yes.

99 100

2 :tess"? publ: by corpsorecology
2 Xiceissued the that

3 Yes. 3 addre: yousayherewasnot?

4 ,. isthata referencetothisissu the 4 A. The noticewasnotreissued.

5 509 y interchangethatwe'vebeen < Q. Well, ._rewasa newpublic

6 A. 6 wasn'tthere, theportwithdrew )lication?

7 Q. Can :akea lookatthat? yousee 7 A. Yes. You correct.

8 whereitsays >smakes"--wh_ thatsay? @ Q. Somy meantto your

A. Primary 9 attentiontothataswe wantyoutoleavea

I0 Q. hd then there,"Thereare I0 misimpressiononthe I wouldn'twantto

Ii nodirectimpacts," Ii leadyoutodothat,soth notjustthenotice

12 A. That'scorrect. 12 thatwasoperativeon whenyouwrote

13 Q. _d thencould thene::tsentence, 13 thesenotesbutthe issuedmonths

14 please? 14 later.Didthatn( toyour

15 A. "Publicnot didnot :ss"--Ibelieve h< A. Tomy itdidnot.

16 that's_F forre naldetention ity--"ar.d 16 Q. -- thethingswhichyou here

17 otherprojects potentiallyand atively 17 wereomitted

18 significant " 18 A. Co:

19 Q. ;md yousayorwhenyousaid in 19 Q. noticedidnotincludethose

20 yournote notice,whatwereyou to? 20 corre(

21 A. 404publicnotice. 21 Correct.

22 wasthatthejointnoticeissuedby (DepositionF_:hibitNo.181was_rkedfor

23 c, andtheDepartmentofEcologyforthe404, identification.)
24 _lization? whathasbeen

2! ._dasF_:hibit181toyour
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1 1 the

2 A. Thesearemynotes 2 usethatRDFinsteadofdoingsomeoftheseother

3 ikeitwasa conferencecall.Joan 3 we'vesaidwe'regoingtodowithregard

4 wason phone.Itlookslikeatthe says 4 ? ..J
5 Tom Elizabeth-- 5 A. I mean,therewasdiscussion

6 Q. Won beLeavitt? 6 that,but I don'tr_r itended

7 A. Leavitt. 7 up.

8 Q. Would Jim _y hername? 8 Q. Soyou whether current

9 A. Ibelieve t. I thinkI keep 9 stormwaterplanthey doyou?

I0 misspellinghisname, ize.A_dthenat I0 A. I don'tknow.

II ecologyitwasobviousl PayHellwig,JohnGlynn. ii Q. Haveyouseenthe1 versionofthe

12 Q. Bytheway,I whetherIaskedyou 12 stor_atermanagementpl_ port?
13 this,butremez_er O,whenyousayRDF 13 A. _hichisthe

14 there,didIask andif Ld,Iapologize-- 14 Q. I thinkit's a I

15 RDFmeansregi¢ detentional try? 15 believethelatest 2001, not

16 A. ionfacility 16 necessarily

17 Q. And isthatbytheway? 17 A. I lookedatthatone.

18 A. isatthenorthwestponds, it'sthe 18 Q. thelastoneyoudidlookat? 's

19 thatKingCountyis onthe 19 probably thingtokindofpinthings re

20 ponds. 20 since maynotbeaccurate.

21 Now,isthatsomethingthatisonthe 21 A wouldn'tbeabletoanswerthatrightnow.

22 that'spartoftheairportprojectsite? 22 Wasitbeforeorafterthelatestecology401

23 A. It'spartofthegolfcourse,andit 23 wasissuedinSeptember?
thenorthwestponds. 24

_. 25 ,. Nowlookingat E::hibit181.Backtothat.

103 104

1 e'ssomediscussion --

2 _. EGLiCK:Whydon'twetakea break.
3 (Recesstaken.) 3 MR.PEARCE:Objection.

4 _ 3Y_. EGLICK)E::hibit181iswhatwewere 4 Q. _. EGLICK)Didyoumentionthe

5 talking Youthere,_. Stockdale? 5 "fill"?
6 A. 6 A. Yeah. _at'sobviouslytous case

7 Q. referencehereto,quote sort 7 scenario.

8 ofemergency willoverride40i, 8 Q. I'mnota butIalways

9 What'sthatall _ thoughtifyoufilled didawaywithit.

i0 A. Thisisata tryingto i0 Is thatnottrue?

II addressthewildlife planthatwas Ii A. IguessI should to--short

12 developedfortheairport e UEDAanimalzontrc! 12 ofdoingaway,there these rctionor

13 people.That'sthemanual thewildlifehazard 13 activitiesthat anageforbird

14 managersattheairport tigateforbirdstrike 14 strikehazards.

15 hazardproblem. 15 Q. And woulddoawaywitha

16 Atonepoi time,the asa discussion 16 wouldn't

17 aboutwhether a q . atthe 17 A sure.

18 airportcoul_ the401and :heairportto 18 Now,howdidthatissuegetraised?

19 among fillthewetlandsthi irebeing A. Well,it'sbeenanundercurrentinthe

20 mitigation, mitigationdesignattheairportall
21 inotherwords,theissuewas what ,.

22 waspromisingitwouldpreserve,enha 22 A. No. Theissueoftheport'sunderstandable

23 intermsofwetlandscouldlaterbedone 23 interestinlimitingbirdstrikehazardsnearthe

24 24 airport.

25 A. Yeah.Maybenotdoneawaywith,butwhere 25 Q. _d that'stheissueinwhichyousuggested
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1 thattheydo a monitoringstudythatwe talkedabout 1

2 earlier;isn'tthatright? 2 the 401planswithregardtowetlands,for

3 A. Yes. 3 )le?

4 Q. Thatwas performed;isn'tthatright? 4 Yeah. I guessyoucouldput itthatway.
never

5 A. That'scorrect. 5 had a of discussionaboutthis.

6 Q. s theresomeplacein the401

7 that,well--and I assumethe ideawas 7 issuedin 2001,whichis thela I

8 whateverthe401 requires,itmightlaterbe 8 guess,issued -- I knowit' lastone

9 isthatright? 9 issuedby we knowof Isthere

i0 A. dinghead). I0 someplaceinthat ;sadthat

Ii Q. :ally;isthatcorrect? II issuedirectly?Do I meanby thatissue?

12 A. The act. 12 A. Theemergency.

13 Q, Wasthat suggested? 13 Q. Yes.

14 A. No. 14 A. I don'tthink )freditin the 401.

15 Q. Sowho suggested orwhatentity 15 I thinkwe reached in si off on the

16 suggestedthat? That easierquestionfor 16 wildlifehazard lamentplan feltlikethe

17 you. 17 issuehadbeen

18 A. It came recallit ata meeting 18 Q. Well faras you knowin

19 at theport fromtheair :aidthatthe 19 condition; governhow theportwill :t

20 airport theoperationsmanager, likehe 20 itself theynotwithregardto the 401 he401?

21 had the to overridethe404,the 21 Theymeaning?

22 of thatthe FAAgavehimunderth ,. Thoseconditionsgoverninghowthe port

23 s' hazardretirement, itself.

24 Q. Anddidn'ttherecomea timewhenyoumoreor A. As far as theprotection,the long-term

25

107 108
1 1 thatlastlonger,so itdependsonwhatelementof the

2 2 401.
3 _. _ii,isn'tthisan issue-- andby th 3 Q. Wouldyouagreewiththestatementthatthe

4 meanthi_ :stionofwhethertheportwill 4 401certificationissupposedtobe for thelifeof the

: decide _ 5eemergen change 5 project?

6 theplansit's to-- isn'zth issuethat 6 A. Yeah.

7 shouldhavebeen as partof the 7 Q. Wouldyou agreewiththe ideathatthe life

8 finalnegotiationson thatwas issued? B of theprojectand ofthe certificationcanbe longer

HR. PFIRCE:Cbje fom. 9 thanany individual'stenureat theDepartmentof

I0 A. We couldhave _nguage.I don't i0 Ecology,for e::ample?

ii thinkthe401has a_ _at. I douDtit !I A. Tenure?

12 does. I'dhave it tobe _ But,again,I 12 Q. Yeah.

13 thinkthatI likewe resolved wefinally 13 A. Oh, yeah.

14 gotthewi hazardmanagementplan very 14 Q. So you'resmiling,right? Do you know

15 prescrl_ 'easto whatstepsneededto be !nwhen 15 somethingI don'taboutyourtenure?

16 carte cameup. 16 A. Well,I don'tintendon beingthereforever.

17 (BYMR. EGLICK)And isthe wildlife 17 O. That'smypoint. Whatdo theysay intheold

18 plandescriptionof theprocessthat 18 testament?Thereroseup a pharaohwho knewnot

19 _ to incorporatedas a conditionof the401? 19 Joseph.Doyou recallthatsection?

20 A. Uh-huh.

21 Q. What'syourunderstandingof howlongthe40i {.,,.e

J

22 or a 401 certificationis supposedtobe ineffectwith {
23 regardtoa particularproject? { 23 _h_cy wouldnot be

24 A. You know,I'm notsure. Therearecertain { 24 available?_

25 requirementsthatkirkinand thengo awayand some [_5 _ .
!
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1

2 Whichyou'vealreadyagreedisnot 2

3 in certification,isit? 3 !ou'reright.Okay. "Aspartofthefinal

4 A. I don'tthinkwedid. 4 onthe401,Ecologywillseekclear J
5 sitionF_chibitNo.182was for 5 J attheairportmanager

6 ication.) 6 isrequired Porttoremaininco_ll with

7 Q. (BY Showingyou been 7 thepez_Lit.I si now,andonthe sothat

8 markedas toyour Canyou 8 thereisno inthe thatwe

9 identifyit? 9 identifythisas an
I0 A. Thisisane- senttoJimKelley I0 Q. Nhenyousayon doyoumean?

Ii andElizabethLeavitt June12,oftheyear Ii Youjustgrunted,butthe can'tpickup

12 2000regardingwildlif_ managementplananda 12 grunts,soI'llhavetoask thatgruntmeans,

13 conversationthatI Lave,withJimKelleyon 13 _. Stockdale.You're

14 June9of2000,so 14 A. Ilaughedat viouslyit'son

15 Q. This section on--I 15 therecord.Itwas e-mail.

16 guessstartin finishingon irstpagedeals, 16 Q. Well,it therecordin that

17 doesitnot :hthisquestionagai] whetherthe 17 wegotitina ofpapersunderthe Ic

18 portcoul( a wetlandasa 18 Disclosure maybeyoumeantforus ndit

19 action; :hatright? 19 ornot, whatI'm--
20 A. 20 A. no,no,no.

21 youreadintotherecordthelast 21 n askingwhatyoumeantbyontherecord
22 ofsection6? 22 the

23 A. "Ecologywillseekclearindicationsthat Well,atthetime,I thinkthefactthatI

24 manager"-- ane-mailputitintherecord,butI'mjust
2! CanI interru

111 [ 112

2 identification.) 2 isthatcorrect?

3 (BYMR.E_ICK)Showingyouwhathasbeen 3 Yes.

4 Ezhibit183toyourdeposition.Can 4 Q. whoisHichelleAvolio,A-v-o-
5 _ 5 A. I t knowotherthanthat atthe

6 A. sane-maildatedJuly17, from 6 FAA.

7 metoTom regardingproposedSea TRACC.N. 7 Q. She's inanyev hadsentan

8 Q. Now, istheTRACON--a] )percase 8 e-mailtoTom whothen itontoyouand

9 T-r-a-c-o-n--fz Ltywetalked itearlierinyour 9 towhichyouthen correct?

i0 deposition? i0 A. That's
ii A. Yes. II (DepositionE::h: No.184wasmarkedfor

12 Q. Youhaveon don'tyoujustread 12 identification.

13 yourco_unicationtoM_ ;tarintotherecord, 13 Q. (BYHR.EGLIC] whathasbeen

14 please. 14 markedasE::hibit sition.Canyou
15 A. "Forsomere act"--now,below 15 identifyit?

16 --hangon. isan hatTomLusterhad 16 A. Itis senttome 27of
17 forwardedtome aMichelle attheFAA,soI 17 2000.The linesays"forward draft."

18 guessinres toTomI said,"For reasonthis 18 Q. Wh youtakea minuteto

19 projectjus _llsoffmyradarscreen. [tstill 19 yourself it. Letme knowifyou're

20 active? onthecriticalpath,or ina 20 A. m.

21 hold Ifso,whendowerunoutof 21 youknowwhattheDinsmoredraftis?

22 gue beenworkingonairportsfora while. 22 No.

23 Thatwasanaviationanalogy,I takeit? 23 _. Doyouknowwhatthiswasabout,thise-mail

24 A. I guess. 24 TomLustersentyou?
2! n 25
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1 (Discussionofftherecord.)

inga bellwithyou,anyofthis? 2 (_positionF.'_ibitNo.185was_rkedfor

3 _. Well,I knowwhatwashappeningatthe 3 identification.)

4 ;Iswassentout. 4 Q, (BY_. EGLICK)Showingyouwhathasbeen

5 y don'tyoutellus. 5 _rkedas_hibit185toyourdeposition.Canyou

6 A. secondpublicnoticewasup its 6 identifyit?

7 one-year ine,andwewerenot toapprove 7 A. ThisisaninternalecologymemothatIwrote

8 theproject, erewasstill issues.I 8 onOctoberthe9thof2000toTomLuster,RayHellwig,
9 believethatwe theport withdrawthe 9 Joan_rchioro,KevinFitzpatrick,DaveGarland,and

I0 applicationand goingtogivethema i0 JeannieSum_rhays.

II denial. I_t- N _nd"_'t'":"_u:-=gn-t1:=::-:i.nfg..;/
12 Q. Canyoulook thirdpageofE_ibit 12 %%_ritingthememo? • = = /

13 1847 13 _ Thismemooutlinestherz_ainingiss_f

14 A. Uh-huh. 14 then_ resourcemitigationplanthawed

15 Q. Areyou age?Couldyoucount 15 identified"_etime--atthatdates ofthat
16 inone,two, _ybe isdifferentthan 16 date. _

17 mine.That possible, ota pagethat's 17 Q_ thoMSonwereasofthat

18 numbered bottomright youmissingthat 18 d_ p_gsuch a surety?

19 page? 19 A. Yes. ._/
20 page2. 20 Q. Whatwasi_'_" _ ..
21 . Areyoumissingpage317,then? 21 A_pOject,_ needed

22/. Yes. % 22

23 MR.PEARCE:I'malsomissing317. 23

24 _. EGLICK:Can[ takeoneofthe icI,_i 24

2_ ,_ ..... .rE L1....... d. 25

115 116

_. 1 _ v^.

theresuchasitisatthemoment? 2 Q. _d readthesentencethatstarts

3 A. Ido. 3 _nsultant."

4 Q. Doyouseethedateatthetopof184 4 "ConsultantwillreporttoTomLusterand
5 5 re_ hisrequestsfortechnicalconsultal

6 Septe_er27. 6 5o atthattimeTomwasstillon project.

7 r September27,2000,hadyou ;tedor 7 Q. And haveany was

8 been !dfromtheproject? 8 leaving,did
A. I 'tremoved.It's nantwoweeks G A. No.

i0 apart.We atthatpoint Iwasremoving i0 Q. Looking

Ii myselffrom II A. Yes.

12 Q. Butasof 2000,hadyoudone 12 Q. Couldyouread lingonnumber3 and

13 so? 13 thenthefirsttwo therecord,please?

14 A. Ithadn'tbeen alized,no. 14 A. "Continui desig_d

15 Q. Whenyoudra Cctober9,2000,memo, 15 implementations/retaina strong_est in

16 didyouhaveany TomLusterwasgoing 16 ensuringth_fthedesignersofthemitig_n elements

17 tonotbeonthe )je=t 17 arepresenttoguidesuccessfulinstallatio_%%LThe
18 A. Idon' !me_erwhenTom theproject. 18 mitig_tonratioswenegotiatedwiththePort_based

19 Idon't thatdate,butI chinkso. inj_ onthisassumption."...... X

20 Hereisa f Q. Now,istheresomethinginthe4Olasitwas_

21 184. issuedinSeptember2001thataddressesthisissue?
22 HR.EGLICK)LookingatE::hibit so.

23 we stilltalkingabout.We'llgetbarkto 23 Q. AndIcanseeyou'rereadingaheadhere.Let

24 youlookatthesecondparagraphinsection1¢ 24 measkyouthequestion.Infact,onthene::tpageof

25 thisE::hibit185,youactuallyrecommendthattherebe
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i somethinginthe401tothateffect,don'tyou? l_,_,.amerlz.
2 A. Yeah. 2 _Amd that'_msultants, right! /

3 Q. You'relaughing.Whyareyoulaughing? 3 _es. ShewolksforJim#,,"

4 A. Thatwasa prettystartrecomendation. 4 F_e docks and

5 Q. Whydon'tyoureadthatrecomendationinto ! mapsava!lable_theweb.'. /

6 therecord. 6 Q_edthen_'.:_,_[ntencetoo.

7 A. "Reco_endation:Giventhis,I recommndwe 7 _aged efficienti[

8 crafta conditionforthe401thatre-opensthe 8 th_ntezest canhaveready

9 negotiatedmitigationratiosiftheportchoosesto 9 access.' _ / _ ...

i0 selectconstructionoversight/supervisionthatdoesnot i0 Q_ree today_at still

Ii includetheoriginaldesignerteam." Ii se_usi_g/r tezmlikeaprettysma_

12 Q. Now,we'vealreadyagreedthere'snothingin 12 reco_e_on? ....

13 the401thatecologyissuedthatdoesthis,isthere? 13 _ th_..mme_tnion_till stands,_

14 a. I don'tthinkso,no. 14 yel_¢" _
15

on
16_otof_ time this,butgiventheeffoI_ve

I? hadtomake_ngs inthiscase,I/. d of 17 Q. Wasthatreco_endationinpartpromptedbya

iB _ a:e_ation here, IB concernthatthedocumentsbereadilyavailableto

19 __d youagzeethis.!s 19 ecologystaffforreviewwithouttheneedfor

20 __W_'_mart_endation, this 20 transferringpapercopiesbackandforth?
21 _ toJanCassz_Can you 21 A. No. Itwasmoretomakethedocuments

22 _readthatin/e record? "=_ 22 availabletothepublic.

23 A._.. . "_ 23 Q. Whywereyouconcernedaboutthat?

/[ !_:_2; 24 A. Becausetheweeklypublicdisclosurerequests_ tedtoJanCassln...._,=._A_.t_ 25 thatweweregettingdidrequirea fairamountofour

119 120

I timetorespondto,andthatwastimethatwecouldn't I

2 spendworkingontheproject. 2 believewhatisneeded"-- IguessI shouldhave ._

3 oneofthefollowing.

4 Idoptthatreco_endationyoumade? 4 Andthenwhat'sthefirstbulleted

5 A. No. 5 suggestionofwhat'sneeded?

6 Takea lookifyouwouldat 7 onthe 6 A 'Acoordinatedmitigation between

7 eof_:hibit185. wherethe 7 WSDC.T, Port,andthebasinplann committee."

8 headin( 5hatoneis? 8 Q. let'sjusttake t Didthat

9 A. 9 happento knowledge?

10 Q. say? 10 A. a fair fmeetingsbetween

Ii A. "Cumulati fromSR.0.andSouth ii ecologyand the --notthebasin

12 Accessroad." 12 planning DavidMasters,who

13 Q. Woul :etosaythat--well,why 13 wereworkingon

14 don'tyou and ntotherecordifyou 14 O. Infact, tersdoesn'tspeakforthe

15 wouldth: andthen firstbulletedpoint 15 basinplanningcommi eshe?
16 under 16 A. No. No,

17 7,"Cumulative fromSR509and 17 Q. Because basin comitteeincludes

18 Soul road.Parametri=is }gunderthe 18 onit,for doesn'tit, independent

19 as= Xionthatifadequatemtigation for 19 cities incorporated?

20 oftheprojectsinthegolfcourse andin 20 A. so,yes.

21 I say"regionalstormwaterfacilityat 21 youeverseeadocumentthat [cated

22 SR509/SouthAccess,andSASSA,"endparen, wasa coordinatedmitigation among

23 'thenwhenconsideredjointly,theprojectswillnot theport,andthebasinplanning

24 resultincumulativeimpacts.I canfollowthelogic A. No.

b_ if •
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A. "A moredetailed evaluation of the c_lative i%oacts and an assessmentof the _.tiga_ion

3 and an assessmnt of the mtigation orovided for the port impacts in the basin?

4 Lheport impacts in the basin." A, I think it did address someof the @estiom

5 Now,canyoupointtoa document .his cu_lativeimpact.

6 tionwas fulfilled? 6 I wantyou to answerthe questionI'm

7 A. _signd_awingsforSR 509 thesouth 7 makinga veryspecific

8 accessroad refined._hatI refined,they 8 here,

9 were-- they toavoid thewetland 9 A. Yes.

I0 i_actsthatwere orpotential i0 Q. Is fulfilledin

ii at thetimethatI thedesigndid Ii thelastNP_ lookeda

12 change,andthosed_awing: idhaveto bereviewed. 12 A. I don't

13 Butthe naturalresource _tionplanalsowas 13 Q. And did you thatbeforeyou

14 updatedtoaddress 14 signedoff on the_P, .d not signoff on the

15 Q. Now,isthe] portiono_4_henatural 15 N_HP? _ybe I should hat.

16 resourcemitigati_# _thatprovi_4_whatyoucall 16 A. No. I si,

17 for here,_ :/s a moredetailedeva_N_tionof the 17 Q. So did tosee

18 cumulative _ctsand anassessmentof[N_mitigation 18 beenfulfilled signedoff

19 provided :heportimpactsinthe basink 19 on the last

20 A. t know. I'dhavetolook. _ 20 A. I 't recall.

21 whenisthe lasttimeyou looked_ 21 n isn'tittruethatatthatpoint
22 na resourcemitigationplan? 22 ecoL pastthepointwhereyou couldhave

23 A. Justbeforethelast--beforethe aboutitanywaybecausethe decisionhad

24 was issued, toissuethepermit,the certification?

123 124

2 reviewingthe-- the lasttimeyou reviewedthe Q. Do you knowwhenthatoccurred?

3 decisionhadalreadybeen_de to issuea Itwas a verydynamicandthoseare very

4 ication? 4 times. I mean,therearea lotof things

5 5._CHIC.RC.:Objection;no foun 5 are togetherall at once.

6 A. I disagree. 6 Q. knowwhenthatoccurred?

7 Q. EGL!CK)Whenwas the timeyou 7 A. itall cametogether?
8 reviewedan 8 Q. decisionwas madeto 401

A. The imeI looked was justbefore 9 certification 3ringtheportapplJ

i0 we approvedthe 40!. i0 A. I think mde within ,leofweeks

ii Q. hd how :ssuanceof the 40iwas ii ofwritingit.

12 that? 12 n. Priorto

13 A. Withina week. 13 A. Yes.

14 Q. _d you're withina weekof when 14 Q. Andwho wroteit?

15 itwasissued a decisiontoissuea 15 A. Whowrotethe

16 401certificatil 16 Q. Yes.

17 A. That thedecision. )Iisthe 17 A. Ann Kenny.

18 decision. 18 Q. And who the decision?

19 Q. Ki The401 isthewritten of 19 A. To? was_de by me

20 thedezJ n;is thatcorrect? 20 wetlandsele Itwas mde by KevinFitzp_ :kfor

21 A. correct. 21 the and I believethe lowflow. Thal

22 Butbeforea writtene_odimentof a 22 asked we feltlikewe had reasonableassu: .o

23 i_ someonehas tomakethe decisionthatit 23 issu 401,so the decisionwasmadewhen

24 withan approvalinit,doesn'tone, 24 feltlikewe couldmakethedecision.
25 25
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"' ' 1 cartifi_tionissued.

2 A. There'sbeenpressurefromtheporttoissue

: _:hibitlS_'_A. No. 3 l
4 Q. Well,let'stalkaboutthepressurethat

_ _____da___t_ion, becausein _ 5 occurred,ifany,inJulyand_agustof2001.We can
6,, [__z_,=.......o,u,dui . 6 agree,can'twe,thefirstcertificationwasissuedon

7 Q. Wastheresometimepressureinissuingthe 7 AugustI0,2001?

8 401,_. Stockdale? 8 A. That'scorrect.
A. Yes. 9 Q. SowasthereanypressureinJuly2001toget

I0 Q. Andhowso? Wastheresomeurgentbusiness I0 the401certificationtoapprovetheportproject

Ii youhadtogetontosoyouhadtogetthis401out? ii issued?
12 A. Thishasbeenanurgentprojectforfive 12 A. Yes.

13 years. 13 Q. _d wheredidthepressurecomefromtoget
14 Q. Well,whatwasthetimepressureforissuance 14 thatapprovalissued?

15 ofthe401,this401? 15 A. Well,thepressurewasin--therewas

16 A. Thetimepressurewasgetting--atthis 16 pressurefromme thatIgeneratedformakingsurethat

17 stagewasmakingthewrittenrecordthatconstitutes 17 I'mreadyforthedecision,andthatincludesmaking
18 the401allcometogetheroncewehadagreedthatit 18 surethatI havedocumentsthatI canapproveand--

? • --.......

19 wastimetoissuethe401. _ 4. iil a_ =,.....=......................_/-

20 Q. Andyouhadnoindicationthattherewas 20 7_4/_._king myselfclear.@art fro_

21 pressureinanyotherwaytogetthe401issued? 21 _rewas thepr_ing
22 A. Therewasotherpressure,sure. 22 from?

23 Q. Whatwasthat? 23 A. Welq,_ame from
24 A. Therewaspressurefromallsides. 24 n

25 Q. I'maskingyouaboutpressuretogetthe401 _ ........, ........_,_,,=_......

128

governor'soffice. 1 years, e
2 Q. Howdidit-- 2 Q. Let'sfocusforamoment,though--although

3 Itcamefromattorneys. 3 I'mveryinterestedinthewholesaga,butlet'stryto

4 Howdiditcomefromthegovernor'sofJ 4 takeitinsmall,chewablebites.InJulyandAugust

5 A. ii,itcamethroughknowingthat were 5 2001,pressure--andbypressureI don'tmeanwhatever

6 meeting thegovernor'soffice,and from 6 pressureyouhavetodoyourjobinternallybutwhat

7 hearing governor'soffizebel Ievengot 7 pressurewascomingfromthegovernor's--letme

8 backtomy afterhavinga attheport. @ finishthequestion,andthatwillhelpgiveyoua

Itcamefromthe It _ forumforyourresponse.Whatpressurewascomingfrom

i0 Q. Now,how thegovernor's i0 theport?

Ii officebeforeyoueven toyourofficeabouta !i A. Whatpressurewascomingfromtheport--

12 meetingyouhadwithth Howwouldtheyevenget 12 Q. Forissuanceofthe401approval.

13 aholdofyou? 13 A. Well,theyweremeetingwiththegovernor's

14 A. Well, tothe 14 chiefofstaff,whowasthencallingthedirectorand

15 governor'soffk minutes leavingthe 15 RayHallwig,andtheywantedtoknowwhywecouldn't

16 airport,and reachedonacell beforeI 16 issuethe401. Imusttellyouthatecologymanagement

17 evengot totheoffice. 17 dida verygoodjobshieldingthetechnicalstafffrom

18 _ whatwasthecomplaint? 18 thepressureintermsofmakinga decisionthatwasn't

19 Oh,Imean,it'sa wholestringof 19 right.

20 _laints.Itwasa complaintaboutTomLuster. 20 Imean,grantedthepressurewasthere,andI

21 wasa complaintaboutme. I mean-- 21 couldseetheeffectthatitwashavingonmanagement,

22 butnonetheless,neverwasIaskedbyPayHellwigto

23 wasn'tworkingthereanymore,washe? 23 makea decisionthatI couldn'tsupport,sothat's--

24 A. No. Whenyouaskedmewherethepressure 24 it'simportantforyoutounderstandthat,yeah,the

25 camefrom,it'sbeena pressurecookerforoverthree 25 pressurereallygottome,butneverdidthatpressure -%
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1 mke memke a decisionthatI feltlikeI couldn't

2 support. A. T_ntyminutes.
3 Q. _d theco,faintwaswhat?

didyou,thatyouwereagainstissuanceofa 401in
A. Gordonwantedtoknowwhathappenedat

5 lyorAugust2001,didyou?Didyou? 5 I.

6 A. NotinA_gustof2001. 6 Q. _y didhewanttoknow?

7 A_dnotinJulyof2001,didyou? 7 A. hedidn'tknowhowto the

8 _o. 8 questions thegovernor'soffice

9 Q. whathappenedearlierwhen was 9 Q. Now, youina youwere

I0 pressure theportandsomeonei: thatthey I0 askedforiz whether shouldremainon

ii werenot programonissue a 401forthe II the401team?Do Imeanby 401team?

12 port?Bywith program,I infavorof 12 A. _-huh.
13 issuanceofthe time. 13 Q. WhatdoI

14 _. vague. 14 A. The401 meandKevin.Before

15 _. PEARCE: nofoundation. 15 KevinitwasLie

16 A. Idon'tunde] happened-- 16 Q. Kevin patrick?

17 Q. {BYe. Well, obacktoyour 17 A. Key Md the

18 descriptionof ncident.You hada meeting 18 county beer.Now,therewasan !rnalteamthat

19 withthepo: beforeyougotback office 19 the persondidn'tsitat,but ,cludedeither

20 youhad fromthegovernor's 20 the technicalstaffandRayHe andJoan.
21 A. I gota callfromGordon Joanwho?

22 bec_ wantedtoknow--thegovernor's A. Joan_rchioro.

23 him,andtheywantedtoknowwhathadha Q. Shewasa memberofecology's401team?

24 Q. ;mdthiswaswhenyousayyouhadn'teven A. Well,Joanattended_ny ofourmeetings,
2_

131 132
- ' - 1 _. PFARCE:Objection;argumentative._d

2_at_estified 2 you'renotlettingthewitnessanswerthequestion.
3 _. EGLICK:I'maskingforthewitnessto

4 Now,wereyouaskedatanytimewhetherTom 4 answermyquestionbeforehemovesontoanotherone.
5 Lustershouldremina me_erofthe401team? 5 _. PEARCE:You'renotlettinghimanswer

6 A. IactuallyhadconcernsaboutTom.I reached 6 becauseyoudon'tenjoytheanswer.

7 apointinourreviewoftheprojectwhereIwas 7 _. EGLICK:Roger,limityourobjectionsto

8 concernedaboutTom'sobjectivityintheprocess. 8 appropriateones.

Q. A_dtheconcernwasthatTomwasnotagreeing _ A. Theconcern--Tom--

I0 withtheecologyconsensusthattheprojectwas I0 Q. E::cuseme,_. Stockdale.
.o._e.t. Ii _. EGLICK:Couldyoureadbackmyquestion,Ii approvable;isthat....

12 A. Tomwasn't--Tonkeptrehashingandbringing 12 please?

13 upissuesthatwehadalreadyresolved. !3 (Thereporterreadbackasrequested.)

14 Q. Whenyousaywehadalreaayresolved,Tomwas 14 A. Whatdoyoumeanbyjurisdiction?

15 the40!coordinator,washenot? !5 Q. (BY_. EGLICK)Well,youtestified,didyou

16 A. Right. 16 not,thatTomLusterwasnotaccepting,I thinkyou

17 Q. _d I takeitinTom'sview,Tomwassaying 17 said,technicalstaff'sviewona particularissue,and

18 theywerenotresolved;isthatcorrect? 19 I'maskingwhetheryourtestimonyisthat_. Luster

19 A. Tomwasdouble-guessingtechnicalissuesthat 19 wasrequiredtoacceptthatviewbecausehedidn'thave

20 squarelyfellintherealmofthestormwaterengineer 20 jurisdictionoverthatareaofthe401.

21 reviewingtheprojectandnottohim. 21 A. Healsodidn'thavethee::pertise.

22 Q. Soitwasa questionofjurisdiction? 22 Q. Well,answermy questionfirstifyouwould.

23 a. Hewasalso-- 23 _e yousayingit'sa jurisdictionalissueorsome

24 Q. Isthatcorrect?Isitaquestionof 24 otheranswer?

25 jurisdiction? 25 A. It'smorethanjustjurisdictional.
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1 _:pertiseisprobablymoreJJ_portant. _ 1 A. Well,likeI said,Tomwasinsertinghimself

2 Q. Andarethereparticularissuesthatyoucan 2 inareaswherehedidnothavethe_:pertise,andhe

3 identifythatF=.Lusterraisedwherehedidnothave 3 wasdouble-guessingtechnicalstaff.

4 e::pertise?I'mnotaskingforgeneraltopicareasbut P
5 particularspecificissues, sertingwhatthescopeofreviewand

6 A. Well,therewereissuesaboutthe certificationwasina

7 relationshipoftheMPDESpermittothe401,andTom 7 withwhatothers ringwasthat

8 wasdouble-guessingthewaterqualityprogrammanager's 8 scope; correct?
9 decisiononthat,sotherewasanagencypolicyissue 9 A.

I0 thatTomdisagreedwith,andhewastryingtofinda i0 O. Andit viewthatasthesenior401

II waytoundermnethewaterqualityprogrammanager. Ii coordinator itewide401program,thatwasan

12 Q. Now,isthatanissuethathastodowith 12 area 's _:pertise;isthat

13 environmentalorengineeringe::pertise? 13 correct?

14 A. _solutely. 14 A. notthesenior

15 Q. Whatenvironmentalorengineeringe::pertise 15 Q. o. TomLusterwas.

16 goesintodecidingtherelationshipbetweena 401 16 Right.

17 certificationandan_DES permit? 17 Anditwasyourviewthatin

18 A. I'mnota waterqualityengineer,soI'mnot questionofrelationshipbetweenthe
19 sureIcananswerthat. d the_DES permitprogramwasanarea his

20 Q. Well,youjusttoldmethatthatdoesn't-- isthatcorrect?

21 thatthatinvolvesenvironmentale::pertiseasopposed A. Yeah.

22 tosomethingelse,soI'mwonderingifyoucanidentify Q. Sothat'sa specificareawhereTomLuster

23 formewhatitis,becauseitsoundsverymuchtome wasinyourviewraisinginappropriateissues;isthat

24 likea jurisdictionalissue,butI'mhopingyou'llbe correct?

25 abletoe::plainyouranswer.

135 136
1 ,. Walterabout 1 v _..... ..,,, .....=....

2 letmeaskyou.Wasthereanydeadlinesetfor 2 ;omeoneelse? _P 2
3 Lugofa 401approvalinthesu_erof20017 3 A. TherewassomebodyelsethatIwantedto

4 I'msurethattherewasa targetdate 4

5 were ngtowards. 5 _ wasthat?

6 Q. whosetthedeadline? 6 A. wasDyanneSheldon.

7 A. I itwassetbyRayin one 7 Q. Sheldonisa _
8 ofthe wehadwhen anddecided 8 A. Yes.

thatwewere tomoveforwa: c Q. Why laughing?

I0 Q. Was insettingthat i0 A. Because worksfor
ii deadlineofthe ca? ii Q. Well,she me,butinany

12 A. I don'tthink 12 event,doyouhavean .onabouthere:lpertise

13 Q. Doyouknowwhe ornottherewasa 13 asa wetlandsperson,sc st?

14 meetingwiththegov( whichtheportandecology 14 A. No,Idon't.

15 agreedonadeadlin :eofa 401? 15 Q. Soshewasyou [ca;isthat

16 A. No,Idot 16 correct?

17 Q. Would ifthere 17 A. Yes.

18 A. Ifit somethingthat ina 18 Q. Andthe toldyouthey wantyouto

19 meeting, 19 hireDyanne didn'tthey?

20 Q. ifyouattendedthemeeting, igh; 20 A. The

21 isn't correct? 21 Q. 5henecologydidn'thireher,did '?

22 IfIattendedthemeeting. 22 A. wedidn't.

23 Now,howdidithappenthatKatieWalter 23 Youthoughtthatwasprettybadthatthe

24 tobetheconsultanttoecologyonwetlands? youyoucouldn'thireher,didn'
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i Q. Butthenyoudi_'thireher,didyou? I A. Iwouldsaythatthey'rebothequally

2 A. Weweren'tableto,no. 2 qualifiedintams ofgivingusthekindofe::pertise

3 Q. Now,whatwasthedifferencebetweenKatie 3 thatwewerelookingforandmovingthenatural

4 WalterandDyanneSheldonorShannon&Wilsonand 4 resourcemitigationplanfromwhereitwasatthetime

5 DyanneSheldonthatmadeDyanneSheldonyourfirst 5 thatI lefttothetimethatthecertificationwas
6 choice? 6 issued.

7 A. Well,tobehonest,Dyanne--I'veknown 7 Q. There'snodifferenceinyourmindofthe

8 Dyannelongerthananyotherwetlandconsultant-- 8 servicethateitherwouldprovideinter_ofstrength

9 Q. YouworkedwithheratKingCounty,didn't 9 ofknowledge,ability,analysis,oranythingelse?

i0 you? I0 A. Idon'tthinkso. Imean,Dyannehasmore

ii A. I did.A_dI'vejustknownherfora long II e:zperienceoverallinthefield,butI'mnotsurethat

12 time.Whenwe=a!led--weputouta bidtothreeor 12 thatlimitedKatie'sabilitytoprovideuswithwhat

13 fiveconsultingfims. WhenIsatdownandIstarted 13 shedid.

14 thinkingaboutwhoelsetosenditto,Katiewas _ 0 _,=,"=ht:=::c=..w=_i=_=h_uhe/ielo.

15 probablythesecondpersonthatI thoughtof. Granted l_ean asbeinga wetlandscientist;isthat/?

16 our-- we=ouldn'thiresomebodywhowascurrently !! _ That'scorre=t.

17 workingfortheportorwhohadworkedfortheporton 17 Q?_w, you'resayingDyanne_£qdonwasyour

18 theproject. !! f!rstchol_'_Y0u'resayi/e porttoldyouthey
19 _. EGLICK:Couldyoureadbackthe l_on; isthatcorrect?

20 question,please? 20 A. Uh-huh.

21 (Thereporterreadbackasrequested.) 21 _bill, wasn'tit?

22 Q. (BYe. EGLICK)Imayhavegottenyouoffthe 22 A. U_uh.

23 tracktherebyinterjectingthatyouworkedwithherat 23 9/_'D_he portgive a reasona_hy itdid
24 KingCounty,butI stillwouldlikeyouifyouwouldto 24 n_fwantyoutohireDyanneSheldon?
25 addressthatquestion.Whatwasthedifference? 25
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I_,_ _. zuyu==L....l=d_,didLI,=_ui,=° ='......t:_,: I andheagreesthatthisstandardneedsmoreattention."

2 _? _ 2 Q. Now,let'sgotoJuly2001,andyou're

3 _y went,i believe,tothegove_a_'_s 3 tellingme,youknow,youreviewedtheNRHPandsoon
4 offi=eto_n aboutthissayi_,_ 4 andthe401beforeitwasissued;isthatright?

6 __ _/anneSheldon._d 6 Q. Sohowdidyoufit:thisone,thisissuethat

7 theysa_l_Jn_biased. 7 youraisedinDece_erof2000?

8 _ked onaIrate 8 A. Itdoesn'tlooklikewefk:edit.
9 where_gy's _land scientis_4_up _ O. Didyouchangeyourmind?
i0 " " I0 A. No. Ijustdon'tthinkthatwee::tendedit

i! throughthesummer.

12 Q. Whydon'tyoutakea lookatE;_hibiti@_. 12 Q. Andyouhadreviewofthe401beforeitwas
13 We'vetalkedaboutthissome,butcouldyoulookat !3 issued?

14 page81bottomrightcorner?It'spage4 ofthe 14 A. Yes.

15 e::hibitasthee::hibitisinternallynu:_bered.Thendo 15 Q. Anditwasa verydeliberatereview--

16 youseethesecondbulietedpointundern_ber!07 16 A. Yeah.Thisismymistake.

17 A. Yes. 17 Q. We'vecomeupwithanumberofthesenow,

18 Q. Couldyoureadthatintotherecord,please? i_ haven'twe?

19 A. "Someofthewetlandsdownslopeofthe 19 MS._RCHIO_: Objection;argumentative.

20 proposed_Ewallremainwetthroughthesu_er. Page 20 MR.EGLICK:Okay.I'llwithdrawthe

21 62IA,"whichIbelieveistheimpl_mentation 21 question.

22 agreement,"however,proposesa hydrologyperfo_nze 22 (DepositionE::hibitNo.186wasmarkedfor

23 standardthatwillassurethathydrologyismaintained 23 identification.)

24 forthere_iningwetland_ownslopeofthe _;wa_.onlyto 24 Q. (BYHR.EGLIC£)Lookingbackat185fora

25 mid-April.IhavespokenwithJimKelleyaboutthis, 25 minute,Hr.Stockdale,ifyouwouldbeforewegoto
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l identifying186. Justthinkingaboutwhatwe'vebeen 1 statementaboutthat;isthatcorrect?

2 talkinghere,whenthedecisionwasmadetodraftthe 2 A. Correct.

3 401certificationin2001,thispastsu_er,didyou 3 Q. Youdon'treallyknowwhatresultwouldhave 'l&

4 raiseanyissueswhereyousaid,no,thishasnotbeen 4 occurredifyouhadsaidwaita minute,there'ssome .#
5 addressed,wecan'tissuethis401becausesomething 5 thingsoutstandinghere,becauseyouneversaidthat,

6 hasnotbeenaddressed? 6 didyou?

7 A. DidIraiseanyissues? 7 A. I neversaidwhat?

8 Q. Yes. InJulyandAugust2001. 8 Q. Waita minute,therearesomeissues

9 A. Atthatpoint,I feltliketheissueshad 9 outstandinghere.

i0 prettymuchbeenresolved. I0 A. I saidthat--I didnotsaythatinJuly.I
ii Q. Isitthecasethattodayhereaswegoover ii saidthatforaboutthreeyearsbeforethat.

12 yourOztober9,2000,memoitturnsoutthatthere's 12 Q. AndI'maskingaboutJulyandAugust2001.
13 someissuesthatyouidentifiedveryearlyonthathad 13 Youneversaidthat,didyou?

14 notbeenresolvedinJulyandAugust20017Isthat 14 A. No.

15 correct? 15 Q. Let'slookat_±ibit186.Canyouidentify

16 A. Well,there'stwoissuesthatwe've 16 it?

17 identifiedthatthroughmylackofattentiondidn't 17 A. Thisisane-mailthatI senttoRayHellwig

18 makeitintoa specific401condition. 18 andJeannieSu_erhaysonOctoberthe30th,year2000.
&u-_ At:.. ---:1 | I

2019please?MR.EGLICK:Canyoureadbackthequestion, 20_'-_emo."m,~. T -^_;,,Doyouseethat? 7

21 (Thereporterreadbackasrequested.) 21 A. Uh-hu_Y"',,,,,,,m__/-.. _

22 A. Yes. 22 _s wasabou_th _anne

23 Q. (BYMR.EGLICK)And,infact,whenyouwere 23 Sh__dn't gothroug_

24 tellingmeabouttherewasnopressuretosayyes,for 24 r_o,, ,
25 e::ample--yourecallyoumadea littlebitofa 25 L,,wy=......

143 144
i i nne

2 _rsir:wordsofthismemosay? 2 itfrompublicdisclosure?

3 A. Itsays,"Ireco_endthecontract 3 that'sprobablywhatI thoughtatthetJ

4 beopen-ended." 4 Q. youhavea recommendationhere. you
5 Sothiswasa referenzetoazo: with 5 seethis _ndparagraphinthismemo?

6 Dyanne idon;isthatcorrect? 6 A.
7 A. inreferencetoa thatwe 7 Q. readthatintothe please?

8 wantedto withDyanne,but havea 8 A. "Ialso ,mmendthata fi beputin
9 contractwith 9 plazabetween andthePor Dyanneshouldbe

I0 Q. Now, ofthememo,Inotice i0 insulatedfromthe e::tentthatEcology

ii hereitsays Doyouseethat? ii employeesare."
12 A. Uh-huh. 12 Q. Sowhat'sa fix

13 Q. Didyouput here? 13 A. Iwasconcerned becausewewereasking
!4 A. Itlooks 14 theporttopayfor theywouldusethatas

15 Q. Andwhe! .tsays "_ 15 a waytotrytoinl
16 A. 16 Q. And,in lateron n'tithappenthat

17 Q. Did tellyouto onhere? 17 whenKatieWalt todomore wase::pectedand
18 A. N¢ 18 herallocatL f moneyranout hadtogo

19 Q. wasthismemo the 19 backand portiftheycould KatieWalter

20 contra _lanneSheldon? 20 on?
21 Yes. 21 A believeAnnKennywenttothe

22 Andsothat'swhyyouputiton? 22 ask, moremoney,yes.
23 A. Yes. 23 Sotheportheldthepursestrings;is

24 Q. Soyourunderstandingwasifyouwerewriti 24
25 25
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I

2 Q, Theportthen,is itcorrectto say,held 2 hehadindependentcontactfromtheportthatwe

3 stringsfor thereviewby theoutsidewetl 3 :en'tmadeawareof. Thatwasn'tnecessarywith

4 rantwho tookovera lot yourdutie
of that 4

5 correc 5 So that'sthe onlythingthatin --

6 A. not sureI understandwhat meanby 6 i mean at'swhatin your_nd a

7 purse 7

8 Q. The hadcontrolof or notmoney 8 A. Well thatsituation,yes.

9 wouldbe to the 9 Q. Katie was aware,wag she,thatthe

i0 A. They theyagreed I0 moneywascomng theport?

ii withus ornot to --well,yeah,theypaid II A. Yes.

12 forthatreview. 12 Q. And,infact, a time_en she had

13 Q. And theyc, said,We'renotpaying 13 towaitfor ecologyto fromthe portto

14 forKatieWalte] theyhavenot? 14 haveKatieWalterconti review;isn'tthat

15 A. I gue. could 15 correct?

16 Q. So firewallwas elyput inplace? 16 A. Therewas whenthe neededto

17 A. in thecaseof wasn't 17 be amended.

18 necess 18 Q.Andi= anicewayof ,eport

19 Well,becauseyou weren'table re her; 19 neededto to givemoremoneyso

20 is at correct? 20 couldcon working?

21 A. That'scorrect. 21 A.

22 Q. SoI wasaskingandyou'resmiling.I 22 MARCHIORO:Why don'twe takea

23 youknowwhatI was gettingathere. What (Recesstaken.)

put inplacewithregardtoKatieWalter? Q. (BY_. EGLICK)You saidyouhad workedwith

147 148
1

Q. Andwouldyouagreethatshehas substantial 2 A. Probablynotasmuch,no.

3 regulatorye::perience? 3 Q. Here'sa documentI'd likeyou to identify.

4 A. Fromherworkat KingCountyinterm._of 4 (DepositionE:;hibitNo. 187was markedfor

5 for a localgovernment,yes. 5 identification.)

6 Q. wasn'tshethefirstwetlands: to 6 Q. HR. EGLICK)Showingyou whathas

7 workin algovernmentregulatoryp in t_.e 7 markeda.' libit187to yourdeposition, you

8 state? @ identify

A. I %ewas. _ A. Thisi letterto me from Sheldon

I0 Q. And she or lesshei createthat i0 datedNove/r_3er 300,thatisher to us to

!I programat King ii performthe iourcemitk planreview.

12 A. Yes. 12 Q. And whenyou are you

13 Q. And formany shewas thesenior 13 referringto the coverletterwhich

14 wetlandscientistther_ n'tshe? 14 areall partof E:_hibit18_

15 A. Shewas. 15 A. Whenyousay atti

16 Q. Now,does e :omparable 16 Q. Well,thefirs ,it187 isa

17 regulatory 17 coverlettersigned Thenthereare

18 A. Katie a fairamount :all 18 pagesthatgo on haveheadings

19 consulting governments,so eipsPierre 19 or:parlance--

20 County othercities air iozai 20 A. That'

21 ordinanc 21 Q. ofprojects..So whenyouwere

22 n questionI asked,though,was-- 22 thisasher proposal,youwererefer: to

23 itreadbackbecauseI thinki :an 23 the inits entiretyorjustto thefront

24 enough--doesKatieWalterhavesimilarto No.Allofit.
25
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I paragraph?

2 right. 2 A. "Basedonmy knowledgeoftheprojectto

3 date,itappearsthattheindirectlong-tam "

4 Q. Bytheway,youhadsaidthatDyanneSheldon 4 hydrologicalimpactstotheremainingwetlandsand ,,d
5 worksforACC;isthatcorrect? 5 streamresourceswillbea keyissuepoint."

6 A. I believeso,yes. 6 Q. Goahead.Readthen_ctsentencetooifyou

7 Q. Shewas--atthetimeshemde herproposal 7 would.

8 toecology,shewasn'tworkingforACCtoyour 8 A. 'Inaddition,thetechnicalfeasibilityof

9 knowledge,wasshe? 9 theproposedmtigationeffortswillrequireintense
i0 A. No. i0 scrutiny.'

II Q. Sothatcameafterecology-- ii Q. _d thencouldyoureadalsothelast

12 A. Thatcameafter,yes. 12 sentenceofthisparagraphintotherecord?

13 Q. Soecologyhadthefirstopportunitytobring 13 A. 'Atissueofcourse,isthefeasibilityof

14 herintothisdelightfule::perience;isthatcorrect? 14 thedesigntoinfiltratesurfacewatergeneratedonthe

15 A. Yes. 15 filloftherunwayplateauintothewetlandsleftat

16 Q. ButI'llgiveyoutheoptionofsayingthat 16 thetoeoftheplateauembankmentinamnnerandrate

17 youdon'tagreewiththepartofmyquestionthat 17 whichwillreplicatepre-fillplateauconditionsinthe

18 calleditdelightfulasane::perience,right,because 18 wetlandsanddownslopestreams."

19 you'resmiling. 19 Q. Now,doyouhaveanyordidyouhaveany

20 Takea lookatpage6. Doyouseethefirst 20 disagreementwith_. Sheldon'sidentificationofthese

21 fullparagraphonthatpage? 21 assomeofthekeyissuesthatwouldhavetobe
22 A. Itstartswith"basedonthework." 22 resolvedontheport'sapplication?

23 Q. Yeah. 23 A. No. Iagree.

24 A. Uh-huh. 24 Q. Doyouknowwhether_. WalterortheShannon

25 Q. Couldyoureadthesecondsentenceinthat 25 &Wilson--Iunderstand_. WalterworkswithShannon

151 152
1 & Wilson? 1 A. Well,actually,I don'tknow.It'spossible

2 A. Shedoes. 2 thatI did. I

3 Q. DidthatproposalthatShannon&Wilson 3 Q. YouunderstandwhyI'masking.Ifthiswas

4 submittedidentifyasspecificallywhatsomeofthekey 4 an internalecologydecision,I'mtryingtounderstand

5 issueswouldbeonfurtherreviewoftheport 5 howtheportwouldevenbeina positiontoknowwho

6 application? 6 thecandidateswere,whoa finalistwastobeableto

7 A. Thatisoneoftheissuesthatshelookedat. 7 complaintothegovernor.Doyouunderstandthearea

8 Q. MyquestionwasdidtheShannon&Wilson 8 of inquiry,then?

proposalidentifywiththesamespecificity-- _ A. I believe,yes.
i0 A. Yeah.Idon'tknowifitdidornot. i0 Q. Sodoyouknowwhetherornottheproposals

Ii Q. Whoelsebesidesezclogi sawtheproposals ii fromthevariousapplicants--therewerefive,weren't

12 submittedbypersonswantingtobehiredbyecologyto 12 there?

13 beitswetlandreviewerfortheport's401 13 A. Therewerethreeorfive,andI'mtryingto

14 certificationapplication? 14 rememberwhotheyallcamefrom.Idon'tremember

15 A. Sowhoelsereviewedthesesubmittals? 15 that.I trynottoremembereverything.Now,the

16 Q. Otherthanpersonsinecology. 16 concern--

17 A. Idon'tthinkanybodyelsedid. 17 Q. Couldyouanswerthequestionthat'sonthe

18 Q. Well,then,howonearthwouldtheporthave 18 floor?I'lltellyouwhat.I'llrepeatit. I'm

19 knownthatDyanneSheldonwasoneoftheapplicants? 19 tryingtofindout--I thinkyou'veansweredno,butI

20 A. BecausetheyfoundoutfromecologythatI 20 wanttobesure--whetherornottheproposalswere

21 wasrecomendingthatwehireDyanne. 21 somehowgiventotheport.

22 Q. How? 22 A. No. I doubttheywere,becausetheywere

23 A. Icanonlyguessthatsomebodymentionedit 23 senttomedirectly.

24 tosomebodyattheport. 24 Q. Butthenagain,youaretestifyingthatthe

25 Q. Butitwasn'tyou? 25 portbecameawareofwhohadsubmittedtheproposals.
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I A. Well,there'sa tim/ngissuehere,becauseI 1 herself.

2 hadproposed--now,thisisNovember21,andIhad 2 Q. Well,you'resayingshedisqualifiedherself

3 proposed--initiallythismemo--I hadproposedto 3 inthesensethatshesaid,look,youandIbothknow

4 hireDyannebackinlateSeptember,earlyOctober,and 4 thisisgoingtocostmorethanecologyhas it
said

5 thatwasbeforeIwasawareofthecontracting 5 willcost?

6 requirementsthatwehadtogothrough. 6 A. Andsheputitinwriting,soI couldn't

7 Iatthetimedidn'teverknowthatwehadto 7 acceptthisbid.

8 putitoutandrequestproposalsfromotherpeople,so 8 Q. And,infact,whenyousaiddeadon,whatyou

9 theportknewthatwewantedtohireDyannebeforewe 9 meanisthatinfactDyannewasrightaboutwhatit

i0 evenaskedfortheseproposals,soitwasbeforewe I0 wouldcost;isthatcorrect?

11 receivedtheseproposalsthattheywereawarethatwe II A. Absolutely.Actually,itwasmorethanthat.

12 wantedtohireDyanne,andI stillfullyintendedto 12 I thinkweendeduppayingShannon&Wilsonmorethan

13 hireDyanne. 13 that.

14 Q. Evenaftertheproposalswerereceived? 14 Q. And,infact,whatyoudidforShannon&

15 A. Well,whatledtomenotbeingabletohire 15 Wilsonultimatelywastoallowthemtobreakitupand

16 Dyanneisthatshedisqualifiedherselfinthis 16 doaninitialcontractandthenamendmentstoget

17 proposal. 17 aroundthelimit;isthatcorrect?

18 Q. Andthatwasbywhat? 18 A. That'swhatendeduphappening,yeah.

19 A. Becauseherbid--andshewasdeadon. She 19 O. DidecologyevertellDyanneSheldonwe'll

20 wasoverthe$18,000limitthatweaskedfor.Shecame 20 breakitupforyou,submitaproposalnowforan

21 inat$30,000,soshewasaccurateintermsoftelling 21 initialphaseandthenifweneedtoaskformorewe

22 uswhatshethoughtitwasgoingtotaketodothe 22 can?

23 work,butunderthecontractingprovisions,wehadto 23 A. That'swhatI toldDyannetodo,yes.

24 limititat$18,000orunder$20,000forthefirst 24 Q. Beforeoraftershemadehersubmittal?

25 round,somuchtomydismay,Dyannedis_alified 25 A. Before.Sheacknowledgesthatinthesecond

155 156
1 paragraph.

thesentenceyoujustread?

A. Itsays,"Irealizethatyou'veprovidedan ThoseareDyanne'swords.

4 _stimateof$18,000tocompletethiswork,and 4 ,. didyouevergetbacktoDyanne

q er circumstances! mighthavemodified 5 andsay, i,no,wedidn'tmeanyou haveto

6 ns toconfo_withinthatcostli 6 complete rkat$1B,000?Did

7 >kay.Now,lthoughtwhat rusttestified 7 A. What todowastot, somebody--

8 towas youhadadvisedthat 000wasno:to 8 oneofthe anagers,ax contractmanager

9 complete workbutthatcou justa firstphase, _ --Idon'tre:all lookedatthe

I0 andI thoul youtest d towasthenthatshe i0 spreadsheetandsaid thespreadsheetshows

11 acknowiedges advisedofthatinthis !I theproposalat$30,150 thatdisqualifiedDyanne

12 letter.Now,I'm orlisteningtoyouread 12 fromtheproposalbec_ wereotherproposals

13 thissection,and referenceto$i_,000,_ote, !3 thatwereforless.

14 tocompletethis soisyourtestimony 14 Q. Didyouan my :hough,

15 stillthat dvisedthatintheend !5 Mr.Stockdale? youliketo itreadback?
16 thework couldcost than$1B,000? 16 A. I thou I answeredthe

!7 A. Yes. 17 HR. Couldyouread
18 Q. t'snotreflectedas testified 18 question,

19 itwas letter,isit? 19 reporterreadbackasrequested.

20 MARCHIORC,:Objection; :izes 20 A. didtalktoDyanneaboutthe

21 the ness'stestimony. 21 afte sentittome.

22 Well,whatI saidwaswhatIreadhere, (BY_. EGLICK)Anddidyoutellherthat

23 thatsheacknowledgedthatwehadtoldher nothaveCocompletetheworkfor$18,000but

24 lookingforaninitialsuDmittalfor$18,000. additionalmoniescouldberequestedand
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2 understoodthat. 2 proposalthatwas it?

3 Well,areyoureferringasyoupreviously ,,_
4 were letterinthis_±ibitasyour O. ItakeittheShannon&Wilsonwasacceptable ]
5 that? 5 totheport?
6 A. I understandyour 6 A. Theportdidnothavea sayinthat
7 Q. Okay. askit r. Lookat 7 determination.
B _hibit187. youreadtome 8 Q. Well,youdidn'tgetanycallfromthe

9 thatsays,quote,I you'veprovidedan 9 governor'sofficeonShannon&Wilson,didyou?
i0 estimateof$18,000t_ thiswork,andunder i0 A. Wetoldtheportthatweweregoingtohire
II othercircumstance_ )difiedmyestimate II _fanneSheldonregardlessofhowtheyfeltaboutft.
12 ofhourstocon: withinthat mit,endquote.
13 Sothat doesitnot,that

14 understanc thecompletionofthe istobe 14
15 for a costlimt?Isthatcorrect?
16 iswhatthatreads. 16 Q. RememberIaskedyoutotakea lookata
17 Takea lookifyouwouldatthisne::t 17 portionofF_±ibit187,whichwasDyanneSheldon's

18 descriptionofwhatshethoughtweresomekeyissues?

19 (Deposition_:hibitNo.188wasmarkedfor 19 Rememberitwastheindirectlong,termhydrological
20 identification.) 20 i_pactstotheremainingwetlandsandstreamresources,

21 O. (BYMR.EGLICK)_:hibit188toyour 21 andshealsoreferredtothefeasibilityofthedesign
22 deposition,canyouidentifyit? 22 toinfiltratesurfacewatergeneratedonthefillof
23 A. ThisistheNovember27,2000,proposalfor 23 therunwayplateauintothewetlandsleftatthetoeof
24 consultingservicesthatSamCasneatShannon&Wilson 24 theplateauembankment?Doyourecallallthat?
25 senttome. 25 A. Yes.

159 160

1 Q. Now,I'mwonderingifyoucanpointouttome 1 A. Whatdoyoumeanbycomparable? "_
2 in_:hibit188wheretherewasanycomparable 2 Q. Thisisa similaridentificationofa key J
3 identification-- bytheway,youagreedthosewerekey 3 issue?
4 issues,didn'tyou? 4 k. No.It'slaidoutdifferently.
5 k. Yes.I identifiedthoseaskeyissuesfor 5 O. Otherthanbeinglaidoutdifferently,are
6 Dyanne. 6 yousayingit'sequivalentintermsoftheimportance
7 Q. CanyoushowmeinE::hibit188anywherethat 7 giventotheissue?
8 thoseareaddressedinthesamespecificterms? 8 A. No. I don'tthinkithighlightsitinthe
9 A. Well,thefirstplazathatI seewherethat 9 sameway.
I0 ismentionedisonpage--whatpagentmberdoIgive i0 Q. Infact,howmanyhoursforwhatyou've
ii you? ii identifiedasa keyissueandyou'veagreedthat
12 _. Yd_RCHIORO:Usethisreferencentn_ber. 12 Ms.Sheldonwascorrecttoidentifyasa keyissue--
13 THEWITNESS:Isthatthereferencen_ber, 13 howmanyhoursdoesthisproposalsayisgoingtobe
14 0147Isthatcorrect? 14 devotedtokeyissue?
15 A. It'sa listoftasksbytimes."In 15 A. Twohours.
16 particular,evaluateproposaltodischargewaterat 16 Q. Infact,isn'tthataboutthelowest--I
17 baseofes_bankment/walltoprovidebaseflowsupportto 17 guesstherearea coupleofone-hourtasks,butisn't
18 remainingwetlandsonMillerandWalkercreeks." 18 thataboutthelowestamountofhoursthat'sdevotedto
19 Q. (BYMR.EGLICX)Goahead.Readtherestof 19 anytask?
20 itifyouwould. 20 A. Yes.

21 A. "Evaluatehydrologicimpactsfromborrow 21 Q. Andyou'renotreceding,areyou,fromyour
22 sites3and4. ConsultwithEcology'sWater_a!ity 22 testimonythatwhatMs.Sheldonidentifiedasa key
23 hydrogeologist,DaveGarland,ifnecessary." 23 issue,areyou?
24 Q. kndyou'resayingthisisco@arabletothe 24 k. No.

25 specificreferencemadeinDyanneSheldon'sproposal? 25 {Deposition_ibit No.189wasmarkedfor •

Maryh. Green,CCR, RPR " Yamaguchi,Obien&Mangio _,
206-622-6875 " m.marygreen@verizon.net

AR 001829



Case Compress ERIK STOCKDALE, January 23, ,_002
161 162

1 1 tobe

_. (BYHR.EGLICK)Showingyouwhathasbeen 2 forthethirdrunway?

kedas_±ibitIB9toyourdeclaration.Canyou 3 _. No,

4 _tifyit? 4 Haveyoueverreceiveda letterfromthe

5 Thisisa letterwrittenbyAnnKenny 5 anyconsultingcontract?

6 _. Garrity,ezecutivedirectorof I 6 A.
7 don'tr, whatthatstandsfor.It's sortof 7 Q. lisatotalsurprisetoyou you

8 an group,professionalgr 8 received _tter?
9 ion_:hibitNo.190 markedfor 9 A. Yes.

i0 identi Ltion.) I0 Q. Didyou talktoMz. r?

Ii Q. (BYHR. whathasbeen ii A. No. I ifA_ndidor

12 markedas_:hibit identifyit? 12 not.

13 A. Thisisa letU fromtheConsulting 13 Q. Whatwasyour ofwhathis

14 EngineersCouncilofW, _on,_. BillGarrity, 14 objectionwas,ifany,tc process?
15 datedNovember22, 15 A. Well,apparentl tipulatesthat

16 Q. Doesthat your DllectionwhatCECW 16 RFPscan'tinclude thebiddocument,

17 is? 17 I guess.

18 A. It 18 Q. Infact don'tyoulookon econd

19 Q. Wh_ it? 19 pageofthe 190,andifyoucould that

20 A. EngineersCouncilof _ton. 20 firstsent ofthelastparagraphinto

Zl n infact,accordingtothis 21 I'd it.
22 Mr. ise::ecutivedirectoroftheCECW, 22 suggestamendingtherequestfor

23 anyrequirementforestimatesofcost

24 A. That'scorrect, sothattheapparentsuccessfulproposeris

25
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Q. Now,didyouamendtheproposalas assume,youaspartofthedecision-making

3 hadrequestedcitingRCW--well,:i 3 at y;isthatcorrect?
4 4 A. meanthat'sreflectedinthis

5 A. 5 Q.
6 Q. whatEzzhibit189is,the isa draft 6 A.

7 letter-- thatdraftletterlater intofinal 7 Q. Yes.

8 responding :.Garrity? _ A. Well, Earwaswrittenb Kenny
9 A. Ibell thisletterwar ut. 9 aftersheconsulted LeslieSeffe whoisan

I0 Q. SoMr. .tysaid, pickbasedon I0 AssistantAttorney

ii someestimate requestforproposal, II Q. Whatkindoffolks reviewin

12 pickbasedon an/there'sa statute 12 termsoftheprofession? _reedotheyhave?

13 thatrequiresit,and ;ygotbarktoM_.Garrity 13 A. Whatwhatdotheyha

14 andsaidno;isthat 14 Q. You'rea hydrogeo :'syourdegree

15 A. Well,wesai letterstatesw,a_ _ 15 in? Isitliberalarts

16 wesaid.We naygeneralonthis 16 A. No.

17 --thatRCW-- teethat 80applieswhen 17 Q. What'sit

18 governmental wanttohire teztural, 18 A. I imagin_ it'sinoneofthe

19 engineering,ilandsurveying in 19 sciences.

20 thiscase isseekingthe a 20 Q. And probablyanengineer,

21 Profess WetlandScientisttoevaluate .mDazt 21 A. youcouldbe.

22 of ofSeattle'sprojecttowetlands 22 _ anyofthepeoplewhoShannon&

23 bi icalfunctions.Wearenotlookingforthe 23 sai( goingtoworkontheprojectengineers?

24 ofanarchitecLanengineer,a landsurveyol 24 youtakea lookifyouwouldatpage--ifyou
25 25
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165 I 1661 identification.)

2 ge underqualificationsforthisproject. Do 2 Q. (BY_. EGLICK)Showingyou whathas been

3 _ 3 m_rkedas r:±ibit191. Can you identifyit?

4 Yes. 4 A. Thisisan e-mailthatI wroteto GailTerzi B
5 doesthatsecondsentencesay' 5 and JonathanFreedmanon _tober ii, year2000.

6 A. havewetlandscientists,fig ies 6 Q. Whydon'tyou readthemiddleparagraphinto

7 scientists idlifebiologists, isis,and 7 therecord,please.You'relaughingagain. Why is

8 engineersto the Departmen Ecology'sreview 8 that?

9 of theNatural ;rceHitigati Ln." ¢ A. I justmadea coment abouthowe-mailis

I0 Q. _d, in personswho did the i0 forever."ThePortiswhiningaboutme wantingto be

ii workare engineers, '? Ii e::cusedfromthe project.We are in theprocessof

12 A. ScottBenderis io -- I don't 12 choosinga consultanttotakeovermy involvement,and

13 knowwhathistitleis, )lievehe is a 13 theydon'tlikewhowe wantto hire. Theywantto

14 hydrogeologist. 14 quote-unquotehelpus choose.The nerve."

15 Q. Well,do in the ofhis 15 Q. Youweresayingtheywantto,quote,help,

16 qualifications itrefersto :oject 16 quote,us choose?

17 engineering? 17 A. That'sright.
18 A. Ye 18 Q. Sothe word"help"inyoure-mailisin

19 _ didyou gobackand lookand 19 quotes,is thatcorrect,justfor the courtreporter's

20 the whoweregoingto workon this 20 benefitthere?

21 sl proposalsinvolvedor-- e_:cuseme -- 21 A. That'sright.

22 3ineers,whetherfromShannon& Wilsonor some 22 Q. Now,whatdo youmeantheywant tohelpus

2_ otherfirms? 23 choose,theybeingthe port?

24 A. Theport. Theywanteda roleinchoosingwho

25 {Deposition_ibit No. 191wasmrked for 25 we selected.

167 168
i Q, And how didyou knowthat? 1 thathasbeenproposedtobe usedatthe VaccaFarm.

2 A. I imaginethroughdiscussionsthatI had with 2 Q. _d that'sin therelocatedstreamchannel? J
3 PayHellwig. 3 A. HillerCreek.

4 (Deposition_ibit No. 192wasmrked for 4 Q. _d for whatdistanceapproxi_telyisthat
5 identification.) 5 goingtobe used?

6 Q. (BY_. EGLICK)Showingyouwhathas been 6 A. I'mnot sure.

7 markedas E;:hibit192to yourdeposition.Can you 7 Q. Well,is it--

8 identifyit? 8 A. Sevento 900feet.

9 A. Theseare notesthat! tookata meetingon c Q. So a significantlength;isthatcorrect?

i0 March22, 2001. I0 A. Yes.

Ii Q. _d canyou tellwhoattendedthe meeting Ii Q. _d what'sthe purposeof the geote::tile?

12 fromthe notes? 12 A. The geote::tileis to --the designat the

13 A. ;mn Kenny,KellyWhiting,KatieWalter. 13 VaccaFarmis forsomepeattobe removedto provide

14 Q. Now,lookingat the lastpageof E::hibit192, 14 co_ensatoryfloodplainstorage,and as thatpeatis

15 whichisthe thirdpage. Doesthatworkfor youtoo? 15 shaveddowntothe rightelevationand the creekis

16 It'sthethirdpage? 16 relocatedthroughthatpeat,thegeotentilemeJnbraneis

17 A. Yes. 17 goingto be laiddownto serveasa permeablebarrier

18 Q. Couldyoureadthe firstthreelineson that 18 betweenthatnew faceof peatthatise::posedandthe

19 page? 19 gravel,the streamgravelthatis goingto be placedon

20 A. "Whatisthe life-spanof geote::tile?" 20 top of it.

21 Q. That'sone line. 21 Q. Now,what'spermeablemean?

22 A. "Noprovisionforchanneldynamics?"Third 22 A. Permeableas comparedto impermeablein that

23 line,"Whatifmaintenanceis required?" 23 permeableit'sgoingtopasswater.

24 Q. Sowhatisthisreferencetogeote::tile? 24 Q. Doesitmiter whetherit'spermeableor not,

25 A. Thisreferenceisto thegeote:ltilemen_Drane 25 thisgeote::tilemembrane? -%
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1 A. That'swhatit'sdesignedto do. 1 waterthatbecomes-- the shallowgroundwaterthatthe

2 O. Tobepermeable? 2 creeke:_ertsin the new_rsh plain,youwantthat

3 A. Tobepermeable. 3 watertomovebackand forththroughtherestored

4 Q. Why doesitmatterif it'spermeableor not? 4 floodplain.
5 A, Well,thatbarrier--you don'twantthat 5 Q. Whathappensif itdoesn't?

6 barriertobecomean aquatard. 6 A. Well,it wouldn'tifyou putdownvisqueen,

7 Q. A what? 7 and soyou woulddisconnectthatvolumeofwaterfrom

8 A. _ aquatard. 8 the floodplain.

9 Q. Canyoue::plainfor therecordwhatan 9 Q. What'swrongwiththat?

I0 aquatardis? i0 A. Well,whatwe'retryingtodo isto_f_ickas

ii A. A sealthroughwhichwatereitherdoesn't Ii _mchas possiblea naturalsystem.

12 flowthroughorhas a veryhardtimeflowingthrough. 12 Q. Sohow muchresearchdidyou doon the

13 Q. Whatdifferencedoesitmakeif itbezomesan 13 geote::tilefabricthat'ssupposedtomakesurethat

14 aquatard? 14 theseproblemsdon'toccur?

15 A. Mindyou,I'mnot a hydrogeologist. 15 A. I spoketo Jim Kelleyand to PaulFendtabout

16 Q. Right. Butwhy don't-- yousaid,I believe, 16 thematerial.

17 inyourtestimonyyoudon'twantittobecomean 17 Q. Now,PaulFendtworksfor theport;isthat

18 aquatard,so I'llaskyouwhy don'tyouwantitto 18 right?

19 becomeanaquatard?Go aheadandanswer. 19 A. That'sright.

20 A. I couchedthattermsothatyouunderstand 20 Q. _d JimKelleyworksfortheport?

21 thatI'mnotgivingyou anengineering--it'snot 21 A. That'scorrect.

22 basedonengineeringtraining.My understandingis 22 Q. So yourresearchconsistedof speakingto

23 thatoneof thethingsthatyou don'twant-- the 23 themaboutthe geote::tile;isthatcorrect?

24 reasonyoudon'tputdownvisqueenor plasticor 24 A. That'scorrect.

25 anotherpermeablematerialisthatyouwantthecreek 25 Q. Haveyou everhad any e/:periencewiththe

171 172
1 particulargeote::tilein thiskindof use? 1 Q. And did you askfor anythingtogiveyou any

2 A. No. 2 detailon that?
3 Q. _e youawareof anythinginthe literature 3 A. No.

4 withregardtothe geote::tileproposedforuseby the 4 Q. Yourthirdlinehereon-- by theway,you're

5 port? 5 callingitheregeote::tile.I'veseengeoteiltileat

6 A. Yes,butnot-- I mean,I knowthatit's 6 HomeDepotthatsupposedlyletsthewaterinbutwon't

7 beingused,butI don'thaveanye::periencewithit. 7 lettheweedslive. Have youseenthatkindof

B Q. Well,whenyousayyou knowit'sbeingused, 8 materialatHomeDepot?

9 my questionwas anythinginthe literatureconcerning = A. That'snot whatwe'retalkingabout,but I

i0 useof thisgeote::tileinthiskindof applization? I0 have,yes.

II A. My understandingis thatithas beenusedin ii Q. So whatarewe talkingabouthereotherthan

12 otherareas,andit'sbeenreportedintheliterature. 12 geote::tile?Doyou havea nameforthismaterial?

13 Q. Haveyoureadthe literature? 13 A. Well,thenameis -- it'sinthe natural

14 A. No, I haven't. 14 resourcemitigationplan. I don'trememberwhatit's
15 Q. Haveyoueverfoundanythingin the 15 called,but ithas a specifictradename.

16 literatureyourself? 16 Q. Did youevertalktothemanufacturer?

17 A. I haven'tlookedfor it. 17 A. No, I didn't.

18 Q. So yourunderstandingcomesnot from i_ Q. Did you everread DyanneSheldon'scomments

19 somethingyou'vereadbut fromwhat? 19 on herresearch?

20 A. Well,as I said,indiscussionsthatI'vehad 20 A. I did.

21 withPaulFendtandwithJimKelley. 21 Q. And did you doany follow-upafterreading

22 Q. So theytoldyouitwas somewhereinthe 22 her comments?

23 literature? 23 A. I did.

24 A. I believePaulreferredto severalspecific 24 Q. Afterreadingher comments,didyoutalkto

25 projectswhereit'sbeenused. 25 themanufacturer?
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1 A. No. 1 questionI asked,whi_ waswhywouldyouevenworryif

2 O. Isthereanyparticularprojectthatyoucan 2 thegeotEtilewouldbe:omeclogged?

3 identifywherethegeote::tileproposedforusebythe 3 A. Well,ifitwasn'tabletotransmitwaterat

4 porthasbeenusedina likemanner? 4 therate--forezample,ata ratethatyou're
5 A. No. 5 e::pectingittoand,let'ssay,thatpresentsa design

6 Q. Now,youhavethisquestionhere,"Whatif 6 problemoranotherproblem,thenobviouslythematerial

7 maintenanceisrequired?"It'sthethirdlineonthe 7 isn'tgoingtomeetyourneeds.

B thirdpageof_ibit 192. 8 Q. AndthestreamMillerCreekisnotgoingto

9 A. Correct. 9 havethewaterfiltered,isit,whereit'sgoingover

10 Q. Now,I assumeyou'retalkingabout--and 10 thegeotEtile?

Ii pleasetellmeifI'mwrong--you'retalkingabout I! A. Canyou--filtered?

12 maintenancewithregardtothegeote::tile;isthat 12 Q. Istheregoingtobesomemechanismbefore

13 correct? 13 thecreekwatergoesoverthegeotEtilethat'sgoing

14 A. Yes. 14 tofilteroutthingsthatmightclogthegeote::tile?

15 Q. Sothequestionispresumablywhathappensif 15 A. Isitgoingtobefiltered?I don't--is

16 thegeotez:tile,fore::ample,doesn't--what'sthe 16 theregoingtobepretreatmentof--
17 word?Istherea verb?--permeatewateranymore? 17 Q. Yeah.Beforethewatergoesoverthe

18 Wouldthatbethecorrectwayofsayingit? 18 geote::tile.

19 A. Yeah.Ifitbecomesclogged. 19 A. No. Thewateris--there*sgoingtobe,I

20 Q. Whywouldyouevenworryaboutwhethera 20 think,12or16inchesofgravelthatisplacedover

21 geote::tilewouldbecomeclogged? 21 thegeote::tile.

22 A. Well,it'snotgoingtobecomecloggedany 22 Q. Butthatwasn'tmyquestion.Myquestionis

23 morethanwhatthepeatisalreadycloggedintermsof 23 isthewatergoingtobetreatedsothatitdoesn't

24 itstransmissivityforwater. 24 havematerialsinitofanykindbeforeitgoesover

25 Q. Answerifyouwould,_. Stockdale,the 25 thegeote;ztile?

175 176
! A. Whatwa:erareyoureferringto? 1 A. Thisisane-mailthatIsenttoJoan

2 Q. Thewaterthatwillflowthroughthecreek. 2 _rchioroonJuly19,2001,whichisa forwardof Jim

3 A. Well,thewaterthatflowsthroughthecreek 3 Kelley,ane-mailthathesenttome onthatsameday.

4 isnotbeingpretreatedrightnow. 4 Q. Now,isthise-mildiscussingthatcourt

5 Q. Sothiswillbetypicalcreekwater? 5 casethatwetalkedaboutseveralhoursagoatthe

6 A. Yes. 6 startofyourdepositionaboutportacquisitionof

7 Q. Andtypicalcreekwaterisnotfreeof 7 propertyadjacenttoVaccaFarm?

8 debris,isit? 8 A. Yes. Thisisthatparcelnumber92.

A. No. G Q. Ifyoulookdownwhere_. Kelleyhas

I0 Q. Now,isthisgeote::tilebeingputininsuch i0 apparently,isthiscorrect,sentyouane-mailonJuly

ii a waythatwithoutdisruptiontoMillerCreekyoucould Ii 19at6:52a.m.?Doyouseewhereitsays"high

12 ripoutwhateveriscoveringit,takeoutthe 12 priority"inthee-mailtoyou?

13 geote:ztile, andvacuumanyclogsou_oranythinglike !3 A. Uh-huh.

14 that? 14 Q. Andthencouldyoureadintotherecordwhat

15 A. Ifyouneededtogetinandeitherreplaceit 15 he tellsyou?

16 orcleanit,you'dbeworkinginthecreek. 16 A. Itsays,"Thejudgeruledinfavorofthe

17 Q. Soitwouldbedisruptive,wouldn'tit? 17 Portonthecondemnationcase,recognizingthatwith

18 A. I wouldsayso. 18 thee::ceptionofCorpsregulations,priorconverted

19 Q. Anda setbacktomitigation,wouldn'tit? 19 croplandswerewetlandsunderlocalandstate

20 A. Uh-huh.Yes. 20 regulations,andwouldreducethevalueofParcel92."

21 (DepositionE::hibitNo.193wasmarkedfor 21 Q. Now,parcel92isthatareathat'snowpart

22 identification.) 22 ofwhatwe'velooselycalledtheVaccaFarmmitigation

23 Q. (BYe. EGLICK)Showingyouwhathasbeen 23 area?

24 markedasE::hibit193toyourdeposition.Canyou 24 A. It'spartof--yes.

25 identifyit? 25 Q. Andthenifyouwouldlookatyourresponse
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1 e-mailat 9:38a.m.on thesameday,July19, 2001. Do 1 attorneyshaving,quote,usedthatregulatory

2 yousee thatabove? 2 authority,quote,wereyou referringtoecology's

3 A. Yes. 3 regulatoryauthorityoverthepropertyinquestionasa

4 Q. Doyou seethethird-- well,thesecondline 4 wetland?

5 you'resendinga copyof _. Kelley'se-mailon to Joan 5 A. No. I was referringto ourregulatory

6 Marchioro;is thatright? 6 authorityunderROW 90.48to regulatepriorconverted

7 A. That'scorrect. 7 croplandsaswatersof the state.

8 Q. And couldyoureadthesecondparagraphand 8 Q. Do yousee whereMr. Kelleysaidonceagain,

9 thethirdparagraphof youre-mailto her? 9 quote,priorconvertedcroplandswerewetlandsunder

i0 A. The secondparagraph? i0 otherlocaland stateregulations,endquote?

ii Q. Yeah. ii A. Yes.

12 A. "Here'sa briefsummaryofthedecision.I 12 Q. And he'ssayingthat'swhatthejudgeruled

13 askedJim Kellytotry togetme thewrittendecision." 13 inthiscase?

14 Q. I thoughtyouweren'tfollowingthe case. 14 A. That'scorrect.

15 Apparentlyyouwereenoughtoask JimKelleytoget you 15 Q. As far as you know,doesecologyhavea

16 a copyof thewrittendecision? 16 disagreementwith thejudge'sruling?

17 A. I guessso. 17 A. That'sconsistentwithour interpretationof

18 Q. Thenlet'sreadthe net paragraph,andif 18 EW 90.48.

19 youcouldreadthatintotherecord. 19 Q. So theareathatwe'retalkingabouthere,

20 A. "Funnyhowthe Port'sattorneysfirstargued 20 thepropertyinquestion,inecology'sviewonceagain

21 withourauthoritytoregulatepriorconverted 21 iswetlands;isthatcorrect?

22 croplands,thenusedthatregulatoryauthoritytoargue 22 A. Thatpriorconvertedcroplandsare wetlands,

23 for reducedpropertyvaluationina condemation 23 yes.

24 proceeding." 24 Q. Sothe areain questionthatwe'retalking

25 Q. Now,whenyoureferredtotheport's 25 abouthere,whichis theareathatisnowpartof the

179 180
1 VaccaEarmmitigationarea,iswetlands;is that 1 A. I was contactedby an attorneyforthe port

2 correct? 2 who washandlingthe condemnation.Shewantedme to

3 A. I don'tknowhowmuchofthatparcelis 3 attendthe condemnationcase,and I -- that'swhen I

4 wetland,but I knowthatthe issuehadto dowith 4 referinthise-mailaboutbeggingout ofit,because

5 whetherornottheprierconvertedcropland 5 that'snotmy role,and I wascontactedby Kevin

6 determinationwasmadeonthatparcelby theCorpsof 6 Featherston,whowas the consultantforNovadyne.

7 Engineers,whetheror notthattookthatareaoutof 7 Q. But thatwas why youwerecontacted,wasn't

8 regulationasfaras stateandlocalregulationsor @ it,becausetheportwantedassistanceinmakingthe

9 not. 9 casethatthe areainquestionwas wetlands,is that

i0 Q. Andunderstateand localregulations,that I0 correct,becauseitwouldreducethe valuationfor

Ii areaisconsideredwetlands;isthatcorrect? ii condemnation?

12 A. That'scorrect.Now,! shouldadd thatit is 12 MS. MARCHIORO:Objection;askedand
13 consideredwetlandsif itmeetsthedefinitionofa 13 answered.

14 wetlandaccordingto thestatedelineationmanual. 14 A. Theywantedto know-- theywantedme toput

15 Q. And,in fact,the port'sargumentwas thatit 15 intowriting,whichI did,whatthe state'sregulatory

16 did,wasn'tit? 16 authorityis overpriorconvertedcroplands.

17 HR. PEARCE:Objection;lackof personal 17 Q. (BYMR. EGLICK)So whatwas funny? Isn't

18 knowledge. 18 thatthewordyouuse inyoure-mail?

19 A. I presumeso. 19 A. (Noddinghead).

20 Q. (BYMR.EGLICK)And,infact,that'swhatJim 20 Q. Whatdo youmeanby funny?

21 Kelleyhadcalledyouaboutoriginallywas toget some 21 A. Well,I recallhavinga ratherheated

22 helponmakingthatargument;is thatcorrect? 22 argumentwiththeportattorneyat theVaccaFarm

23 A. Actually,[ wasn'tcalledby JimKelleyabout 23 whetheror not ecologyevenhad theauthorityto

24 that. 24 regulatepriorconvertedcroplands.

25 Q. ItwasNoradyne,did yousay? 25 Q. And you tookthepositionthatecologydid
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I havetheauthoritytoregulatethemaswetlands;is more

2 thatcorre=t? thingsonpaper.'

3 A. That'sbeenourpositionforquiteawhile, Q. Andthat'sa referencetothe401,isn't _&
4 that'scorrect. MS.HAEHIORO:Objection;callsfor )
5 Q. Andwhichportattorneydidyouhavethe 5

6 heatedargumentwith? 6 A. "Iamfranticallygetting

7 A. LastnameisPots,TomPors,P-o-r-s. 7 thingson soshe'sfrantically toget

8 Q. Andthenwhatyoufoundfunnywasthatthe 8 thingson

9 port--andtellmeifI'mwrongaboutthis--theport 9 Q. Whatthin, a look nextpageif

I0 tookthatauthoritythtecologyhadandusedthatto I0 you'vegotanyq_estio a draft--a memo

Ii arguefora lowervaluationina condemnationcase? Ii aboutdraft401

12 Isn'tthatwhatyoufoundfunny? 12 A. 401conditions.
13 A. Iwouldfindthatfunny,yes. 13 Q. SoI stillhave

14 MS.M_/EHIORO: for

identification.) 15 itself.Objection.

16 E_ICK)Showingyouwhat 16 Q. (BYMR. Doyouknow was

17 markedas toyourdepos you 17 frantic?

18 identifyit? 18 A. No.
19 A. Thisisane-mail attachedmemo.It 19 Q. seemoddtoyouatthetime

20 isoriginallyfrom Kenny,andthen 20 saidsh frantic?

21 itwasforwarde( A_nKennytome ustthe 21 [feellikethatquiteoften.

22 ist,2001. Pleaseanswermyquestion.

23 youknowwhyKatieWalterwas A. Isitoddthatshewouldfeelfrantic?
24 it Q. Diditseemoddtoyouatthetimethatshe

that?

183 184
1 weissued 1_ ,4. &e_'s look at the na_z=, ........ ;:? :'"t

2 401,so,no,itprobablywasn'toddthatshewas 2 _eadline togetthe401outbytheda_ A
3 frantic. 3 youdid?_

4 ,. ,sshetryingtomeetadeadline? 4 A. Wewe_0usly workingto_ a decision

5 A. _tie_t togethersome

6 Q. _d itwasthatdeadline? 6 draft401conditions._

7 A. Well thedeadlinewasto the401out 7 ___ outbythe

8 bythedate did. 8 datethatyoudid_,,f _

9 Q. YOU anif. Is _oe:rall there_9_&_a

I0 that theendofyour i0 d_. he. Theremayha[ebeen...__
II A. I believeI fin :hatanswer,yes. I!
12 MR.EGLICK:C( readbarkthe l

13 response,please? 13 Q. (BYMR.EGLICK)Showingyouwhathasbeen

14 (Therepol requested.) 14 markedasE::hibit195toyourdeposition.Canyou
15 Q. (BYMR. Does Dleteyour 15 identifyit?

16 answer? 16 A. ThesearenotesthatI tookonSeptember7,

17 A. questionwasdid trikeyouodd 17 2001.

18 thatshe frantic,Ibelieve,ri 18 Q. SothiswasaftertheAugust401wasissued

19 Q. youwantmetohavethe back 19 butbeforetheSepte_ber401wasissued?

20 agal 20 A. Yes.

21 CouldyoubemoreclearsothatI'm 21 Q. Seeonthebottomrightcorner--andI take

22 ringaroundyourwords? 22 itthiswasameetingwith--yournotesofameeting

23 Q. I'dbehappyto. Allyouneedtodois 23 withpersonsregardingthe401orarethesenotesof
24 meknow. 24 conversations?

25 A. Itmayhavebeena phoneconversation. _4
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I Q. Doyouseewhereitsays"JimKelley/Paul I wasn'tit?
2 Fendt"? 2 A. I _lieve the _estion thatwas askedofus

3 A. Yes. 3 was ifthatconditionwasmet --

4 Q. Thosearetwo folkswhoworkforthe portas 4 Q. M_.Stockdale,myguestionwas
theword

5 consultants? 5 "prezonstruction"was stricken,wasn'tit?

6 A. A-huh. 6 A. I believeso.

7 Q. You'resayingyouthinkthesearenotesof a 7 Q. _d asof Septe_ber7,the word

8 phoneconversation? 8 "preconstruction"was stillpresentinyournoteson

A. Yes. 9 _at the conditionwouldbe, wasn'tit?

10 Q. Do youseethe linethatsays i0 A. It is inmy notes,yes.

II "prezonstruotionmonitoring,"andthenwhatdoesit say 11 Q. Do yousee the linewhereitsays-- is this

12 afterthat? 12 whatit says,"Can'tcomeup witha thresholdwithone

13 A. "Bi-monthlyNove_nberthroughMay." 13 yearof data"? Do you seethatinyournotes?

14 Q. What'sthata referenceto? 14 A. Uh-huh.That'scorrect.

15 A. Itmeanshydrologicmonitoringthatwill 15 Q. Whatisthata referenceto?

16 oocurtwicea monthinthemonthsNovemberthroughMay. 16 A. Well,theremusthavebeensomediscussion

17 Q. A_d what'spreconstructionmean? 17 abouthowmuchmonitoringwouldbe necessarytodevelop

18 A. Beforeconstruotion. 18 a thresholdof somesort.

19 Q. Now,didtheword"preconstruction"makeit 19 Q. _mdwhatdoesitmeanwhenyou say can'tcome

20 intothemonitoringconditioninthe401 issuedin 20 up witha thresholdwithone yearofdata?

21 September? Zl A. I don'tknow. It'ssortofcryptic,isn't

22 A. No. I recallthattherewasa _estionabout 22 it? Itdependson whatthresholdyou'retryingto

23 whatwemeantbya conditionthataddressedmonitoring, 23 establish.

24 hydrologi:monitoring. 24 Q. Is thresholdanotherway of sayingbaseline?

25 Q. Andtheword ..... -_' " 25pre.o.s_.u..lonwas strizken, A. You coulduse that.

187 188

1

testimonyyetforthe PollutionControlHearings 2 A. No.

3 A. Had I at thistime? 3 Q. So thisissomethingthatyouwouldcon

4 Haveyou? 4 referencein yourfield?

Drefiie no, T' ,.. -- . haven_. . Yes.

6 Q. awarethatyou-- 6 Q. aveyou reviewed-- I my have you

7 THE NESS: That'swhat andI were 7 thisbr earlier,but haveyou the

8 talkingabout f,Joan? I talkto her. @ Pollution trolHearingsBoardsti

9 A. No. I it. ! want : A. Yes.

i0 tomakesureI knox by testimony. 1O Q. A_d lysiswith to wetlands?

Ii Q. (BY_. EGLIC! s .Dre=_I=-...testimonyfor Ii A. Yes.

12 thePollutionControl n_s 5oardhearing. 12 Q. And are partsofthat

13 A. No. I havel ' =_:ra_nngit. 13 derisionwithwhichyou tee intermsof the

14 Q. _e you ouh!ization 14 wetlandsanalysis?I youaboutotherareas.

15 Compensatingfc de:theCleanWater !5 A. Yes.

16 Art,copyrign )0!by the :ademyof 16 _. EGLICK I'd like to do,then--

17 Sciences? 17 and I thinkit'_ havea note

18 A. Ye am. !8 herethatsa is _:hibit141. rprisedit's

19 Q. that's,isn'tit,a studyof works 19 solatein game. Doesthatringa th anyof

20 in wetlandmitigationunderthe Water 20 the

21 Act? 21 _ _. EGLICK)Why don'tyou takea

22 Yes. 22 the if youwould,and ifyou couldjust

23 ;md is itsomethingyou'veread? .fyforme theportionsthatyoudisagreewith

24 A. I'vereadquitea bitof it.

25 any_ Aztually,theway that
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it. Iprobablywasreadingintoitsomethin, 2 thatyoudisagreewith.

3 notthere. 3 Oneoftheissuesthatwe'regoingto

4 Well,arethereany-- certainlythJ a 4 ingisthewholequestionofacceptir A
5 buttherearesomefactui 5 buffer ;torationinlieuofwetland andI

6 toit regardtowetlands,andI'm whether 6 think notreallya factua thatthe

7 withreg_ thefactual isanything 7 boardhas on.

8 thatyou withwith thewetlan_ 8 Q. Why tellme is.

9 portionof ision. 9 A. Ecology.

i0 A. No. I0 Q. Andyou're goingtobe

II Q. Andyou've Ighthewetlands II addressinginyourtest totheboardtheissueyou

12 portionofthe you'reco_ortablewith 12 justidentified?

13 thatresponse? 13 A. Well,I goingtocomeup,
14 MS. i. That'snotthe 14 sure.

15 witness'stestimon 15 Q. And againifyou perhapsina

16 _. No. I'm he's 16 littlebit detailtheissue referring

17 lookedthrough wetlandsportion decisionand 17 tothat willcomeupin testimony.

18 he's withhisresponse ustgave. 18 A. theboardgoesthroughand outthe

19 I'mnotas himwhetherhe's the 19 mtic )npackageintermsofratios.For on

20 outcome boardmandated. 20 atlineI0,appellantshaveshowna hood

21 Q. _. EGLICE)Doyouunderstandthat 21 onthemeritsthatout-of-basinmti(

22 M_. _le? uplandbufferenhancementmaynot meet federal
23 Yes. ileanWaterActstandardsofnodegradationof

24 Q. I'mbasicallygivingyoua chancetotellme beneficialuses.Appellantshaveshowna likelihoodof

191 192

1 '-' _ hebasin l A. Isthattheonlyjustification?

2 thefill_ _ 2 Q. Isthatoneofthem?

3 Sooneoftheque_ngto come 3 A. Well,that'soneoftheelementsthatwe

4 __they_uded, 4 consideredinourdecision,yes.

i I_"__l_g_:ilfi:_!_ih_:i ti_ 5 Q. Sowhatotherelementsareyougoingto" " _ 6 conveyinyourtestimonytotheboardwerepartofthe

7 Q. Andyouwerereferringtosomefozusyour 7 justificationforacceptingtheport'sproposalwith

8 testimonyisgoingtohaveonriparianwetlands? 8 regardtowetland?

9 A. DidI sayriparianwetlandordidI say _ A. Well,I'mgoingtoaddressthevalueof

i0 riparianforest,buffer,whatever--no. Notriparian I0 ripariancorridorrestorationinanurbanenvironment

Ii --well,ripariancorridor, ii andthevaluethathasfortheaquaticresourcesina

12 Q. Andat:plainwhate::actlyyourpositionison 12 basin.

13 that. 13 Q. Andanyotherissuesthatyou'regoingto

14 A. Mypositiononwhat? 14 addressinyourtestimonyconcerningtherationalefor

15 Q. Onthatquestionofhowecologyhappenedto 15 theport's--forecology'sacceptanceoftheport's

16 issuea certificationinlightofripariancorridor 16 wetlandplan?

17 issues. 17 A. Well,mypreviousdeclarationaddressedwhat

18 A. Well,weacceptedamitigationpackagethat 18 I feltweretheenvironmentalbenefitsthatwerebeing

19 hasa significantelementofripariancorridor 19 proposedintermsoftheoverallMnefittoMiller

20 enhancementasa formofmitigationandthe 20 Creek,andsothat--oneofthethingsthatthat
21 reconnectionofthefra_nentedhabitatthatcurrently 21 didn'tincludeistheliteraturethataddressesthe

22 at:isisinthatreachofMillerCreek. 22 valueofreplacingandrestoringripariancorridorsin

23 Q. Andisthatgoingtobethejustificationfor 23 termsofthefunctionsthatthatvegetationprovides.

24 theacceptance,thereconnectionoffragmentedhabitat, 24 It'sverysimilartotherolethata forestedwetland

25 inyourtestimony? 25 wouldprovidewithinthatcorridor.
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1 O. whatliteratureare youreferringto?

2 A. Well,there'squitea bit. There'sa.ztually A. Okay. They'renot inmy port401file. It'

3 moreliteratureon riparianfunctionsthanthereis my library•I havea verye::tensivelibr

4 wetlandfunctions. 4 4. anyou identifyanyof these
5 Q. Whatliteratureinparticularareyou 5 document s?

6 referringto? 6 A. [ore_a_ole,thebiblioc

7 A. Well,there's_ite a bitof literaturethat 7 Cordellwith Sm_sonian Institute several

8 iscomng outof theCenterfor StreamSiteStudiesat 8 hundred haveto do riparian

theUniversityofWashington.There'sa National 9 ecosystem.

I0 AcademyofSciencesreport.TheSmithsonianInstitute I0 Q. Well,I'm I guessthe

Ii provideda verye::tensivebibliographyon riparian ii _estionis areyou going yourtestimonyto

12 systems,andthatcataloguedseveralhundredkey 12 theboardby referringto liographyof several

13 articles.There's-- 13 hundredarticlesor are to referto

14 particulararticles caphy?

15 lieduponeitherinthedecisionthatwasmade 15 A. No. I'll to articles.

16 :ationfortestimonytothe 16 Q. ;md willtheybe?

17 A. are somekey thatI've 17 A. Well, I said,rightnow n't come

18 read. 18 tomnd.

19 Q. Whatare 19 Q. haveany articlesinmnd the

20 A. I'dhaveto ifmy file. I 20 401swe_ ssuedfor theport's

21 don'trecallthe orthe 21 appli

22 Q. A_d theminyourfile ardto 22 Thatwas partof thebasisonwhichwe

23 the40_ by theport? 23 riparianrestoration.

24 I do. 24 Q. Dk articlesinmind

2_ 25 decisionswereissued

195 196

2 Well,partioulararticles.I havearticles 2 _%_not now identifythem;isthatcorrect? /_

3 in thatI'vereadand thatI usedto 3 "qqi_That'scorrect.

4 thear on whichpartof ourderision 4 Q._you're goingto tryto gobacka_

5 Q. youidentifythosearticle ! identifyth_fore you testifytotheA_M_ard;isthat

6 A. I wil entifythosearticles. 6 corre.zt? _

7 Q. I'm ask whetheryou cant, 7 A. Yeah. I that wouldaTfyes.

8 A. [oday-- stsaidthat knowif the _entify thembefore

Chris_y article e::ample.There's _ons wereAdid you?

I0 an articlebyKevin researchthathe did I0 A. No, I didn'ta_f

ii out onthe rainforest. 'sa lotof literature, !_er issueth_i_ouwillbe

12 but I can'ttellyouwhi SDezifizal!yaddressed, 12 __0 u hav[%_jdentified

13 e  ample,therole forestthe
14 contributionof dissl atters. 14 m_ngs. Is there_other

15 Q. So isit then, thatyou l_in yourtestimonyblW_e
16 didn'tattempt those _spriorto the 16

17 issuanceof Is thatcorrect'

18 A. Not purposesof referencing in a 18 Q. Justa coupleofwrap-upquestionshere. Is

19 bibliograI 19 a WKIA--doesthattermringa bellwithyou?

20 Q. you'regoingtofor purposeof 20 A. Waterresourceinventoryarea.

21 testir go backandsee ifany ofthe 21 Q. Isthatthe samethingas a watershedin

22 in bibliographyyou referredto willsuc 22 termsofwaterat:partstalkabouta watershed?Is_IA

23 )gy'sposition;isthatcorrect? 23 thesamethingashow a scientistwouldidentifya

24 A. I do havearticlesthatsupporttheposition. 24 watershed?

25 A. Itcan be. Itdependsat whatscaleyou're
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1 talkingabout. 1 thousandsquaremles. Theybothcanbewatersheds.

2 Q. Well,isalIRXAa scientificdesignationor 2 Q. Isa basinalwaysco-eztensivewitha

3 anadministrativedesignation? 3 watershed?

4 A. It'sbasedonawatershedboundary,so that's 4 A. Itcanbe.
5 ascientificdetermination. 5 Q. Isita --

6 Q. Well,maybeI'mnotaskingthequestion 6 A. Youcanalsohaveseveralbasinswithina

7 correctly,butdoesaWILIAalwayshaveboundariesthat 7 largerwatershed.

8 areco-eztensivewitha particularwatershed's 8 Q. /mdisaWP,IAalwaysco-attentivewitha

9 boundary? 9 basin?

i0 A. Therecanbeseveralwatershedswithina I0 A. Well,I'mthinking.InKingCounty,for

Ii waterresourceinventoryarea. Ii ezample,theGreenRiverbasin,KingCountybrokethe

12 Q. Anda waterresourceinventoryareaisa 12 GreenRiverbasinintoseveralsubbasins.Theyeach
13 conceptestablishedbylegislation,isitnot? 13 canbeconsideredawatershedora basin.

14 A. Ibelieveso, yeah. 14 Q. Individually?

15 O. Andisa basininwatertalksotospeakthe 15 A. Individually.

16 sameasa watershed? 16 Q. Doyourecallthatthereisahydrologic

17 A. Well,therecouldbe--again,itdependson 17 standardinthe401--I thinkactuallyitwaschanged

18 thescalethatyou'retalkingabout,becauseyoucan-- 18 fromAugusttoSeptember2001401--thattalksabout

19 PigeonCreekinnorthwestEverettisa basin.It'sa 19 requiringgroundwaterwithintenin,asof thesurface

20 watershed.It'salsopartofthePugetSoundtrough. 20 incertainwetlands?

21 Imean,itdependsonwhatscaleyou're 21 A. Right.

22 talkingabout,andthat'sonethingthat'sconfusing 22 Q. Doyourecallthat?
23 abouthowpeopledefinewatershedsandcatchmentsand 23 A. Yes,I do.

24 basinsisitdependsonthescale.Youcanhavea 24 Q. Andthat'ssupposedtobea standardto

25 watershedthat'stensquaremilesanditcanbea 25 monitorwhetherthere'sbeenani_)actononeofthese

199 200
1 wetlandsthat'ssupposedtobeprotectedunderthe401 1 standingwaterwherethereusedtobe. # "_b
2 certification;isthatcorrect? 2 A. No. Youwouldhavetobasethatonmorethan J
3 A. Well,thatstandardwouldmeasurewhetheror 3 oneobservationofthedepthofthegroundwater.

4 notthewetlandboundaryhasshiftedasa resultofthe 4 Q. Well,ifyoumadefiveobservationsofthe

5 project. 5 depthofthegroundwaterandyoufoundtherewaswater

6 Q. Wouldthatstandardmeasurewhethertherewas 6 withinteninchesofsoil,wouldthattellyouwhether

7 hydrologicimpartonthewetland? 7 therewasflowingorstandingwaterwherethereusedto

A. Notthestandarditself,becausemeasuring @ be?

9 whetheryouhavehydrologyatteninchesorno:isnot c A. Well,ifthere'sflowingwater,you'regoing

10 goingtotellyouwhetherthere'sbeenimpact. 10 toseeit,andifthere'sstandingwater,you'realso

Ii Q. Aren'ttheresomewetlandsthatare ii goingtoseeit.
12 identifiedashavingflowingandstandingwater? 12 Q. Istheresomestandardinthe401

13 A. Yes. 13 certificationthataddressesdeterminingaspartof
14 Q. Soifyou'vegotthisten-inchstandardfor 14 monitoringwhetherornotwherethereusedtobe

15 checkingthesoilsandyougetanansweraboutwhether 15 flowingorstandingwatertherestillisinthesame

16 there'swaterinthatteninchesofsoil,thatdoesn't 16 way?

17 reallytellyouwhetherornotthere'sbeenan 17 A. Whetherit'sflowingor standing-- that's

18 alterationina wetlandthatusedtohaveflowingand 18 notlanguagethatweusedinthecertification.
19 standingwater,doesit? 19 Q. WhatI'mgettingatis--andmaybeI'mnot

20 A. Well,onethingistohaveflowingwater. 20 askingitina properway--ispresumablyifthereare

21 _otherthingistohavestandingwater.Axeyou 21 wetlands--andI understand,foreza_)le,thereare

22 sayingthatthewetlandhasflowingandstandingwater? 22 severalwetlandsoutthere,youwouldagree,wouldn't

23 Q. Eitherone.WhatI'maskingiswhether 23 you,thatarenowtypifiedforsignificantpartsofthe

24 checkingtoseewhetherthere'swaterteninchesdown 24 yearbyflowingorstandingwater?

25 givesyouanyassurancethatthere'seitherflowingor 25 A. Orpartsofwetlands.
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1 Q. Wouldyouagreewiththat? 1 Q. Well,isit an acceptableoutcomeundera 401

2 A. Sure. 2 certificationfor a wetlandthathas beent_ifiedin

3 Q. Whatis therein the401conditionthat 3 thepastbyhavingat significanttimesflowingor

4 assuresthat-- inthe 401conditionsthatassurethat 4 standingwaterto no longerhaveit post-certification,
5 thatconditionwillcontinue? 5 post-projectconstruction?

6 A. I don'tthinkthereisone. 6 A. Well,it dependsonwhatportionof the

7 Q. Isn'ttherea differencebetweena wetland 7 wetlandyou'retalkingabout,becauseI can thinkof

8 thathas flowingand/orstandingwateranda wetland 8 wetlandsonMillerCreekthatarenearthe creekor

thatdoesn't? 9 partof the creekdependingonthe timeof theyear

i0 a. I can thinkofmanydifferences,yes. i0 thathaveflowingor standingwaterandwherethe earth

II Q. And aren'ttheresomedifferencesintarotsof ii ofthe wetlandis higherup topographicallyrarelyis

12 value? 12 connectedto the creekdirectly,so itdependsonwhere

13 A. Again,let'snotget intothevalueargument. 13 inthewetlandyou'retalkingabout. Presumablyyou're

14 Weneedtotalkaboutwetlandfunction. 14 talkingabouttheedgeof thewetland.

15 Q. Aren'ttheredifferencesin termsof 15 Q. Well,are thereanywetlandsor any portions

16 function? 16 of wetlandsat theairportsitewhereitwouldnotbe

17 A. Yes. 17 an acceptableoutcometo havewhathavepreviouslybeen

18 Q. And isn'tone ofthepurposesof 401 18 areasofflowingor standingwaterno longerbe

19 certificationtopreventdegradationofwetland 19 characterizedbyflowingor standingwater?

20 function? 20 A. I wouldneedto lookatwhatwetlandyou're

21 A. That'scorrect. 21 talkingabout,becauseI don'twantto say yesor no

22 Q. And tomaintainthe typicalcharacteristics 22 withouthavingmoreinfontstion.

23 thathavebeentherebefore? 23 Q. Well,was thatlookedatbeforethe 401

24 A. That'scorrect.Well,notalwayswhat'sbeen 24 conditionswereissued?

25 therebefore,notin a mitigationwetland. 25 A. Wasthe questionof flowingor standing

203 204
1 water-- 1 Q. Well,pointifyouwould,then,toa

2 Q. Andmaintainingthosewetlandcharacteristics 2 conditionregardingwetlandsinthe 401 fromSeptember

3 consideredbeforethe 401was issued? 3 thatis directedtowardmaintainingflowingor standing

4 a. Wehade::tensivediscussionswithParametric: 4 waterconditioninon-sitewetlands.

5 abouttheissueof wetlandsdowngradientfromthe big < A. Well,I believeI'vealreadyansweredthat

6 wall. 6 thereisn'ta conditionin the 401thataddresses

7 Q. My question,though,waswas the issueof 7 flowingor standingwater.

8 maintainingflowingandstandingwatercharacteristics 8 Q. Andyou'vealso,I think,saidyou needed

= insitewetlandsconsideredbeforethe 401wasissued? 9 someidentificationofwhatwetlandsmighthaveflowing

I0 A. Yes. i0 or standingwater;is thatcorrect?

II O. And myquestionis,are thereconditionsin ii A. No. You said -- I don'twanttoget into

12 the401whichwillmaintainthosecharacteristics? 12 thisyou said,he said,kindof thing,but itdepends

13 A. The performancestandardifyoulookat the !3 on whichwetlandyou'retalkingabout,becausesome

14 monitoringrequirementdoesn'tmeasureforthat. 14 don'thaveflowingorstandingwater.

15 Q. My questionis,arethereconditionsinthe 15 Q. Andfor the onesthatdo,the questionisis

16 401whichwillmaintainthosecharacteristics? 16 thereanyconditioninthe 401whichmaintainsthat

17 A. Of whichparticularwetland? 17 characteristicfor thosewetlands,and I thinkyour
18 Q. Anywetlandthatmighthavea characteristic 18 answeris no.

19 offlowingor standingwater. 19 A. That'scorrect. I don'tthinkwe addressed

20 A. Thewholegoalof the401 istoprotectthe 20 thatinthe 401.

21 wetlandsthatare notbeingaffectedbythe project,so 21 Q. Can youe::plaintome whatthissentence

22 I'mtryingtounderstandyourquestionwithoutjust 22 means? It'sonpage5,paragraph13of your

23 sayingyes orno, becauseI man thinkofmanydifferent 23 declaration._ote, wetlandenhancementby itsvery

24 situationswhereI couldsayyes andsomewhereI could 24 definitionresultsin the improvementof a suiteof

25 say no. 25 wetlandfunctions(primarilyhabitat)at thee::penseof
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I wetlandacreage.Enhancementcanthereforeresult-in i byrevegetatingthewetland,removingthegrazing

2 thelossordimlnishmentofacreage-basedfunctions 2 pressure,butsomefunctionsareacreagebased.Some

3 suchaswaterqualityimprovement,endquote. 3 waterqualityimprovementfunctionsaretiedprimarily

4 A. Whate:_ibitnumberisthat? 4 tothesizeofthewell,notalways,buttothesize
5 Q. I thinkthat's172. 5 andtothesoilandtotheslope.

-row

6 A. Page5? 6 O. Andwaterqualityimprovementisonethatis

7 Q. Paragraph13. It'sthetwosentenceson ? tiedtotheacreagesizeofa wetland?Isn'tthatwhat

8 lines16through19. 8 you'resaying?

9 A. Oh,okay.Andyourquestioniswhat? 9 A. Yes.
i0 Q. Whatdoesthatmean?I canbreakitdown i0 Q. Andwhatelseistiedtosize?

ii moreifyou'dlike.I hadtroublegettingthroughthat II A. Well,italsodependsonthetopographyof
12 one. 12 thewetland.

13 A. Wetlandenhancementisanactivity--let's 13 Q. Whatelseistiedtosize?

14 sayyoutakea degradedreedcanarygrasspasture. 14 A. Intermsofwetlandfunction,waterquality
15 It'sanareathatwasawetlandandcontinuestobea 15 isprobablythemostsize-dependentfunction,although

16 wetland,butitsvegetationhasbeenremovedand/or 16 it'srelativetowhat?Certainlysomehabitat

17 grazed.Let'ssayyoubuilda 7-Elevenonthecorner 17 funztionsareperformedinlargerwetlandswhere
18 ofthatfieldandthemitigationistoenhancewhat's 18 there'sa mixofwetlandtypesandtopographiesand

19 left,soyou'veshrunkthewetlandinacreage,but 19 there'sinteriorhabitatinconnectiontoother

20 you'vebumpeduptheleveloffunctionontheremaining 20 wetlandsandsoforth.Thepurposeof --thereason
21 wetland. 21 thatIincludedthisinmydeclaration--

II

22 Sosomewetlandfunctions--forezample, 22- -._,_,L_LII,I JII.'L,o_yuuulac.I

23 smallmammalhabitatorpasturinebirdhabitat, 23 you're 'be lon,I'd

24 probablytosomee::tentprimryproductivity--some 24rathe_y_Thelast
25 functionsyou'veincreasedtheirlevelofperformnce

207 208

2 issued? 2 Q. Well,howdoyouknowtheportwanted

3 A. WasI contactedbytheport? 3 krificationaboutit?

4 Q. Yeah. 4 Becausetheyhadquestionsaboutit.

5 Didanybodyattheportcallme? 5 ,. doyouknowtheyhadquestions

6 Andcomplain. 6 A. _seI probablyheardaboutit

7 A. thatI recall. 7 Ray.

8 Q. }eycallandsay, likethis 8 Q. Ray?

9 4017 _ A. Hellwig.

i0 A. Ifth( zomplaintome. i0 Q. Butno ledyou portandsaid,

Ii Q. Wereyou porthad:omplained Ii We'vegotquestions conditions?

12 abouttheAugust4, 12 A. Idon'tthink

13 A. Well,the y did. 13 Q. Noneoftheport andscientistsor

14 Q. Pardonme 14 consultant,whoever?

15 A. Theyp] Idon'tknow. 15 A. No. I don't _lledme,no.

16 Q. You no _erway? 16 Q. Sowhatew ,for_tion gotaboutthe

17 A. wassome _sthatwere 17 possibleneed _esdidn't through

18 raised, _,likeIsaid,about ic 18 wetland-to-we personconsul
19 monit( dow_slopeofthefill Idon't 19 A. No

20 thin constitutesacomplaint. 20 Q. insomeotherway;is rrect?

21 Well,didtheporttoyourknowledge for 21 A

22 intheAugust401? Whenwereyoufirstawarethatecology

23 A. Asfarasthewetlandelement,they tochangethe401conditions?

2! clarificationaboutthatcondition. A. Well,sometimeafterweissuedittherewas
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_., wassome--therewere 1

2 Ls:ussionscircling 2 A. _o. Ihadnoreasontoanticipatethat.
' -- 3 3 Q. You'veagreedwiththe wordcoherent, Won

wq_ 4 Sono one cameto you-- letme startov 4 itan acceptabledecision?
5 Strike t. 5 TheAugust401,yes.

6 Jidn'tgo to someoneand say, we 6 isitan appropriatedecision?
7 needto the 401? 7 A. :lieveso.

8 A. No. 8 Q. towhat the
9 Q. Did _inktheAu¢ was a coherent 9 scopeof a clsionoughtto

I0 401decision? I0 A. Yes.

ii A. I was it. ii Q. Thankyou. anyotherquestions

12 Q. Well,you on thequestionI ask. 12 now. Thankyouvery Stockdale.

13 Itwillsaveusboth of time. Didyou thinkthe 13 _{R.PE/LRCE:! onebrieflyon clean-up.

14 August401was a 91decision? 14

15 A. Yes. 15 BYHR, PEARCE:

16 Q. When was issued, haveany thought 16 Q. There testimon Stockdale,

17 inyour itwouldbe withinthespace 17 aboutthe wilc hazard tan,I think;is

18 ofa or so? 18 that

19 19 A. Ye

20 Neveroccurredto you? 20 Q. saidthat'snot toyour

21 A. I willnottry toguesswhatthe is 21 condil in the401? You saidthatwasone

22 tobe. 22 thil you thoughtyou_ght haveleftout?

2 Q. I'mnot askingyouto guesswhatthe _ _ Itwas inreferenceto oneof the ite_

_. reactionwouldbe. I'm askingwhetheriteveroccur_L ofC_tober2000whereI suggestedthatwe
2 to"on wh ' ' , be

212
i

2 subsequenttothat,I believethattheway that 2 is ed to theNIRMPthenisautomatically

3 was resolvedwas thatthe401 isbeingattac 3 as a ion ofthe 401 inyourunderstandinc

4 the id!ifehazardmanagementplan. It'spa 4 401?

5 man, plan. 5 A. As a ndition?

6 Q. awarewhetherthe-- le strike 6 Q. Yes.

7 that. 7 A. Well, are a lotof th -- I'm trying

8 The resources planisa 8 to thinkwhat a condition.If

G retirementin 9 it'spartof the mitigationplan,

i0 A. Yes. i0 whichisclearlyrefe the401,thenI thinkit

ii Q. A_e you aware thewildlifehazard ii wouldfollowthatitwon partof thatplan.

12 managementplanisan and requiredinthe 12 Q. Onceagain,I to answerthe

13 NIRMP? 13 questionI asked, thateverything

14 A. i don't pandit:inthe NP_IP 14 thatis attached NILMP en importedas a

15 or not. 15 conditioninto 401certified

16 Q. Ifit thenitwould _quiredaspart 16 A. I thir a reasona] yeah.

17 oftheNRHP it not? 17 Q. And somethinginthe

18 A. Yes 18 certifica_ thatyoucan pointto that
19 Q. allI have. Thanks. 19 out?

20 EGLICK:I havesomethingelse, do 20 A. fatbearsthattheattachmentsare

21 you, 21 condl

22 MARCHIORO:No. 22 Thattheattachment-- forezample,all

23 Fb_RTHEREX_.MINATION 23 tothe NRMPare importedwiththe of

24 _. EGLICK: 24 %ditionsintothe401.

25 25
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213 1 oo.,cT,o., ,=O._TU.,,.,
2

3 I'mgoingtohavetotellmysonthatI'm , z=,ksto=k=.lo,=.....y23,ZOOZ ]&
4 makemy co_itmentwithhim, 5 ]
5 Q, isisthelastquestion. , =, z=_kSto=k_.lo.....r.o.=.ow*=.*,t..h.=rlpt

6 A. it'sgoingtotakemesome to _ t.k..=....=y2,.2ooz,..d=.....o_ot.....d

7 answer !stionfully,Imean, documentis , .====.t°..=.ptzo=..y=.°.g...../o==o==.=t,o..,A=

8 fairly-- askingmefora faJ preciseanswer. , ..y,..zoz_....

9 Q. Well, [thought familiarwith Lo ,*GZ =X.= CO_¢:TZO.
I0 thisdocumentand matterforyouto 11

Ii gothroughandshow inmnd. Ifnot, _2

12 thenfairenough.I'm s aboutthat, x=
13 _. Stockdale.Ifit's somethingyou'renot 14

14 familiarwithitenou, ofpointtomewhatyou zs

15 hadinmind-- z,
16 A, No, I'd togo it.

17 Q. Well, we'lljust atthatsoyou 18

18 canmake ment,
19

19 :ionconcludedat5:38 ,)
20

20 naturewasreserved.)
21

21
22 Sl_ned at , W&lh_n_on, on the

22
23 _ day of , 2002.

23
24

25 £_I_ S¢o¢_d°1°
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1 CORRECTION & SIGNATURE PAGE

2

3 RE" ACC V. STATE OF WASHINGTON, ET AL.
PCHB No. 01-160

4 DEPOSITION OF: GORDON WHITE, JANUARY 16, 2002

5 I, GORDON WHITE, have read the

within transcript taken JANUARY 16, 2002, and the same

6 is true and accurate except for any changes and/or
corrections, if any, as follows:

7
PAGE LINE CORRECTION

8

9 73 (C 8ept_e_+kc wo,-a"_e," _vi+ho+ ors.

_pi&ec +h(.word "r_c_,-+,_',m.+_"w(i-_ "rcCf_#;c_tt{om "I0

iz _-/5 l_t gepl_,'.._ word"pro_ramm(.F'"w,_ "programI(cd

12 _ f '3 l_pla_c 44_vvo_i"room"w,'_h "p_ r_. "

13 _'@ _ *_plae_-__word "CeYp.s" wf_h " Corr."

14 O % b t_f.pI0,_ 6 +1_ word " ' "

15

16

17

18

19

20

21

on the /_F day /_Fzc_./ , 2002.23

25 GORDON WHITE AR 001845

I
CARLA R. WAL_T, CCR, CP_, RPR * YAMAGUCHI, OBIF2_ & MA/_GIO

520 Pike S_ree_, Suite 1213, Seattle, _A 98101
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5 7

1 OLYMPIA,WASHINGTON;JANUARY16,2002 1 environmentalscience;is thatright--

2 10:05A.M. 2 A. No, I do not.

3 --o0o-- 3 Q. One of thethingsthatyou and I are goingto

4 4 haveto be carefulaboutisnot talkingovereachother

5 GORDONWHITE, 5 so thecourtreportercan getdownbothwhatI say and

6 swornas a witnessby theNotary 6 whatyou say. Do you understandthat?

7 Public,testifiedas follows: 7 A. I'llslowdown.

8 8 Q. Haveyou takenanygraduatecourses,graduate

9 EXAMINATION 9 levelcourses?

i0 I0 A. I thinkI have,but I don't-- I can'tsay

ii BY MR. STOCK: II whichones. It'snot --

12 Q. Goodmorning,Mr. White. 12 Q. You'vetakenclassesafteryou graduated

13 A. Goodmorning,Mr. Stock. 13 from--

14 Q. Wouldyou stateyournamefor therecord, 14 A. Yes,I have.

15 please? 15 Q. -- EvergreenCollege?And whatclasseshave

16 A. GordonWhite. 16 you taken?

17 Q. Whatis yourresidentialaddress? 17 A. I'vetakensomemanagementcourses.

18 A. 2431ColumbiaSouthwest,Olympia,Washington. 18 Q. Haveyou takenany environmentalcourses

19 Q. You'vebeendeposedbeforein the Battle 19 aftergraduatingfromEvergreen?

20 MountainGoldcase;is thatright? 20 A. No.

21 A. Yes,I have. 21 Q. Haveyou attendedany seminarsrelatingto

22 Q. And did you tellthe truthin that 22 anyof theenvironmentalsciencessincegraduatingfrom

23 deposition? 23 Evergreen?

24 A. Yes. 24 A. Yes,I have.

25 Q. Haveyou reviewedthatdeposition? 25 Q. Whatseminars?

6 8

1 A. Yes. 1 A. Generalseminarson wetlandscience,on --

2 Q. Whenwas the lasttimeyou reviewedit? 2 the Bodyof WaterLaw,you know,CLE courses.

3 A. Two yearsago,maybe. 3 Q. Howmany?

4 Q. Haveyouhad any otherdepositionstakenof 4 A. Oh, two.

5 you? 5 Q. Whenwerethose?

6 A. No. 6 A. Oh, fouror fiveyearsago.

7 Q. Youunderstandif I ask a questionyou need 7 Q. And was it a one-dayseminar?

8 to answerthe questionunlessyourattorneyinstructs 8 A. Yes,I believeit was.

9 you not to answerthequestion. 9 Q. So you'vetakentwoone-dayseminarsin the

i0 A. Yes. i0 past--

ii Q. If I ask a questionthatyou don't ii A. Fouror fiveyears,yeah. I believe,yeah.

12 understand,willyouask me to repeatit? 12 Q. Can you thinkof any otherseminarsother

13 A. Yes. 13 thanthesetwo one-dayseminars?

14 Q. Whatis youreducation? 14 A. No.

15 A. I havea Bachelor'sof Artsdegreein -- from

16 EvergreenStateCollege.

17 Q. Whatwas yourmajor? 17 A. I aboutthe

18 A. Well,at Evergreenwe don'thavespecific 18 decisionmaking and I spokewith

19 majors. Butmy areasof emphasiswerepolitical 19 my attorney.

20 scienceandeconomics. 20 Q. Didyou do

21 Q. Did you takeany environmentalcourses? 21 A. Well,in through I

22 A. Some,yes. 22 reviewed

23 Q. Whichenvironmentalcourses? 23 Q. Certification? AR 001847

24 A. I can'trememberspecifically. 24 Uh-huh.

25 Q. But youdon'thavea degreein any 25 court

carla R. Wallet, CCR, RPR, CRR * Y_Lmag%%chi,Obien & Mangio
(206) 622-6875 cwallat@yomreporting.com
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9 II

1 1 Q. Was therea particulareventin thesummerof

2 A. Oh,yes. 2 2000thatyou startedwith?

3 Whichdecisiondid you review? 3 a. As we preparedtomakea decisionon the

4 A decisionthatI signedin -- what it? 4 submittalfromthePortof Seattlein Augustand

5 August 5 SeDtemberof 2000.

6 Q. I to tryto trickyou 6 Q. Whatwas it aboutthattimeframethatyou

7 Didyou JewtheAugustI0 7 focusedon?

8 Certificationor _epte_ber21 4 8 A. That'swhen,in my mind,thekey issues

9 A. Augusti0. that. 9 aroundstormwatermanagementandwetlandmanagement-o

i0 Q. Haveyouread 21 401 I0 it'sfairlyfreshin my mindhowwe weregoingthrough

ii Certification? i! that,and I wantedto makesureI was thinkingabout

12 A. Yes. 12 thatinpreparationforthisdeposition.

13 Q. When? i3 Q. Andthenwhatwas thenexteventin the

14 A. WhenI signec 14 chronologythatyou thoughtabout?

15 Q. Haveyou since 15 A. Why I determinedthatI woulddenythat

16 A. No. 16 applicationand who I reliedon to makethatdecision.

17 Q. Other theAugustI0 401 17 Q. And thenkeepgoing. Whatwas thenext item

18 didyou anyotherdocumentsin for

19 this ion?

20 A. 20 thatwe seriesof

21 youspeakto anyoneaboutyour 21 stepsto thenextde I'mjusttryingto

22 otherthanMs.Marchioro? 22 refreshmy

23 A. No. 23 Q. 9d

24 Q. Did youtalktoAnn Kennyabouther

i0 ,2

! . Q_RayHellwigabou_ 2 whenyou th ralmonths?

3 deposition? _ 3 A. The_t_ey

4 A. No. ___ 4 ates
.... _CUI_IUII.

65 deposit'Q'Have_t°anyb°dy about_ -6 Q. Let'sgo backto August1998. You signedthe

7 original401 Certificationthatwasissuedin August

8 Q. Didyou attendthedepositiontrainingcourse 8 1998;is thatright?

9 put on by theattorneygeneral'sofficeto prepare 9 A. Yes.

I0 witnessesin thismatter? i0 Q. How longpriorto yoursigningthat

Ii A. No. ii certificationhad youbeeninvolvedwiththe Portof

12 Q. Tellme whatyoumeantwhenyou saidyou 12 Seattle'sapplicationforthe thirdrunwayproject?

13 reviewedthechronologyof decisionmakinginvolvedin 13 A. Sixmonths.

14 thismatterforpurposesof thedeposition. 14 Q. Whatis yourcurrentpositionwithDepartment

15 A. Yeah,I wentbackin my mind-- or whenI 15 of Ecology?

16 firstgot involvedin theprojectoverfouryearsago 16 A. I'mtheprogrammanagerfor the Shorelands

17 whenI firstwashiredinEcologyinthisposition, 17 andEnvironmentalAssistanceProgram.

18 startingwiththeAugust1998certificatethatI 18 Q. And was thatthe positionyou heldin August

19 signed,andjustwalkedmyselfthroughthat,just 19 1998whenyou signedtheoriginalcertification?

20 thinkingof all thedifferentstepsandprocessesthat 20 A. Yes.

21 we'dbeenengagedin. 21 Q. Whendidyou firstbecomeprogrammanagerfr

22 Q. Walkme throughthe stepsthatyouthoughz 22 theShorelandsandEnvironmentalAssistanceProgram.

23 aboutforpurposesof thisdeposition. 23 A. October1997.

24 A. I focusedmainlyon thestepsstartingin the 24 Q. Andpriorto October1997,whatdidyou do?

25 summerof 2000. 25 A. I wasa waterprogrammanagerforThurston

OO1848 C.rl.R.W.n.t,CC , CaR * Y.gu hi,Obi.= ,,..gio
(206) 622-6875 cwallat@yomreporting.com
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13 15

1 County. 1 Q. How is it determinedwho thatpermit

2 Q. How longwereyou a waterprogrammanagerfor 2 coordinatorwillbe for a particular401application?

3 ThurstonCounty? 3 A. It's-- how is it decided?

4 A. Approximatelysevenyears. 4 Q. Well,maybeI betterask first: Who decides

5 Q. Whatwereyourresponsibilitiesin that 5 it?

6 capacity? 6 A. Who decidesit? Well,we haveidentifiedin

7 A. I workedwithstafffroma varietyof 7 eachof our regionalofficesthepersonwho would

8 differentdepartmentsinThurstonCountyto focus 8 usuallyhandlea 401 permit,and so it'salready

9 effortson protectinggroundand surfacewater 9 predeterminedby the factthatwe havea 401 reviewer.

10 throughoutThurstonCountybut witha particularfocus I0 Sometimesthatwillchangebasedon workloadissues,

Ii on the ruralsouthernportionof ThurstonCounty. And ii and if there'ssomebodyelsewho canhelpout,because

12 I alsowas involvedin floodplainmanagementand in a 12 forworkloadissueswe needto havesomebodyelsefocus

13 varietyof issuesmanagementdirectlyfor thecounty 13 on a permit.

14 commissioners. 14 But thegeneralruleis thatthe401 reviewer

15_. WhO m_uu_ I............._............/ 15 identifiedin theofficeis the reviewer.

16 Ec_ _ 16 O. Whendoes--

17 A. The_or at that_ Silver, 17 A. The sectionmanagerhas thediscretionto
18 hiredme. _ 18 makeworkloaddeterminations.

19 O. Wereyou a persona_al_ 19 Q. Whendoestheheadquartersstaffof the

20 Mr. S'll__ _ _=_ _ 20 ShorelandsandEnvironmentalAssistanceProgramget
?i ........ 21 involvedin issuingsomeone's401 Certification?

22 Q. Describeforme the401 Certification 22 A. Theywouldget involvedin an advisory

23 process,whatit is. 23 capacityif thereis a particularcomplexissuethat

24 A. Theprocessas it comesto me is,we havein 24 arisesfroma project.Theymightbe calledin to take

25 the regionalofficeswhatwe callour 401permit 25 on a permitbecausethereisn'tenough-- becauseof a

14 16

1 reviewers,anddependingon the complexityof the 1 workloadissuein a region.

2 project,theywillinvolvefromone to maybefouror 2 Q. So complexissueor workloadissuewillget

3 fiveindividualexpertsacrossotherprograms,usually 3 headquartersinvolvedin a 401application?

4 waterquality,thewaterqualityprogramwhichis a 4 A. Xeah. For instance,if thereis an issueon

5 separateprogramfromthe onethatI manage. Sometimes 5 a permitthatthe personin theregionhas a policy

6 waterresourcesin thecaseof da_ing licensing,for 6 questionon, theymightcallin thepersonin

7 instance,and of coursewetlandsstaffwithinthe 7 headquartersthat'stheseniorpolicyleadfor 401.

8 ShorelandsandEnvironmentalAssistanceProgram. 8 Q. Are thereanyotherreasonsotherthanthere

9 And theywill-- theirprimaryroleis to 9 beinga complexpolicyissueor a workloadissuethat

i0 facilitatethe reviewof applicationsfor401 i0 wouldresultin headquartersShorelandsand

ii Certificationand then,withrelyingon theexpertise ii EnvironmentalAssistancegettinginvolvedin a 401

12 of thesecollectionof experts,thentheymake 12 application?

13 recommendations.And dependingon thecomplexityof 13 A. Justclarifyforme, Kevin,the headquarters

14 theproject-- and the finalsignatureis eitherthe 14 401 lead,beingare thereany otherreasonswhy the

15 sectionmanageror theprogrammanager. 15 headquarters401needto be involved?Iswhatyou're

16 Q. Whenyou say the sectionmanager,are you 16 asking?

17 referringto the sectionmanagerin the regional 17 Q. Yes,that'sthe question.

18 office? 18 A. I don'tthinkso. Thoseare the twoprimary

19 A. Yes,sectionmanagerin the regionaloffice. 19 reasons.

20 Q. Of the Shorelands-- 20 Q. Howmanytimeshasheadquartersbeeninvolved

21 A. Of the ShorelandsandEnvironmental 21 in issuanceof a 401 Certification?

22 AssistanceProgram. Thankyou for the clarification. 22 A. I don'tknowthe exactnumber,and we changed

23 Q. Istherealwaysa singlepermitcoordinator 23 the systemin 1998,towardstheend of 1998,fully

24 assignedto review401 applications? 24 implementingin '99or beginningthe implementation,of

25 A. Yes. 25 regionalizingthe401 decisionmaking.So priorto 1999

Carla R. Wallet, CCR, RPR, CR.R * Ya._g'uchi, Obien & Mangio AROO1849
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17 19

1 or mid 1998,mostof the 401permitcoordinationand 1 MountainGoldor theSeaTac401Certification?

2 reviewwasdoneat headquarters. 2 A. Yes.

3 And so the systemI wasjustdescribingto 3 Q. Andwhichapplicationisthatthatyou're

4 youis the systemwe haveinplacefrom'98forward. 4 referringto?

5 Priorto that,I believemostof the 401swouldhave 5 A. The ColumbiaRiverChannelDeepeningProject.

6 beenmanagedfromthe headquarters401unit. 6 And thenthereareothersthatI am involvedin,but

7 Q. Howmany401Certificationshaveyou 7 thatI do not sign,but --my sectionmanagerwho is

8 personallysigned?You signedBMG,correct? 8 goingtobe in theapprovalor denialrolewillconsult
9 A. BMG. 9 withme. And I wouldsaynoneof themhaverisento

I0 Q. BattleMountainGold401 Certification? I0 the levelof thosethree. They'recomplex,but

ii A. Yes,I did. I'vesignedmaybea halfa dozen ii they're--

12 to a dozen. And I'vebeeninvolvedin consultingon 12 O. Youtoldme thatyouhad signeda halfa

13 probablytwicethatmany. 13 dozento a dozen401Certificationsis thatright?

14 Q. You signedBattleMountainGold,correct? 14 A. Yeah,I mayhave. I haven'treviewedthe

15 A. Yes. 15 dataon that,so I don'tknow.

16 Q. You signedthe 401CertificationforSeaTac, 16 O. Well,otherthanBattleMountainGoldand

17 the threethathavebeenissued-- 17 SeaTac,what'sthenextlargestprojectwhereyou went

18 A. The three. 18 aheadand signeda 401Certification?

19 Q. -- correct? 19 A. I don'tremember.

20 A. Yes. 20 Q. Otherthanthosetwo projects,you can't

21 Q. Havetherebeenany otherprojectsthesize 21 rememberanyothercertificationthatyou signed?

22 andscopeof whichmatchedthe401Certificationfor 22 A. No.

23 thePortof Seattlethatyouhavesigned? 23 O. Becausetheywereinsignificantprojects?

24 A. Couldyou repeatthequestion? 24 MS. BARNETT:Objectto the formof the

25 Q. Letme put it anotherway. 25 question.

IB _0

1 A. I'mnot thatconfused.I justwantto hear 1 A. I don'tknowwhy I can'tremember.

2 it again. 2 Q. (BY_. STOCK)Theyweren'tbig projectsI

3 Q. Sure. Is the401 Certificationthatyou 3 takeit?

4 signedforthePortof Seattlethemosttechnically 4 A. Yes.

5 complexcertificationthatyoupersonallyhavesigned? 5 Q. Is thatright?

6 A. Yes. 6 A. Yes,theywerenot big projects.

7 Q. BattleMountainGoldwouldbe thenextmost 7 Q. Whyhaveyou beeninvolvedin the 401

8 technicallycomplex;wouldthatbe a fair 8 CertificationprocessforSeaTacAirport?

9 characterization,thatyou'vesigned? 9 A. In -- at theDepartmentof Ecologyour

i0 A. ThatI havesigned. I0 processis thatI will-- I am involvedin big projects

Ii Q. Whatother401Certificationshaveyou signed ii and I willbe makingthe finaldetermination.

12 ofa similartechnicalcomplexityas theBattle es e
13 MountainGold401 Certification?   uran e
14 You'resmiling. 14 _ng a 401Certific_

15 A. Well,I'mtryingto understandthequestion 15 A_eatthe questio_ain?

16 becauseI thinkI justanswereditby sayingthatwhen 16 Q_ c_ho _kes the

17 you askedme aboutthe thirdrunwayand theBattle 17 _e _tionf0r PUrposesof

18 MountainGoldbeingas twocomplexprojectsthatI have 18 __fication?

19 signed. 19 A__derstan d whatyou

20 Q. Arethereanyother401 Certificationsthat 20 _I cour_NN I justwantto

21 you'vesignedthatyou considertechnicallycomplex? 21 _equestion, _ I'msor"

22 A. No. I am involvedin otherones,but I have 22 Q.j%_t's all .rlgbt. . . _ .d

2423nOtdecisionYetsignedyet,themor it has notcometo a final 2423/h_t_a_h22t_n_n_onP, ro2_c_t.hw_r_i_tions_o
25 Q. Thatare as technicallycomplexas Battle 25

Carla R. Wallet, CCR, RPR, CRR * Yamaguchi, Obien & Mangio AR 001850
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21! 23

1 A. Ching-PiWang,excuseme.

2 !ication? 2 O. So otherthanKevinFitzpatrick,Erik

3 A. teamthat'sbeenassenlbled the 3 Stockdaleand Ching-PiWang,didyou relyuponanyone

4 project in char 4 elseto cometo yourpersonalconclusionthattherewas

5 Q. And -- 5 reasonableassurancethe projectwouldnot resultin a

6 A. The next belowme which 6 violationof statewaterqualitystandards?

7 wouldbe the s managers. 7 A. Oh, yes. JoanMarchiorofor -- in termsof

8 Q. :hatdifferentfrom ledwith 8 any legalquestions.

9 res the 401Certificationforthe 9 Q. So otherthanthosefourindividualsyou've

i0 if it is? I0 justmentioned,is thereanyoneelsethatyou relied

ii uponto cometo yourpersonalconclusionof reasonable

12 Q. Whomadethedeterminationthattherewas 12 assurance?

13 reasonableassurancein thiscaseforthe SeaTac 13 A. Thoseare thepeopleI reliedon.

14 Airportprojectto go aheadand issuea 401 14 Q. Did you relyuponArm Kennyat all?

15 Certification? 15 A. Well,yes. I don'tknowwhy I forgother.

16 A. The teamof expertsthatwe assembledadvised 16 Q. Anyoneelse?

17 me, and I madethefinaldetermination. 17 A. Yeah,I relieduponAnn forproceduralissues

18 and -- I'mtryingto thinkif therewas anybodyelse.

19 issue 19 I don'tthinkso.

20 the401 Seattle? 20 Q. Whatexpertisedid KevinFitzpatrickhave

21 A. Could again? 21 thatyou reliedupon?

22 MR. and readit, 22 A. For theStormwaterManagementPlanthatwas

23 23 submittedI relieduponKevinFitzpatrickfor did he

24 24 havereasonableassurancethattheplanand the

2! 25 conditionsthatwe wereproposinggaveus reasonable

22 24

1 ' ' -- '.' ' -- ' 1 assurance.

2 " Q. (BYMR.ST_ 2 Q. Otherthanthe StormwaterManagementPlan,

3--'_'--_-prelimina' 3 did you lookto KevinFitzpatrickfor -- or relyupon

.i-_" T ....._ _ -_I_..... : ,,,_uuuui_u_=u. _ 4 KevinFitzpatrickforanythingelse?

5 Q. I gatheryouwouldnot havesignedthe 401 5 A. No.

6 Certificationhadyou personallynothad reasonable 6 Q. Whatexpertiseof ErikStockdaledidyou rely

7 assurancethatstatewaterqualitystandardswouldnot 7 uponforpurposesof comingto yourconclusionof

8 be violated? 8 reasonableassurance?

9 A. Yes. 9 A. I relieduponErikStockdaleforhis

i0 Q. So at somepointin yourmindyou cameto the i0 recommendationon theNaturalResourceMitigationPlan

ii conclusionthatyou had reasonableassurancethe ii thatwas submittedby thePort,whetherit met our test

12 projectwouldnot resultin a violationof statewater 12 for reasonableassurance.

13 qualitystandards;is thatright? 13 Q. Did you relyuponErikStockdaleforany

14 A. Yes. 14 otherexpertiseotherthanhis recon_endationwith

15 Q. Whendid you personallymakethat 15 respectto theNaturalResourcesMitigationPlan?

16 determination? 16 A. No.

17 A. Okay. That'sveryhelpful.Probably,oh, 17 Q. Ching-PiWang,whatdidyou relyuponhim

18 sometimein theweekpriorto August10th. 18 for?

19 Q. And whatis it thatyou relieduponto come 19 A. The cleanfillpartsof the 401

20 to thatpersonalconclusion? 20 determination.

21 A. Thedeterminationsand advice-- 21 Q. Did you relyuponChing-PiWangforanything

22 recommendationsfromthe expertsthatwereon our 40! 22 otherthanthe cleanfillcriteriain the 401

23 reviewteam,and thosespecificoneswouldbe Kevin 23 Certification?

24 Fitzpatrick,and ErikStockdale.knd Ching-Pi. 24 A. No. AR OO185_

25 Q. Ching-PiWang? 25 Q. JoanMarchioro,you saidyou relieduponher

Carla R. Wallat, CCR, RPR, CRR * Yamaguchi, Obien & Mangio
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25 27

1 in termsof legalquestionsrelatingto the401 1 A. Yes.

2 Certification;is thatright? 2 Q. And in fact--

3 A. Uh-huh. Yes. 3 A. Well,let me clarify,or you clarifyforme

4 Q. And did you relyuponher for anythingelse? 4 whatyoumeanby technicalexpertise.

5 A. No. 5 Q. Well,whenyou referto technicalstaff,what

6 Q. Ann Kenny,whatdid you relyuponher --what 6 are you referringto?

7 expertiseof hersdid you relyuponforpurposesof 7 A. I'm referringto the technicalexpertisethey

8 comingto yourpersonalconclusionthattherewas 8 havein the specificareaof eitherstormwater

9 reasonableassurance? 9 managementor wetlandmanagement,andAnn has technical

i0 A. I relieduponAnn at twolevels,one,for i0 expertisein the processof pullingtogethera 401

II makingsurethatthe processand formatof the 401 II decision.

12 Certificationwas -- you know,was appropriate,thatin 12 Q. Right. But you agree,shedoesnot have

13 designing-- thatthe conditionsthatare in the 13 technicalexpertisewithrespectto stormwater

14 documentfitwiththe recommendationswe weregetting 14 managementissues?

15 fromour experts,sortof as a secondscreen. 15 A. Yes.

16 Q. Whenyou say experts,you'rereferringto 16 Q. And you alsoagreethatshedoesnot have

17 KevinFitzpatrick,ErikStockdaleand Ching-PiWang? 17 technicalexpertisewithrespectto wetlandissues?

18 A. Yes. 18 A. Yes.

19 Q. Anybodyelse? 19 Q. You wouldagree,wouldn'tyou,thatyou don't

20 A. No. Although,Kevin,therearepeoplebehind 20 havetechnicalexpertisewithrespectto stormwater

21 thoseexperts,but I didn'trelyon thosepeopleso 21 managementissues?

22 muchas thepeoplethatrepresented--you knowthat 22 A. Yes.
23 therewereconsultantsthatreviewedtheNatural 23 Q. And you'dagreethatyou do not have

24 ResourceMitigationPlan,andyou knowtherewere 24 technicalexpertisewithrespectto wetlandsissues?

25 consultants,KingCounty,who reviewedthe Stormwater 25 A. Yes. Letme correctsomething,though,in

26 z8

1 ManagementPlanand thatI relied-- I justwantto 1 termsof yourquestionaroundAnn Kenny'sexpertise.

2 makeit clear,I reliedon Kevin'sreviewof thatand 2 It'sbestforme to answerit or it's-- I'mnot sure

3 Erik'sreviewof that. And of course,thereare people 3 whather levelsof expertiseare in termsof training

4 behindChing-PiWangas wellthattheyin turn,you 4 she'shad aroundeitherstormwateror wetlands,so I

5 know,reliedon. 5 thinkit'sa moreinformedansweron my partthatI did

6 Q. WithrespecttoAnn Kenny,you sayyou relied 6 not relyon her forher expertisein stormwateror

7 uponher forthe processand the formattingof the 401 7 wetlandmanagement.Becauseshe may verywellhave

8 Certification,correct? 8 expertisein thoseareasthatI don'tknowabout,but I

9 A. Uh-huh. 9 wantto makeit clearthatI reliedon the experts

i0 Q. You needto answer-- i0 that-- KevinFitzpatrickon the stormwater,Erik

ii A. Oh, I'msorry,yes. ii Stockdaleon wetlands,et cetera.

12 Q. Is thereany otheraspector expertisethat 12 Q. Priorto and in preparationforsigningthe

13 Ann Kennyhad thatyou relieduponin comingto your 13 AugustI0 401 Certification,how manytimesdid you

14 own conclusionof reasonableassurance? 14 meetwithKevinFitzpatrickwithrespectto the

15 A. I'd liketo takea breakand thinkaboutthat 15 StormwaterManagementPlan?

16 and consultwithmy attorney. 16 A. I don'tremember.

17 Q. Mr. White,you needto answerthatquestion 17 Q. Once?

18 to the bestof yourabilitywithoutconsulting-- 18 A. It was morethanonce,but I justdon't

19 A. Oh, I do? 19 rememberhow manytimes.

20 Q. --Ms. Marchioro. 20 Q. Twoor threetimes?

21 A. ReallyI justwanthelpin makingsureI 21 A. Couldhavebeentwo or threetimes.

22 remember. 22 Q. Lessthanfivetimes?

23 I don'tbelieveso. 23 A. Yes. AR 001852

24 Q. You agreethat_ Kennyis not an individual 24 Q. How manytimesdid you meetwithErik

25 withtechnicalexpertise? 25 Stockdalewithrespectto the NaturalResources

Carla R. Wallat, CCR, RPR, CRR * Yamaguchi, Obien & Mangio

(206) 622-6875 * cwallat@yomreporting.com



GORDON WHITE; January 16, -002

29 31

1 MitigationPlanforpurposesof comingto yourpersonal 1 A. No, I did not.
2 conclusionof reasonableassurance? 2 Q. Didyou readany of the low flowanalyses

3 A. Morethanonce,but lessthanfive. 3 presentedto Departmentof Ecologyby the Portof

4 Q. And was thisin the -- how longbefore 4 Seattle?

5 AugustI0did you meetwithErikStockdalewithrespect 5 A. No, I didnot. I havelookedat piecesof

6 to theNaturalResourcesMitigationPlan? 6 all thosedocumentsas we wouldmeetand discussthem.

7 A. A weekbefore.A weekbefore. 7 But I never--you wereaskingme thequestionof did I

8 Q. And so the weekbeforeyou signedthe 8 readthe entiredocument,no, I didnot. I reliedon

9 AugustI0 certification,howmanytimesdid youmeet 9 theteamof expertsto do thatand informme.
n. m n ' nNNN I_ ' U

i0 withErikStockdale? i._ ........_ LI,_I......., ......_.....,_u_yuu_

Ii A. I don'tremember, ii tied you spendon the Port's401 appl_on?

12 Q. Lessthanfivetimesduringthatweek? !2 _re smilingagain. !_that .it's

13 A. I would-- yeah,I wouldthinkso. 13 sucha mino_nt of your/_that it'shardto put

14 Q. And the sameanswerwithrespectto Kevin 14 a numberon? _/

15 Fitzpatrick? 15 MS. MARCHIORO_ion, form'

16 A. Yes. 16 Q. (BYMR..S_) Is tha_ir

i: 17 characterizat_? . _

ii A. Probablyaboutthesamenumberof 18 A_ w_ I,was smlllng_
19 Llly or at the sametime. allparallel ± g

2020 I guess 'mtryingto say. It ememberhow much

21 couldhave Ann justbecauseof o _-....

22 formatting I had around,you know, 22 Q. Giveme yourbestestimateas to whatpercent

23 does Lonfithereor sortsof 23 of yourtimein the year2000you spenton issues

24 tl 24 relatedto the Port's401 application.Lessthanfive

25 percentof yourtime?

30 32

i'' 1 A. Betweenone and fivepercent.

2 is 2 O. And duringtheyear2001,sameanswer,one to

3 _e id_et withhim . 3 fivepercentof yourtime?

4 _cationfor purposesof 4 A. Same.

5 _ _ conclusion 5 %_--_. Lid =_.!:T,....4 tn have_asgnableamm,,_-_

6 ___ _ ...._....._ 6 _401 Certificationto be issuedon August_
7 A_ing with_reviewed 7 2001?_

_!dr!_!_rlw_ii_i_sIIW__89 conclusion.MS'_TT:Objecti°n'calls_alegal_1 I0 THE WITNESS_xcusem/ didn'thearthat,

II Q. You didn'tpersonallyreviewthe Stormwater ii Tanya. V

12 ManagementPlan,didyou? 12 Ms_jection, callsfor a

13 A. No. 13 legalconclusion./

14 Q. And youdidn'tpersonallyreviewtheNatural 14 _nota_gfor any legal

15 ResourcesMitigationPlan? 15 _. White. Yo_]_not a lawyer,

16 A. Well,letme --let'sjustbackup in terms 16 are you?/ .

17 of personallyreviewing.There'sdifferent--"review" 17 A._o, I am not a lawyer. ._. .

18 is an evaluatingter_in termsof there'sdegreesof ut you signedthe 401 Certification,
19 it. t

I : AR 00185320 Q. Did you sit downand readthe --

21 A. Readthe entiredocument? 21 Q. And was ityourunderstandingthaton

22 Q. -- StormwaterManagementPlan? 22 Augusti0, 2001whenyou signedthe 401Certification,

23 A. No, I did not. 23 thatEcologyhad to havereasonableassurancethat

24 Q. Did you sit downandreadthe Natural 24 statewaterqualitystandardswouldnot be violatedin

25 ResourcesMitigationPlan? 25 orderforyou to signand forEcologyto issuethat401
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1 Certification?

2 A. WhenI signedtheWaterQualityCertification 2 had you met withanyonefromthe

3 on August10th,I had reasonableassurance. 3 :lewithrespectto thereasonable

4 Q. Did Ecologyhavereasonableassurance? 4 deci

5 A. I hadreasonableassurance. 5 A. withPortofficials,I'm of

6 Q. And you werespeakingon behalfof Ecology? 6 thedate. it was an on-sitevim: I could

7 A. Yes. 7 see -- I to see thefoot hadbeenthere

8 before,probabl year,a year halfbeforethat,

9 -- if for somereason,reasonableassur 9 but thatwas -- I'm whenthat

10 on AugustI0, 2001,that i0 meetingwas. I'msol recallit.

II not have d that401Certification? Ii Q. In Julyof

12 MS. : Objection,calls legal 12 A. Thatringsa termsof a time-- the

13 conclusion. 13 timing. It wouldbe certainlya monthprior

14 Q. (BYMR. STOCK and answer. 14 to my -- or,you dayspriorto the

15 A. If I didnot have assurancethat 15 decision.That's it feels or my

16 theproject-- the dn'tmeetwater 16 recollection.

17 qualitystandard_ I would signedit. 17 Q. so you to see the of the

18 Q. And answerto my yes? 18 project you signedthe 4 Certification?

19 A. to yourquestioniswh 19 A. Bel I madeup my mind.

20 answe_ 20 Q. up yourmindwithrespect

21 MR. STOCK: Can yougo aheadandreadme 21 A. had internallydiscussed-- the

22 please? was beforeus, we were lining

backas req are thedifferentissueswe haveto

24 Q. (BYMR. STOCK) Answerthatquestion,please, determinationson. I was meetingwiththe !i

25 A. WhenI signedthedeterminationI had
m

34 J6

1 reasonableassurance,and I wouldnot havesignedit if

2 I didnot believewe didn'thaveany reasonable 2 went

3 assurance. 3 to visitthe for the

5 ul 5 Q. My questlonis,why did you wantto see the

6 assurance 6 footprintof the projectsitebeforeyoumadeup your
7 shouldnot have 7 mind?

8 MS.BARNETT: 8 A. So I couldseewhatwetlandswerebeing

9 conclusion. 9 impacted,whatstreamswerebeingimpacted,and see the

I0 Q. (BYMR. I0 thingsthatI was seeingon mapsand in descriptions,

Ii unders ii writtendescriptions,and thingsthatwerebeing

12 A. 12 discussedand describedto me by theEcologyexpertsso
13 13 I couldsee it firsthand.

or not do basedon my

15 Q. Wereyouunderpressurefromanyoneto sign l_is sitevisit?

16 theAugustI0 401 Certification? 16 _, I was. AR 001854
17 A. No. 17 Q. Who_mpanied you?

18 Q. You wereunderno pressureat all? !! A. I don'tr_erall then_sof
thepeople

19 A. No. _ethere,-_-but l_'who I rememberbeing

20 Q. Wasn'tthe PortaskingDepartmentof Ecology !! there.5et'_ssee.

21 toget that401 Certificationissuedas soonas it 21 Now I can't_mber, I'_, but I will

23 A. Yes. _ent on thissite

24 Q. And you don'tconsiderthatpressure? 24 A._ere were,oh, ten.
25 A. No. 25
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I A. Threeor i _o=_I_ _hr_ n_o_1o_ +k_ n..........= _-_ ....v - ...... F ................. _i"

2 of Seattle.Theyhad their 2 Q. You'reawarethattherewerefacilitated

3 leadpersonthere. 3 meetingsbetweenthe Portof Seattleand theDepartment

4 was in additionto peoplefromthe 4 of Ecologyin late2000and throughout2001priorto

5 of 5 yoursigningthe 401 Certification,correct?

6 A. I'm ludingthemin the group,wh_ they 6 A. Yes.

7 werea Port or a consultant, werefour 7 Q. And thosewerefacilitatedby KateSnider's

8 or fivepeople the Portof Seattl _ firm,correct?

9 Q. How did etaroundthe s 9 A. Yes.

I0 A. In a van. I0 Q. Didyou attendany of thosefacilitated

ii Q. Wereyou all II meetings?

12 A. I thinkit was yes. 12 A. No, I did not.

13 Q. Drivenby Portper! _i? 13 Q. Didyou receivethe notesfromthose

14 A. Yes. 14 facilitatedmeetings?

15 Q. Did you get to wantedto go? 15 A. Yes,I did.

16 A. EveryplaceI togo was ableto go. 16 Q. Did you reviewthenotesof thosefacilitated

17 Q. so yougot whatyou ted to see? 17 meetings?

18 A. Yes. 18 A. Yes,I did.

19 Q. Didyou to signany beforeyou 19 Q. Did you receivethemon a regularbasis,

20 went? 20 whenevertheywereprepared?

21 A. I remember-- I don'tremember.There i21 A. Yes.

22 may somethingwe signed,signingin. 22 Q. Fromwhom?

23 there a lotof securityin ter_ of going 23 A. I don't-- I can'tremember--

24 dJ gatesand we had to be verycareful. 24 Q. Didyou --
25 25 A. -- who was sendingthemto me.

4O

1 Q. You receivedthemby e-mail?

2 A. I 2 A. Yes,I wouldreceivethemby e-maileither

3 MS.MA/_CHIORO: stayon this 3 fromAnn Kennyor RayHellwig,one of the two.

4 subjector areyou goil _herone?

5 MR. multiplePublicDisclosureAct requests,

6 _ect?

7 No. Let'sjustbackup. I wantto sure

8 Q. (BYMR. STOCK) How manytimeshaveyou been 8 I tendthe chainof questioninghe]

9 out to thesite? 9 you wereaskingme

I0 A. Twice. I0 whendid eceivethemeeting these

Ii Q. _d the sitevisitthatwas in the su_er of ii facilitated cussions,and askingme who

12 2001,how longwereyou out at the site-- how longdid 12 sentthemto And I think was somebodywithin

13 the sitevisitlast? 13 Ecology,itwas Ray --

14 A. Fourhours,approximately.Threeto four 14 Q. Sure. Rec --

15 hours. 15 A. --who sentt_ to me.

16 Q. _md priorto the su_er 2001sitevisit,when 16 Q. -- whetheri_ Kennyor Ray Hellwig,

17 was theothertimethatyou wereon the site? 17 you'retellingme zeivedthemon a regular

18 A. I don'trecallthe exactdate. I wouldplace 18 basiswhenever were _,correct?

19 it -- I wouldplaceit eitherin the fallof '98or 19 A. Yes.

20 sometimeinearly '99. 20 Q. And wouldreceivethose _sby e-mail?

21 Q. How longwereyou out at the sitethattime? 21 A. Y6

22 A. Aboutthesameamountof time,threeto four 22 Q you agreethatthosee-mails be

23 hours. 23 .veto ACC'sPublicDisclosureAct ;ts?

24 Oh, I guessI don'tunderstandthat--

25 that
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2 _t whenACC askedfor documentsfromthe/,," 2 _ctdates.

3 Departmen_logy pursuantto the Publi_closure 3 So if I makea requestforyour

4 Act,thatthose_is to you atta_e notes 4 your !ctroniccalendarfor theyear2C 2001an

5 shouldhavebeenproud in res_ to thosePublic 5 2002, goingto be ableto that?

6 DisclosureAct requests?_)_" 6 A. I' to ask the questi( see if it was

7 A. Yes. / _ 7 saved but I recentl for a reason

8 Q_do whenyou_wed the 8 separatefrom caseor and I couldn'tfind

9 f_/ng notes,it._ythnzg._.. 9 somethinga year s why I broughtit up,

i0 A_nafile, and I re_em, I0 whetherI could the exactdate.

Ii absorbb_[hem. __ ...... _ ii (Deposition No. 120was markedfor
12 _acK and looka_ nnem_ 12 identif

13 Q. (BYMR. CouldQ

14 Q. Werethenotessignificantto you in any way? 14 Exhibit120,

15 A. Theyweresignificanttome in thattheywere 15 A. Thi an e-mailfrom--

16 clarifyingkey questionsand issuesthatthe Porthad 16 Q me stopyou for a second.

17 aboutthe 401processand our requirements,and 17 you wantto identifyit?

18 significantin thatthe Portwas gettingquestionsfrom No.

19 us aboutquestionswe had on theirsubmittalsand their MR. STOCK: Off the record.

20 various--theirvarioussubmittals.

2!_Q o_rer_h, rnllro=_ I.....lz-.:l........L .iLl.t_ 21 Q. (BYMR. STOCK) You'vebeenhanded
timeshavey_ly 22 Exhibit120,Mr. White. Couldyou go aheadand22

S_w many

23 withTom Fitzsi_-_- _ 23 identifyit forthe record,please?

24 A. Th's_r years,slnc_ 24 A. Thisis an e-mailfromRay Hellwigsenton
25 _ .. 25 Monday,August6, 2001at 2:10p.m.,to Tom

42 =4

1 Fitzsimmons,GordonWhite,Ann Kenny,CurtHart,Joan

2 K. That'sgreat. Thankyou. 2 Sarchioro,andTom Young. The subjectis: Briefing

3 (Witnessreviewingdocument.) 3 documentfor Wednesday.

4 :levento 12 timessince1998. 4 Q. Thisrefersto a meetingwiththe governoron

5 Q. madesomehandwritten 5 Wednesday,August8, correct?

6 Howdid rometo theconclusiontl was Ii to 12 6 A. It lookslikethat,yes.

7 times? 7 Q. And is thatthemeeting-- is thatreferring

8 A. I'll er this. My .lectionis, 8 to themeetingthatyou justtoldus aboutbetweenTom

9 probablytwice 1999,probablythree 9 Fitzsin_nons,you and thegovernor?

i0 timesin 2000,and as fourtimesin 2001. I0 A. Yes.

ii Q. Let'stakethe ngsin 2001. Tellme ii Q. Whatwas the purposeof this--did you

12 aboutthe fourmeetinc of the fourmeetingsin 12 ultimatelymeetwiththegovernoron August8?

13 2001. 13 A. Yes.

14 A. Well,I'ii in the recentone first 14 Q. And whatwas the purposeof themeeting?

15 and thatwould I don't exactdate,but 15 A. The purposeof themeetingwas to reviewwith

16 it was justpr! to August10th, and I met just 16 the governormy decisionon the thirdrunwayproposal.

17 priorto he I meetingwiththe to tellthe 17 Q. Was anyoneelsein attendanceat this

18 governor my determinationwas be. 18 meeting?

19 Q. you say justpriortoAugust whatdo 19 A. GovernorLocke;chiefof staff,PaulIsaki;

20 you The daybefore,the day of? 20 the NorthwestRegionalDirector,RayHellwig;Tom

21 A. theday beforeor -- I'dhave 21 Fitzsimmons;andmyself.

22 look my calendarif thedatesare stillon 22 Q. How longdid the meetinglast?

23 ci becauseit wouldbe on an electronic 23 A. An hourapproximately.

24 But I'venoticedthatinmy electronic 24 Q. Was it in the governor'soffice?

25 25 A. It was in the deputy-- it was in the chief
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1 of staff'soffice.

2 Q. Who calledthemeeting? officeconcerningthe Port's401 application?

3 A. I believeTom Fitzsimmonsdid,initiatedit. A. Justto clarify,you'reaskingme, did

4 Q. And whatis yourunderstandingas to why this me aboutany conversationshe hadwith

5 meetingoccurred? riesfromthegovernor'sofficeabout -- I'm

6 A. We wantedto briefthegovernoron whatI had to makesureI understood question.

7 concludedandthe parametersof the decision. 7 STOCK: Whydon'tyou rez the

8 Q. Whenyou saywe, areyou referringto you and 8 question.

9 Tom Fitzsimmons? 9 readbackas

i0 A. Tom andRay andmyselfhad discussed,as I I0 A. Yes.

ii cameto my conclusionsaboutwhatI neededto briefthe ii O. (BYMR.

12 governoron. 12 A. Off and on for 2001.

13 Q. Why was therea needto briefthe governoron 13 Q. And whatdid 1_ons say in that

14 it? 14 regardto you?

15 A. He'dreceiveda lot of commentsfrom--well, 15 A. We would short aboutthe

16 yourassociationandbudgetand specificlegislators, 16 governor'sof has received fromeitherthe

17 certainlythePortof Seattleand others,so he knew 17 Portor _gislatorsaboutthe of the

18 aboutit. Itwas somethingthathadcertainlyrisento 18 statusof theproject.

19 hislevelof attention.And it'snot uncorr_onwhen 19 Q. Mr. Fitzsimmonssay anything with

20 Ecologymakesa decisionon a projectfor an issuethat to thoseinquiriesfromthe governor fice?

21 hashighprofile,to briefthe governorin advanceof Yes. Sometimeshe woulddescribe-- in

22 Ecologyannouncingits finaldecisionon a particular verysortof a nutshell,thumbnailsketch

23 issue. :heinquirywas about.

24 Q. Haveyou everbriefedthegovernoron any Q. Whatdid Mr. Fitzsimmonssaywithrespectto

25 other401 Certificationissuedby Departmentof

46 48

1 Ecology? 1

2 A. No. 2 Usuallytheyrevolvedaroundwhenwould

3 Ecol makeitsdecision,timingissues,and -- I

to goingto thegovernor'sofficeon August 4 thinkif therewas anythingelsethat

5 youweregoingto talkabout? 5 seemed uallynothingof substanceso muc just

6 Yes. 6 timing

7 Didyou havediscussionswithTom n_ons 7 Q. There _eseveraloccasions,we; there,

8 as to :heinformationwouldbe pl 8 whereMr. had received fromthe

9 A. 9 governor'soffice respectto of a 401

10 Q. re thosediscussk betweenyou and I0 decisionbasedupon _sure office

ii Mr. n thatregaz ii was receivingfromthe

12 A. How to projectto the 12 A. Well,I don't you know,howyou

13 governor,how to - verycomplexprojectwith 13 definepressureand et cat but I knowthatTom

14 lotsof detail,how to thatin a way that 14 wouldrelateto me that inquiredto the

15 in an hourwe could boththeproject,the 15 governor'sofficeabou f our decision.

16 projectimpact 'sionreachedreasonable 16 Q. Well,based your :ionswith

17 assuranceand r and conditionsto 17 Mr. Fitzsimmons, L'tit your Cationthatthe

18 assurethat. 18 Portwas governor'soffice pressure

Did_m Fitzsimmonstellyou th_he--had 19 on theDepartr toget the401 issued?19 Q.

20 gottena_ll fromthegovernor'soffice_that the 20 A. I dic get thatimpressionfrom

"WL

21 govern/s officewanteda meetingwithkey_ogy 21 descripti to me, but I understandtherewas c_cern.

22 staf_fwithrespectto the 401 decision? _ 22 Q.j do youmeanwhenyou sayyou underst_

23 /A. No. ! don'tremen_oerhim talkingabouttha_ 123 ther2/%asconcern? k

24//" Q\ Was thereanydiscussionbetweenyou and k 124 _/rA" I thinkTom wouldsay somethinglikethis,
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1 1 A. We discussedwithhim and he askedwhatour

2 So you knewthatthe Portwas expressing 2 basisfor ourdecisionwas,whichwas technically

3 thegovernor'sofficeaboutthe of 3 based.

4 Ecology the401 Certification? 4 Q. But Mr. Isakihimselfdidn'tprovideany

5 A. Yes. 5 technicalinputto you,I takeit?

6 Q. And you 6 A. No.

7 Mr. Fitzsi,mons on severaldifferent 7 Q. Nor did thegovernor?

8 occasions,correct? 8 A. No.

9 A. Yes. 9 Q. DidMr. Fitzsimmonshimselfprovideany

i0 Q. Bothin _ar2001 _heyear2000? i0 technicalinputto you forpurposesof yourcomingto

Ii A. Yes. ii yourown reasonableassuranceconclusion?

12 Q. thanthisAugust8 meeting the 12 A. No.

13 goveI the 401 applicationof thePort there _'-- _.'_'_ _=_,.._ .......... . - --;....._............' '_ _"'

14 occasionon whichyou met withthe 14 _itzsin_nons Ii or 12 timesoverthe cour_the

15 his staffrelatedto thePort's401 ap_ 15 pent,ears the 401 applicationof/Port of

16s ttle? /
17 Q. You foundit unusual,didn'tyou,thatyou 17 A_ rep0r/n termsof wherewe

18 weresittingin thegovernor'soffice,the governor's 18 _'on withthe regional

19 chiefof staff'sofficeon August8, talkingaboutyour 19 d__ t!me,andpr!marily

20 determinationwithrespectto the 401application? 20 R_ona_ctorduring most

21 A. No, I didnot. 21 of the-- or_r '99,2000and 2001._

'22 O_ur testimonythat_ the

23 sitting 23 _es thatyou d'Is_sed the

24 about 24/_ ' ._ thathe dl ot

50 _2

1 A. I'vebeentherebeforeon otherissues. 1

2 Q. (BYMR. STOCK) But thiswas the firsttime 2 A. No.

3 thatyou'dbeenin the governor'schiefof staffoffice 3 Q. So you'renot relyinguponanything

4 on a 401 Certification,correct? 4 _itzsimmonssaidwithrespectto your :rsonal

5 A. Yes. 5 conc ion withrespectto reasonableas

6 Q. And thatwasn'tunusualin yourmind? 6 A. ). He wouldask questionsof

7 A. No. I'vebeenin the governor'sofficeon my 7 nature to makesure weredoinga

8 decision--on my decisionand thedirector'sdecision 8 very technicalscientifi .ly-basedreview.

9 on adoptingthe shorelineguidelines.I'vebeenin the 9 Q. I to be sure 'snothingthat

i0 officeon otherissues,so thiswas anotherissueto I0 Mr. Fitzsl aid to you t relyingupon

ii informthe governoron. ii for purposesof thattherewas

12 Q. Givenyou weresittingin thechiefof staff 12 reasonable

13 of thegovernor'sofficewithrespectto the 401 13 A. Yes.

14 Certification,isn'tthatan indicationthatpartof 14 Q. Whatwere :roccasionsin 2001that

15 the decisionon the 401 Certificationwas a political 15 you spoketo Mr. Fi withrespectto the Port's

16 decision? 16 401 application?

17 MS. BARNETT:Objection,formof the 17 A. Ask the AR OO_858

18 question. 18 Q. Sure. 'vetalkedabou_meeting with

19 A. No. 19 Mr. Fitzsi/ to preparefor the_ust 8 meeting

20 Q. (BYMR. STOCK) Do you knowwhat 20 withthe/_ow r's officeand thenyo_aid therewere

21 environmentaltrainingPaulIsakihas? 21 fouro_asio: in 2001. Whatweretheo_r occasi_

22 a. No. 22 that_ou met withMr. Fitzsimmons?

23 Q. Did PaulIsakidiscusswithyou any technical 23 _/A. I don'trememberthe exactoccasions._at I

24 aspectsof your401 determinationwhenyouweresitting 24 _m_e r he or I, or he and I and_y
25 in thegovernor'soffice? 25 .... be wherethe
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l,_uj_u_:--__ZZ. I ]u........_ 1 Q. Priorto Mr.Lustergoingon vacation,didn't

2 exactlythosetlm ........ 2 he tellyou therewerea numberof reasonswhy Ecology

3 O. W__would 3 couldn'thavereasonableassurance?

5_'_e'_n Mr.,nnzszmmons:_ 4 A. He had leftus a memodescribinga varietyof5 issuesthatneededtobe resolvedin orderto,in his

6 Q. How aboutin theyear2000? You saidyoumet 6 mind,obtainreasonableassurance.

7 threetimeswithMr.Fitzsimmonsin 2000regardingthe 7 MR. STOCK:Off the record.

8 Port'sapplication.Describethoseforme. 8 (Discussionoff therecord.)

9 A. In Septemberof 2000I was -- we were 9 (DepositionExhibitNo. 121wasmarkedfor

i0 reviewingthePortapplicationandI realizedthatI i0 identification.)

ii was goingto makea decisionto denytheapplication !I Q. (BYMR. STOCK) Youhavebeenhanded

12 andso I spokewithMr. Fitzsimmonsaboutmy 12 Exhibit121,Mr.White. Couldyouidentifythat,

13 determinationto lethim know,givehim a head'sup. 13 please?

14 Q. Thiswas priorto themeetingwiththePort 14 A. Yes. Thisis an e-mailfromme,Gordon

15 of SeattleannouncingEcolo_'sdecisionthatit was 15 White,senton Wednesday,September27thto Tom Luster,

16 goingto denytheapplication;is thatcorrect? 16 RayHellwig,KevinFitzpatrick,JoanMarchioroand Erik

17 A. Yes. 17 Stockdale.

18 Q. Tellme aboutthisconversationwith 18 O. Andwhatwasthe purposeof youre-mailto

19 Mr. Fitzsimmonspriorto thatmeetingwiththe Port. 19 thatgroupof individuals?

20 A. It wasfairlybrief,withina halfan hourof 20 A. (Witnessreviewingdocument.)

21 timeframe,and I describedtohim my basisfordenial. 21 It lookslikethisis a draftmemobeingsent

22 Q. WhatdidyoutellMr. Fitzsimmonsas to why 22 to thePortregardingthe statusof Ecology'sreview

23 youweregoingto denythe401 applicationin September 23 andthePortof Seattle'sapplicationfora 401Water
24 2000? 24 QualityCertificationforthe thirdrunway,and

25 A. Basedon the recommendationsfromKevin 25 describingingeneraltermsthe immediatesituation

54 56

1 Fitzpatrickon theStormwaterManagementPlan,if he 1 regardingEcology'sperspectiveon a newprojectreview

2 didnot havereasonableassuranceand sothatI could 2 process.

3 nothaveit as well. I had reviewedthateither 3 O. Ifwe had the originalof thisdocument,I

4 earlierin thatday or a fewdayspriorto that. We'd 4 gatherwe'dbe ableto seeyoureditsof the document

5 had a meetingto reviewthe Port'ssubmittalwithKevin 5 in a shadeof red;isthatright?

6 Fitzpatrick,ErikStockdale,theconsultantsfromKing 6 A. Yes.

7 County. 7 Q. So isthisa situationwhereyouare takinga

8 Q. So youdecidedin September2000thatyou 8 draftof the letterthatultimatelywasgoingtogo to

9 weregoingtodenythe Port'sapplicationbasedupon 9 thePortof Seattlethathadbeendraftedby Ray

I0 KevinFitzpatrick'sconclusionthathe didn'thave i0 Hellwigandeditedby TomLusterand thenaddingyour

II reasonableassurancebecauseof inadequaciesin the ii editorialcomments?

12 StormwaterManagementPlan? 12 A. Yes.

13 A. Yes. 13 Q. And inyoure-mail,you'retellingthegroup

14 Q. Is thereanyotherreasonwhyyou decidedyou 14 thatyou agreewithMr. Luster'scomments;is that

15 weregoingto denythePort'sapplicationin September 15 right?

16 2000? 16 A. I tendto agreewithTom'scomments,is what

17 A. No. I don'trememberany others.There 17 I say inmy e-mail,yes.

18 couldhavebeen,but thatwas thebig issuethatwe 18 O. If you lookoverin thedraftof the letter,

19 stillhadon theproject. 19 thethirdparagraphdown,thelastsentenceisdeleted.

20 Q. Therewereotherissues,weren'tthere? 20 Itsays,"Inlightof thisperspective,we believea

21 Didn'tTomLusteridentifyseveralissuesto you as to 21 401 Certificationcan maybe issuedconsistentwiththe

22 whytherewasn'treasonableassurancein September 22 noteandprovisionsnumberedbelow."

23 2000? 23 Andthatsentenceis struckon thisdraft;is

24 A. He hadlefton vacation,sohe wasn'tthere 24 thatright? AR OO_859
25 whenImademy determination. 25 A. Yes.
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1 Q. Did you or Tom Lusterstrikethat,do you 1 September2000,the Portsubmitteda revisedNatural

2 recall? 2 ResourceMitigationPlan,correct?

3 A. I believeI struckit. 3 A. I believeso.

4 Q. And whydid you strikeit? _ O. Well,do you knowwhethertheydid or not?

5 A. As I recall,and thisis as I'm remembering 5 A. Well,whenyou say "revised,"thereweremany

6 this,I feltit'sinappropriateand inaccurateto, in 6 submittals,and I knowthatwhenErikStockdale,Kevin

7 termsof whereI was in theprocessand understanding 7 Fitzpatrick,myselfand Joanand Ray met in September,

8 theproject,to prefigurea decision. 8 we werelookingat themostrecentversionof the NRMP,

9 Q. Turnoverto the secondpageof thedraft 9 and thatErikexpressedhis concernof how it fit with

10 letter,underItemNo. 2, whereit'saddressedto I0 the StormwaterManagementPlan.

ii Joan/Kevin,I gatherthat'sJoanMarchioroand Kevin Ii Q. And you concludedin September2000thatyou

12 Fitzpatrick? 12 didn'thavereasonableassurancethatthatNRMPwas

13 A. Uh-huh. Yes,I seeit. 13 goingto mitigatefor the impactsto wetlandsand

14 Q. Whatismeant-- well,strikethat. 14 wetlandshydrology,correct?

15 In capsthedraftsays,"Thisis the key 15 A. You know,as I recall,themainissuesthat

16 pieceof allof this." 16 Erikwasbringingup on theNRMPwas how it fitwith

17 Did you writethator did Tom Luster? !7 theSMP,and thatwas a key issue. Thisis why we were

18 A. I don'tknowwhowroteit. 18 sayingin here,youneedto lookat bothandmakesure

19 Q. Whatdid it meanto you? 19 theyfitbecauseif -- I don'tknowif thisis an

20 A. You know,I don'trememberwhatit meantat 20 examplehow -- if it fitstherebut it wouldbe, if

21 thattime. 21 you'regoingto buildthisstormwaterfacility,how

22 Q. Thisparagraphis talkingabouttherevised 22 doesit relateto the impactto thiswetland?

23 StormwaterManagementPlan,is it not? 23 Is the footprinton a wetland? Do themaps

24 A. Yes. 24 lineup in termsof the footprintof the stormwater

25 Q. And it'ssayingthatthereneeds-- thatthe 25 impactand the footprintof wetlandmitigation?A_d
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1 StormwaterManagementPlanneedstoprovidea 1 therewereconcernsaroundthatand it was hardto

2 "consistentlevelof flowcontrolto the receiving 2 understandthem. Therewasn't-- didn'tseemto be

3 watersof Miller,Walkerand DesMoinesCreeks." 3 rectifiedto us thatthe teamthatthe Porthad

4 A. Yes. 4 developingthe StormwaterManagementPlanwas reviewing

5 Q. And do you agreethatthat'sa key component 5 and takingintoaccountthe con_nitmentstheywere

6 of Ecology'sreasonableassurancedetermination? 6 makingin theNRMP,andviceversa.

7 A. Yes. 7 Q. So it was yourconclusionin September2000

8 Q. On downin thatsameparagraph,it refersto, 8 thatSMP and theNRMPdid notprovideEcologywith

9 The revisedSMPwillalsoneedto ensureand 9 reasonableassurance?

i0 demonstratethatit is consistentwiththemitigation i0 A. Yes.

ii requirementsof thePort'sNaturalResourcesMitigation II Q. How has the SMP and theNRMPchangedso that

12 Planand thatallrevisionsto the SMPwouldnot result 12 you had reasonableassuranceon AugustI0, 2001to sign

13 in any additionaladverseimpactsto wetlandsandthe 13 the 401 Certification?

14 wetlandshydrologywhicharenot presentlymitigated 14 A. I can'tspeakto the specificsof how they

15 for in theNaturalResourcesMitigationPlan. 15 changed,but KevinFitzpatrickand ErikStockdale,in

16 Do you see that? 16 reviewingthe finalsubmittals,assuredme thatthey

17 A. Yes. 17 meshedand theyaddressedthoseissues.

18 Q. And at the time,was thereimpactsto the 18 Q. So otherthanstatementsby KevinFitzpatrick

19 wetlandsandthe wetlandshydrologythathad notbeen 19 and ErikStockdalewithrespectto the Stormwater

20 compensatedforor mitigatedby the thenexisting 20 ManagementPlanand theNaturalResourcesMitigation

21 NaturalResourcesMitigationPlan? 21 Plan,you can'texplainwhy,baseduponthoseplans

22 A. We wereconcernedthatit was -- it didn't 22 you had reasonableassuranceon AugustI0, 2001;is

23 seemto be addressedin whatwas submittedto us in 23 thatcorrect? AR 001860
24 septemberor Augustwhentheysub,tiedtheplan. 24 A. I basedmy decisionon tnelrrecommendations.

25 Q. And subsequentto Ecology'srejectionin 25 Q. And otherthanwhatMr. Stockdaleand
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1 Mr. Fitzpatrickhad to say,you can'texplainforus 1 signature;is thatright?

2 sittingherewhatchangedin the StormwaterManagement 2 A. Yes.

3 Planor NaturalResourcesMitigationPlanto allowyou 3 Q. How did it comeaboutthatinsteadof the

4 to cometo a conclusionof reasonableassurance? 4 draftdenialletter,Ecologydecidedto issuethe

5 A. No, I can't. 5 letterthatultimatelywas sentto thePort?

6 Q. Wereyou awarethatthe Porthas submitteda 6 A. As I recall,the Port--we notifiedthe Port

7 supplementto theNaturalResourcesMitigationPlan 7 thatwe weregoingto denytheprojectand theydecided

8 withinthe pastmonthanda half? 8 theywouldwithdraw,whichI understandis their

9 A. No. 9 prerogativeto do.

I0 Q. Did you knowthatthePortsubmitteda i0 Q. Let'sgo backto yourmeetingwithTom

ii revisedor a revisionto the NaturalResources Ii Fitzsimmonspriorto the meetingwiththe Portin

12 MitigationPlaninmid December2001? 12 September2000. You had cometo a determinationthat

13 A. No. 13 you didnot havereasonableassuranceto go aheadand

14 Q. Didyou hnowthatthe 401Certification 14 issuethe 401Certificationin September2000;is that

15 requiredthe Portto submitrevisionsto theNatural 15 correct?

16 ResourcesMitigationPlan? 16 A. Yes.

17 A. Yes. 17 Q. Youwereunderintensetimepressuresat the

18 Q. And why was it thatthe 401Certification 18 timebecausethe one-yearperiodwas aboutto lapse;is

19 requiredthe Portto submitrevisionsto theNatural 19 thatright?

20 ResourcesMitigationPlan? 20 A. Yes.

21 A. I can'trecallthe specificsof why. These 21 Q. And you had discussionswithMr. Fitzsin_nons

22 wereconditionsrecommendedby ErikStockdale. 22 aboutthe one-yeartimeperiodbeingaboutto lapse;is

233''', .... 23 thatright?
24 making-- 24 A. Yes.

25_-'"_-_ 25 Q. Did he conveyto you anydiscussionshe had
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1 ' ' - ' ' ' 1 had withPortof Seattlerepresentativesregarding

2 Ecologygettinga 401 Certificationissuedwithinthe

3 __t 121rem!nds_,t'_at} 3 one-yeartimeperiod?

4 _osome_nSeptember 4 A. Yes.

5 _eeting the! 5 Q. Whatdid Mr. Fitzsimmonssay in thatregard?

6 I'_d ittwo daysago. And I 6 A. I'mtryingto recallexactly. It was in the

7 th__uld recallany o!her 7 natureof, you know,the Portwantingto knowwhatour

8 __W_,I rememberlookingat 8 determinationisgoingto be, theone-yeartimeline's

9 tht__Whclarification. 9 comingup, thatsortof thing.

i0 It_so remlnCsme thatI revle_memo i0 Q. Whenwas thisconversationthatyou had with

ii f_s, PaulaEhlers,_rding ii Mr. Fitzsi_ons?

12 _.I justwantto_ify 12 A. I don'tremember.It was not -- it was not
13 ' 13 the timewhenI talkedto him aboutwhatmy

_ .. . _ 14 determinationwas in termsof denial.

15 (DepositionExhibitNo. 122wasmarkedfor 15 Q. Right. It was priorto the timewhenyou

16 identification.) 16 wentup and said,Okay,Tom,I'mgoingto haveto deny

17 Q. (BYMR. STOCK) Lookat Exhibit122, 17 thisapplication?

18 Mr. White,haveyou seenthisdocumentbefore? 18 A. Itwas priorto that,yes.

19 A. Yes. 19 Q. And was it duringthe summerof 2000,a

20 Q. Whatis it? 20 coupleof monthsbeforeyourdetermination?

21 A. Thisis a draftdenialletteranda draft 21 A. Yes.

22 withdrawalletterthatTom Lustersenttomyself 22 Q. In fact,therewas a meetingbetweenthe Port

23 regardingthisproject. 23 of SeattleandMr. Fitzsimmonsin May 2000,wasn't

24 Q. So backin September2000,Mr. Lusterhad 24 there?

25 alsoprepareda draftdenialletterforEcology's 25 A. I don't-- I believetherewereat leastone
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1 or two meetingswiththe PortthatTom may havehad,so 1 reasonthe 401 processhadn'tmovedalongwas because

2 I don'tknowthe exactdates. 2 the Portof Seattlehad providedinadequateinformation

3 (DepositionExhibitNo. 123 wasmarkedfor 3 to the 401 staff?

4 identification.) 4 A. I'mnot sureif I toldhim thator if Ray

5 Q. (BYMR. STOCK) Handingyou what'sbeen 5 toldhim that,becauseas I'mrecallingthis,it was

6 markedas Exhibit123,whatis thisdocument? 6 probablya meetingthatRay and I had to briefthe

7 A. Thisis an e-mailfromRay Hellwigto Tom 7 directorin advanceof thismeeting.And Ray was fully

8 Fitzsin_nonswitha varietyof cc's,identifyingthat 8 engagedin theprocess,facilitatingthe process,and

9 the Portof Seattle'srequesteda meeting. 9 wouldhaveknownmuchmore specificallyaboutthat.

i0 Q. And wereyou a partof discussionsregarding I0 Q. Was Tom Lusteralsoat thatmeetingbetween

II thismeetingwiththe Portof Seattlethathad beenset II Tom Fitzsi_ons,Ray Hellwig,yourself?

12 for May 16, 2000? 12 A. I don'tthinkso.

13 A. I believetangentiallyI was. I don't !3 Q. He was thekey 401 permitcoordinatorat the

14 believeI was involvedwithany -- I'm tryingto 14 time,was he not --

15 rememberif I was involvedin a premeetingwiththe 15 A. Yes.

16 directorandwithRay Hellwig. 16 Q. -- for the Port'sapplication?

17 Q. Priorto receivingthise-mailfromRay 17 A. Yes.

18 Hellwigon May llth,a copyof it, of his e-mailto Tom 18 Q. And hadn'tMr. Lusterexpressedfrustration

19 Fitzsimmons,wereyou awarethattherehadbeencontact 19 to you withrespectto the inadequateinformationthat

20 betweenMarthaChoeand thegovernor'sofficeregarding 20 the Portof Seattlehad beenprovidingto the

21 a meetingwiththePortof Seattle? 21 Deoartmentof Ecology?

22 A. No. 22 A. Yes.

23 Q. Onceyou -- so the firstnewsyou had of that

24 was thise-mailfromRay Hellwigto Tom Fitzsi_ons? 24 to Mr.

25 A. I thinkso.

66 _8

1 Q. Onceyou receivedthise-mail,didyou talk 1 u ''/' ' '

2 to Mr. Fitzsi_onsaboutthepossibilityof a meeting 2_avesupportedit._an't

3 betweenMic Dinsmore,MarthaChoe,the governor's 3 recallwhowouldha_

4 office,Was Ulman,andDepartmentof Ecology? 4 Q_tzsi_stration to

5 A. I don'trecalltalkingto Tom directlyabout 5 _ progress_eview?
6 thise-mail. 6 A.

7 Q. Butyou do recalla discussionwith ...................

8 Mr. FitzsimmonsaboutconcernsthatthePortof Seattle 8 May 16 betweenMr. Dinsmore,Mr. Fitzsimmons,Joe Dear

9 had expressedto him aboutEcology'sissuanceof the 9 of the governor'soffice,did you talkto

i0 401Certificationwithintheone-yeartimeperiod? I0 Mr. Fitzsi_onsaboutthatmeeting?

Ii A. Yes. ii A. I can'trecall. I eithertalkedto him or to

12 Q. And werethosediscussionswith 12 Ray abouttheoutcomeof themeeting.

13 Mr. Fitzsi,_nonsbeforethismeetingwiththe Portof 13 Q. Mr. Fitzsimmonsdidn'tcallyou up afterthe

14 Seattle? 14 meetingand say,Here'swhathappened,or, Here'swhat

15 A. Probably. 15 was said?

16 Q. And whatdid Mr. Fitzsi_onssay? 16 A. I can'trememberif I talkedto Tom andRay

17 A. He askedquestionsin termsof thestatusof 17 togetheror if I justgot a downloadfromthe meeting

18 theproject,wherewe were,so he could,I imagine, 18 fromRay.

19 reflectthosein a meetinghe was goingto havewith

20 the Portand -- yeah. 20 you've

21 Q. Did he expressfrustrationswithyou thatthe 21 A. WhatI had expressed

_2 401processhad not movedalongmorequicklythanwhat 22 concernsaboutEcoh review,and .

23 it had? 23 expressed _ssand

24 A. No, he didnot. thatour

25 Q. Didn'tyou tellMr. Fitzsi_monsthatthe
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1 Q. Do you recallACC makinga specificrequest

2 to you personallyto allowmoretimeto reviewthat

3 July23, 2001lowflowanalysispriorto you issuing

4 the 401 Certificationon Augusti0,2001?

5 Portwould-- wherethe Portsubmitteda revisedplan 5 A. Yes,I thinkit wasmadein person.

6 and e_ectedyou to turnit aroundin oneor twoweeks? 6 Q. It wasmadein person. It wasalsomadein

7 A. It canbe dependingon the levelof 7 writing,wasn'tit,by e-mail?

8 involvementwe had up to thatsubmittal. 8 A. Sure. Yes.

9 Well-- 9 Q. And ACC had requestedadditionaltimeto

A. Somethingthatmightbe 20 volumesChic i0 reviewthatrevisedlow flowplanthatwas dated

Ii !aninvolvedand it's-- the it are Ii July23, 2001,correct?

12 justa as, is notunreasonable a 12 A. Yes.

13 relatively urnaround.But understoodit 13 Q. And in fact,within15 daysEcologywent

14 fromRay and Tom :hinkthe submittalsin 14 aheadand issuedthe401 Certificationbaseduponthat

15 thattimeframewere and we neededmore 15 revisedlowflowplan;isn'tthatright?

16 timeto reviewthem. 16 A. I'mhesitatingaround-- sinceI can'tput my

17 O. So inMay ht itwas 17 fingeron exactlywhentheysubmittedand whenit was,

18 unreasonable :hePorthad s% redrevisedplans 18 so.

19 andwas a one-or two-week from 19 Q. It was datedJuly23, 2001,a low flow

20 De Ecology? 20 analysis.

21 MARCHIORO:Objection, ires 21 A. For thepurposesof argumentI'llsay yes.

22 the _'stestimony. 22 Q. Well,youransweris yes;isn'tthatright?

23 (BYMR. STOCK)Well,I don'tmeanto 23 A. Yes.

24 haracterizeyourtestimony,Mr. Gordon.You can 24 Q. It'snot for purposesof argument,is it?
25 A. Well,I'dhaveto examinethe recordto see
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1 the exactdates. I just-- I'llsay yes.

2 Did you findit unreasonablein May 2000that 2 Q. And in fact,you agreeitwas unreasonableto

3 the Portwas expectingEcologyto turnarounda 3 expectEcologystaffto reviewthatrevisedlow flow

4 decisionwhenit submittedrevisedplanswithina one- 4 planwithinthe two-weekperiodbetweenthe timethat

5 or two-weekperiodaftersubmittingthoserevised 5 it was submittedand the timethatEcologyissuedthe

6 plans? 6 401 Certificationon AugustI0?
7 A. Yes. 7 A. No.

8 Q. And Departmentof Ecologyhad beeninvolved 8 Q. Had therebeenrevisionsto the low flowplan

9 in a reviewof the Port'sapplicationfortwo years 9 sinceAugustI0,2001?

i0 priorto that;isn'tthatright? i0 A. I don'tknow.

ii A. Yes. ii Q. Wouldthatbe importantto you,to know

12 Q. And eventhoughyou hadbeeninvolvedfortwo 12 whethertherehad beenrevisionsto the lowflowplan

13 yearspriorto that,you stillthoughtitwas 13 sinceyou signedthe 401Certification?

14 unreasonablefor thePortto expecta one-or two-week 14 A. I don'tknow. It dependson the natureof

15 turnaroundwheneverit submitteda revisedplan? 15 thechanges.

16 A. Yes. 16 Q. Doesthe401 Certificationrequirethe Port

17 Q. In fact,isn'tthatwhathappenedwhenthe 17 to submitsupplementsor revisionsto the low flow

18 Portsubmitteda revisedplanon July23, 2001with 18 plan?

19 respectto lowflow? 19 A. Yes,I believeso. AR 001863
20 A. I don'tthinkso. That'snot -- that'snot 20 Q. And are thoserevisionsor supplements

21 how I recallthesubmittal. 21 significantin yourmind?

22 Q. On July23, 2001,didn'tthePortsubmita 22 A. I can'trecalltheexactnatureof the

23 revisedlow flowanalysis? 23 condition,so I can'tspeakto thatrightnow.

24 A. I don't-- I can'tspeakto the exactdate 24 Q. Let me go back.

25 or -- of that. 25 Whatdo you recallwas saidby either
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I Mr. Fitzsirmnonsor Mr. Hellwigwithrespectto theMay I Q. He neverexpressedto you thatEcologyneeded

2 2000meetingwiththe Portof Seattle? 2 to finda way to cometo reasonableassuranceon this

3 A. I don'trecall-- I don'trememberanything 3 project?

4 elseotherthanwhatI said. That'sit. 4 A. No.

5 Q. You subsequentlyhad anotherconversation 5 Q. Did he everexpressto you thatthe

6 withMr. Fitzsi_nonswhenyou toldMr. Fitzsi_onsthat 6 governor'sofficewanteda 401 Certificationon the

7 you couldn'tcometo reasonableassurancefor issuinga 7 thirdrunwayproject?

8 401Certificationin 2000,correct? 8 A. No.

9 A. Yes. 9 Q. He nevertoldyou thatthegovernor'soffice

I0 Q. Whatdid Mr. Fitzsimmonssaywhenyou wentto I0 was lookingto Ecologyto certifythe project?

ii tellhim that? ii A. No.

12 A. He was interestedin whatthebasisfor 12 Q. DidMr. Fitzsimmonsevertellyou thatany

13 denialwouldbe, whatwas my basisfordenial. 13 questionswithrespectto theStormwaterManagement

14 Q. Whatdid you say? Whatdidyou tellhim? 14 Planneededto be resolved?

15 A. Inadequaciesin the StormwaterManagement 15 A. No.

16 Plan. 16 Q. Did Mr. Fitzsin_nonsdiscusswithyou after

17 Q. And whatdid he sayin response? 17 his conversationwithMr. Fitzpatrickwaysin which

18 A. He said,l'dliketo learnmoreaboutthat. 18 Ecologycouldcometo a findingof reasonableassurance

19 Q. So whatdid youdo? 19 withrespectto the StormwaterManagementPlan?

20 A. I put him in contactwithKevinFitzpatrick. 20 A. No.

21 O. So therewerediscussionsbetween 12_. ,haudld i._._iL_=i........i,=,=g_==__

22 Mr. FitzsimmonsandMr. Fitzpatrickthatyou'reaware i22 _Fitzpatrick_/

23 of relatingto the StormwaterManagementPlan? i23 A. ThatKevi._y Kevindid

24 A. Yes. 124 n_ h_vereason_urance t_at the s ater
25 Q. DidMr. Fitzsir_onsexpressanyconcernto i25 _,,_-- _.._L-- -t....r_ _,
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1 you aboutyourinabilityto cometo a conclusionof 1

2 reasonableassurance. 2 Q. Did you andMr. Fitzsi_onsdiscuss

3 A. No. And oncehe talkedto KevinFitzpatrick 3 itzpatrick'sproblemswerewiththe

4 he understoodvery-- in a fairlydetailedway,because 4 Mana Plan?

5 we did -- I'm rememberingat a subsequentconversation 5 A. _tin anygreatdetail.

6 he feltveryassuredthatwe weremakingtheright 6 Q. in general?
7 decision. 7 A. I remember.

8 Q. Did he,on thisinitialconversationwhere 8 Q. Was anyotherba uponwhichyou told

9 you toldhimyou weren'tgoingto be ableto signthe 9 Mr. reachreasonable

i0 401Certification,expresssurprise? i0 assurancein Sept,

ii A. No, he expressedinterestin the basisformy ii A. No.

12 decision. 12 Q. So the only toldMr. Fitzsin_ons

13 Q. Did he questionwhy you weren'tableto come 13 you couldn'tsign :ificationin September2000

14 to a conclusionof reasonableassurance? 14 was problems ManagementPlan?

15 A. Onlyin whatI saidbefore,he was interested 15 A. Yes.

16 in why. 16 Q. So ir Fitzsir_nons's in September

17 Q. Did he pushyou in any way to changeyour 17 2000,as f_ you knew,thatwas onlyreasonhe

18 mind? 18 thought Ecologywasn'tcoming asonable

19 A. No. 19 assur

20 Q. Has Mr. Fitzsi_onseversaidto you thatyou 20 BARNETT: Callsfor

21 had to finda way to issuethe 401 Certification? I can'tspeculatethat.

22 A. No. Nobodyin my chainof commandhasever !. (BYMR. STOCK) Well,I'mnot asking

23 toldme whatmy decisionshouldbe on thisproject. _culate.Do you knowof any otherreasonwhy

24 Q. Well,thatwasn'tmy question. Fitzsi,mons have Ecologycouldn't

25 A. No, he didnot. other
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1 1 _T_N SESSION

2

3 may 3 1:05P.M.

4 have recallisI 4 --oOo--

5 specificallyfocused withhimwhenI 5

6 discusseditwit from 6 CONTINUI/_GEXAMI_TION

7 othersi: 7 BYMR.STOCK:

8 8 O. Mr.White,you'vebeenhandedwhatwas

9 9 previouslymarkedasExhibit86. Doyourecognizethis

I0 document?

Ii Q. WereyouatthemeetingwiththePortof Ii A. Yes.Thisisa documentpreparedbyAndy

12 SeattleinSeptember2000inwhichyouadvisedthePort 12 McMillanworkingwithstaffinourprogramandother

13 ofSeattlethatEcologywasgoingtodenythe 13 programsonlessonslearnedfrombigprojects,

14 application? 14 recomendationsfromourprogram.

15 A. No,Iwasnot. 15 Q. OnthefirstpageofExhibit86,doesit

16 Q. Didyouhaveanydiscussionswithanyone 16 indicatethatyourprogramatheadquartersreceiveda

17 aboutthatmeetingafterthemeeting? 17 copyofthis?

18 A. Yes. 18 A. Yes,I thinkso. Yes.

19 Q. Who? 19 O. Whichoneisthat?

20 A. RayHellwig. 20 A. ThiswouldbeontheTolineunderAndy

21 O. HowaboutTomFitzsi_ons? 21 McMillan.

22 A. Ican'treme_erifItalkedtoTom 22 Q. Right.

23 Fitzsi_onsaboutthemeetingornot. 23 A. TheECYDLHQSEA.

24 Q. Whatdidyoulearnaboutthemeeting? 24 Q. Andthat'syou?

25 A. Thatitwentverywellfromourperspective, 25 A. Thatwouldbetheheadquartersstaff,

78 80

1 thatthePortheardourconcernsandco_ittedto 1 includingme,intheShorelandsandEnvironmental

2 meetingthestandardsandissuesthatwehave--wehad 2 AssistanceProgram.

3 broughttothem.Andthattherewasanunderstanding 3 O. Didyoudiscussthisprojectwith

4 thatbeforewecouldmakea determinationofreasonable 4 Mr.McMillanashewasworkingonit?

5 assurancethattheenvironmentalobjectivesandthe 5 A. Yes.

6 standardsthatwehadlaidoutforthemhadtobemet. 6 Q. Andyouhadinputintothisdocument?

7 MR.STOCK:Offtherecord. 7 A. Yes.

8 (Discussionheldofftherecord.) 8 Q. Whatwasthepurposeofthedocument?

9 (Depositionrecessedat12:15P.M.,tobe 9 A. Togarnerlessonslearnedfromhowwehandle

i0 reconvenedati:00P.M.) I0 bigprojectsaswereviewthemattheDepartmentof

II ii EcologL Andinparticular,inourprogram.

12 12 Q. Andasexplainedonthefirstpageofthe

13 13 memoattachedtohise-mail,thosecomplexprojects

14 14 includedtheBattleMountainGoldproject,theSeaTac

15 15 ThirdRunwayandthe304thStreetLandfill;isthat

16 16 right?

17 17 A. Yes.

18 18 Q. AswellasArrowleaf? AR 001865

19 19 A. Yes.

20 20 Q. Whatwasthe_rowleafproject?

21 21 A. TheArrowleafprojectwasaproposalfora

22 22 destinationresort,golfcourse,skifacilityinthe

23 23 upperSethowValley.

24 24 Q. Referringyoutothefirstpageofthememo

25 25 underItem2,itstatesthat,"Managersshouldnot

Carla R. Wallet, CCR, RPR, CRR * Yamaguchi, Obien & Mangio

(206) 622-6875 * cwallat@yomreporting.com



"_ORDON WHITE; January 16, "402

81 83

1 rewardprojectapplicants'attests to get 'early 1 peoplearen'tclearaboutwhathappened.

2 assurances'or do an 'end-around'projectstaff." 2 Q. So is thismemothat'sExhibit86basedupon

3 Whatis thatin referenceto? 3 staffexperiences,managementexperiencesor both?

4 A. Whatis it in referenceto? I thinkit says 4 A. I wouldsayboth. Certainlyas we debrief

5 it righthere. It'sin referenceto theperception 5 fromsaythe CrownJewelC-oldMineproject,earlier

6 thatprojectapplicantswilltry to get Ecology 6 facetsof the SeaTacthirdrunway,I was not involved

7 managersto assurethemthata projectis,quote, 7 in the 304thStreetLandfilland inArrowleaf.As we

8 permitable,et cetera. 8 debriefedindividuallywe recognized,Look,let's

9 Q. Thatwasbasedon morethanjusta 9 reviewhow the processwent,becausewe heardconcerns

i0 perception,was it not? 10 fromour staff. Sometimesit seemedlikeI was out of

Ii A. I don'tknow. ii the loopand I wasn'tsurewhereI stood.

12 Q. Well,Ecologyhad experiencedproject 12 And,Okay,let'saddressthat. So Andy-- we

13 proponentson bigprojectstryingto do an end-around 13 askedAndyMcMillanour leadwetlandpersonand

14 projectstaff,and that'swhy one of the 14 programmerin our agencyto headthisup, and we had

15 recon_nendationsspecifiedhereis to --not to reward 15 discussionswithmanagersand staffto scopeout what

16 thatbehavior;is thatright? 16 the rangeof issuesare. ThenAndyfollowedup witha

17 A. Yeah. I thinktherewas a perceptionon 17 two to two-and-a-half-daymeetingwithstaffto go

18 staff'spartthatwhenagencymanagerswouldmeetwith 18 throughwhatseemedto be logicalthingsto improveour

19 projectproponentsof thesebig complexprojectsthat 19 processes.

20 theymighthavemadeco_itmentson facetsof the 20 Q. Did any staffexpressto you theconcernthat

21 project.And thatwas certainlynot my experience,so 21 the Portwas doingan end-aroundprojectstaffon the

22 I can'tjustspeakto the -- I canonlyspeakto the 22 thirdrunwayproject?

23 perceptionbecauseI seeit here,and I spoketo staff 23 A. Not thatI can recall. No, nobodycameto me

24 aboutit. 24 and saidtheyweredoingend-around.

25 And I thinkit'sa reasonableconcernto have 25 Q. WhataboutTom Luster?
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1 in termsof projectapplicantscertainlyask for 1 A. No, he nevertoldme that.

2 commitmentsandmanagersoftentimestry to address

3 concernsaroundtimelinessof permitreview,thatsort Portof Seattlerepresentatives,any

4 of thing. CertainlyI havedonethaton projects :lerepresentative?

5 myselfwhereapplicantssay,Well,you know,we're 5 Meaningjustme and a Portre ive? I

6 anxiousfora decisionand so can youmakea commitment 6 thephonetwoor threeti a person

7 to us? 7 named .e-- can'tremember name. He was

8 I don'tmakethosecommitments.I workwith 8 broughtin :hePortto sortof headup the

9 staffand throughthis-- lessonslearnedfromthese 9 Port'snew afterthe 199 -- the

i0 big projects,we wereableto talkabouthow bestto i0 August1998 :alkedto him on the phone

ii answerquestionsthatwe get fromprojectproponents Ii a coupletimesabou_ issuesaroundwhatthe

12 aroundtimelinessof permitdecisions,whatstandards 12 timelinemight thosesortsof things.

13 arewe usingto decideyes or no on a permit,thatsort 13 Talkedto him on and I met withhim at

14 of thing. And the importanceof practicing360 14 the Department one on one.

15 communicationaround,Okay,I'vehad a meetingwith 15 Q. Is he withthe

16 projectproponentX, andmakingsurethatI communicate 16 A. I he'sstill Port,but he

17 withstaffthatareworkingon theproject,Okay, 17 awayfrombeinginvol in the project,

18 here'swhatthey'reaskingme. 18 it likewithinsixmonths.

19 And I did in factsay,Committo our next 19 Q. thanthatindividual,have had

20 meetingto do thisand I wantyou and you andyou conversationswithany otherPort

21 there. So it'snot surprisingthatwhentheyhearback _sentativeregardingthe thirdrunway t?

22 froma staffpersonwho'sworkingforthe project A. Oh, not thatI can recall. Therewas

23 proponent,Oh, guesswhat,you'regoingto haveto do ith -- nothingin the lastyearI wouldsay. In

24 thisin makingsurewe'reclear, priorto my Augustdecision-- oh, who was it that

25 Becauseoftentimeswhenyou havemeetings, I think
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I I • ,.4. 1

%_Q. Elizabethheavitt? _ Ls'nota teamplayer'or as a potentially'hos_il2

3 _&_No. The personElizabethreplace/ ness."

4 Q._bara Hinkle? _ Whatis thatin referenceto?

5 A. Bar_Hinkle she_ a.coupletim!s. = din,I don'tknow. I don'tknow
6 Q. Othert_Barba_an bythe 6 moreof icalcollectionof ts or if it

__onversations--___= 7 refersto pacificinstance.

i _ elseat_t of Seattle? 8 Q. Well, doesn'tsound to me.
ical

9 __ 9 It says,"In st, staffdis _ementshave

i0 __Q__%_onversationwlth=_ ......,_ I0 resultedin them 'notteamplayers'."

ii Elizabet_eavitt? _ ..... ii A. Nothingcomes guess,wouldbe what

12 A_onsl hadWl_Elizabeth 12 I wouldsay.

13 _eo l_hen !r.a 13 Q. WhataboutTom the SeaTacthird

14 _ la_e'98,may_y !4 runwayapplication, by anyoneas note

5 i5 teamplayer?......... 16 A. No. I'w heardthat ionedat all.

17 Q. Takea lookat the firstpageof thisLessons 17 Q. Did anydiscussions Ray Hellwig

18 Learnedmemo,Exhibit86. At the bottomof thepageit 18 aboutTom s reviewof thethird

19 states,"Occasionallymanagersmakedecisionson large 19 applicati¢

20 projectsand smallones,too,thatprojectstaffdo not 20 A.

21 support." 21 Q. in thosediscussionsdid Mr.

22 What'sthatin referenceto? to you a concernaboutTom Luster's

23 A. I don'tknowif it'sreferencinga specific reviewof the thirdrunwayproject?

24 project,so nothingreallyleapsto mindin termsof A. Yes.

25 specifics. But I'mcertainthatthereare timeswhen

86 88

1 projectstaffaren'tgoingto agreewitha final

2 determinationby a managerthatthatcanhappen. And .nga goodjob of identifyingspecificissues

3 so let'sprojectout abouthow we handlethose to resolve,and oncethey'reresolvedTom
4 situations. 4 come to them. And so he was a littlef:

_h=_i_]_,_efinlL,_my manag_ 5 with termsof how to makesure

6 at thatissuehad beendee[ and then

7 A. I don't__ow if . 7 continueto forward.He wasn't how to

I therewas nd 8 resolvethat.9 Q. And how respond Hellwig?

i0 Q. Whenyou cameto yourdeterminationof I0 A. I said,Well, ;ould-- it went

ii reasonableassuranceforthe SeaTacprojectand signed ii somethinglikethis, )lainedto Ray that

12 theAugust2001certification,did anystaffexpress 12 Tom'sa verythoroughpal and it couldbe thenature

13 concernto you aboutyourdecision? 13 of his determinationt( thathe is coming

14 A. No. 14 backandchecking, in the roomwhenRay

15 Q. DuringthetimethatTom Lusterwas employed 15 isperceiving expressed that,Talkto

16 by the Departmentof Ecology,did he expressto you a 16 Tom aboutit, withhim try and go

17 concernthatEcologycouldnot cometo a reasonable 17 fromthere.j,

18 assuranceconclusionon the SeaTacapplication? 18 Q. Inf/t, wasn'tthatMr. ob,
to

19 A. No. He expressedto me -- he identified 19 lookat w/ the Portof Seattlesubmitt__ to make

20_._=_u l==uc=uhd_needed co-b%'--fazt!vcJin nr6_ t_ 20 comments_ .

-_-_ but he neverexpressed_..._ 21 A./gartly. Mostof his jobwas to workwN_hthe
21

22 __et, if that'swhat 22 expe/s on the team,theEcologyteam,to make_e

23 you meant. Iwash/, sur__, 23 th/they werereviewingthe specificsubmittalsf_

24 24 __eede? to then25 ............... . 25 '
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l_e;we_7 I don'tbelievehe does.

I _ttals, thattheyw_,'Zeing -- 3 Q. you basethat

4 __,_'_Ssewere reminded 4 A. I base .edgeof his backgrour.

5 b_se d0cumen_sthat 5 and thenature reviewer.We do

6 thoseissues--_hem_r thatthey 6 not ask reviewersto have _ertise

7 _e issuer in the new qualitystandardsthathaveto

8 _ok at thosea_W_[y needed 9 O. Whatis yourunderstandingof Mr. Luster's

9 to_ addressedl " ' _ I0 backgroundwithrespectto stormwaterissues?

ii A. My understanding,he is not relieduponfor12 hisopinionon stormwaterissues.

13 Q. Mr. Lusterwas Departmentof Ecology'ssenior 13 Q. That'snotmy question.My questionis, what

14 experton 401,was he not? 14 is yourknowledgeas to --
15 A. Yes. 15 A. Helpme understand.

16 Q. And in thatcapacityyou expectedMr. Luster 16 Q. My questionis,whatis yourknowledgewith

17 to callintoquestionany submittalthathe believed 17 respectto Mr. Luster'sstormwaterbackgroundand

18 therewereproblemswith? 18 expertise.

19 A. I expectedTom to makesurethatthe experts 19 A. You meanhow muchdo I knowabouthis

20 who weredoingthe reviewreviewedthosedocuments 20 trainingin stormwaterissuesand thatsortof thing?

21 aroundthekey questionsthatthe teamhad identified. 21 Qo Yes.

22 That'sa veryimportantrolefor the facilitatorto do. 22 A. I don'thaveknowledgeto that.
23 Q. And so you can't,basedupona lackof

24 questionsabouta 24 knowledge,passjudgmenton whetherMr. Lusteris an

25 expertwithrespectto stormwaterissues,canyou?

90 J2

i I A. No, I can't.

2 If the technicalgrouphad questions 2 Q. Mr. Lusteris an expertwithrespectto

3 and theyweren'tresolved,one of the Tom 3 wetlands,is he not?

4 ay is to bringthemup and making they 4 A. I haveno -- I can'tspeakto that. I have

5 werere 5 no knowledgeon his expertise.Again,he'snot the

6 ;TOCK:Why don'tyou rei my 6 personI wouldrelyon in termsof thisparticular

7 question, ise. 7 wetlandissuebecausewe haveparticularexpertsthat

8 erreadbackas ) 8 401 reviewersrelyupon.

9 A. Well I nk I want surethatwe 9 Q. Did you relyuponMr. Lusterin comingto the

I0 distinguish expertiseis and his i0 conclusionin September2000thatyou couldn'thave

Ii expertiseis in ,gdiscussions.And I didn't ii reasonableassurancethatthe Port'sprojectwouldnot

12 wantto givea ion thathe has expertisein 12 violatewaterqualitystandards?

13 say stormwater :hatwe relyon the 13 A. No, I didnot.

14 stormwater the opinionon that. 14 Q. So yourtestimonyis thatnothingMr. Luster

15 Q. (BYMR. questioning 15 toldyou influencedyourdecisionin September2000

16 Mr. Luster's withres to stormwater 16 withrespectto the lackof reasonableassurance?

17 management areyou? 17 A. No.

18 A. He _sn'thaveexpertisein 18 Q. And you reliedexclusivelyon the technical

19 issues. 19 stafffor yourconclusionin September2000thatthere

20 Q. do you knowthat? 20 was a lackof reasonableassurance?

21 Well,let me -- letme be more 21 A. Yes.

22 We relyon theexperts-- the stormwater ' '

23 artsin the waterqualityprogramto makethe _f

24 stormwaterissues,forone. 24 reasonableassur

2 Q. Are you saying 25 "'--_.............j.........
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I -_.==h=rZT+_-=_+_° _e_timonvof thewlene=o ,,I Q. Her administrativeexpertise?

2 ,. 2 A. Xeah,and her technicalwritingskilland the

3 (BYMR. STOCK) Did I miseharacterize 3 processskillsand alsothatshe was thereas issues

4 y,Mr. White? 4 werebeingdealtwiththroughthe facilitatorprocess

5 A. 5 and justmakingsurethat,okay,an issuecameup on

6 Q. How I mischaracterizeit? 6 the StormwaterManagementPlan,Kevinwouldbe giving

7 A. Well, 'show I heardit, whatI was 7 me hisreasonableassurancereviewand I wouldjust

8 hearingyou say hat I Ms. Kenny's 8 ask,Ann,Now,thisis everything?And yes,thisis

9 expertisein these and I didnot. 9 the listof the thingsthatwe dealtwith.

i0 Q. You reliedupc :ntsof Ms. Kennyin i0 So itwas really-- it was moreof making

Ii August2001,did you cometo the conclusionof ii surethatthe listof issueswerebeingaddressed.

12 reasonableassurance _?---/

13 A. I thinkI ified in the day thatI 1

14 reliedon Ann in termsof qu ionsI had in 14 _ issues,/, was Tom's

15 termsof the rrnof thedocument had beforeme l_tionedt_ regional

16 in terms ihecertification. 16 f_les, hwe as retained

17 Q. you relyuponany statements 17 _ issuesandw0rk,

18 Ms. to cometo the conclusionof l_r_ce, legislation

19 luranceinAugust2001? 19 _ helptrain_port and

20 _o theregionalpeople.._

21 Q. NothingAnn Kennysaidto you influencedyour 21_th_ while.t_ispro]act,s

22 decisiononeway or the otherwhetherto cometoe 2_ent_ha __-when

23 conclusionof reasonableassuranceinAugust2001;is !__storll_, m[__
24 thatcorrect? !4

25 MS. BARNETT:Askedandanswered. 25 er the

94 96

1 A. I reliedon Ann KennywhenI askedquestions 1

2 aboutthe formandprocessesthatwereidentifiedin 2 And as I recall,the regionwanted

3 thedocument,theWaterQualityCertification.And so 3 on it. His sectionmanager, Ehlers,

4 in thatrespect,yes,I reliedon her opinion.In 4 was that,Whenare we going _tTom back

5 termsof substantiveissuesthatwerebeingcalledout 5 to work otherwork?

6 and addressedin the waterqualitycart,I reliedon 6 We ourprogramquart reviewsof the

7 the expertsthatI listedbefore. 7 key we needto everyquarter.As

8 Q. (BYMR. STOCK) So whateveropinionMs. Kenny 8 we progress we lay out a work

9 may or may not havehad withrespectto technical 9 planeveryyear s thekey elements,key

I0 issuesin no way influencedtheDepartmentof Ecology's i0 tasks,key activities, projectsthatneedto get

ii decisionto cometo a findingof reasonableassurance ii done. And one of the thatkeptcomingup is

12 in August2001;is thatcorrect? 12 thatissuesinpolic _sand workwithinthe

13 A. Not on thetechnicalmeritsof thecase,no. 13 401 roomwere Tom was the only--

14 I reliedon Ann to, youknow,doubleverificationwhat 14 who was the wouldwork on thoseissues,

15 Kevinis layingout hereis what-- theseare the 15 wasn't of this

16 issues,so shewouldverifybecauseshe has an 16 And I on several ust noting

17 importantrolein termsof makingsurethe issuesgot 17 thatto supervisor,Paula,thatwe to get

18 addressed.But again,it'sreallyreferencingback 18 theseprc :tsdoneandpleaseinitiate

19 aroundwhatthe leadexpertssay,andAnn is clarifying 19 convers_.onwithher counterpartin the rag

20 did theyaddressthisor not,yes,and thenhow did we 20 Jeanni iur_nerhays,is therelikelihoodthat

21 do it,how didwe get there. 21 tran ion thisprojectlikewe haveothersto

22 Q. Soyou arerelyinguponher technical _22 ? Doesitmakesense? Can we preserve

23 expertise? 123 :inuity?Et cetera,et cetera.

24 A. I'mnot sayingit'stechnicalexpertise. 24 Q Did you havediscussionswithMr. Fitzsimmons

25 It'sreallyaround-- 25
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1 ,..c--J_ ',11_'._I I U_I_UIH_IIE_ _ _ _u_lrl" ; ._ _

2 _. Yes.

3 Did you havediscussionswithMr.

4 with to Mr. Lusternotbeingableto 4 (DepositionExhibitNo. 124 wasmarkedfor

5 policy becausehe was workingon the 's401 5 identification.)

6 ap[ 6 Q. (BYMR. STOCK) You'vebeenhandedwhat's

7 A. No. onlydiscussionI Tom 7 beenmarkedExhibit124. Do you recognizeExhibit124?

8 Fitzsin_nons his was to tell thatPaula 8 A. (Witnessreviewingdocument.)

9 Ehlershad madea isionto t: .tionhim and shift 9 Yes.

i0 his workdutieson on his policy I0 Q. And what'sit regarding?

Ii responsibilities, ii A. It is a memorequestedby Tom forthe

12 Q. Whosedecision to takeTom Lusteroff 12 governorthatTom wouldbe sendingto thegovernor

13 the Port's401 applic_ 13 providinga statusupdateon the decisionmakingprocess

14 A. PaulaEhlers ideato ft Tom's 14 for the thirdrunwayproject.

15 responsibilities. 15 Q. That'sTom Fitzsimmons?

16 Q. She 16 A. Yes,Tom Fitzsi_ons,excuseme.

17 A. Yes. s Tom's--she is of 17 Q. And did you reviewthisbefore

18 that so it wouldbe her She 18 Mr. Fitzsimmonssentit to thegovernor?

19 certainl' Lltedwithpeople. 19 A. I believeI did.

20 Q. she consultedwithyou? 20 Q. Did you haveany suggestionsor input?

21 A. as, shedid. 21 A. I don'tremember.

22 And did she tellyouaboutconversations 22 Q. Did you offerany changesor suggestthat

23 may havehadwiththePortof Seattleregarding 23 changesbe madein thememo?

24 reviewof its application? 24 A. I don'trecallthatI did.
25 25 Q. Referto theverylastlineof the firstpage

98 ._0

1 of Exhibit124. Mr. Fitzsimmonswritesto Governor

2 aboutconversationsshehad withPort 2 Locke,the lastcoupleof wordson thatpage,"Ourgoal

3 atives? 3 is a defensibledecisionwhereinwe are reasonably

4 A. in, let'ssee,in theearly in 4 assuredwaterqualitywillbe protected."

5 1998, or to the 1998decision proposal, 5 You understoodMr. Fitzsimmonswas making

6 and then threeor four where 6 thatrepresentationto thegovernoron July18,

7 she'dhad some !ractionwith know,priorto 7 correct?

8 August1998 interacti I think,with 8 A. Uh-huh.

9 Ms. Hinkleand then had interaction 9 Q. You needto answeryes or no.

i0 withElizabethLeavitt aroundjustsayinghow i0 A. Yes.

ii theprojectis goingto fromEcology's ii Q. And so on July18,2001,was it your

12 perspective. 12 understandingthatthatwas Ecology'sgoal?

13 Q. Inconversati had with 13 A. Yes.

14 Ms. Ehlers,did you had heard 14 Q. So by July18, 2001,rejectionof the Port's

15 complaintsabout Luster's on the401 15 applicationwasn'tan optionin yourmind?

16 application? 16 A. No. Basedon whatwe thoughtwe weregoing

17 A. No. 17 to be getting,we wereforecastingwherewe thoughtwe

18 Q. Did everhearany complaints 18 wouldbe.

19 Mr. Lust_ s on the401 19 Q. Whereyou thoughtyou wouldbe. Wheredid

20 A. as I describedearlier,Ray 20 you thinkyou wouldbe? Whatdo you mean?

21 s concernsaboutTom. 21 A. Thatwe wouldbe ableto makea decisionthe'

22 DidMr. Hellwig'sconcernsriseto the 22 we wouldbe reasonablyassuredthatwaterquality

23 complaintin yourmind? 23 standardsare basedon -- I thinkit'sidentifiedin

24 A. No. 24 earlierparagraphs-- othersub_ttalsthatwe

25 anticipategetting.
AR 001870
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1 Q. Andyet theDepartmentof Ecologyhadn't 1 "

2 receivedthePort'sJuly23, 2001summeroffset How didEcologycometo theconclusionthat

3 analysisfor lowflow? itwas goingto issuea runwaydecisionduring

4 A. Yes. August6?

5 Q. And eventhoughEcologyhadn'treceivedthat We laidouta reasonableschedule of

6 document,itbelievedby July18 thatithad reasonable 6 le to anticipatewhatthe look

7 assurance? 7 like longit wouldtakeus to those

8 A. No. We wereprojectingout thatif the 8 submittals thenhow longit us to have

9 submittalswerewhatwewereexpecting,thenwe would 9 themeanswe .dneedto have me to a decision.

i0 havereasonableassurance. !0 Q. Youhad Issionswit Fitzsi_ons

ii Q. And thatwas Ecology? ii beforethisas to you thoughtyou would

12 A. WhenI reviewedit, I didnot takeitas we 12 havewithrespectto decision?

13 weresayingwe'redoneandwe havereasonableassurance 13 A. Yes,I think I did.

14 now,July18th,thatwe wereprojectingout thatwe may 14 Q. And in that with

15 havereasonableassurancebasedon theadequaciesof 15 Mr.Fitzsimmons, Drtheearliest

16 thesesubmittals. 16 possibledate .Hellwig?

17 Q. Butyouagreethatas of July18,2001,that 17 A. No,not I recall.

18 wasEcology'sgoal,that'swhatMr.Fitzsimmonsis 18 Q. What recallaboutthat !rsation?

19 representingto thegovernor? 19 A. He to knowwhatwas going a

20 A. Yes. 20 logical formakinga decisionso

21 relate to thegovernorin termsof when thought

22 to cometo a defens 22 we'd ableto makea decision.

23 whereinEcologywas re waterquality Isthisthe conversationwhere

24 willbe pro Fitzsimmonswas askingyoubecausethe
2!

102 104

withthe Portof Seattlein September2000whenEc i _2 _. i thinkth_

3 advisedthe Portthatit wasgoingto rejectt] 3 t__erms ofwhere we

4 >lication? 4 _ro_t t_n't
5 I don'tknow. 5 thinkor

6 _ell,on July18,2001,you a! withthat _ r:=_.............=.......................

7 goal. didyou cometo the isionthatthat 7 Q. Well,ultimatelyyou issuedthe 401

8 was goal? 8 Certificationon AugustI0,correct?

9 A. I knowwhenI thatconclusion. 9 A. Yes.

i0 Q. Was it goalall to cometo a i0 Q. Andthat401 Certificationimposesuponthe

ii defensible,ale decisionwherein ii Portan obligationto presentadditionalinformationto

12 Ecologywouldhave assurancethatwater 12 theDepartmentof Ecology,correct?

13 qualitystandards 13 A. Yes.

14 A. It'sour projectthatwe don't 14 Q. It reguiresthePortto submitrevisionsto

15 makea decisioni[ riveunlessit'slegally 15 theNaturalResourcesMitigationPlan,correct?

16 defensibleand our So it wouldbe one 16 A. I believeso.

17 of manygoals 'soneway of ibingour 17 Q. And there'sotherinformationthatEcologyis

18 environmenta ectivesto an appli 18 requiringthe Portto submitin that401 Certification.

19 MR Off the record. 19 Andmy questionis,why didn'tEcologywaitto issue

20 off therecord.) 20 the 401Certificationuntilafteritreceivedthis

21 taken.) 21 additionalinformationthatit'srequiringthe Portto

22 (BYMR. STOCK)Let'slookbackat 22 submitin the 401Certification?

23 124,whichis in frontof you,andon the 23 A. We feltwe had enoughinformationto makea

24 :ondpage,the firstfullparagraph,it states,"We 24 determination,andwe did.

25 Q. So Ecologydidn'tneedtheinformationthat
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i it was requestingor requiringthe Portto submitin I assuranceon AugustI0,2001;is thatright?

2 the 401 Certificationto havereasonableassuranceon 2 A. I relieduponthe reasonableassurance

3 August10th? 3 recommendationsthatI receivedfromour expertsas

4 MS. BARNETT: Objection,askedand answered. 4 describedearlierinmy testimony.

5 A. I thinkI standby my answerabouthowwe 5 Q. Correct.And as you cameto that

6 cameto thedecision. 6 determinationof reasonableassurancein yourmind,you

7 Q. (BYMR. STOCK) Ecologydidn'tneedthe 7 weren'trelyinguponany informationthatthe Portwas

8 informationthatit is requiringthe Portto submit 8 goingto submitafterAugusti0, 2001,wereyou?

9 underthe401 Certificationin orderto havereasonable 9 A. Again,I thinkthat'sin the natureof

I0 assuranceon AugustI0; is thatcorrect? I0 speculatingof whatwas in the mindsof thepeoplewho

ii MS. BA/INETT:Askedand answered, ii wererecommendingto me, theexperts.

12 A. I answeredthe question. 12 Q. No, Mr. White,I'maskingyou whatwas in

13 Q. (BYMR. STOCK) Answerthe questionI have !3 yourmindon AugustI0, 2001. Whenyou cameto the

14 asked,Mr. White. 14 conclusionthattherewas reasonableassurancethat

15 A. Well,you'rephrasingit differently. 15 statewaterqualitystandardswerenotgoingto be

16 WhatI saidwas thatwe had enough 16 violatedby thisprojecton Augusti0, 2001,you

17 informationonAugust10thto makethe determinationof 17 weren'trelyinguponinformationthatthe Portwas

18 reasonableassurance.Thereare conditionsin the 18 goingto submitin the future,wereyou?

19 permitfor additionalinformationand a varietyof 19 A. Yes. Yes.

20 otherconditionsto be met,thathaveto be met to 20 Q. Yes what?

21 carryout thepermit. 21 A. I wasnot relyingon informationtheywould

22 Q. And so Ecologydidn'tneedto seethe 22 submitin the future.

23 informationthatit wasrequiringthe Portto submitas

24 a partof the401 Certificationin orderto have 24 requiring

25 reasonableassuranceon August10th;is thatright?

106 .08

1 A. I wouldsayit differently,thatwe needto

2 makesurethatinformationisprovided,but it wasn't A. Yes,I believewe had a conversationabout

3 fundamentalto our determinationofAugust10th.

4 Q. Well,you didn'tknowwhatthatinformation 4 whatwas said?

5 was goingto say becauseit hadn'tbeensubmittedyet 5 A. m't remember.

6 on August10th;that'sa fairstatement,isn'tit? 6 Q. You 'trememberanythingMr

7 A. We knewwhy we neededit andwhatits 7 saidwith :tto what Portwas

8 purposeswere,justlikeall theconditions. 8 goingto iterAugusti0, thathe may have

9 Q. Sure. But you didn'tknowwhatthe 9 beenrelying cometo a :fusionof reasonable

10 informationwas goingto say,did you? i0 assurancewith managementissues?

ii A. Not specifically. II A. I don't

12 Q. Ingeneral,you didn'tknowwhatit was going 12 Q. How aboutErik did you haveany

13 to say? 13 discussionwithMr. Sto withrespectto any

14 A. I can'tspeakto that. Thesewereconditions 14 additional Certificationrequired
15 developedby our expertsin termsof follow-uppieces 15 the Portto submit :o theNatural

16 of informationthatare neededto carryout our 16 ResourcesMitigat Plan?

17 requirementsfor theproject. 17 A. Yes,and 'tremember

18 Q. You agreethatany beliefon thepartof your 18 Q. You with Stockdale

19 technicalexpertswithrespectto whatthatinformation 19 aboutthat you don'tremember :hose

20 wasgoingto say in the futurewaspureassumption? 20 converser' were?

21 A. I'dhaveto ask them. I'dbe speculating 21 A. I don'trememberthe )fit •

22 sayingyesor no to that. 22 what se futurereportsand changeswere.

23 Q. You weren'trelyinguponthe informationthat Didyou haveconversationswithChine _ng
24 the Portwas requiredto submitunderthe 401 whatadditionalinformationthe Portwas ired

25 Certificationin the futurewhenyou cameto reasonable
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1

2 A. No. 2 but I -- I'mnot remembering.

3 So thatdidn'tenterintoyourreason 3 Q. thoseproposededitsor changesof

4 assu conclusion? 4 in

5 S. BARNETT:Objection, the 5 A. The, be, you know,similarto

6 witness' :estimony. 6 earliermemo I madechangesin red

7 A. I 'thavea conversati aboutwhatyou 7 strikeout.We thatcapabilityin word

8 said. 8 processor.If I changes,I woul _de it in

9 Q. (BYMR 9CK) Righ So it'sa fair 9 thatformand then themback forher

i0 assumptionthat t havea conversationwith i0 review.

ii Mr. Wangabout Certificationrequiredin ii Q. Do you havea sitting

12 termsof thePort's tingadditionalinformation 12 heretodaythatyou made electronicallyand

13 on flowcontaminanl 'ta partof your 13 sentitbackto Ann

14 reasonableassuri I;that'sa fair 14 A. Yes.

15 statement,isn .7 15 Q. Sittinghere do callwhatany of

16 A. Well you're itout in a 16 thosechangeswere'

17 different thanI see it, and s, it'spartof 17 A. No.

18 hisreasc assurance me, and I 18 Q. And was to thisAugust5 draft the 401
19 based _cisionon his reasonableassu: :e 19 Certifica'

20 tion. 20 A. sureof that,eitherthis it

21 So if Mr. Wangcameto you and said 21 could therewas anotherone.

22 re mableassurancewithrespectto the 22 Q or later?

23 in the401 Certification,areyou telling I don'tremember.

24 thatwas sufficientforyou to havereasonable Did

ii0

I •

' _IN.T,,..• _=y±ngnnanat a±±. O. Didyou discussa draftof the 401

3 Q. Did you reviewthe fillacceptancecriteria cationwithMr. Fitzsimmons?

4 in the401 Certification,youpersonally? 4 A.

5 A. No. 5 Q. did thatconversation

6 Q. so you reliedexclusivelyon Mr. Wanginthat 6 A. I remember.

7 regard? 7 Q. What said?

8 A. Yes. 8 A. We talke the thatwe were

9 addingto the reasonable

i0 identification.) i0 assurance,and expla Mr. Fitzsimmonsabout

ii Q. You'vebeenhanded ii why theywereneededs¢ ouldunderstandthem.

12 Exhibit125. recognizethis of the 12 Q. Was thisthe that'sreferredto by

13 401 Certification 13 Ann Kennyin her seco lastparagraph?
14 A. Yes. 14 A. I believes(

15 Q. Did you review whenitwas sentto 15 Q. You were of that

16 you? 16 A. Yes.

17 A. Yes. 17 Q. What in thatmeeting h respectto
18 Q. Didyou p: any changesto draft? 18 theconditi<

19 A. I think 19 A. We the conditions,we to

20 Q. thoseproposedchanges? 20 Tom why wereneeded,whatrolethey in our

21 A. 'trememberspecificones. I 21 overal on it. Tomaskedclarifying _tions

22 that it and I havea strong 22 conditions.

23 t maderecommendationsforchanges. Largely 23 Wasn'ttherealsoa discussionat that

24 in nature. 24 _onthat

25 Q. 25 of Ecologywas requiringthe Portto
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2 A. Theremay havebeen,but I can'tremember Q. Did you go throughit itemby item?

3 Yes.

4 Q. therea discussionaboutthe 4 Q in thatcontextyou can't

5 Resources .gationPlanat thatmeeting2 5 discussl aboutadditionalinformation Ecology

6 A. Prob_ but I can'trecallsp_ 6 was re( the Portto submit?

7 Q. And wasn therea the need 7 A. No.

8 forthe Portof le to submit to the S Q. Was concern partof anyone

9 NaturalResources orderfor the 9 priorto you I0 certificationthat

i0 Departmentof Ecology _sonableassurance? I0 Ecologyneededthe informationthe Portwas

ii A. Theremay havebel I don'trecall. II requiredto submitin o reachreasonable

12 Q. Do you recall thatwas saidat that 12 assurance?

13 meetingwithrespect informationthat !3 A. Excuse the again?

14 Ecologywas requiri Port submit? 14 (Re backas

15 A. No. 15 A. Onl factthatwe haveit

16 Q. Was question thatmeeting 16 certific _.

17 betweenyou, Fitzsimmons,Ray Hal and -- was 17 Q. MR. STOCK) Do you recallany ;ion

18 Ann Xenny _ there? regardingthatissue,the needfor

19 A. Ye she was. ional informationin orderto havereasonable

20 Q. thereany questionraisedor non surance?

21 at meetingbetweenthe fourof you as to _ther

22 Eco shouldholdoff issuingthe401 22 (DepositionExhibitNo. 126was markedfor

23 I don'tthinkso. I don'trecall,though. 23 identification.)

24 Q. WasMr. Fitzsimmonspushingin thatmeeting 24 Q. (BYMR. STOCK) Handingyou what'sbeen
25 markedas Exhibit126,Mr. White,are theseyournot"

114 ._6

1 1 of meetingsthatyou had on July17, 2001,and then

2 A. No. 2 notesof yourmeetingthatyou hadwithrepresentatives

3 Was thereanydiscussionat thatmeeting 3 of ACC?

4 res to theadditionalinformationthatEcc was 4 A. Yes.

5 the Portto submitwithrespect low

6 flow ;econdpageof the exhibit,whatwas thismeet

7 A. I recall. _rdingon July17?

8 Q. Do callanythingabout meeting Thismeetingwas an updatefor to

9 otherthan conditionsof 401 Certification 9 _ithour Corpsexpert-- who were

i0 werediscussed the fourol I0 submittalsby the wheretheysaw

Ii A. No. Ii theI in termsof assurance

12 Q. How longdid last? 12 issuesthat withthe _ct,and tellingme

13 A. I don't 13 whattheywere

14 Q. Wheredid it _? 14 Q. And did you noteswhileyou were

15 A. I believeit n the Ecology 15 at themeeting?

16 headquarters in one meetingroomson 16 A. I believe

17 thethirdfloor. 17 Q. I see time he date,July17,

18 Q. Was elsepresent? 18 is i0 p.m. meetingtake :eat i0p.m.on

19 A. Tom was present, _llwigwas 19 July17?

20 present, Kennywas presentand I was sent. And 20 A. s a goodquestion.I'mtr :o

21 I don' anybodyelse. 21 whattimeof the day the meeting

22 therea draftof the 401 thatthemeetingbrokeat the close

23 t ? althoughI havesomerecollection

24 A. Yes. havestretchedintothe eveningand thenI

eachof
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i I historicexceedencesof waterqualitystandardsfrom

2 the airport?

3 Q. Underyourfirstsection,SMP/LowFlow 3 A. I was awareof concernsaboutthat.

4 Status,whichis the firstsectionthere,can you read 4 Q. Wereyou awarethattherehad beenhistoric

5 the thirdlineof yournotesintothe record? 5 exceedencesof waterqualitystandards?

6 A. You meanwherethe secondarrowstarts? 6 A. I say I'mawareof theirconcernsaboutthat,

7 Q. Yes. 7 but I can'tput my fingeron the specific-- I couldn't

8 A. "Reasonablyassuredthattheproposed 8 say,Here'swhereI haveobservedan exceedenceor see

9 measureswillwork. Highlevelassurancethatthe 9 a recordof that. I justknowthattherewereconcerns

i0 retrofitrequirementwillresultin a net benefit, i0 aboutthatexpressed.

Ii i.e.,improvedlevelof stormwatermanagementversus ii Q. Whenyou signedthe401 Certificationon

12 preprojectconditions.Probablybetterthan 12 AugustI0,2001,didyou knowthattherehadbeen

13 stormwater"-- SW, meaningstormwater,"comingoff 13 historicexceedencesof waterqualitystandardsas a

14 otherdevelopmentspermittedby surroundingcities." 14 resultof airportoperations?

15 Q. Whatdid youmeanwhenyou said"reasonably 15 A. No. I knewtherewereconcernsaboutit,

16 assured 16 though.

17 17 Q. Didyou makeanyassessmentof whether

18 thattheproposedmeasureswillwork"? 18 existingBSPsat the airportweresufficientto avoid

19 A. Thatprobablythecombinationof Kevin 19 exceedencesof waterqualitystandards?

20 FitzpatrickandKellyWhitinghad givenme that 20 A. I didnot makea determinationof that.

21 impression. 21 Q. Didyou relyuponthe effectivenessof

22 Q. Whatdid youmeanwhenyou said"theproposed 22 existingBMPsat the airportto cometo yourconclusion

23 measureswillwork"? 23 of reasonableassurance?

24 A. Thattheyhad toldme thattheywillwork. 24 A. ExistingBMPs,clarification?

25 Q. Whatdid you takethatto mean? 25 Q. Yes.

118 120

1 A. Thattheywillensurethatstormwaterrunoff 1 A. No.

2 willmeetwaterqualitystandards. ,_

3 Q. Did it meanto you thattherewas a high 3__h recordwhaty_written.

4 levelassurancethatthe retrofitrequirementwill 4 _,_Th_P arrow,clar/ion?

5 resultin a net benefit? 5 Q. . i++_
6 A. That'swhatit says,yes. I _i "__recent subm,_;,,,__/_sgood. _

7 Q. is thatwhatyou meantwhenyouwrotethat 7 R_itwill workwitha few

8 "theproposedmeasureswillwork"? 8 _o ensurefunctionsare

9 A. WhatI --whatI thinkI meantwhenI wrote 9 addressed." /

I0 it downis thatthat'swhatI heardin theroom,Kevin i0 o_d_W_nal conditions?_

ii expressingto me,Willthe facilitiesidentifiedin the ii A_hisl_recounting of

12 SMP workin orderto ensurethatstormwaterrunoff 12 _, ourwetlands_rt on the

13 meetswaterqualitystandards? 13 _gnterms of t_he submittal

14 Q. By thatyou tookhim tomeanthatit would 14 l__er eresome ad_al
15 resultin a netbenefit? 15

16 A. And -- I -- I see it in two levels;one is............. _ ju=__.........................

17 willthe runoffthattheprojectcreates,thatthe 17 Q. Didyou yourselfdo any independent

18 specificnew -- theproposedthirdrunwayprojectwill 18 assessmentof theNRMP?

19 meetwaterqualitystandards,and second,thatthe 19 A. No.

20 retrofititself,becauseit willaddressstormwater 20 Q. You reliedexclusivelyon whatErik

21 issuesthathavebeentherefora longtime,thatthe 2 ' . ' /. _ '.'_^_-L_75

22 retrofitis goingto improvethequalityof runoff, 2_lea_at water
i 9

23 thatthat'show you get to netbenefit. 23 qualitystandardswoul_'t_

24 Q. Whenyou madeyourreasonableassurance 24 A._. . .
25 determination,didyou knowthattherehad been ?5 "....

Carla R. Wallat, CCR, RPR, CRR * Yamaguchi, Obien & Mangio
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1 knewaboutit aheadof timeor not. I had heard,I

2 Augusti0, 2001401 Certification? 2 believe,fromAnn,althoughit couldbe fromRay

3 I thinkso. 3 Hellwig,thatthe Porthad questionsaboutthecert.

4 Q. don'trecallwhatthose 4 thattheyweren'tclearaboutsomeof the

5 A. No, recall. 5 certificationsand thattheywantedto havea meeting

6 Q. Were in they 6 aboutit.

7 technicalin 7 And thenI justdon'trememberthe sequence

8 A. I don't thanlikelythey 8 of eventsin termsof,you know,did I --whatreally

9 leanedtowardsthe styli_ sideversusthetechnical. 9 happenedat thatmeetingor, you know,wherein point

I0 Q. Did you make any changes i0 in timeAnn talkedtome aboutthe clarification

II withrespectto tsof the401 ii issues.

12 Certification? 12 Q. Whatdid Ms. Kennysay to you aboutthe

13 A. Not remember. 13 clarificationissues?

14 Q. Di, makeany changesin the 14 A. She describedto me -- as I recall,she

15 of yourtechnicalstaffin the 15 describedto me the areasthatthe Portwas seeking

16 issuingit on Augusti0, 20017 16 clarification.

17 Q. Whatwerethoseareas?

18 Q. You signedthe certificationon Augusti0, 18 A. I don'tremember.

19 2001. Thentherewas a rescissionof thatAugustI0, 19 Q. Why did Ecologygo aheadand reissuethe

20 2001certificationand a reissuanceon September21, 20 certificationon September21?

21 2001;is thatright? 21 A. To clarifyissuesin the cartthatthe Port

22 A. I believeso. If thoseare the dates,yes. 22 hadbroughtto our attention.

23 Q. Whatledup to thereissuanceof the 23 Q. Was therea needforclarificationin your

24 certificationon September217 Or put anotherway,why 24 mindwhenyou issuedthatcertificationon AugustI0,
25 was it rescindedand reissued? 25 2001?

122 .4

1 A. Yes. As I recall,therewereclarifications 1 A. I believetherewas,otherwiseI wouldn't

2 thatthePortrequestedwe address,and thebestway to 2 havedoneit. But I justdon'trememberthe substance
3 addressthosewas in a reissuanceof the certification 3 of the clarifications.

4 withclarificationsin therevisedcertificationthat 4 Q. On AugustI0, 2001whenyou issuedthe

5 we issuedin September. 5 certification,you didn'tsee any needforthereto be

6 Q. How did you learnaboutthe clarifications 6 a reissuance,did you?

7 thatthePortrequestedin theAugustI0 certification? 7 MS. BARNETT: Objection,argumentative.

8 A. I don'trememberspecifically,but I believe 8 A. No, I did not.

9 it was a communicationfromAnnKenny. 9 Q. (BYMR. STOCK) So wereyou surprisedwhen

i0 Q. Well,in fact,didn'tTom Fitzsi_onscall

ii you and talkto you abouta meetinghe had had withthe ;omeclarifications?

12 Portof Seattleco_issionersand Mic Dinsmoreafter _. When-- she directedme to the I

13 theAugusti0 certificationhad beenissued? wereon thephone. I looked I

14 A. He may have,but I don'trecallthat,thathe 14 thought couldseea sayingthat

15 calledme aboutthatmeeting. 15 theydidn't standwhat and thatthere

16 Q. Did yougo to thePortof Seattleafterthe 16 wouldbe utility it.

17 AugustI0 401 Certificationwas issued? 17 Q. But you don' whatthose
18 A. No, I didnot. 18 clarificationswe:

19 Q. You knewtherewas a meetingbetweenTom 19 A. No. I remembe

20 Fitzsi,_nonsand Portof SeattlecommissionersandMic 20 Q. Let you a copyof iq 21

21 Dinsmoreafterthe certificationwas issuedon 21 certifica Itpreviouslywas asExhibit

22 Augusti0? 22 This certificationyou signed,is mot?

23 A. Yes. yoursignatureon the secondpage?

24 Q. How did you hearaboutthatmeeting? Yes,that'smy signature.

25 A. I'm tryingto remember.I don'tknowif I
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1 tatethat,"Itshal 1

"if theprojectis revisedin suc 2 it goesthroughthe sameprocessof review

3 DrpurposethattheCorpsor Ecologydeter 3 we wouldmakea decision.We'rered the

4 the edprojectmustobtainnew authorizat ant 4 L1expertiseof our expertstomake

5 public ca." 5 ion.

6 Wh youmeanwhenyou wrote 6 Q. criteriado you expl yourexperts

7 A. I th it meanswhatit says. can'tsay 7 to use in thatdeterminatid

8 whatwas in my ndwhenit was down. This 8 A. Impact

9 is -- I thinkth_ ain languageo I meanis 9 Q. The to waterquality

i0 prettyclear. If _'sa ' ' to the i0 standards,the s the standardthat

ii projectwhereif the theirfootprint, ii you expectyourexperts use to decidewhethera

12 discoveradditional theymay impact,for 12 revisionto the proj_ triggerthe needfor new

13 instance,thenthisis ass _llyreservingourright 13 authorizationand as you'vesaidin your

14 to requirea new authori publicnotice. 14 letterthere?

15 Q. So in yourmin the footprint 15 A. I would _ect,one,it thewater

16 wouldresultin Ecol theproject i6 quality and their thatit reaches

17 hadbeenrevised a manner 17 a threshold importanceto waters he state,that

18 authorization _ublicnoticewould equired? 18 if it's to impactwatersof the beyondwhat

19 MS. Objection,calls 19 the cond ons withintheexisting mitigate

20 speculation 20 or 3.

21 A. It matterof degreein termsof 21 Q you discussedwithyourin-house

22 rises levelof a changein theproject expertstherevisionsto theNatural

23 gn enoughforus to lookat it to make MitigationPlanthatthe Ports_

24 i, at it again-- or I guesswhatI'msaying, Departmentof Ecologyin lateNovember2001?
25

126 128

1

2 )actsto waterqualitystandards. 2 tech alexpertsthe revisionsthatthe Port

3 (BYMR. STOCK} That'sthequestionthat 3 to th_ Dartmentof Ecologyinmid December200:

4 need is,whatis the levelof revisi the 4 respect low flow?

5 project 'rereferringto herethat 11dresult 5 A. No_ havenot.

6 in new ationandpublicnotice? 6 Q. Do anyplanson doing

7 A. Well, somewhatspeculati me to 7 A. No.

8 thinkout whatil be, but I an exampleof 8 Q. As the .dualthat to theArmy

9 if, for instance discover thatnew 9 Corpsof Engineers Ecologyhas

I0 wetlands-- goingto be filled i0 reasonableassurance qualitystandards

ii or neededto be filled mlt of somechangeof ii won'tbe violatedby th aren'tyou

12 the project,thatwould example. 12 interestedto knowwhat revisionsare thatthe

13 Q. Ale theretrite] Ecologyusesto 13 Porthas submittedsince thatrepresentation?

14 determinewhethera ;uchthatitwould 14 A. Yes.

15 triggerthe rec that referredto there 15 Q. And do you plans backand talkto

16 in yourlastpal )hof "new izationandpublic 16 yourtechnical to whetherthose

17 notice"? 17 revisionswilla Ecology'sdec ion?

18 A. I knowif thereare. 18 A. The wouldcometo .fthereare

19 Q. who wouldmakethat ion? 19 areasthat be of question,

20 A. samepeoplewhomakethe ion on 20 aroundour _sonableassurance on, thenI

21 reasc 91eassurance. 21 expect to be broughtto me. But once

22 That'syou,isn'tit? 22 determi ismadeat my level,whenI

23 Well,in termsof the team. If thereare 23 decis likethis,I expectthe technical

24 [esto theStormwaterManagementPlanor there redto continuewiththe projectandreview
25

Carla R. Wallat, CCR, RPR, CRR * Yamaguchi, Obien & Mangio AR 001877
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I testof adequacy,thenI willneedto be advisedof i

2 that. 2 A. Severalweeksago.

3 Q. In yourreviewforpurposesof comingto a 3 And in thatreviewdid you see any condi

4 conclusionof reasonableassurance,didyou discussthe 4 the Portwithrespectto designoJ M_

5 designof themechanicallystabilizedearthenwallwith 5 wall?

6 anyoneand whetherthatdesignimpactedwaterquality 6 A. I

7 standards? 7 Q. Oneway other?

8 A. I don'tthinkI specificallydiscussedit 8 A. I don't one way o other,yes.

9 withanyone,but I do recallKevinFitzpatrick 9 Q. Haveyou had withrespectto

10 addressingit in somegeneralway in termsof his i0 the 401 Certificationsi signedthe

Ii commentson how the stormwatermasterplaninterfaced ii recertificationon L,2001?

12 withthe walldesign. 12 (Reporterread )

13 Q. Did you haveany discussionwith 13 A. I don'trecall havebeenlike

14 Mr. Fitzpatrickregardinghow or whetherthe MSE wall 14 a verysummarialst_ update or Ray. But

15 designwouldimpactwaterqualitystandards? 15 I'mjustnot recal ngany specifics then,of

16 A. I don'tthinkso. I don'trecall. 16 course,just

17 Q. Did you haveany discussionwith 17 Q. forthisdeposition?

18 Mr. Fitzpatrickas tohow or whethertheembankment 18 A. Prei for thisdeposition.

19 wouldimpactwaterqualitystandards? 19 Q. B thanthissummarialmeeting

20 A. No. 20 discus_ Isthatyou may havehad withMr. Hal or

21 Q. If I havequestionsaboutthe impactof the 21 Ms. andpreparingfor thisdeposition,

22 MSE walldesignon waterqualitystandards,who should otherinvolvementin the 401 Certification

23 I ask thosequestionsof withintheDepartmentof Port'sprojectsinceyou signedthe

24 Ecology? September21?

25 A. KevinFitzpatrick. thatI talkedto Ray Hellwigabout
m

130 _2

1 _ssurlng

2 anyoneelsewithintheDepartmentof 2 groundworkfor ensuringthatEcology

3 havereviewedthe potentialimpactof wall 3 to reviewkey our

4 on waterqualitystandards? 4 makesurethe condition_ met.

5 A. _ikStockdale,in termsof its 5 Q. I what Mr. White.

6 with 6 Explainit to me ,.

7 Q. didn'thaveany withErik 7 A. Thereare the 401 thatrequire

8 Stockdale aspectto that d you? 8 Ecologyto make -- to terminationson various

9 A. I don't nk so. I t recall. I think, 9 aspectsof thepz visits. And we

I0 justlikewithmy of thepresentationby I0 are requiring Portto fund timeto do

Ii KevinFitzpatrick thatErikmay have ii that,and a discussionwith

12 touchedon the wall s interactionwiththe issues 12 followi upwiththe Portto do that.

13 surroundingthe of how groundwaterwould 13 Otherthanthat,haveyou had

14 be discharged it and pacton thewetlands, r involvementwiththe 401 Certification

15 Q. Well, recall _ionswithErik 21?

16 Stockdale thepotential of theMSE wall

17 designon 17 Q. I takeit sittingheretodayyou stillhold

18 A. at a generallevel,yes. 18 theopinionthatEcologyhas reasonableassurancethat

19 Q. did thosediscussions 19 statewaterqualitystandardswon'tbe violatedby the
20 don'tremember.It may have the 20 project?

AR 00187821 Jul 3th meeting,but I don'trecall. 21 A. Yes.

22 Doesthe 401 Certificationimposeany L_,r_._...___.___.?_d _= _pininn+_+ !,n,_hnlH_^;'7"_
same

A. I don'tremember. 124 informationthatyo whenyoumade

I_ _

I ?
Carla R. Wallet, CCR, RPR, CRR * Y-m-_chi, Obien & Mangio
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2 Q. So noneof the additionalinformationthe: 2 "_w_Yes.

3 Porthas submittedsinceAugusti0, 2001 3 Q._W_d you discussthatwith?/

4 opiniontodaythatthere'sreasonable 4 A. Joan_w_,_.

5 the Djectwon'tresultin a violation statewaker 5 Q__ave you had any

6 standards;isn'tthatric 6 discussionswithanyon_

7 A. 7 A.No /
8 Q. awarethatthe has issueda stay I = Q' HaveY°Lqad the PCHB'ssummar_N_dgTnenton
9 of the !nessof the Certification? • the NPDESfeaI?

1o A.Yes. .........
ii Q. Whendid awareof thatandhow? I!

12 A. I don't when. 12 ...

13 Q. The decisic !ssuedon December17, if !3 Q. Do you understandthatyou willbe testifying

14 thathelps. !4 at thehearingsbeforethePCHBin thismatter?

15 A. Yeah. !ievei :ameawareof it a day 15 A. Yes.

16 or twoafter Joan informedme of that. 16 Q. And whatdo you expectto testifyabout?

17 Q. Otl thanconversations t you may have 17 A. Thebasisformy decision.

18 had with Marchioro,haveyou Liscussionswith IS Q. And otherthanwhatyou'vetoldme sitting

19 anyone se regardingthe PCHB's stayingthe 19 heretodayas to whatthe basisof yourdecisionwas,

20 effec nessof the401 Certification? 20 is thereany otherbasisthatyou haven'ttoldme

21 I don'tthinkso,no. 21 about?

22 I. You don'tthinkso or you didn't? 22 A. No.

23 A. I don'tremember-- I'mrelativelysure 23 Q. Put anotherway,you'vesharedwithme today

24 haven'ttalkedto anybodyelseaboutit. 24 everythingthatyourdecisionthattherewas reasonable

25 assuranceon AugustI0whenyou signedthat401

136

1 Certificationwasbasedupon?

2 A. I believewe'veappealedthedecision. 2 A. Yes,everythingthatI can rememberhowwe

3 _Q. Otherthanin the context--well,let 3 wentthroughthedecision,yes.

4 that._k__ --/ 4 Q. How doesAKARTrelateto yourconclusionof
5 _v_is Ecologyappealingthe decii_on? 5 reasonableassuranceon thisproject,if it doesat

6 A. I_'t knowthe specificsof_ legal 6 all?

7 arguments._ 7 A. I don'tknow.

8 Q. I'mnothing the _)e( of thelegal
9 arguments.Why ha_ _cologygc and joinedin s certificationthattheprojectwas cons_'

i0 the Port'sappeal Isn'tthatsomething i0 with CoastalZoneManagementAct,did

ii for theprojectpropon do? 11 A.

12 A. I believeit was _don the recommendation 12 Q. Did _oany independent _isas to

13 fromour attorney so. 13 whetherthe in the Port's

14 Q. Ecologyisn' Donent,is it? 14 projectwas in CoastalZone

15 A. No. 15 ManagementAct?

16 Q. So other in the the legal 16 A. I did not.

17 proceedings, you awareof any thatEcology 17 Q. Did Ecology analysisas to

18 is takingin to the PCHB the 18 whetherthe Port' wz n compliancewiththe

19 effectivene of the401 Certification? 19 CoastalZone ementAct?

20 A. 20 A. Yes.

21 Q. you had anydiscussionswithTom 21 Q. thatindependentanal,

22 Fitzsi aboutthe stay? 22 A. Kennywouldhaveled theeffo o do

23 No.

24 Haveyou discussedwithanyonethePCEB's Q. Whatdidyou baseyourconcurrencyon
25 with to the :icationof
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(206) 622-6875 * cwallat@yomreporting.com AR001879



"ORDON WHITE; January 16, ?_O2

137 139
1 CORRECTION&SIG_TUNEPAGE

I 2

2 The discussionsthatI had withAnn in 3 RE: ACCV.STATEOFWASHINGTON,ETAL.

3 of nalysisin workingwithotherexpertsi P_"HBNo.01-160

4 program the issuesand the policies0 4 DEPOSITIONOF:GORDONFHITE,jANUARY16,2002

5 Coastal Managementplanthattouchu 5 I, GORDONWHITE,haveread the

6 project, effacewiththeprojec _'_z9_ntranscripttakenJANUARY16, 2002,and the same

7 O. YOU had )ecificconversatic 6 is _e and accurateexceptfor any changesand/or

8 Ms. Kennyaboutth_ eauirements0 e CoastalZone corrections,ifany,asfollows:

9 ManagementPlan? 7 PAGE LINE CORRECTION
I0 A. I believeit weremoving

ii towardsa decision. 9

12 Q. Do you recalla SDe conversationwith I_
ii

13 her aboutthat? 12
14 A, No. !3

15 Q. So you don't whether ialkedto her 14

16 aboutthe Coastal Management [dwhetherthe !5

17 Port'sproject in comD!iancewith _ i6• 17

i8 A. I askec thatauestion, is

19 Q. So recalla specific _n? !9

20 A. Ye I askedher the question,I 20

21 recall specifics-- 21
22 Signedat

22 )ecificsof the conversation? 23 on the day , 2002.

23 Otherthanthatwe askedthequestion-- i 24

24 the questionand sheex)lainedto me how it 25 GORDONWHITE
25,

138 J

1 1 REPORTER'SCERTIFICATE

2 urrencethatthe Portwas in compliancewiththe 2

3 ZoneManagementAct? 3 , CARLAR. WALLAT,the undersignedCertifiedCourt

4 A don'tremember.Although,legally 4 andNotaryPublic,doherebycertify:

5 basis be theCoastalZoneManagement ogram_or 5 testimonyand/orproceedings,a tran

6 plan. 6 of which ached,was givenbeforeme at

7 O. Do '%avean}'understandin_ c whether 7 andplace thatanyand/or

8 the Ecology'sconcurl is effect!rel.n s witness(as)were dulysworntot4 truth;

9 the absenceof ffective 401 ification? 9 thatthe sworn rigswere by me

I0 MS. callsfor a legal IO stenographically undermy

Ii conclusion. II supervision,to the bestof Dility;that the

12 A. I don'thave _lOn. 12 foregoingtranscriptcontai ill,true,and
13 accuraterecordof all t_ timonyand/or

13 O. (BYMR. STOCK) roueverhad any

14 discussionwithinD_ Ecologyas to the 14 proceedingsgivenand at timeandplace

15 relationshipbet_ c underthe CoastalZone 15 statedinthetransc thatIam wayrelated

16 ManagementAct 401Certif n? 16 to any partyto nor to any nor do

17 A. No, n I can recall. 17 I have any interestin the event the
18 cause.

18 MR. : That'sall the .oneI've

19 got,Mr. Thank you. 19 HANDAND SEAL this23rdday of

20 epositionconcludedat 2:54P.M 20 2002.

21 (Signaturereserved.) 21
22 WALLAT,RPR,CRR, CCR #WALLCR346BE

23 y publicinandfortheState

24 AR 001880
25 bn_nissionexpires1/17/06.
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