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1 I. INTRODUCTION

2
Pursuant to RCW 34.05.518, the Airport Communities Coalition ("ACC") _ and

3
Citizens Against Sea-Tac Expansion ("CASE") 2 hereby apply for direct review by the

4

Washington Court of Appeals, Division II, of the "Findings of Fact, Conclusions of Law, and
5

Order " issued by the Pollution Control Hearings Board ("PCHB" or "Board") on August 12,6

7 2002, in Airport Communities Coalition et al. v. State of Washington et al., PCHB No. 01-160

8 (the "Final Order"). ACC and CASE are filing a Petition for Review regarding the Final

9 Order along with this Application for Direct Review. Further, ACC and CASE hereby request

10
that the PCHB issue a Certificate of Appealability of the Final Order, pursuant to RCW

11

34.05.518(3)(b).
12

i3 II. APPLICATION FOR DIRECT REVIEW

14 The Administrative Procedure Act, Ch. 34.05 RCW ("APA"), authorizes direct

15 appellate review of final decisions of the PCHB and other specified environmental boards.

16
See RCW 34.05.518. In pertinent part, the APA provides:

17
The final decision of an administrative agency in an adjudicative proceeding

18 under this chapter may be directly reviewed by the court of appeals.., if the

final decision is from an environmental board as defined in subsection (3) 3 of

19 this section, upon acceptance by the court of appeals after a certificate of

20

21 1 ACC is composed of the Cities of Burien, Des Moines, Federal Way, Normandy Park and

22 Tukwila, and the Highline School District.
2 CASE is a non-profit corporation composed of citizens and residents in the communities

23 surrounding Sea-Tac Airport.
3 RCW 34.05.518(3)(a) provides that, for the purposes of direct review of final decisions of

24 environmental boards, "environmental boards include those boards identified in RCW 43.21B.005."

RCW 43.2 lB.005 includes the Pollution Control Hearings Board, whose decision is at issue here.
25
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1 appealability has been filed by the environmental board that rendered the final
decision.

2

3 RCW 34.05.518(1) (emphasis added). Under the statute, within 30 days of filing a petition for

4 review in Superior Court, "a party may file an application for direct review with the superior

5 court and serve the appropriate environmental board and all parties of record. The application

6
shall request the environmental board to file a certificate of appealability." RCW

7

34.05.518(6)(a) (emphasis added).
8

III. REQUEST FOR CERTIFICATE OF APPEALABILITY
9

10 A copy of this Application for Direct Review and Request for Certificate of

11 Appealability is being served upon the PCHB. According to RCW 34.05.518(6)(c), the

12 PCHB has thirty days in which to issue a decision on ACC/CASE's request for a Certificate of

13
Appealability, and must base its decision upon the following factors:

14

An environmental board may issue a certificate of appealability if it finds that15
delay in obtaining a final and prompt determination of the issues would be

16 detrimental to any party or the public interest and either:

17 (i) Fundamental and urgent state-wide or regional issues are raised; or

18 (ii) The proceeding is likely to have significant precedential value.

19 RCW 34.05.518(3)(b); see also, WAC 371-08-560.

20
A. Delay in Obtaining a Final and Prompt Determination of the Board's Final

21 Order Would Be Detrimental to ACC_ CASE and the Public Interest

22 In this case, delay in obtaining a final and prompt determination of the issues raised in

23 ACC's Petition for Review would be detrimental to ACC, CASE and the public interest.

24
Further, delay in obtaining a final and prompt determination of the validity of the Board's

25 AR 000404
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1 Final Order would be detrimental to ACC, CASE and the public. The ACC has labored for

2
years to ensure that any Clean Water Act § 401 Certification for the Third Runway Project

3
would have appropriate conditions included for the protection of water quality. Given the

4

likelihood of an appeal of any Superior Court decision on this issue and the fact that the
5

6 appellate court's review must be based directly on the Board's record and decision rather than

7 the Superior Court's review, 4judicial economy, financial economy and the public's need for a

8 prompt and final decision dictate skipping the unnecessary step of obtaining what would likely

9 be a temporary ruling in the Superior Court.

10
B. The Validit v of the Final Order Raises Fundamental and Urgent State-wide or

11 Regional Issues and the Proceeding Will Have Significant Precendential Value

12
The Board may issue a Certificate of Appealability if it finds either "that fundamental

13

and urgent state-wide or regional issues are raised" or that "the proceeding is likely to have
14

15 significant precedential value." RCW 34.05.518(3)(b); see also, WAC 371-08-560. This

16 case, as the Board has already stated, meets both of these alternative standards. Although the

17 Board denied ACC's request for direct review of appeals concerning the Board's earlier

18 interlocutory Stay Order because of technical statutory concerns not applicable here, it

19
explained:

20

The Board finds both criteria set forth in RCW 34.05.518(3)(b)(i)(ii) are met in this21
matter .... the stay standard of 'likelihood of success on the merits' requires a legal

22 analysis with fundamental and precedential importance, such as whether a water right

23
4 See, e.g., Plum Creek Timber Co. v. Washington State Forest Practices Appeals Bd., 99 Wn.

24 App. 579, 588, 993 P.2d 287 (2000), citing King County v. Washington State Boundary Review Bd.,
122 Wn.2d 648, 672, 860 P.2d 1024 (1993).
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1 is required for the kind of stormwater retention facility proposed by the Port. The

decision on this issue will have wide ranging precendential impact as well for every2
project proposing to manage and control storm water in order to maintain stream flows

3 necessary to protect fish, wildlife and other environmental and aesthetic values.

Additionally, an analysis of the acceptable levels of wetland mitigation will also have
4 precedential impact on the myriad of construction projects across this state.

5 Airport Communities Coalition et al. v. State of Washington et al., PCHB No. 01-160, Denial

6
of Certificates of Appealability, (February 1, 2002) at pp. 3-4.

7

The water rights and wetlands mitigation issues cited by the Board remain and, as
8

ACC's Petition for Review of the Board's Final Order reflects, are only part of the9

10 fundamental issues under the Clean Water Act raised by the Board's decision.

11 Finally, there is a fundamental and urgent regional interest in clean water. In adopting

12 the Clean Water Act Congress declared that, "The objective of this chapter is to restore and

13
maintain the chemical, physical, and biological integrity of the Nation's Waters."

14

33 U.S.C. § 1251(a). In implementing the Clean Water Act, our own Legislature declared that
15

it is the policy of Washington to:16

17 [M]aintain the highest possible standards to insure the purity of all waters of the state

consistent with public health and public enjoyment thereof, the propagation and

18 protection of wild life, birds, game, fish and other aquatic life, and the industrial
development of the state, and to that end require the use of all known available and

19 reasonable methods by industries and others to prevent and control the pollution of the

waters of the state of Washington. Consistent with this policy, the state of Washington20
will exercise its powers, as fully and as effectively as possible, to retain and secure

21 high quality for all waters of the state. The state of Washington in recognition of the
federal government's interest in the quality of the navigable waters of the United

22 States, of which certain portions thereof are within the jurisdictional limits of this

state, proclaims a public policy of working cooperatively with the federal government23
in a joint effort to extinguish the sources of water quality degradation, while at the

24 same time preserving and vigorously exercising state powers to ensure that present and
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1 future standards of water quality within the state shall be determined by the citizenry,

2 through and by the efforts of state government, of the state of Washington.

a RCW 90.48.010.
IV. CONCLUSION

4

For the reasons set forth above, ACC and CASE respectfully request that the Pollution
5

6 Control Hearings Board issue a Certificate of Appealability for the Board's Final Order, and

7 that ACC/CASE's Application for Direct Review be granted.

8 DATED this i _- day of September, 2002.

9
HELSELL FETTERMAN LLP

10

By: _ _ _/]

12 Peter J. #8809 Raclaa_l Paschal Osbom --- "_

13 Kevin L. Stock, WSBA #14541 WSBA # 21618
Michael P. Witek, WSBA #26598 Attorney for Respondent

14 Attomeys for Respondent Airport Communities Coalition
Airport Communities Coalition

15

16
SMITH & LOWNEY P.L.L.C.

17

By: , .

19 Ricl_ard A. Poulln, WSBA # 2778_482j _.. .
20 Attorneys for Cltazens Against Sea-Tac Expansion

21

22 g:\lu\acc\pchb\appeal°tcsckappl4directreview.doc

23

24
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ATTACHMENT A

FINAL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Airport Communities Coalition v. Dept. of Ecology and Port of Seattle,

Pollution Control Hearings Board Case No. 01-160

August 12, 2002

AR 000408



1

2

3
POLLUTION CONTROL HEARINGS BOARD

4 FOR THE STATE OF WASHINGTON

5
AIRPORT COMMUNITIES COALITION,

6
Appellant,

7 PCHt3 NO. 01-160
CITIZENS AGAINST AIRPORT

8 EXPANSION, FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND ORDER

9 Intervenor,

I0 v.

11 STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY; and

12 THE PORT OF SEATTLE,

13 Respondents.

14

15 I. INTRODUCTION

16 This matter came on for hearing before the Pollution Control Hearings Board (Board) on

17 March 18-29, 2002. The Board was comprised of Kaleen Cottingham, presiding, Robert V.

18 Jensen, and William H. Lynch. The Appellant, Airport Communities Coalition (ACC), and

19 Intervenor, Citizens Against Airport Expansion (CASE), challenge the Port of Seattle's (Port)

20 §401 Water Quality Certification issued on September 21, 2001, by the Department of Ecology

PCHB 01-160 1
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1 (Ecology) for the construction of a Third Runway, and related projects at the Seattle-Tacoma

2 International Airport (Airport).

3 Appellant Airport Communities Coalition (ACC) was represented by Peter Eglick, Kevin

4 Stock and Michael Witek ofHelsell Fetterman, and Rachael Paschal Osborn; Intervenor Citizens

5 Against Airport Expansion (CASE) was represented by Richard Poulin of Smith & Lowney;

6 Respondent Washington State Department of Ecology (Ecology) was represented by Joan

7 iMarchioro, Thomas Young, and JeffKray, Assistant Attorneys General; and Respondent Port of

8 Seattle (Port) was represented by Jay Manning and Gillis Reavis of Brown Reavis & Manning,

9 Roger Pearce and Steven Jones of Foster Pepper & Shefelman, and Port Counsel Linda Strout

10 and Traci Goodwin.

11 Pre-hearing briefs and pre-filed written direct testimony were submitted, witnesses were

12 sworn and heard, exhibits were introduced, portions of eight depositions were published, and the

13 parties presented arguments to the Board. On April 9, 2002, an evidentiary order was issued,

14 along with a final matrix of exhibits, identifying the exhibits admitted in this case, and for what

15 purpose. Based upon the evidence presented, the Board makes the following Findings of Fact

16 and Conclusions of Law.

17 11. STATEMENT OF THE ISSUES

18 The parties stipulated to a list of 22 issues to be presented to the Board for resolution.

19 The Board granted summary judgment on one of those issues (Issue No. 14) before the hearing.

20 Another issue (Issue No. 20) was withdrawn following the hearing on the merits, leaving 20

PCHB 01-160 2
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1 issues for resolution by the Board. The remaining issues have been grouped below in topic areas,

2 both to facilitate the resolution of similar issues, and as an outline for the Findings of Fact and

3 Conclusions of Law.

4 1. WATER QUALITY AND STORMWATER

5 a. Do the stated limitations on the temporal, operational, and geographic scope of the

6 certification, including its limitation to "Port 404 projects," violate the requirements of Section

7 401 of the Clean Water Act and applicable state water quality law? (Issue No. 3)

8 b. Is there reasonable assurance that the Third Runway and related projects, for

9 which a Clean Water Act Section 401 certification is required, will not violate §401 and

10 applicable water quality law? (Issue No. 4)

11 c. Must there be reasonable assurance that a proposed project will not violate §401

12 and applicable water quality law when a §401 certification is issued? (Issue No. 5)

13 d. Is there reasonable assurance that §401 and applicable water quality law will not

14 be violated if the certification relies on data, reports, and plans that were not in being at the time

15 of issuance of the certification? (Issue No. 6)

16 e. Did Ecology have reasonable assurance that §401 and applicable water quality

17 laws would not be violated when it relied on a stormwater detention system that may require

18 compliance with dam safety regulations (chapter 173-175 WAC) and may require a dam

19 safety permit prior to commencing construction? (Issue No. 22)

20
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1 f. Is there reasonable assurance that {}401and applicable water quality law will not

2 be violated as a result of the stormwater impacts (with the identified mitigation) of the Third

3 Runway Project? (Issue No. 10)

4 g. Is there reasonable assurance that {}401and applicable water quality law will not

5 be violated if discharges from the airport have violated water quality standards or the Port's

6 _PDES ({}402)permit? (Issue No. 11)

7 h. May a certification of reasonable assurance that {}401and applicable water quality

8 law will not be violated be based upon current and future NPDES (§402) permits? (Issue No. 12)

9 i. Is there reasonable assurance that §401 and applicable water quality law will not

10 be violated if the certification authorizes a mixing zone without compliance with applicable

11 procedural and substantive requirements for authorization of such a zone? (Issue No. 13)

12 j. Is there reasonable assurance that §401 and applicable water quality law will not

13 be violated where the certification allows future amendment of its terms "by any future Ecology-

14 approved NPDES (§402) permit for the Seattle-Tacoma International Airport as determined in

15 that permit"? (See, e.g., amended certification at 4, § 1.f.) (Issue No. 21)

16 2. LOW FLOW

17 a. Is there reasonable assurance that §401 and applicable water quality law will not

18 be violated as a result of low flow impacts (with the identified mitigation) of the Third Runway

19 Project? (Issue No. 8)

20
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1 3. WATER RIGHTS

2 a. Must the Port obtain a water right to implement the low stream flow conditions in

3 the certification and if so:

4 (1) is there reasonable assurance that §401 and applicable water quality law

5 will not be violated in the absence of such a water right, and

6 (2) is there reasonable assurance that §401 and applicable water quality law

7 will not be violated in the absence of review of a water right application under the

8 State Environmental Policy Act ("SEPA")? (Issue No. 9)

9 4. Fn.L CRITERIA, EMBANKMENT AND MSE WALL

10 a. Is there reasonable assurance that §401 and applicable water quality law will not

11 be violated as a result of the embankment and fill criteria, including:

12 (a) the method of determining compliance with the fill criteria,

13 (b) embankment and wall construction specifications, and

14 (c) groundwater discharges from the embankment and Mechanically

15 Stabilized Earth ("MSE") wall. (Issue No. 15)

16 b. Is there reasonable assurance that §401 and applicable water quality law will not

17 be violated as a result of the possibility of MSE wall and embankment failure? (Issue No. 16)

18

19

20
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1 5. GROUNDWATER

2 a. Is there reasonable assurance that potential migration and discharge of existing

3 groundwater pollutants originating from the airport (with the identified mitigation) will not

4 violate §401 and applicable water quality law? (Issue No. 17)

5 b. Is there reasonable assurance that §401 and applicable water quality law will not

6 be violated if the Port is in violation of the terms of the MTCA Agreed Order for SeaTac

7 International Airport (Ecology Order No. 97TC-N122, dated 5/15/99)? (Issue No. 18)

8 c. Is there reasonable assurance that §401 and applicable water quality law will not

9 be violated as a result of wetland fill, stream alteration, and identified mitigation activities?

10 (Issue No. 19)

11 6. WETLANDS

12 a. Is there reasonable assurance that §401 and applicable water quality law will not

13 be violated as a result of wetland fill, stream alteration, and identified mitigation activities?

14 (Issue No. 19)

15 7. MONITORING AND ADAPTIVE MANAGEMENT

16 a. Is there reasonable assurance that §401 and applicable water quality law will not

17 be violated if(l) the certification relies on future monitoring, or (2) if the certification fails to

18 require adequate pre-construction monitoring? (Issue No. 7)

19

20
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1 8. PUBLIC PROCESS - NOTICE

2 a. Did Ecology violate applicable law pertaining to public and agency notice,

3 hearing, comment, and modification regarding the original §401/404 application and Amended

4 certification? (Issue No. 1)

5 9. COASTAL ZONE MANAGEMENT ACT

6 a. Does Ecology's concurrence with the Port's consistency certification, issued

7 pursuant to the Coastal Zone Management Act ("CZMA"), fail to comply with the requirements

8 of the CZMA and Washington's approved Coastal Zone Management Plan? (Issue No. 2)

9 IT[. PROCEDURAL HISTORY

10 The proposal to construct the improvements at the Seattle-Tacoma International Airport

11 (Airport) was the culmination of years of study, debate, and decisions by governmental bodies

12 elected officials in the Puget Sound region to address the region's commercial air

13 needs and, in particular, to address poor weather delays and increasing demand on

14 facilities at the Airport. In 1996, the regional transportation planning organization-the Puget

15 Sound Regional Council-adopted resolutions adding a Third Runway at the Airport to the

16 Regional Transportation Plan for the Puget Sound region and determining a new major

17 supplemental airport, at another location, was not feasible.

18 The Plan developed by the Port is called the Master Plan Update (MPU) and includes the

19 proposed Third Runway and related facilities. Because some of the improvements require filling

20 waters of the United States, the Port submitted a Joint Aquatic Resource Permit Application

PCHB 01-160 7
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1 (JARPA) to the U.S. Army Corps of Engineers and Ecology in December 1996. A JARPA is the

2 form used to apply for Hydraulic Project Approvals, Shoreline Management Permits, Approvals

3 for Exceedance of Water Quality Standards, Water Quality certifications, and U.S. Army Corps

4 of Engineers §404 and § 10 (of the Rivers and Harbor Act) permits.

5 At the time of application, the Port did not have title to a number of properties on the

6 westside of the Airport necessary for completion of the project. These properties are located in

7 the area between the embankment for the second runway and State Route (SR) 509. After the

8 JARPA application was submitted and public notice was issued, the Port began acquiring the

9 westside properties and gaining access to those properties. Because new wetlands were

10 discovered after gaining access to the westside properties, a second public notice was issued.

11 The Port also submitted a Coastal Zone Management Act (CZMA) Consistency

12 Statement to Ecology in December 1999. At Ecology's request, the Port resubmitted its CZMA

13 Consistency Statement on May 22, 2000. The Consistency Statement was revised on January 22,

14 2001.

15 Pursuant to 33 C.F.R. §325.2(b)(ii), Ecology must complete its review and issue a §401

16 certification within one year of the filing of the JARPA application. In response to a request

17 from Ecology for additional time to complete its §401 review, the Port agreed to withdraw the

18 JARPA application and resubmitted an application to the Corps on October 25, 2000.

19 The filing of the JARPA constituted an application to the Army Corps of Engineers for a

20 permit pursuant to §404 of the Clean Water Act (33 U.S.C. 1344) for permission to discharge
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1 dredge or fill materials into waters of the United States, i.e., the filling of wetlands necessary for

2 construction of the Port's proposed Third Runway and other Master Plan Update Improvements.

3 The JARPA application also constituted an application under §401 of the Clean Water

4 Act (33 U.S.C. 1341) for certification by the State of Washington as to whether or not the Port's

5 proposal complied with applicable water quality laws.

6 On August 10, 2001, Ecology issued Order No. 1996-4-02325, a §401 certification, and a

7 Coastal Zone Management Act consistency statement for the Port's proposed Third Runway and

8 other Master Plan Update projects. The §401 certification was appealed on August 23, 2001, by

9 ACC, and assigned PCHB Case No. 01-133. On September 10, 2001, the Port of Seattle filed its

10 own Notice of Appeal of the August §401 certification, which was assigned PCHB Case No. 01-

11 150. At the same time, the Port filed a Stipulation and Agreed Order signed by Ecology for entry

12 by the Board to modify the §401 certification and, on that basis, dismiss the Port's appeal. It also

13 would have potentially mooted ACC's appeal. ACC objected to entry of the Order.

14 After two status conferences before the Board, Ecology indicated it would rescind the

15 ;existing §401 certification and issue a new §401 certification in lieu of requesting the Board to

16 approve the Stipulation and Agreed Order of Dismissal. All parties, including ACC, agreed to

17 this proposal, which was reflected in an Agreement and Order signed by all parties and entered

18 by the Board on September 20, 2001.

19 Ecology thereafter withdrew the August §401 certification and issued a new one, on

20 September 21, 2001, Order No. 1966-4-02325 (Amended-I). Pursuant to the stipulation, the
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1 pleadings on ACC's prior appeal and Motion for Stay were transferred to a new appeal file

2 (PCHB Case No. 01-160) for the September §401 certification.

3 The Board heard oral argument on ACC's Motion for Stay on October 15, 2001. On

4 December 17, 2001, the Board issued its Order Granting ACC's Motion to Stay the Effectiveness

5 of the §401 certification. On December 21, 2001, Citizens Against Sea-Tac Expansion (CASE)

6 was granted Appellant Intervenor status.

7 Prior to the heating on the merits, the Board considered two motions for summary

8 judgment. The first was ACC's motion for summary judgment on the water right issue (Issue

9 No. 9). At the time this summary judgment was decided, the Board consisted of two members,

10 who split on the disposition of the motion. Based on this split decision, ACC's motion was

11 denied. Subsequently, a third member was appointed to the Board prior to the March 2002

12 heating on the merits. Accordingly, the Board reserved resolution of this issue until the final

13 decision on the merits.

14 The second summary judgment motion was brought by the Port on the SEPA issue (Issue

15 No. 14). The Board granted the Port's motion on this issue under a separate order, dated March

16 14, 2002, finding the environmental documents prepared by the Port and FAA contained a

17 detailed look at the impacts of the project and proposed mitigation, even though some of the

18 mitigation plans had become more detailed over time. The decision on this motion for summary

19 judgment is incorporated into this decision by reference.

20
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1 The hearing on the merits was held before the Board on March 18 through March 29,

2 2002. For the convenience of the Board and to reduce the time of the hearing, direct testimony

3 from witnesses was submitted in writing prior to the heating. At the hearing, the parties also

4 presented witnesses for direct examination, cross-examination, and questioning by members of

5 the Board. In addition, the Board allowed Appellants to submit portions of certain deposition

6 testimony as part of the evidence in the case, and Respondents were allowed to submit counter-

7 designations of deposition testimony. Rulings on the admissibility of the various exhibits offered

8 by the parties are contained in a separate order issued by the Board, dated April 9, 2002.

9 After closing arguments on March 29, 2002, the Board left the record open for several

10 purposes, which have been separately addressed in subsequent orders, which are incorporated

11 into this decision by reference. The Board also set a schedule for submission by the parties of

12 proposed Findings of Fact and Conclusions of Law pursuant to RCW 34.05.461(8)(a).

13 IV. FINDINGS OF FACT

14 A. GENERAL

15 1. DESCRIPTION OF THE PROJECT

16 The improvements at the Airport contained in the MPU include a new 8,500-foot parallel

17 runway approximately one-half mile west of the existing two runway s, a 600-foot extension of

18 existing Runway 34R, extension of existing runway safety areas, terminal improvements, and

19 construction of the South Aviation Support Area to accommodate aircraft maintenance and air

20 cargo facilities.
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1 The Third Runway portion of the project is to be constructed in the Miller Creek, Walker

2 Creek, and Des Moines Creek watersheds. In addition, some of the mitigation occurs at a

3 proposed off-site mitigation area in Auburn, which is outside the individual watersheds impacted

4 by the project, but within the same administrative Water Resource Inventory Area (WRIA),

5 WRIA 9. Miller, Walker, and Des Moines Creeks are all classified as Class AA waters of the

6 state, the highest and most protective category established for state waters. Des Moines Creek

7 and Miller Creek have been administratively closed for further consumptive appropriation

8 throughout the entire year.

9 The project would fill all or portions of 50 wetlands. As a result of the filling of these

10 wetlands, the project cannot proceed without a permit approval under §404 of the federal Clean

11 Water Act, a permit program administered by the U.S. Army Corps of Engineers. As a

12 prerequisite to issuance of a §404 permit, the state must issue a Clean Water Act §401

13 certification. The project would also require filling and reconstruction of portions of Miller

14 Creek and portions of drainage channels in the Miller and Des Moines Creek basins.

15 The site of the proposed Third Runway is currently a wooded canyon encompassing

16 Miller Creek, the bottom of which lies approximately 150 feet below the level of the Airport's

17 existing runways. To provide the site for the Third Runway, the Port proposes to fill the canyon

18 with over twenty (20) million cubic yards of fill. Under the fill, the Port would construct a

19 drain field to capture and transport groundwater.

20
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1 The Port proposes an elaborate system of embankments and retaining structures to keep

2 the 20 million cubic yards of fill in place. One element of this would be a 135-foot-high

3 mechanically stabilized earth (MSE) wall with a 20-foot high sloped embankment above the wall.

4 This section of the wall would run for approximately 1,500 feet. The proposed construction

5 footprint for the MSE wall comes within approximately 50 feet of Miller Creek.

6 2. DESCRIPTION OF THE §401 CERTIFICATION

7 The Port's JARPA application was first submitted in 1996. In 1997 the Corps issued a

8 public notice of the Port's application. In April 1998, the Corps and Ecology conducted the first

9 of three joint public hearings on the application. A significant number of public comments were

10 submitted to the Corps and Ecology, and the Port prepared detailed written responses to the

11 comments. In July 1998, following in-depth review of the permit application, Ecology issued a

12 §401 certification for the project, which included a significant number of conditions.

13 During this time period, the Port was acquiring properties on the west side of the Airport

14 necessary for construction of the new runway. After acquiring the properties and conducting on-

15 the-ground wetland delineations, the Port discovered more wetlands than previously estimated

16 from aerial photos and distant observations from nearby rights-of-way. Accordingly, in

17 September 1999, the Corps issued a revised public notice, which reinitiated Ecology's review

18 under §401. The Corps and Ecology conducted another public hearing. Once again, extensive

19 public comments were submitted, and the Port again prepared detailed written responses to those

20 comments.
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1 Ecology's reinitiated §401 review was more extensive than its original review. Ecology

2 contracted with King County to review the Port's proposed Stormwater Management Plan for

3 compliance with the technical requirements of the King County Surface Water Design Manual.

4 King County conducted a multi-year review of the plan. Following that review, King County

5 approved the revised Stormwater Management Plan.

6 Ecology also contracted with Pacific Groundwater Group to conduct a study of the

7 potential impacts of the proposed Third Runway embankment on aquifers, wetlands, and streams

8 in Miller, Walker, and Des Moines Creeks basins, culminating in the Sea-Tac Runway Fill

9 Hydrologic Studies Report (2000). During this period, the Port also prepared numerous technical

10 and environmental reports regarding wetlands and aquatic resources, including but not limited to

11 the following:

12 Biological Assessment, Master Plan Update Improvements, Seattle-Tacoma International
Airport (Parametrix 2000)

13
Seattle-Tacoma Airport Master Plan Update Low Streamflow Analysis (Earth Tech,

14 Inc. 2000)

Wetland Functional Assessment and lmpact Analysis, Master Plan Update15
Improvements, Seattle-Tacoma International Airport (Parametrix 2000)

16 Natural Resource Mitigation Plan, Master Plan Update Improvements, Seattle-
Tacoma International Airport (Parametrix 2001)

17

Subsurface Conditions Data Report 404 Permit Support Third Runway Embankment
18 (Hart Crowser, July 1999)

19 Stability Review of RECo 30% Design Third Runway Embankment Project (Draft
Memorandum Hart Crowser, November 2000)

20
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1 Geotechnical Engineering Analyses and Recommendations Third Runway
Embankment (Draft Memorandum Hart Crowser, December 2000)

2
Revised Methods and Results of Liquefaction Analysis Third Runway Embankment

3 (Draft Memorandum Hart Crowser, March 2001)

4 In December 2000, the Corps issued another revised public notice, inviting further public

5 comment on the application and studies. In January 2001, the Corps and Ecology conducted a

6 third public hearing and accepted additional public comments.

7 The §401 certification was issued on September 21, 2001. As discussed above, the

8 September §401 certification replaced an earlier version of the certification issued on August 10,

9 2001. The §401 certification is limited to the work described in the October 25, 2000, JARPA,

10 as amended. The §401 certification is further subject to the conditions contained in the Order

11 itself and to the water quality and aquatic resource related conditions of the: 1) Hydraulic Project

12 Approval (HPA) issued by the Department ofFish and Wildlife, 2) the National Pollution

13 iDischarge Elimination System (NPDES) permit #WA-002465-1 issued by Ecology on February

14 20, 1998 and modified on May 29, 2001, and 3) the NPDES General Stormwater Permit for

15 Construction Activity #S03-00491 issued by Ecology on April 4, 2001. The conditions

16 contained in the §401 certification itself are enumerated in fifteen sections (A through O)

17 intended to ensure compliance with all appropriate water quality law.

18 Those specific conditions address:

19 A. Water Quality
B. Permit Duration

20 C. Notification and Reporting Requirements
D. Wetland, Stream and Riparian Mitigation

O1
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1 E. Conditions for Acceptance of Fill
F. Prevention of Transport of Contaminants

2 G. Dam Safety Requirements
H. Upland Construction Activities

3 I. Mitigation of Low Flow Impacts
J. Operational Stormwater Requirements

4 K. Construction Stormwater Limitations and Monitoring Requirements
L. Emergency/Contingency Requirements

5 M. General Conditions
N. Violations of the Order

6 O. Appeal Process

7 Originally the §401 certification (August version) provided "This Order shall be valid

8 during construction and long-term operation and maintenance of the project." As revised in

9 September, the current §401 certification provides in pertinent part the Order shall be valid

10 during construction of the project, with several, but not all, provisions valid during long-term

11 operation and maintenance of the project. Some of the provisions that are valid for the long-term

12 are: 1) restrictive covenants protecting the mitigation areas, 2) the Final Natural Resources

13 Mitigation Plan (NRMP) as amended, and 3) the low streamflow facilities and the revised Low

14 Stream Flow Plan as amended. Some of the provisions only apply for a fixed duration: 1)

15 provisions regarding wetland, stream, and riparian mitigating monitoring and reporting, 2) the

16 Surface Water and Groundwater Monitoring Plan, and 3) the plan to monitor potential

17 contaminant transport via subsurface utility lines. The remainder of the provisions applies only

18 during construction.

19 The provisions of the operational stormwater requirements (condition J), to the extent

20 they are incorporated into and superseded by any future NPDES permit for the Airport, shall be
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1 superseded as determined in the NPDES permit. If a condition is not incorporated, it shall

2 remain in effect as provided in condition J.

3 The §401 certification is a one-time opportunity for the State to assure water quality

4 standards will be met, whereas the §402 permit (the NPDES permit) will be periodically

5 reviewed and updated to assure water quality standards will be met.

6 B. ISSUE SPECIFIC FACTS

7 1. WATER QUALITY AND STORMWATER

8 a. General

9 The three creeks impacted by the projects at the Airport are Miller, Des Moines, and

10 Walker Creeks. They are typical of Puget Sound lowland creeks in urbanizing areas. Portions of

11 these creeks have been channelized, ditched, and straightened. All three creeks have reasonably

12 abundant fish life.

13 The construction of the proposed projects at the Airport will result in increased

14 impervious surfaces and increased stormwater runoff. Construction of the projects will add

15 approximately 305 acres of new impervious surface at the Airport (approximately 103 acres in

16 the Miller Creek watershed, approximately 6 acres in the Walker Creek watershed, and

17 approximately 128 acres in the Des Moines Creek watershed). In addition, runoff from

18 approximately 67 acres of new impervious surface will be directed to the Industrial Wastewater

19 System (IWS).

20
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1 Drainage from most of the areas of industrial activity is routed to the IWS for treatment

2 prior to discharge to Miller and Des Moines Creek. The other areas of the Airport drain to the

3 Stormwater Drainage System (SDS), which routes water to various detention facilities prior to

4 discharge to Miller and Des Moines Creeks. The sub-basins on the northern side of the Airport

5 route stormwater to Lake Reba, which discharges to Miller Creek. Runoff from the Northeast

6 Parking lot flows into a vault, which also discharges to Lake Reba. Stormwater from the

7 southern, eastern, and western portions of the Airport is detained in either Tyee or Northwest

8 Ponds prior to discharge to Des Moines Creek. One drainage sub-basin, SDS-3, discharges

9 directly to Des Moines Creek. SDS-3 is the main discharge for the runway. The Airport

10 contributes 5% of the flow to Miller and Walker Creek and 27% of the flow to Des Moines

11 Creek.

12 The §401 certification is subject to the Port's National Pollutant Discharge Elimination

13 System (NPDES) permit. The future NPDES permit can supersede the §401 certification

14 provisions. The NPDES permit requires the Port to comply with Best Management Practices

15 (BMPs) for the control and treatment of stormwater. The BMPs are set forth in the Storm water

16 Pollution Prevention Plan (SWPPP). The NPDES permit requires the Port to maintain the

17 existing SWPPP according to the special condition in the NPDES. Numerous source control and

18 treatment BMPs have been completed at the Airport over the past several years. As part of the

19 Port's annual SWPPP review and update, the Port reviews existing BMPs and, as appropriate,

20 identifies and selects new BMPs. Whenever a self-inspection reveals the pollution prevention
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1 measures and controls are inadequate to meet water quality standards, due to the discharge of or

2 the potential to discharge, the SWPPP shall be modified, as appropriate. The Port shall

3 implement any modifications to the SWPPP in a timely manner.

4 The BMPs shall be selected from the most recently published edition of the Storm Water

5 Management Manual (SWMM) or manuals deemed equivalent by Ecology, available at least 120

6 days before the selection of the BMPs. Site-specific BMPs may be selected appropriate for

7 airport industrial activities with approval of Ecology.

8 The water quality of the Third Runway stormwater runoff is expected to be similar to

9 the water quality of stormwater discharged through Outfall SDS-3 in recent years. Sub-basin

10 SDS-3 consists almost exclusively of runways, taxiways, and grass infields. The Third Runway

11 and new taxiways will add more of the same. Thus, when Ecology and the Port evaluate

12 expected water quality impacts from construction of the Third Runway, they use SDS-3

13 discharges as a surrogate for future Third Runway-related discharges. Stormwater from the vast

14 majority of the airfield is discharged through outfall SDS-3. Stormwater discharges from Outfall

15 SDS-3 flow through a swale to the Northwest Ponds and into the west tributary of Des Moines

16 Creek.

17 There are no non-Port contributors of stormwater upstream of SDS-3, and all stormwater

18 that discharges through SDS-3 is runoff from the Port of Seattle.

19 While some conditions in the §401 certification are standard boilerplate, the §401

20 certification imposes other conditions where Ecology has uncertainties whether the project will
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PCHB 01-160 19
FINAL FINDINGS OF FACT AND

CONCLUSIONS OF LAW AR 000427



1 comply with water quality standards. The conditions are aimed at addressing the uncertainties

2 uncovered in Ecology's reasonable assurance analysis. Each of these conditions addresses

3 essential components of the Third Runway Project and the proposed mitigation. Many of these

4 conditions require the Port to submit additional data, plans, and reports. Where the conditions

5 require the Port to submit new information to Ecology, Ecology reserves the right in the §401

6 certification to review and approve all new plans. The list of additional information Ecology

7 seeks through the conditions is very long and includes: a mitigation plan for permanent impacts

8 to the Wetland 17A complex, a plan to prevent interception of contaminated groundwater and to

9 monitor potential contaminant transport via subsurface utilities, a revised NRMP, a Surface

10 Water and Groundwater Monitoring Plan, a revised Low Streamflow Analysis and Low Flow

11 Offset Proposal, a Construction Stormwater Pollution Prevention Plan and Erosion and Sediment

12 Control Plan, a Spill Prevention and Containment Plan, a site specific study before stormwater

13 from new surfaces can be discharged into receiving waters, and a Stormwater Facilities

14 Operation and Maintenance Plan.

15 These post-certification plans and reports are needed for Ecology to have reasonable

16 assurance that the project will comply with water quality laws.

17 The Port's NPDES permit covers stormwater discharges from the Airport-both from

18 construction activities and stormwater associated with industrial activities-including the

19 proposed improvements. Ecology conditioned the §401 certification on the Port's continuing

20 compliance with its NPDES permit. Consistent with the existing NPDES permit and the §401
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1 certification, the Port has prepared a Comprehensive Stormwater Management Plan to manage

2 both the peak flow and low flow impacts, which would otherwise result from the improvements.

3 Peak flow impacts, i.e., impacts from stormwater falling on the new impervious surfaces

4 constructed as part of the improvements, could result in adverse impacts such as erosion,

5 scouring of area streambeds, and habitat destruction, unless those impacts are appropriately

6 managed. Under the Port's SMP, peak flow impacts from new and existing impervious surfaces

7 will be mitigated by capturing all stormwater runoff and detaining it in 344.1 acre-feet of

8 stormwater detention facilities, including ponds and vaults. As required by the Ecology and King

9 County stormwater manuals, stormwater collected in the detention facilities will be released at

10 specifically selected flow rates in order to avoid peak flow impacts.

11 During the drier months of the year, low flow impacts to area streams could also result

12 because the new impervious surfaces constructed as part of the improvements will change the

13 groundwater infiltration patterns. As mitigation for these low flow impacts, Ecology has

14 required some of the stormwater collected in the vaults to be detained and slowly released to

15 Walker and Des Moines Creeks during the summer months. Not only do Appellants challenge

16 the absence of a water fight for this water use, but also have raised concerns with the quality of

17 the water held in the vaults. Of particular concern is the potential lack of dissolved oxygen,

18 contaminants from the stormwater, changed pH from the new concrete, and turbidity from the

19 first flush of released retained water. The Appellants have not, however, shown these water

20 quality concerns will not be adequately addressed by the conditions in the §401 certification.

"_1
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1 The projects will be constructed on Airport-owned property or, in the case of the Third

2 Runway, on recently acquired residential land. Many existing land uses and sources of adverse

3 water quality impacts will be removed as a result of the projects. For example, over 400 houses

4 and businesses will be removed, which had previously contributed stormwater pollutants such as

5 sediment, metals, pesticides, herbicides, fertilizers, and animal waste. In addition, farms in the

6 Port's acquisition area will be removed, reducing pollutants commonly associated with farms,

7 such as sediments, animal waste, and agrichemicals.

8 The §401 certification (Condition J) prohibits any releases of stormwater from the new

9 impervious surfaces until a site-specific study (Water Effects Ratio Study) is complete and

10 Ecology sets effluent limits via the NPDES permit.

11 b. Reliance on the NPDES permit

12 Ecology employs numeric water quality standards, narrative standards, and an anti-

13 degradation standard in order to maintain water quality. Ecology uses BMPs as the primary

14 method of attaining compliance with water quality standards for stormwater discharges.

15 The Port applied in December 2001 for renewal of its NPDES permit. In connection with

16 the processing of the renewal application, Ecology will have the opportunity to review the

17 existing stormwater controls the Port is currently using under its existing permit and require the

18 Port to implement new and additional Best Management Practices (BMPs) as appropriate and

19 Inecessary to control and treat stormwater, including conditions required by the §401 certification.

20 In addition, the §401 certification requires the Port to retrofit the existing stormwater
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1 management system at the Airport. The target flow regime will match the flow from a

2 theoretical basin in a predevelopment condition, i.e. the volume of water, which would be

3 expected from pre-Airport conditions: 10% impervious surface, 15% grassland, and 75% forest.

4 This ratio was derived from the Des Moines Creek Basin Study and is viewed as the most

5 beneficial type of flow regime/flow control for that stream to adequately recover. All but 80

6 acres of the existing Airport will be retrofitted for stormwater quality BMPs.

7 A portion of Des Moines Creek-located downstream from the Airport adjacent to Puget

8 Sound-is listed pursuant to Section 303(d) of the Clean Water Act as exceeding applicable

9 standards for fecal coliform bacteria. There are no affected Section 303(d)-listed stream

10 segments for any other pollutant, although the potential exists for Ecology to list copper. There

11 was no evidence the projects proposed at the Airport would result in the addition of more fecal

12 coliform to Des Moines Creek. Moreover, the NPDES permit process allows Ecology to place

13 limitations in the Port's NPDES permit, which can include any legally applicable requirements

14 necessary to implement total maximum daily loads ultimately established pursuant to Section

15 303(d). WAC 173-220-130(1)(b)(iii).

16 Stormwater discharges at the Airport have been regulated under a NPDES permit since

17 1994. The Port's current NPDES permit was issued in February 1998. The Port's NPDES permit

18 does not authorize a mixing zone for stormwater discharges. As a result, compliance with

19 surface water quality criteria is at the point of discharge. The NPDES permit requires the

20
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1 preparation of a SWPPP covering areas of industrial aviation activity that drain to the Port's SDS

2 and to the IWS.

3 There are several non-Port areas that drain to the SDS:

4 1. Portions of State Route (SR) 518 (drains to SDN-1)

5 2. Portions of SR 99 (Intemational Blvd) (drains to SDE-4)

6 3. Portions of south 188thStreet (drains to SDS-1, SDS-2 and SDS-3)

7 4. Portions of 16thAve. South (drains to SDS-2)

8 One of the requirements of the Port's NPDES permit is the Port must monitor its

9 stormwater discharges. This monitoring is done by taking stormwater samples, using methods

10 specified in the NPDES Permit, for each of the Port's 14 stormwater outfalls throughout the year,

11 with sampling frequencies specified by Ecology in the NPDES permit. Because the Port's

12 NPDES permit addresses stormwater quality primarily through the application of BMPs, the

13 general purpose of the Port's stormwater monitoring has been to determine the effectiveness of

14 the applicable BMPs. The sampling is used to assess whether the BMPs required under that

15 permit are effective, consistent with the adaptive management strategy employed under the Clean

16 Water Act and the Port's NPDES permit.

17 Most of the sampling locations specified by the NPDES permit are upgradient from the

18 receiving waters and, in many instances, upgradient from where treatment takes place prior to

19 discharge. The location of these monitoring points was the result of a stipulation/agreed Order in

20 Ianother case between ACC/CASE and the Port. The sampling is not instream due to potential
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1 contributions from non-Port sources. The current locations better characterize the Port's

2 discharges, but do not help characterize the condition of the receiving water. Based on this fact,

3 the sampling results are not truly indicative of the water quality of the stormwater discharges as

4 they enter the receiving waters, or of the water quality in the receiving streams themselves.

5 The Port has designated monitoring installations. These inspection points and in some

6 cases monitoring stations appear in many places to be substantially removed from the point at

7 which the storrnwater or pipe discharges into Des Moines Creek or Miller Creek.

8 c. Stormwater Treatment BMPs

9 The Port's NPDES permit requires design and implementation of BMPs to mitigate any

10 adverse water quality impacts of stormwater runoff. Ecology's approach, as evidenced by

11 testimony, is a "presumptive approach" to dissolved metals in industrial stormwater. Ecology

12 assumes that compliance with BMPs will result in no water quality violations, except in certain

13 situations. To address those certain situations, Ecology created a treatment list of BMP choices

14 for those Industrial and highway sites where dissolved metals might be present. The primary

15 water quality "treatment BMP" proposed for the stormwater that will runoff from the new

16 impervious areas of the Third Runway and taxiways is "filter strips." Filter strips are the existing

17 treatment BMPs currently in place at SDS-3. While they may be effective to remove suspended

18 solids including particulate metals, filter strips and biofiltration swales are not effective in

19 removing dissolved metals from stormwater. This is due to the relative lack of suspended

20 particulate matter in the Airport's stormwater waste stream, and the difficulty of achieving a level
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1 flow-spreading configuration in such facilities. In late June of 1998, Ecology and Port staff

2 conducted a Reasonable Potential Analysis to determine whether stormwater discharges from the

3 proposed Third Runway had a reasonable potential to exceed water quality standards. Using data

4 from Outfall SDS-3 to represent predicted runoff from the Third Runway, determining surface

5 water quality criteria based on stated hardness values, and considering expected "removal

6 efficiencies" of various BMPs, the Reasonable Potential Analysis predicted resulting "effluent

7 pollutant concentrations." The Reasonable Potential Analysis predicted "Copper concentrations

8 after treatment remained higher than the criteria." As a result, Ecology concluded, "The Port

9 must go beyond minimum BMPs in order for the project to be certified." However, Ecology's

10 current §401 certification acquiesces in the Port's proposal to use basic BMPs. In developing its

11 Storm Water Management Manual for Western Washington (SWMMWW), Ecology found the

12 basic treatment list of BMPs is not sufficient to assure that the concentrations of dissolved metals

13 in stormwater discharges from industrial and commercial land uses will comply with water

14 quality standards. Ecology therefore created an enhanced treatment list of BMP options applying

15 to industrial and commercial land use sites and high-use road systems, to restrict the available

16 BMP options to those Ecology has determined have the potential to achieve a higher degree of

17 dissolved metals removal.

18 Along with infiltration, large sand filters, amended sand filters, and stormwater treatment

19 wetlands, the SWMMWW's enhanced treatment list recommends the use of "two facility

20
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1 treatment trains" to remove dissolved metals. Filter strips are only available as treatment BMPs

2 when applied in combination with Linear Sand Filters in a two-facility treatment train.

3 Metals of concern include copper and zinc. The copper may be originating from aircraft

4 tires and may be coming from vehicle tires and brakes along International Boulevard (also known

5 as highway 99) or other areas upgradient from the airport. As early as 1999, Ecology and the

6 Port became aware metals concentrations in untreated stormwater runoff from uncoated,

7 galvanized metal roofs at the Airport was causing zinc toxicity in discharges from Outfall SDN-

8 1, which is an in-pipe location upstream from receiving waters and upstream of a water quality

9 treatment facility at Lake Reba. The Port traced the toxicity to leaching zinc from galvanized

10 roofing and is committed to implementing BMPs to correct this problem. This existing

11 galvanized roof issue is not an issue for this §401 certification, as the improvements proposed do

12 not include that type of roofing material.

13 Any analysis of whether there is an exceedance of the zinc and copper standards in WAC

14 173-201A-040 requires: (1) hardness data measured in the receiving water, (2) sampling over a

15 set period of time, (3) the sampling to be conducted in receiving waters (waters of the state), not

16 upstream of those receiving waters, and (4) measurement of the dissolved fraction of metals.

17 Data provided by the Port show metal concentrations in discharges as total recoverable

18 metals, which are not directly comparable to the dissolved fraction listed in the water quality

19 standards. However, this data does serve as an indication of metal concentrations to be expected

20 in the discharges of stormwater. Median metals concentrations from airfield stormwater typically
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1 range from 0.012 to 0.031 mg/1 copper, 0.001 to 0.003 mg/1 lead, and 0.020 o 0.051 mg/1 zinc.

2 These are values, however, sampled at points prior to entering the receiving waters. Additional

3 treatment as the stormwater continues through the system is expected to result in lower metal

4 concentrations actually entering the receiving waters. The Board is not, however, convinced the

5 Port has done an adequate job in sampling to ascertain the status of the receiving waters.

6 In the Port's previous NPDES permit, which took effect in 1994, Ecology required the

7 Port to conduct a "Receiving Environment Monitoring Study" evaluating the impact of the

8 Airport's stormwater discharges to Miller and Des Moines Creeks. The resulting 1997

9 Stormwater Receiving Environment Monitoring Report confirmed metals concentrations

10 exceeded federal and state water quality criteria both above and below the Airport's stormwater

11 outfalls, and in the Airport's stormwater discharges. The Port monitored dissolved metals

12 concentrations at stormwater outfalls and at in-stream locations upstream and downstream of the

13 Port's discharges in Miller and Des Moines Creeks. The Port compared the measured metals

14 concentrations with federal and state water quality criteria and standards. In Des Moines Creek,

15 copper and zinc were exceeded upstream and downstream of the outfall. In Miller Creek, zinc

16 exceeded the water quality criterion upstream and downstream, but copper only downstream of

17 the outfall. In Des Moines Creek, copper and zinc criteria were exceeded in samples from both

18 upstream and downstream of the discharge, as well as in the stormwater discharge itself.

19 However, dissolved zinc concentrations downstream of stormwater discharges in Des Moines

20 Creek only exceeded the criterion about 20 percent of the time. The Report shows the high (i.e.,
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1 above-the-standard) levels of dissolved copper discharged from the Airport's outfalls caused the

2 concentrations of dissolved copper in Des Moines Creek to increase--specifically, the

3 concentrations downstream from the Port's discharges are greater than the upstream

4 concentrations, and both exceed the water quality criteria for copper. The 1997 Report also

5 found in Des Moines Creek, dissolved copper concentrations were highest in samples from the

6 stormwater outfalls, particularly SDS-3 (45.5 ug/1) and SDE-4 (34 ug/1).

7 Stormwater sampling data presented in the Port's 2001 Annual Stormwater Monitoring

8 Report also shows copper levels in SDS-3's discharges are higher than the copper levels in other

9 Airport stormwater discharges. Specifically, the sampling data indicates more than 75% of the

10 stormwater discharges from "all outfalls" at the Airport exceed the Port-calculated acute

11 freshwater criteria for copper. The copper levels in stormwater discharges from the "airfield

12 only" outfalls are higher. And the copper levels in stormwater discharges from SDS-3--the

13 outfall that drains most of the airfield--are higher still. In 1998, Ecology informed the Port that

14 Des Moines and Miller Creeks were not meeting water quality standards for copper, zinc,

15 temperature, as well as fecal coliform. Further, Ecology's current NPDES Permit Fact Sheet for

16 Sea-Tac reports that concentrations of total recoverable copper in ambient waters both upstream

17 and downstream of the Port's stormwater discharges generally exceeded the water quality criteria.

18 In February 2001, the City of Des Moines released a report detailing the results of a five-

19 year, in-stream water quality monitoring program in Des Moines Creek and three other area

20 creeks. After monitoring 25 storm events and 15 base flow events at eight sampling stations in
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1 the four creeks studied, the Report showed the sampling station closest to the Airport--upper

2 Des Moines Creek station "DM-l"--shared both the highest total copper concentrations, and the

3 highest storm and base flow dissolved copper concentrations. The Report concluded 40% of the

4 storm flow samples at sampling station DM-1 exceeded the Washington state Class AA water

5 quality criterion for dissolved copper--the highest "All Years" percentage of any monitoring

6 station. The Report further concluded, "runoff carrying pollutants from SeaTac Airport (which is

7 located upstream of station DM-1) may be responsible for higher dissolved copper concentrations

8 in upper Des Moines Creek."

9 Site-specific analysis can override minimum requirements. Ecology determined the

10 Airport was an appropriate place for site-specific analysis. The uses and the size of the Airport in

11 relation to the watersheds mean the Airport will have a disproportionate impact on the watershed.

12 The 2001 Stormwater manual does not set a specific performance goal for removal of

13 dissolved metals because there is not a lot of data nationwide on effective BMPs for dissolved

14 metal removal. Instead Ecology chose to list BMPs on the enhanced list as doing a better job on

15 removing dissolved metals. Ecology has been employing a testing protocol to see how well the

16 BMPs work. However, the §401 certification contains no requirement for the Port to implement

17 any stormwater treatment measures beyond the King County Basic Water Quality list, despite the

18 demonstrated problems of dissolved metals in the Port's stormwater discharges.

19 The SWPPP includes both source control BMPs and treatment BMPs. The source control

20 3MPs include: spill containment and control, elimination of de-icing materials, and re-routing
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1 stormwater to the IWS. The treatment BMPs include facilities such as filter strips, compost/peat

2 filters, wet ponds, and other facilities, which filter out and remove pollutants from stormwater

3 prior to discharge into area streams.

4 The primary components of the existing stormwater treatment system at the Airport are

5 filter strips and bioswales. Filter strips are grassy areas, which slow stormwater runoff rates,

6 allowing removal of stormwater pollutants through settling of particulates and other processes.

7 Some stormwater infiltrates into the ground and, as a result, metals and organic compounds are

8 removed as these pollutants bind to the organic material in the soil. Bioswales are grassy, fiat-

9 bottomed swales, which receive stormwater runoff after it has been collected in a detention

10 facility. Vaults and ponds also treat stormwater by allowing for additional settling and removal

11 of particulates.

12 The Appellants argue the Port should have selected more effective BMPs from the

13 enhanced treatment list of BMPs, including sand, compost, or active medium filters. They argue

14 filter strips and bioswales alone will not control the dissolved metals. This was confirmed by

15 Ecology's witness (O'Brien) who said biofiltration swales alone would not control dissolved

16 metals. He indicated the use ofbiofiltration should be done in combination with other treatment

17 options, such as an amended sand filter or a basic sand filter, and some other treatment

18 combination. The Board agrees and further conditions the §401 certification to require BMPs be

19 selected from the enhanced treatment list for better removal of dissolved metals, to provide

20 reasonable assurance the Port's stormwater discharges will not violate the relevant water quality
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1 standards. This is particularly important to address the potential listing of copper on the 303(d)

2 list.

3 The water quality standards for metals in WAC 173-201A-040 are hardness dependent.

4 Hardness data is the sum of calcium and magnesium in the water. Hardness renders metal ions in

5 water less toxic by excluding negatively charged exchange sites for the metals to attach

6 themselves. Knowing the hardness of the water is necessary to determine the criteria for certain

7 dissolved metals in stormwater. The hardness of the water can change or vary over a short

8 stretch of time or space (such as following a rain event). As a result of the ability of hardness to

9 vary, sampling protocols exist. Appellants argue the absence of hardness data makes it

10 impossible to demonstrate that specific numeric water quality standards are being exceeded. The

11 Board finds hardness data of the receiving water and the stormwater effluent would make

12 comparisons between total recoverable metal concentrations in the stormwater effluent with

13 acute and chronic criteria for metals easier; however, these comparisons are still possible to make

14 by relying on historic seasonal values for hardness in the same receiving waters.

15 The acute toxicity testing is referred to as Whole Effluent Toxicity (WET) testing and

16 determines the toxicity of the Port's stormwater to certain sensitive marine organisms. Those

17 tests indicated acute toxicity in the effluent at the Port's SDN-1 outfall, but at no others. The

18 metal of concern at SDN-1 is zinc. The Port traced the source of the zinc to certain metal

19 covered roofs in that area and proposed steps to eliminate the pollution source.

20
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1 The water quality standards for copper, lead, and zinc require showing an exceedance of

2 the numeric criteria on an average basis over time. The acute criteria for copper, lead, and zinc

3 are expressed as one-hour average concentrations, not to be exceeded more than once every three

4 years on the average. The chronic criteria are expressed as a four-day average concentration, not

5 to be exceeded more than once every three years on average.

6 The Port's sampling shows instantaneous exceedances of the numeric water quality

7 criteria, but they do not show that the criteria were exceeded for the necessary length of time.

8 Further, the historic sampling data did not present the data in a manner showing exceedances of

9 water quality standards. In the historic sampling data presented, one or more of the required

10 elements were missing-either the hardness data (averaged over the correct time period) was

11 missing, the sampling was done in-pipe rather than in receiving water, the sampling was an

12 instantaneous reading rather than an average over the time period required in WAC 173-201A-

13 040, or the sampling showed total recoverable metals rather than the dissolved fraction. Even the

14 in-stream sampling from 1997 was not done over the proper time period to determine compliance

15 with numeric criteria, and also did not show what contribution of metals in-stream were from the

16 Port's stormwater, and what contribution came from other sources such as area highways and

17 roadways that drain to the same creeks. This appears to be related more to the sampling

18 methods than to any chemical changes.

19 Further, due to the location of sampling, these exceedances in the monitoring report do

20 not show concentrations in the receiving waters. These water quality standards apply to the
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1 receiving waters. Ecology and the Port argued in order to establish a violation of the water

2 quality standards for metals in the receiving waters, it would be necessary for the Port to sample

3 both upstream and downstream of its discharges. This, they argue, is difficult, if not impossible

4 because the Airport's discharges pass through pipes, ponds, ditches, and other detention facilities

5 before reaching the streams.

6 The NPDES permit does not currently require the Port to monitor upstream or

7 downstream of its stormwater outfalls, nor does the permit require the Port to monitor for the

8 dissolved fractions of copper, lead, or zinc. The NPDES permit does not currently require the

9 Port to monitor the hardness of the receiving water. The NPDES does, however, require acute

10 toxicity testing for stormwater. The Board finds this lack of monitoring to result in, at best,

11 confusing and, at worst, inaccurate data. Therefore, the Board further conditions the §401

12 certification to require sampling upstream and downstream from its stormwater outfalls, and to

13 require the Port to monitor the hardness of the receiving waters.

14 d. Retrofit of existing areas at the Airport

15 In addition to these existing BMPs, the §401 certification requires the Port to retrofit to

16 currently applicable standards built areas at the Airport and surrounding developed areas recently

17 acquired by the Port. Ecology imposed the requirement to retrofit existing stormwater

18 management facilities as Condition J in the §401 certification, including a requirement the Port

19 assure that 20% of the retrofitting is accomplished for every 10% of new impervious surface

20 added to the project. The Port must maintain this rate of retrofit unless it can demonstrate to
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1 Ecology's satisfaction that such a rate is not feasible. Testimony indicated such a showing does

2 not alleviate the Port from completing the retrofit. It is assumed, although not set forth in the

3 §401 certification, by the time 50% of the new impervious surfaces have been constructed, 100%

4 of the retrofit will be completed as well. The feasibility language allows the rate of retrofitting to

5 be adjusted based on operational constraints. The Board imposes a further condition on the §401

6 certification to assure this assumption of 100% retrofit is part of the collective understanding.

7 e. Whole effluent toxicity testing

8 The Port's existing NPDES permit requires periodic whole effluent toxicity (WET)

9 testing of the Port's principal stormwater discharges. As its name implies, WET tests assess the

10 aggregate toxicity of the whole effluent sample, which reflects the effect of all constituents

11 together in addition to toxicity from individual chemical constituents. WET tests use sensitive

12 aquatic species such as waterfleas or juvenile fathead minnows, which are placed in a whole

13 effluent sample and then monitored to assess mortality among the test organisms. Testing for

14 mortality, but not testing for impairment, or loss of function, we find does not measure injury to

15 existing beneficial uses. Therefore, we add a condition to this certification requiring future toxic

16 testing for sensitive organisms, related to this certification, to monitor and measure as well, not

17 only mortality, but impairment and loss of function of the tested organisms.

18 In addition to the WET tests conducted pursuant to the NPDES permit, the Port

19 undertook instream WET testing during 1999 and 2000. All samples were taken during

20
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1 qualifying storm events, which are defined in the testing protocols contained in the Port's

2 NPDES permit.

3 During these qualifying storm events, the Port collected in-stream samples below Port

4 stormwater discharge points in Miller Creek, Walker Creek, and the east and west branches of

5 Des Moines Creek. In addition, the Port collected stormwater discharged from the Airport's

6 stormwater outfalls (prior to the receiving water) including Outfall SDS-3. Outfall SDS-3 was

7 specifically selected for toxicity testing because it drains a majority of the Airport's airfield and

8 was therefore considered to be representative of future stormwater runoff from the new Third

9 Runway project.

10 All samples were tested for toxicity using standard Ecology and EPA test protocols at a

11 Department of Ecology accredited testing laboratory. The results of all in-stream tests showed

12 100 percent survival of the organisms used in the WET testing.

13 f. Site specific water quality criteria andWater Effects Ratio Study

14 The §401 certification prohibits the discharge of any stormwater from operations on new

15 impervious surfaces until a site-specific study (a "water effects ratio study" or "WER study") has

16 been completed and approved by Ecology and appropriate limitations and monitoring

17 requirements have been established in the Port's NPDES permit. The WER study determines

18 how metals are moving from fractions of dissolved metal state or particulate state, and to

19 generally advance the knowledge of metals in the receiving waters. The purpose of the WER

20 study is to tell Ecology whether there are local effects in the receiving waters that result in
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1 different partitioning of metals. The §401 certification does not establish any deadline for the

2 study, but requires the Port to consult with Ecology to determine an appropriate time for its

3 submittal. A site-specific water effects ratio provides an indication of the metal concentration,

4 which would be expected to actually cause toxicity to aquatic species in a water body. The study

5 is intended to advance Ecology's knowledge as to exactly how metals in stormwater discharges

6 would behave in the receiving water. The WER study is intended to determine whether there are

7 seasonal or local conditions in the local streams that might affect the partitioning of metals in the

8 receiving waters. The way a WER does this is by determining the ratio between a metal's

9 toxicity in actual site water, comparing that with the toxicity in laboratory water (which is used to

10 develop generic numeric water quality standards), and then adjusting the generic numeric

11 criterion based on that ratio. A median lethal concentration is determined for each water, and the

12 two are compared to generate a WER. This ratio provides an empirical determination of the

13 difference in metal bioavailability between the site-water and laboratory water, expressed as a

14 ratio.

15 This ratio is used to adjust the numeric water quality criterion. The resulting standard

16 gives the necessary level of protection intended by the more generic (laboratory water) standard,

17 but with the standard adjusted for the particular characteristics of the water in that particular

18 stream.

19 The use of a WER study to tailor water quality criteria to site-specific conditions is based

20 on the fact the amount of metal that is actually "bioavailable" to organisms living within the
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1 receiving waters is what determines whether any specific amount of metal is actually toxic. The

2 bioavailability (and hence toxicity) of chemicals in receiving streams, creeks, or rivers, is

3 reduced by the presence of natural constituents such as suspended particles or organic matter.

4 Appellants raised concerns the WER study could result in reduced standards; however

5 Ecology witnesses indicated that the WER Study would not lessen any of the standards. It will

6 just provide a more accurate translator as to how the metal is actually behaving in the receiving

7 water and thus is designed to produce a site-specific standard that is fully protective of the

8 organisms within the streams.

9 Following the WER Study, under the NPDES (including future NPDES permits),

10 Ecology can require all necessary source and treatment BMPs. If those are inadequate, Ecology

11 can have the Port evaluate innovative or new treatment technologies that would control and

12 reduce the metals in the receiving waters.

13 The Port has already undertaken preliminary screening analyses of stormwater discharges

14 as part of the preparation of a WER study. Range-finding WER studies have been conducted by

15 the Port using water collected from multiple sites in Miller, Walker, and Des Moines Creeks.

16 Range-finding studies are preliminary WER studies used to determine whether a site-specific

17 ratio for a particular pollutant is possible and, if so, what the "range" of the ratio might be. The

18 site-specific studies required by the §401 certification will result in WER numbers and will also

19 show whether specific pollutants are attributable to stormwater discharges from the Port, or

20
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1 whether they are attributable to other sources. When accepted by Ecology, site-specific criteria

2 developed by the WER study would apply in lieu of the generic numeric water quality criteria.

3 The Port undertook range-finding studies for both copper and zinc, because toxic metals

4 screening tests had disclosed that these two metals were the metals of concern for the Airport

5 istormwater discharges. These range-finding studies showed a probable WER for copper for

6 Miller, Walker, and Des Moines Creeks that ranged from 6 to 28. That is, copper was shown to

7 be between 6 to 28 times less toxic in site-water than in laboratory water. The data from these

8 studies suggest the applicable water quality criterion for copper could be increased by a factor of

9 between 6 and 28 and still remain protective of sensitive species in the Miller, Walker, and Des

10 Moines Creek systems. Given the sampling concerns raised earlier, the Board does not believe

11 the water quality criterion should be increased. The WER study results shall only be used if the

12 data suggests the water quality criterion should be lowered; i.e., made stricter. The Board

13 therefore further conditions the §401 certification to limit the use of the WER study.

14 g. Glycols

15 Glycols are used to de-ice airplanes during certain weather conditions. The evidence

16 showed most glycol usage at the Airport is limited to infrequent, one- or two-day winter weather

17 episodes. There are no numeric state or national water quality standards for glycols. Nearly all

18 of the glycols used at the Airport are routed to the Industrial Wastewater System ("IWS"),

19 because all of the application of glycol must take place in the portion of the Airport that drains to

20 the IWS. Accordingly, any glycols appearing in stormwater samples come from drip or shear off
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1 the wings of planes as they taxi or take offoutside of the IWS area, or as the planes wait in line

2 on a runway to take off. There are three types of glycols used at the Airport: Type 1 (de-icing),

3 Type 2 (Anti-icing), and Type 4 (Anti-icing). The concern is primarily with the additives, which

4 make the glycols stick to the Aircraft. Types 2 and 4 have more additives and thus are more

5 toxic than Type 1. Ninety-nine percent (99%) of the glycols applied to commercial aircraft at the

6 Airport in 1998/1999 were Type I glycols, .8% are Type 2, and .2% are Type 4. None of the

7 glycol amounts found in streams near the Airport are present in quantities, which cause mortality

8 to sensitive organisms.

9 h. Mixing Zones

10 The proposed projects at the Airport include work that would occur in water or adjacent

11 to water along the shoreline. This work includes relocating the channel of Miller Creek, and

12 numerous instream projects such as demolishing existing bridge abutments. The §401

13 certification authorizes mixing zones for turbidity resulting from instream and shoreline

14 construction activities, and requires the Port to demonstrate to Ecology it has minimized any

15 mixing zone in accordance with WAC 173-201A-100(6). The §401 certification places no

16 specific limitations on the size or scope of the preauthorized mixing zones. The mixing zones

17 are intended to authorize the "temporary suspension" of water quality standards for turbidity

18 during the construction of in-water projects. The §401 certification also contemplates

19 exceedances of the turbidity standard beyond the mixing zones, describing what actions should

20 be taken in the event that "monitoring indicates turbidity standards are not being met at the
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1 boundary of the mixing zone." The §401 certification does not require the Port to stop work, or

2 to stop the exceedance of the turbidity standard in such an event, nor does it require the Port to

3 notify Ecology when such an exceedance occurs.

4 The §401 certification does not require the Port to identify or implement Best

5 Management Practices before authorizing the mixing zone for turbidity. Instead, it calls for the

6 Port to submit a "monitoring" plan for review, prior to the start of construction. The §401

7 certification defers, until the Port submits the monitoring plan, any demonstration the proposed

8 construction in streams can and will occur in compliance with applicable standards, including the

9 requirement for minimization in accordance with WAC 173-201 A-100(6).

10 Aside from the mixing zones for turbidity resulting from instream and shoreline

11 construction activities, no other mixing zones are authorized or referenced by the §401

12 certification.

13 i. Impact on wildlife habitat

14 Miller, Walker and Des Moines Creeks currently support a diverse fish population.

15 However, these streams are disturbed and have been significantly altered by urban development.

16 The Port prepared a Biological Assessment for the actions being taken pursuant to the Port's

17 Master Plan Update, as required by the Endangered Species Act. This Biological Assessment

18 was submitted to the National Marine Fisheries Service and the U.S. Fish & Wildlife Service

19 (collectively, the "Services"). The Biological Assessment concluded construction of the

20
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1 improvements at the Airport is not likely to adversely affect the species listed under the

2 Endangered Species Act. The Services concurred in this conclusion.

3 In addition to the Biological Assessment, an analysis of Essential Fish Habitat was

4 undertaken as required by federal law. That analysis concluded the Port's projects would have

5 no adverse effects on Chinook or pink salmon and that no long-term effects will occur to Coho

6 salmon. While there may be some short-term effects on Coho salmon, the study concluded that

7 habitat restoration projects undertaken in conjunction with the construction of the Airport

8 improvements would provide a long-term benefit.

9 j Dam safety

10 The proposed improvements at the airport include stormwater management facilities with

11 vast storage capacity. The sizes of the vaults were calculated based on the volume of water

12 necessary to fulfill the required low flow mitigation. The resulting "worst case" volume is 18.5

13 acre-feet of water for Walker Creek and 13.5 acre-feet of water for Des Moines Creek. Five

14 different ponds will impound volumes of water between 15.7 acre-feet and 92 acre-feet. The

15 §401 certification (Condition G) acknowledges some of the Port's proposed stormwater

16 management facilities will be subject to dam safety regulations (Chapter 173-175 WAC).

17 Ecology did not require, prior to issuance of the §401 certification, the Port to have the dam

18 safety permits in hand or to identify stormwater management facilities subject to dam safety

19 regulations. The §401 certification does, however, require the Port to "obtain a dam safety

20
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1 permit from Ecology prior to commencement of construction" for any facilities meeting the

2 requirements of Chapter 173-175 WAC.

3 2. LOW FLOW

4 a. General

5 The streams affected by the Port's Third Runway Project, Des Moines, Miller, and

6 Walker Creeks, are designated as Class AA streams under state water quality standards. This

7 classification designates the streams as "extraordinary" waters and confers the highest level of

8 protection under state water quality regulations.

9 Des Moines, Miller, and Walker Creeks support diverse and abundant fish populations,

10 including salmon and trout. Maintenance and protection of fish habitat is a characteristic use of

11 Class AA streams. Des Moines, Miller, and Walker Creeks also support a significant amount of

12 public recreation, flowing through public parks in Des Moines and Normandy Park, before

13 finally discharging to Puget Sound. Maintenance of recreational uses is a characteristic use of

14 Class AA streams.

15 Des Moines, Miller, and Walker Creeks are small streams and flow at very low levels

16 during the summer months. The removal of even small quantities of water from these streams

17 poses significant hazards to their aquatic health.

18 The Airport comprises a significant portion of the Des Moines, Miller, and Walker Creek

19 watersheds. The Third Runway Project will reduce already low flows in Des Moines, Walker,

20 and Miller Creeks during the summer and early fall season. This reduction is expected to
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1 degrade the ability of these creeks to support characteristic uses, and mitigation is therefore

2 required. The reductions to flows will be caused by the addition of new impervious surfaces to

3 the Miller Creek watershed (103 acres), the Walker Creek watershed (6 acres), and the Des

4 Moines Creek watershed (128 acres). Without mitigation, these new impervious surfaces would

5 increase peak flow rates in area streams during rainstorms, and would reduce flows during

6 seasonal low flow periods in Walker and Des Moines Creeks.

7 The purpose of stormwater management is to attenuate peak and low flow impacts of, and

8 water quality degradation from, water running off of impervious surfaces. Stormwater

9 management otien involves the capture of water in detention facilities, which release water

10 directly to streams or infiltrate water to groundwater.

11 The two major guidance documents for managing western Washington stormwater, the

12 1998 King County Surface Water Design Manual and the 2001 Ecology Manual, both recognize

13 stormwater can also be utilized to maintain base flows in streams during low flow periods. The

14 method described in both manuals involves infiltration of stormwater into the ground, which

15 eventually re-emerges as base flow in affected streams.

16 In order to identify low flow impacts, the Port modeled both pre- and post-construction

17 hydrologic conditions in Miller, Walker, and Des Moines Creeks. The difference between the

18 two conditions is intended to represent the streamflow impacts caused by the Third Runway

19 project for which mitigation is required.

20
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1 The pre-construction model was based on the land use in the area in 1994. Using the

2 Hydrologic Simulation Program--FORTRAN (HSPF), the Port analyzed how, in the context of

3 the 1994 land uses, various levels of rainfall (derived from a variable period of record) would

4 reach the streams through direct runoff, stormwater system drainage, or groundwater infiltration

5 and flow paths. This analysis was then used to model the lowest seven-day period of low flows

6 for each year and the seasonal windows within which those low flows occur. From this

7 information the Port selected the threshold flows below which mitigation would be required

8 (0.33 cfs for Des Moines Creek, 0.77 cfs for Walker Creek, and 0.73 cfs for Miller Creek), and

9 the mitigation window (July 24-Oct 24 for Walker Creek and July 30-Oct 31 for Des Moines

10 Creek). However, the Des Moines Creek Augmentation Preliminary Design is based on data

11 showing the flow to be 1 cfs at the monitoring station. The 1998 plan also proposed a 1 CFS

12 flow for Des Moines Creek. The Board finds the correct threshold flow to be 1 CFS, below

13 which mitigation will be required. The Board further conditions the §401 certification to include

14 this corrected threshold flow of 1 CFS for Des Moines Creek.

15 For post-construction modeling, the Port projected land uses for the year 2006 (including

16 the embankment and new runway, but excluding the Industrial Wastewater System (IWS) and

17 Des Moines basin fill borrow areas). Again, the Port analyzed, using HSPF and two groundwater

18 !models (Hydrus and Slice), how differing levels of rainfall on those surfaces would reach the

19 streams through infiltration and run-off. Utilizing the results from the various rainfall scenarios,

20 the Port projected summer streamflows following completion of the Third Runway project.
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1 Comparing the 2006 low flow model results to the 1994 low flow conditions, the Port calculated

2 its mitigation requirements to be 0.11 cfs for Walker Creek, 0.08 cfs for Des Moines Creek, and

3 0 cfs for Miller Creek. In Walker Creek, the estimated net impact of 0.11 cubic feet per second

4 (cfs) translates to a decrease of 3 millimeter (mm) in depth and 30 mm in width. In Des Moines

5 Creek, the average flow reduction of 0.8 cfs translates to a decrease of 9 mm in depth and 101

6 mm in width. The modeling showed little or no change to total stream flow in Miller Creek

7 during low flow periods. Given the Board's finding above on the threshold flow for Des Moines

8 Creek, the mitigation requirement for Des Moines Creek is greater than the estimate of 0.08 cfs.

9 The Board further conditions the §401 certification to require this greater level of mitigation

10 flows for Des Moines Creek.

11 The Port proposes to mitigate these low flow impacts using three methods: (1) seepage

12 of infiltrated stormwater from the new Third Runway embankment (in the Miller and Walker

13 Creek basins), (2) detention and release of stored stormwater during the summer low flow season

14 (in the Des Moines and Walker Creek basins), and (3) retirement of existing water uses (in the

15 Miller Creek basin). Just as with mitigation for peak flow impacts, the purpose of mitigation for

16 low flow impacts is to mimic pre-development conditionsmmaintaining streamflows in as close

17 to pre-development conditions as possible in order to protect habitat and aquatic organisms and

18 to ensure water quality standards will be met. The maintenance of streamflows is not, however,

19 the same as an established instream flow level for the length of these creeks. Rather, the

20 mitigation is required at a point shortly after leaving the Port's project area.
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1 The conditions contained in the §401 certification, pertaining to low stream flow

2 mitigation, are intended to offset the reduction in flow that will occur in Des Moines, Miller, and

3 Walker Creeks. The Port has prepared a low flow mitigation plan proposing to capture

4 istormwater in "reserve storage," and release it at precise rates during a specified mitigation

5 period in Walker and Des Moines Creeks.

6 A portion of the rain falling on the embankment will move into and through the

7 embankment, rather than run off as stormwater. Some of it will emerge as seeps, which will flow

8 into Walker and Miller Creeks. The maximum flow of infiltrated stormwater will reach Miller

9 Creek in July, approximately six to seven months after the maximum rainfall. Because this

10 seepage will reduce the overall low flow impact on Walker Creek, less mitigation from

11 stormwater detention is needed.

12 Seepage from the embankment will entirely eliminate the need for low-flow mitigation in

13 Miller Creek. Detaining stormwater and releasing it during low flow periods will mitigate low

14 flow impacts in Des Moines Creek and Walker Creek. Detained stormwater will be discharged

15 continuously into the affected streams during the low stream flow period for each of the streams.

16 The slow release of detained water will replicate the timing and amount of stormwater base flow.

17 The amount of low flow releases necessary to mitigate low flow impacts from the Airport

18 improvements has been determined using hydrologic modeling.

19
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1 b. Analysis of historic flows

2 The Port formulated its low flow mitigation plan based on an evaluation of historical

3 streamflows. This evaluation was based on analysis of 47 years of precipitation reports. From

4 these records, the Port identified historical stream flow levels, daily and weekly average flows,

5 and base flow (groundwater seepage or surface water released from lakes or wetlands).

6 Using this data, the Port's consultants identified a low flow period, i.e., the time of year

7 when stream flows are typically at their lowest. They also identified a mitigation period and a

8 volume of water necessary to mitigate the low flow impacts for Walker and Des Moines Creeks.

9 The Port quantified these effects through hydrologic modeling, using the Hydrologic Simulation

10 Program m FORTRAN ("HSPF"), Hydrus and Slice hydrologic models.

11 c. Modeling of low flow impacts

12 The HSPF model was used to model runoff and to account for evapotranspiration into the

13 atmosphere. For Miller Creek and Walker Creek, this data was then input into the Hydrus and

14 Slice models to determine the amount of surface runoff expected, the movement of water

15 infiltrating through the embankment, the amount of water flowing into the drains underlying the

16 embankment, and the amount seeping into the till layer. The resulting data was then input back

17 into the HSPF model to determine the timing of flows back to the streams.

18 The HSPF model was the appropriate tool to model low stream flows. The data

19 generated from the HSPF modeling was used to design facilities to capture, detain, treat, and

20 release stormwater.
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1 Appellants questioned the Port's use of several models to simulate the various phases of

2 water transport from precipitation to streams and to compare pre-construction and post-

3 construction conditions. Based on the evidence presented, the Board is satisfied no single model

4 could have accurately and effectively simulated hydrologic conditions in a project of this

5 complexity, and the data reflecting the Port's comparison of pre- and post-construction

6 conditions was accurate within a reasonable margin of error.

7 Appellants also questioned the Port's modeling of flow through the embankment,

8 criticizing some of the assumptions underlying that modeling and the application of the Hydrus

9 and Slice models. Based on the evidence presented, the Board finds Appellants have not met

10 their burden of showing the modeling assumptions were unreasonable or would lead to a

11 violation of state water quality standards.

12 The evidence presented demonstrated that the Port's application of the Hydrus and Slice

13 models resulted in modeled data reasonably expected from infiltration through the embankment.

14 The evidence presented supports the Port's assumptions with respect to the makeup of the fill to

15 be used in the embankment.

16 The fill used for the embankment will have existing moisture content and will be exposed

17 to precipitation throughout the estimated six-year construction period. Groundwater already

18 discharges from the base of fill placed in the embankment, indicating that the moisture content of

19 the fill and the necessity of a "wetting up" period are not valid concerns.

20
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1 d. Model calibration

2 Proper calibration of the model gives greater confidence that the modeled results are

3 those expected to occur. Calibration is a critical step in model development by which the model

4 output, achieved through simulation of environmental conditions, is compared with actual,

5 observed data (such as stream gauge records) to determine whether model predictions are valid

6 and reliable. Model calibration was done for each of the three affected streams.

7 Much of Appellants' challenge to the Port's modeling efforts involve criticisms of the

8 calibration of certain models or the failure to account for water possibly lost as a result of

9 improvements to the Port's IWS. The Board finds, while simulated flows did not exactly match

10 measured flows, no model would produce an exact replication of measured data. A model may

11 be properly calibrated even though it does not match observed data exactly.

12 While Appellants' witnesses were critical of certain calibrations, they either failed to

13 quantify the impacts they asserted or their evidence (particularly with respect to impacts from the

14 IWS system) was speculative. Evidence was also presented showing calibration and modeling

15 was an iterative process, with each successive effort attempting to provide a better fit than the

16 last.

17 In addition, conditions imposed by Ecology in the §401 certification mitigate for potential

18 low flow impacts. These conditions require the Port to monitor streamflows and seepage from

19 the embankment and, if necessary, implement contingency measures to mitigate the project's low

20 flow impacts. The evidence shows such contingency measures are feasible and can be
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1 accomplished through modification of the times and rates at which detained stormwater is

2 released, and there will be sufficient stormwater detention to meet any contingencies revealed by

3 the monitoring. Thus, even if the iterative monitoring process shows changes to the necessary

4 mitigation, monitoring will provide a means to adjust the stormwater management system to

5 release sufficient flows to mitigate low flow impacts.

6 e. Target flows

7 The Low Flow Plan indicates that the impacts of the Third Runway Project will reduce

8 base flows in local streams as early as June each year, when streamflows drop to their seasonal

9 lows. Mitigation, however, will not commence until July 24 for Des Moines Creek and August 1

10 for Walker Creek. The §401 certification requires the Port to monitor adverse impacts to aquatic

11 biota during June and July. Again, the evidence demonstrates contingency measures are in place,

12 which require modification of the times and rates of release of detained stormwater. Appellants

13 have not shown that these provisions are inappropriate or inadequate.

14 3. WATER RIGHTS

15 As noted above, the Third Runway Project will significantly alter the hydrology of the

16 airport property. Because of these impacts, the Port must mitigate through low flow

17 augmentation in Des Moines and Walker Creeks. The proposed source of water for the low flow

18 augmentation plan is stormwater from the Port's property. The Port proposes to capture, detain

19 and then release 19.0 acre-feet of stormwater to Walker Creek at the rate of. 11 cubic feet per

20 second (cfs), continuously between August 1 and October 31 each year. The Port's augmentation
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1 plan also involves the release of 13.5 acre-feet of water to Des Moines Creek at the rate of 0.08

2 cfs, continuously between July 24 and October 24 each year. The Port does not propose any low

3 flow mitigation for Miller Creek.

4 To match the peak flows, which would have occurred prior to development, the Port will

5 detain stormwater in its detention facilities for more than half the year. To avoid low flows, the

6 Port will detain approximately 9% of the collected stormwater for an additional period of weeks

7 or months. In both cases, detained stormwater will be slowly released at precise rates to the

8 affected creeks.

9 It is not uncommon for stormwater management systems to detain water for periods of

10 weeks or months. What is different in this stormwater management system is the manner in

11 which the stormwater is released from a detention facility. Here, the water will be used to

12 augment seasonal low flows in a manner distinct from infiltration.

13 Des Moines and Miller Creeks are presently closed to the issuance of new "consumptive"

14 water rights. WAC 173-509-040(1). Although applications are pending, neither surface nor

15 groundwater rights are being issued in this area at this time.

16 4. FILL CRITERIA, EMBANKMENT AND MSE WALL

17 a. General

18 The Third Runway will be constructed west of the two existing airport runways. Moving

19 west from the existing runways, the ground elevation drops and forms the drainage basins for

20 Des Moines, Miller, and Walker Creeks. To construct the Third Runway, the existing drainage
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1 basins west of the airport would need to be filled with approximately 20 million cubic yards of

2 fill material. The Third Runway would then be built on an earthen embankment constructed with

3 imported fill material. In places, the embankment would be retained by a mechanically stabilized

4 earth ("MSE") wall 135 feet high at its tallest point (and further topped with a twenty-foot-high

5 sloped embankment for a total height of 155 feet), for a distance of 1,500 feet. The eastern

6 boundary of the embankment abuts the existing airfield at the Airport, while the western

7 boundary would either be sloped or bounded by one of three MSE walls. At the base of the

8 embankment, the Port proposes to construct a drainage layer, which is intended to prevent

9 groundwater pressures from building up within the embankment when the groundwater table

10 rises during winter months, and to direct groundwater flow away from the embankment to

11 prevent geotechnical instability. The drainage layer would be three feet thick and be designed to

12 collect groundwater seepage through the embankment and transport this water under the MSE

13 wall to wetlands between the wall and the relocated Miller Creek.

14 Three MSE walls are planned along the embankment: a North Wall about 1,300 feet long

15 and up to 90 feet high, a West Wall about 1,450 feet long and uP to 135 feet high, and a South

16 Wall about 900 feet long and up to 50 feet high. The three MSE walls along the embankment

17 would use strips of steel in the compacted fill material and a relatively thin reinforced concrete

18 facing to form a vertical retaining wall face. The reinforcing strips would extend into the

19 embankment fill behind the wall, perpendicular to the wall face. Friction between the strips and

20
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1 the layers of compacted soil are designed to prevent the strips from pulling out, and would

2 support the wall face

3 b. Potential for MSE Wall failure and seismic risk

4 The West MSE Wall is designed to withstand an earthquake with a 10% probability of

5 occurring in any 50-year period, which on average will occur once every 475 years. This equates

6 to an average magnitude of 6.7 for the design earthquake. It is also the standard adopted in the

7 current version of a national code for transportation structures by the American Association of

8 State Highway and Transportation Officials (AASHTO). In contrast, the designers for the new

9 Tacoma Narrows Bridge use the more conservative 3% in 75 years design event with an average

10 return of 2,500 years. Similarly, the design for a new Alaskan Way viaduct in Seattle calls for

11 use of the 3% in 75 years design event. The Port's selection of the less protective "design

12 earthquake" standard is based on concluding the Third Runway is not an essential, or lifeline,

13 facility. A lifeline facility is one that is to be serviceable after an earthquake to assist in the

14 emergency response. The Port determined this facility, the Third Runway, is not a lifeline facility

15 and thus the standards for typical commercial high-rise buildings or highways is adequate. The

16 Board agrees. This facility is not a lifeline facility, as there are two other runways at the Airport

17 along with other, smaller regional airports nearby. The appropriate standard for this Board is not

18 whether this facility is an essential facility, but rather will it sustain any environmentally

19 damaging failure during an earthquake.

20
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1 The Port's analyses of the soils beneath the proposed site of the MSE wall showed the

2 native soils are soft or loose and will not provide a suitable foundation due to seismic shaking

3 (termed "liquefaction"). As a result, the Port proposed using in-ground "stone columns" to

4 support the MSE structure to avoid open excavation immediately adjacent to Miller Creek and

5 associated wetlands, and to avoid any potential short-term impacts associated with temporary

6 construction dewatering. After studying stone column field tests, the Port concluded better

7 construction reliability would be achieved by removing and replacing the poor soils. The proposed

8 excavation might encroach upon Miller Creek in some locations, requiring relocation of the

9 stream channel.

10 Part of the analysis undertaken during design of the West MSE Wall was a deformation

11 analysis, which considered the effect that the design earthquake would have on the wall. The

12 deformation analyses found a catastrophic failure - i.e., a failure that would cause the wall to fall

13 down or soil from it to be spilled into Miller Creek - was highly unlikely. Analyses also showed

14 liquefaction possibly occurring during an earthquake would not clog the underdrain beneath the

15 West MSE Wall.

16 We find the Port used the appropriate design level earthquake, and that the modeling was

17 adequate.

18 c. Fill criteria

19 There is a risk surface water runoff from the embankment could transport embankment

20 contaminants to area wetlands and streams. Further, groundwater percolating through the

O1
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1 embankment to wetlands and streams below could transport contaminants to those waters. The

2 §401 certification proposes to address this risk through imposition of procedures and criteria

3 concerning placement of fill at the site.

4 The §401 certification generally defines acceptable fill sources as including state-certified

5 borrow pits, contractor-certified construction sites, and Port of Seattle-owned properties. It

6 further defines prohibited fill sources as fill sources which ,'in whole or in part consist of soils or

7 materials that are determined to be contaminated following a Phase 1 or Phase 2 site

8 assessment." State Certified borrow pits are those that the Washington Department of

9 Transportation has found to have geotechnically suitable material, not necessarily contaminant

10 free. The Washington Department of Transportation testing does not include testing for

11 contaminants.

12 The lynchpin of Condition E is numeric fill criteria establishing allowable concentration

13 limits for certain identified contaminants--metals and components of total petroleum

14 hydrocarbons--stated in allowable milligrams of contaminant per kilogram of soil. The analysis

15 described below evaluates whether a particular contaminant is present and if so, can it be

16 detected, is it mobile, will it bind to the soil and finally, what is the risk?

17 Condition E of the §401 certification requires the Port to undertake a multi-step process

18 to ensure fill used in the embankment will not threaten water quality, beginning with a limitation

19 on the sources from which the Port can accept fill.

20
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1 Condition E also requires the Port to conduct an Environmental Site Assessment in

2 accordance with standards developed by the American Society of Testing and Materials before

3 accepting fill from any source. Initial "screening" of fill sources occurs through "Phase I"

4 assessment procedures. This Phase I assessment includes, among other things, a review of

5 relevant records, maps and aerial photos, interviews with owners, and on-site inspections to

6 determine whether there might be contamination on the property. Phase II screening occurs

7 when the potential exists for soil contamination, and includes interviews with site owners and

8 others with knowledge of site history, site reconnaissance, and sampling and analysis of soil from

9 the proposed source. The Fill Criteria chart shown on page 17 of the §401 certification has been

10 superseded by Attachment E (which is the last page of the §401 certification) as a result of the

11 USFWS Biological Opinion. The fill criteria are as follows:

12

13

14

15

16

17

18

19

20
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11 The sampling requirements set forth in Condition E of the §401 certification are a safety

12 net following a Phase I or Phase II Assessment. The §401 certification specifies the minimum

13 number of samples that must be taken when the Phase I Environmental Site Assessment indicates

14 there is no likelihood of contamination. These requirements are to confirm the results of the

15 Phase 1 and Phase 1]Assessments and include the number of samples to be collected and the

16 analytes for which testing must be performed. The numbers of samples required are:

17

18 Cubic Yards ofsoil Minimum number of Samples
<1,000 2

19 1,000 - 10,000 3
10,000 - 50,000 4

20 50,000 - 100,000 5
>100,000 6

O1
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1

2 The Appellants argue sampling numbers should be aimed, much like the requirements of the

3 Model Toxics Control Act (MTCA), at getting 95% chance of meeting the standard. They

4 further argue the numbers of samples depend on the variability of the site, rather than a fixed

5 number as indicated in the chart above. If contamination is suspected as the result of a Phase I

6 Environmental Site Assessment, the Port must consult with Ecology to determine the number of

7 samples to be taken during the Phase II Site Assessment or other appropriate sampling

8 requirements. The results of the sampling are then compared to the numeric fill criteria in the

9 §401 certification to determine the suitability of the fill source for Port 404 projects.

10 Condition E includes numeric criteria for 14 metals and for total petroleum hydrocarbons

11 ("TPH"). Ecology based some of the numeric fill criteria on MTCA Method A cleanup criteria,

12 which have been established under legislation for remediation of contaminated sites. Ecology

13 used MTCA Method A as a starting point for the fill criteria because there was no other guidance

14 on how to determine fill criteria, except for criteria on contaminated fill or soil.

15 For those constituents for which no Method A level exists, Ecology used the "fixed

16 parameter three-phase partitioning model" described in WAC 173-340-747 to calculate numeric

17 fill criteria. This model performs a "back-calculation," which starts with the numeric water

18 quality criteria for the receiving water and works backward to derive soil concentrations

19 protective of water quality. Ecology then compared the soil concentrations derived using the

20 back-calculations to two other sets of numbers: natural background concentrations (set at the
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1 90 th percentile, which is a value higher than 90% of the samples taken, but lower than 10% of the

2 samples taken), and practical quantitation limits (PQLs) 1. If the back-calculated soil

3 concentrations were lower than either of these numbers, Ecology adjusted the soil concentrations

4 so they were equal to the 90 th percentile natural background concentration or the PQL. Thus, in

5 some instances the calculated §401 Certificate contaminant limits were adjusted based upon

6 Ecology Publication 94-115, Natural Background for Soil Metals in Puget Sound, or upon the

7 PQL found in a 1993 Ecology implementation memo.

8 The numeric fill criteria described above apply to the general embankment fill. For

9 certain constituents, Ecology also set more stringent numeric criteria for fill placed in the

10 "drainage layer cover," which is a wedge-shaped portion of the embankment that will directly

11 overlie the drainage layer. One of the provisions of the §401 certification allows "compliance

12 options" under Condition E. One of these allows construction of a "wedge" (also called the

13 "drainage layer cover") of less contaminated soil 40 feet thick at the face of the embankment

14 sloping back, at a rate of 2%.

15 Despite the testimony of Ecology witnesses on the calculation numeric fill criteria,

i 6 evidence was presented showing the §401 certification allows contamination at levels above the

17 calculated values derived for the protection of surface water and/or groundwater for seven of the

18

19

20 1A PQL is defined inthe MTCA Regulations as "the lowest concentrationthat can be reliably measuredwithin specifiedlimits

of precision,accuracy,representativeness,completeness and comparabilityduring routine laboratoryconditions, using
o 1 Departmentapprovedmethods." WAC 173-340-200.
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1 thirteen contaminants of concem. While it appears a few of the constituents such as beryllium,

2 copper, and zinc were in fact set to natural background, the §401 certification limits are higher

3 than natural background 2 for many of the constituents such as arsenic, cadmium, lead and

4 mercury. In making adjustments up to the PQL, Ecology's expert misread the "thumbs up" icon

5 in the 1993 Ecology implementation memo. As a result, Ecology failed to recognize other test

6 methods available with lower PQLs. Actual sampling data supplied by the Port indicates its

7 testing methodologies are in fact capable of detecting concentration limits for nearly all the

8 contaminants of concern, at levels below .5 mg/kg-significantly lower than the PQLs utilized in

9 establishing the numeric fill criteria in the §401.

10

11

12

13

14

15

16 2
For example, the §401 limit for antimony is 16 milligrams/kilogram (mg/kg), yet Ecology calculated that the

allowable level of antimony for the protection of ground water should be no more than 5.79 mg/kg. The §401 certification
17 allows arsenic at concentrations of 29 mg/kg, yet Ecology calculated that no more than 2.92 mg/kg of arsenic should be allowed

for the protection of groundwater. The §401 certification allows 2 mglkg of cadmium, yet Ecology calculated that to protect
surface water no more than .09 mg/kg of cadmium should be allowed in the soil and no more than .69 mg/kg of cadmium should

18 be allowed in the soil to protect groundwater. The §401 certification allows lead at levels of up to 250 mg/kg, yet Ecology
calculated that no more than 234 mg/kg of lead should be allowed for the protection of surface water. For mercury, the §401

19 certification allows 2 mg/kg, yet Ecology calculated that for the protection of surface water the standard should be no more than
.01 mg/kg. The §401 certification allows 5 mg/kg of selenium in the soil, yet Ecology calculated that for the protection of
surface water no more than .52 mg/kg of selenium should be allowed in the soil. Finally, the §401 certification allows 5 mg/kg

20 of silver, and yet Ecology calculated that no more than .28 mg/kg of silver should be allowed based on the protection of surface
water.

'11
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1 A comparison of the values is presented in the table below:

2

3 Contaminant 401 Surface Ground Natural

4 Water Water Background

5 Antimony 16 5.79 Na

6 Arsenic 20 2.92 7

7 Cadmium 2 .09 0.69 1

8 Lead 250 234 24

9 Mercury 2 .01 .07

10 Selenium 5 0.52 Na

11 Silver 5 0.28 Na

12

13 The numeric fill criteria allow for concentrations of gasoline to be present at 30

14 milligrams/kilogram (mg/kg), and diesel and heavy oil at up to 2,000 mg/kg. Gasoline is a

15 refined petroleum product, which is not found in its refined state in nature. The Port argued

16 man-made petroleum constituents would not be allowed, but some natural occurring TPH (Total

17 Petroleum Hydrocarbons) might show up as part of the sampling, derived from the natural

18 decomposition of organic compounds. The Board is not persuaded by this argument. In fact,

19 Ecology's witness indicated a mistake had been made in keeping the limit for TPH on the chart.

20 The Board therefore finds the acceptable limit for the fill criteria should be based on the natural
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1 background levels, when available. When not available, the "back calculations" done by

2 Ecology to protect groundwater and surface water should be used. Only when neither is available

3 should the MTCA standards be used. Therefore, the Board finds the appropriate fill criteria to be

4 as follows:

5 Antimony 5.79 mg/kg

6 Arsenic 7 mg/kg

7 Barium 12,000 mg/kg

8 Beryllium .6 mg/kg

9 Cadmium 1 mg/kg

10 Chromium 42 mg/kg

11 Copper 36 mg/kg

12 Lead 24 mg/kg

13 Mercury .07 mg/kg

14 Nickel 48 mg/kg

15 Selenium .52 mg/kg

16 Silver .28 mg/kg

17 Thallium 2 mg/kg

18 Zinc 85 mg/kg

19 TPH 0

20

'31
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1 Under the §401 certification, proposed fill criteria are to be applied based on sampling

2 and testing protocols. The fill source sampling is governed by the chart on page 16 of the §401

3 certification, which requires no more than six samples t_om a fill source greater than 100,000

4 cubic yards. Peter Kmet, Ecology's toxics cleanup program senior engineer, recommended that

5 ten samples be required for every 2,000 cubic yards for Port-owned properties and construction

6 sites, with one additional sample for every 500 cubic yards. Even for so-called "native" borrow

7 pits, Mr. Krnet recommended 15 samples for sites between 50,000 and 500,000 cubic yards plus

8 one sample for every additional 100,000 yards to ensure protection of water resources. The

9 Appellants' expert recommended the 401 Certification should have required a determination for

10 each site of the number of samples needed to reach a "95% confidence level that you will meet

11 the [contaminant] criteria." The Board finds the minimum number of samples to be inadequate

12 and thus further conditions the §401 certification to require the same minimum number of

13 samples as is required for sampling under MTCA.

14 If the fill material exceeds any of the numeric fill criteria, the §401 certification allows

15 the Port to use the Synthetic Precipitation Leaching Procedure (SPLP) to assess whether a

16 particular constituent in the tested soil will leach at rates with the potential to threaten water

17 quality. In the SPLP, fill material is placed in a column, and liquid comparable to acid rain is

18 passed through it. The laboratory then analyzes the resulting leachate to determine the

19 concentration of soil constituent chemicals of interest. SPLP analysis results are then used to

20 determine if the Port may use that fill material, even if it initially exceeded the numeric fill
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1 criteria. The SPLP is a test in which fluid is passed through a soil sample with the fluid then

2 collected and analyzed for contaminants. The results from the SPLP are then compared to fresh

3 water ambient water quality criteria in WAC 173-201A-040 (adjusted for PQLs). Conflicting

4 testimony from the Respondents indicated the SPLP procedure could not be used to approve

5 material that exceeded MTCA Method A standards. However, a Port consultant acknowledged

6 after site sampling shows a site has failed the MTCA Method A based initial screening criteria,

7 the Port uses the SPLP to approve the importation of fill material.

8 Concerns were raised the SPLP procedure does not address the complete set of water

9 quality standards, only the toxic substances surface water standards (WAC 197-201A-040), and

I0 ignores state groundwater standards such as Chapter 173-200 WAC. A second concern is only

11 one SPLP sample is required to be collected for each original screening sample that exceeds the

12 screening criteria. The concern is no statistically meaningful test protocol exists for using the

13 ISPLP. A third concern is the SPLP method is in large part incapable of detecting contaminants

14 of concern at the levels established in WAC 173-201A-040. This is because the freshwater

15 criteria listed in WAC 173-201A, utilized as a benchmark for the SPLP testing, are hardness-

16 dependent. Ten of the 13 metals listed in the §401 certification have a hardness-adjusted

17 freshwater chronic standard lower than 50 micrograms/liter. The SPLP procedure is, however,

18 ineffective at determining compliance with water quality standards for these metals because the

19

20
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1 SPLP's reporting limit is higher than the §401 contamination limit. 3 Finally, WAC 173-201A-

2 040, the surface water toxic substances criteria, do not establish standards for antimony,

3 beryllium, silver, and thallium, which are all listed as constituents of concern under the §401

4 certification. Thus, there is no standard in WAC 173-201A-040 for these contaminants by which

5 to evaluate the SPLP test results.

6 The Port performed a modeling analysis of the numeric fill criteria in the §401

7 certification to verify they are protective of water quality. The model considered infiltration of

8 water through the embankment, leaching of compounds in the embankment by infiltrating water,

9 and transport of those compounds through the embankment. The model assumed the entire fill in

10 the general embankment contained the maximum concentrations of metals allowed under the

11 §401 certification. The model results showed water discharging from the toe of the embankment

12 would not exceed ambient water quality standards for any of the metals listed in the §401

13 certification at any time over a thousand-year period

14 The Port also performed a sensitivity analysis of these modeling results in which the

15 embankment was assumed to be made up entirely of soil with the most leachable metal (arsenic),

16 at a concentration 10 times the concentration allowed in the §401 certification. The results of the

17 sensitivity analysis showed that the water discharging from the toe of the embankment would not

18 exceed the ambient water quality standard for arsenic, notwithstanding its presence in the

19

20
3

The 10 metals with hardness adjusted fresh water chronic criterion less than 50 micrograms/liter include antimony, beryllium, cadmium, total

'31 =chromium, copper, lead, mercury, selenium, silver and thallium. See Ex. 280. The SPLP is not used to test for petroleum contamination.
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1 embankment at 10 times the concentration allowed in the §401 certification at any time over a

2 thousand-year period.

3 However this testimony was rebutted. The Board is concerned with the intended use of

4 the SPLP process. Therefore, the Board finds the SPLP process should not be used to allow the

5 importation of fill above the fill criteria.

6 Finally, nothing in this opinion requires the Port to remove any fill that has already been

7 imported to the Airport site.

8 5. GROUNDWATER

9 The majority of the existing wetlands west of the airport are hydrologically maintained by

10 groundwater and seeps emanating from a shallow groundwater aquifer, which daylights along the

11 western slope of the plateau abutting the Port's proposed fill. The Port has found contamination

12 in groundwater beneath the Airport Operations and Maintenance Area ("AOMA"). Jet fuel,

13 gasoline, industrial solvents, mineral spirits, lubricating oil, and aircraft deicing fluids have all

14 been found in the soil and groundwater within the AOMA. The AOMA is an area that includes

15 the passenger terminals and aircraft maintenance hangars, gates, and fueling areas. It is located

16 to the east of the airfield, taxiways and runways, where planes are not fueled or serviced. The

17 western border of the AOMA is approximately one-half mile from where the Third Runway will

18 b.e located. The contaminated aquifer (the Qva aquifer) flows generally to the west and

19 northwest from the AOMA in the direction of Miller Creek and the sloped wetlands.

20
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1 In 1999, Ecology issued Agreed Order No. 97TC-NI22 under the Model Toxics Control

2 Act (MTCA) requiring the Port to investigate the nature and extent of this groundwater

3 contamination. The Agreed Order requires the Port to develop a model to predict groundwater

4 flow and contaminant fate and transport beneath the Airport. Appellants did not prove the Port

5 was violating the 1999 Agreed Order. Appellants claim Ecology lacked reasonable assurance

6 that water quality standards would be met because this contamination could migrate from the

7 AOMA, and because the Port has not completed all phases of the investigation required by the

8 MTCA order.

9 The Port and Ecology presented evidence, pursuant to the MTCA order, that the Port has

10 undertaken a preferential pathways analysis to determine the sources of groundwater

11 contamination in the AOMA, the lateral and vertical extent of that contamination, and the

12 direction in which groundwater beneath the AOMA flows.

13 The Port and Port tenants have installed a large array of groundwater monitoring wells in

14 and around the AOMA, and collect samples from them. These samples, taken over many years

15 from wells installed both prior to and following the execution of the Agreed Order, indicate there

16 is contamination from airline fueling and maintenance activities in shallow, perched water zones

17 beneath the AOMA, and in the deeper Qva aquifer. The monitoring wells also indicate

18 contamination in both groundwater units has migrated very little.

19 The Port also determined, while groundwater flow in the shallow perched water zones

20 beneath the AOMA is variable, it frequently moves away from the area of the Third Runway

Ol
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1 embankment. Groundwater in the deeper Qva aquifer flows generally to the west at depths of

2 approximately 60 to 90 feet below ground surface.

3 Appellants argue that development activities, such as construction of utility corridors and

4 dewatering associated with subgrade improvements, could draw the AOMA groundwater

5 contamination toward the Third Runway embankment.

6 Existing utility corridors at the Airport are close to the ground surface, above the

7 shallowest contaminated groundwater. The utility corridors are circuitous and complex, with

8 frequent changes in direction. The evidence showed there has been no significant migration of

9 groundwater contaminants along these corridors.

10 In addition, under Condition F. 1 of the §401 certification, Ecology recently approved a

11 series of BMPs that the Port will use during construction of subsurface utilities, including

12 backfilling any new trenches with low permeability material to prevent migration of

13 contaminated groundwater. No evidence was presented that these BMPs are inadequate to

14 prevent the movement of contaminated groundwater through utility corridors. Moreover, the

15 Port's plans are to construct only one new utility line between the AOMA and the Third Runway,

16 and this line will not intersect contaminated groundwater.

17 Based on the evidence presented, the Board finds, although the Port has not presently

18 completed all of the work required by the MTCA order, it has completed sufficient work to

19 demonstrate groundwater contamination is confined to the AOMA and is not likely to migrate

20 outside of the AOMA or toward the Third Runway embankment. The Board further finds it very
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1 unlikely contaminated groundwater would be induced to migrate to the Third Runway

2 embankment area via utility corridors or other construction activity.

3 Finally, the Board finds it unlikely dewatering activities could cause contaminated

4 groundwater to migrate any significant distance. The three areas proposed for dewatering during

5 construction of the Third Runway, are located at the South MSE Wall, the West MSE Wall, and

6 the North MSE Wall. These areas are between one-half mile and one mile from the AOMA,

7 where the groundwater contamination is located. The Port presented evidence that dewatering

8 during excavation could draw water from up to 80 feet beyond the excavation boundary, while

9 Appellants presented evidence water could be drawn from up to 175 feet beyond the excavation

10 boundary. Since there is no evidence of any groundwater contamination within 175 feet from the

11 areas where dewatering will occur, we find dewatering will not affect the movement of

12 contaminated groundwater.

13 6. WETLANDS

14 a. General

15 The Port's projects at the Airport will permanently fill 18.37 acres of wetlands and 0.92

16 acres of prior converted cropland, for a total of 19.29 acres of permanent impacts to wetlands.

17 Construction will temporarily affect 2.05 acres of wetlands. While the 2.05 acres will be

18 restored, Ecology has considered the 2.05 acres of impact a wetland impact for which mitigation

19 is required. The total wetland impacts, permanent and temporary, are 21.34 acres. The Port's

20 plan to mitigate these impacts is outlined in its Natural Resources Mitigation Plan (NRMP).
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1 Mitigation is planned both on-site, in the sub-basins on or adjacent to the Airport, and off-site, at

2 a 65-acre site in Auburn.

3 The mitigation plan for the site conditions (soil, hydrology, vegetation, and landscape

4 conditions) determines the restoration approaches, which will establish desired ecological

5 functions in a sustainable manner. The mitigation sites are assured long-term protection by

6 restrictive covenants legally protecting them from other uses. These approaches are designed to

7 ensure wetland functions are ultimately replaced and that the duration of temporal impacts is

8 minimized.

9 In the sub-basins on or adjacent to the Airport, the Port proposes to: (1) restore 11.95

10 acres of degraded wetlands, (2) enhance 22.32 acres of degraded wetlands, (3) enhance 54.93

11 acres of wetland and riparian buffers, and (4) preserve 23.55. While siting new wetland creation

12 in-basin was difficult because of aircraft safety concerns about new wildlife attractants, the goal

13 of Ecology was to have the Port replace all impacted wetland functions in-basin, with the

14 exception of the wildlife attractant functions. The following chart shows the actual acres of

15 mitigation proposed and the mitigation credits assigned to each component of the NRMP:

16

17

18

19

20
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1 Table 4.1-3. Summary of wetland mitigation credit for Seattle-Tacoma International Airport Master Plan Update
improvements. (All impacts and mitigation occur in WRIA 9.)

2 Mitigation Mitigation Area (ac) Mitigation Credit
ON-SITE

3
Wetland Restoration - Credit ratio 1: 1

4 Remove Fill Adjacent to Lora Lake 1.00 1.00
Remove Fill at Des Moines Way Nursery Site 2.00 2.00
Remove Fill at Wetland A 17 0.30 0.30

5 Vacca Farm (prior converted cropland and other upland) 6.60 6.60
. Temporary Impact 2.05 2.05

6 Subtotal 11.95 11.95
Wetland Enhancement - Credit ratio 1:2

Des Moines Way Nursery 0.86 0.43
7 Vacca Farm (Farmed Wetland, Other Wetlands, Lora Lake) 5.70 2.85

Wetlands in Miller Creek Wetland and Riparian Buffer 10.25 5.12
8 Type Valley Golf Course 4.50 2.25

Wetland in Des Moines Creek Buffer 1..01 0.51

9 Subtotal 22.32 11.16
Buffer Enhancement- Credit ratio 1:5

Miller Creek Buffer, South of Vacca Farm 40.86 8.17
10 Vacca Farm 4.58 0.92

Lora Lake 1.81 0.36

11 Tyee Valley Golf Course Mitigation Area Buffer 1.57 0.31
West Branch Des Moines Creek Buffer 3.38 0.68

Des Moines Way Nursery 2.73 0.55
12 Subtotal 54.93 10.99

Preservation - Credit Ratio 1.'10

13 Borrow Area 3 Wetland 2.35 0.24
Borrow Area 3 Buffer 21.20 2.10

Subtotal 23.55 2.34
14 Total On-Site 112.75 36.44

OFF-SITE
15 Wetland Creation - Credit ratio 1 :I

Forest (17.20 acres), shrub (6.0 acres), emergent (6.20 acres), and open 29.98 29.98

16 water (0.60 acres)
Wetland Enhancement- Credit ratio 1:2 19.50 9.75
Buffer Enhancement - Credit ratio 1:5 15.90 3.18

17 Total Off-Site 65.38 42.91

TOTAL 178.13 79.35
18

19

20

Ol
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1 Further clarification on one aspect of the mitigation, Lora Lake, is provided in Table 5.1-

2 1 in the NRMP. That chart indicates the 3.06 acres of wetland enhancement credit is given for

3 the surface of Lora Lake.

4 The §401 certification requires the Port to implement the mitigation detailed in the

5 NRMP. The NRMP provides for a 2:1 ratio (two acres of mitigation for every one acre of

6 impact) of wetland mitigation credits and a no net loss of wetland functions. The mitigation sites

7 are designed to replace the variety of wetland functions impacted by the project. Mitigation for

8 the 19.29 acres of wetland fill is detailed in the chart shown above.

9 Ecology's wetland guidance (How Ecology Regulates Wetlands, Ecology publication 97-

10 112) sets forth general mitigation ratios. Ratios help determine equivalency between the wetland

11 function lost and proposed mitigation. These ratios may be adjusted based on site-specific

12 factors, including:

13 1. The types(s) of wetlands being filled

14 2. The likelihood the mitigation action will be successful

15 3. The time it will take for the action to be fully successful

16 4. The location of the mitigation actions

17 5. How well the mitigation wetlands will persist on the landscape

18 This guidance document is silent on Ecology's current practice of granting mitigation

19 credit for upland buffers, as well as Ecology's recognition of the FAA's concern about wetland

20 mitigation around airports (due to bird-strike concerns).
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1 Ecology argues there are at least two means to apply mitigation ratios. One way is to give

2 credit 1:1 for every new acre of wetland created or restored, credit of 2:1 for wetland area

3 enhancement, credit of between 5:1 and 10:1 for riparian/buffer enhancement and preservation,

4 and require the total mitigation credit equal at least double (2:1) the area being filled. The other

5 method is to follow the general ratios contained in Ecology's guidance. The Port opted for the

6 former.

7 The Appellants argue that the Port received "credit" for projects, which are not wetland

8 restoration. They argue that restoration should cover actions to re-establish wetlands or wetland

9 functions currently absent, not for restoring degraded wetlands. Further, the Appellants argue

10 mitigation credit should not have been given for restoring existing wetlands or for open water

11 (Lake Lora), or for applying credit to preserving wetlands, which are already subject to protection

12 under existing state and federal laws and regulations. Finally, they contend the Port did not

13 reasonably exhaust its search for on-site wetland mitigation.

14 The Port's planned in-basin mitigation includes improvement to over 112 acres of land in

15 the affected basins, including the enhancement of over 1.4 miles of degraded urban streams. The

16 NRMP also requires preservation of over 2 acres of wetland and 21 acres forest buffer. In

17 evaluating in-basin mitigation opportunities, the Port did not fully evaluate the headwater

18 wetland in the Walker Creek basin for its potential to serve as mitigation.

19

20
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1 In addition to these in-basin mitigation measures, the Port proposes to construct wetland

2 mitigation off-site on a 65-acre parcel in the City of Auburn. This mitigation site would provide

3 forested, shrub, emergent, and open water wetland habitats and functions to a site where these

4 functions are currently absent or degraded.

5 The Aubum off-site mitigation involves wetland restoration, wetland creation, and

6 wetland enhancement. The mitigation establishes 17.2 acres of forested wetland, 6.0 acres of

7 shrub wetland, 6.2 acres of emergent wetland, 0.60 acres of open water, and 19.5 acres of

8 emergent wetland habitat. These habitats will be protected with approximately 15.9 acres of

9 forested upland buffers.

10 The Port proposed to construct the Auburn wetland mitigation site because of serious

11 concerns regarding aircraft safety from creation of new wildlife attractants, such as waterfowl

12 and flocking birds, near runways for commercial aviation. The Auburn site is in the same Water

13 Resource Inventory Area as the Airport (WRIA 9).

14 In addition, the §401 certification requires the Port to execute and record restrictive

15 covenants to protect the entire 178 acres of mitigation. The covenants require the mitigation

16 areas be preserved in a natural state, prohibiting future development activity.

17 The Port's proposed wetland mitigation plan will result in the removal of sources of

18 pollutants to wetlands, and to the Miller, Des Moines, and Walker Creeks by removing land uses,

19 which contribute excess nitrogen and other pollutants. The replacement of lawns, golf courses,

20 farmland, streets, driveways, and home sites with natural vegetation will restore a natural pattern

")1
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1 of nitrogen cycling to the landscape. The water quality functions in the Miller Creek wetland and

2 buffer mitigation area will improve with the removal of the urban uses adjacent to the creek and

3 with the Port's mitigation measures. Houses and buildings, lawns and driveways will be

4 removed from the mitigation area, thereby removing features and land uses contributing to the

5 degradation of water quality.

6 A large number of septic systems located near wetlands will be removed or have already

7 been removed. The project will also remove livestock grazing activities in the Miller Creek

8 basin and associated wetlands, an activity that contributes to degradation of water quality and

9 prevents native vegetation from growing in wetlands or buffers. Outside of the mitigation area,

10 the removal of streets and residential land uses will reduce the amount ofpoUutant loading to the

11 wetland and stream system.

12 The Appellants argue the Port's assessment of the various functions of the wetlands used

13 an improper, non-replicable methodology, and the Port failed to adequately measure the area's

14 hydroperiod, thus underestimating the success of the mitigation.

15 b. Functional Assessment

16 A functional assessment is a method used to evaluate and quantify the functions that

17 wetlands afford. To determine whether a wetland mitigation plan is consistent with water quality

18 standards, it is first necessary to know what functions will be lost and then to assess whether

19 those functions will be effectively replaced.

20
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1 The Port used several functional assessment methodologies in preparing the wetlands

2 functional assessment. The primary functional assessment used by the Port is based on a process

3 accepted in the profession of wetland ecology and which has been reviewed by both the U.S.

4 Army Corps of Engineers and Ecology. Appellants criticize the Port's functional assessment

5 method as not being a peer-reviewed method. Appellants argue the wetland functional

6 assessment done by the Port's consultant was largely based on best professional judgment and

7 not upon a replicable functional assessment method. Appellants also argue leading treatises in

8 the field of such as "Compensating for Wetland Losses Under the Clean Water Act" from the

9 National Research Council caution against the use of subjective best professional judgment in

10 assessing wetland functions, and instead advocate for science-based rapid assessment procedures.

11 The Port did not use the Washington Functional Assessment Method (WFAM) allegedly

12 because it was not available when the Port was preparing its functional assessment and because

13 :was concerned it would underrate the functions of sloped wetlands. Seventy-seven

14 )ercent (77%) of the wetlands are sloped wetlands. The remaining 23% of the wetlands involved

15 are either riverine or depressional wetlands and would have been acceptable for using the WFAM

16 as the method to determine their functions.

17 Finally, the Appellants argue because the Port did not use a peer-reviewed published

18 methodology for its functional assessment, it is not possible for other wetland scientists to

19 replicate and confirm the Port's assessment. Because of these limitations, Appellants argue the

20 functional assessment does not accurately represent the existing conditions of the wetlands and

")1
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1 wetland functions on-site. While the Board is troubled by the method used by the Port, the Board

2 finds the Appellants have not shown WFAM should have been used since WFAM does not apply

3 to sloped wetlands, and would therefore be applicable to only 23% of the wetlands on site. The

4 evidence at the hearing showed, notwithstanding the inapplicability of the WFAM assessment

5 technique to the wetlands on the Port site, the Port's consultants ran the WFAM assessment on

6 wetlands on-site, and the WFAM ratings were equal to or lower than the Port's more

7 conservative technique.

8 As noted above, the Board is concerned with the lack of a good tool for assessing sloped

9 wetlands. There was conflicting testimony on whether sloped wetlands function similarly to

10 depressional wetlands. The predominance of sloped wetlands on the project area warranted

11 special attention or recognition. However, the Appellants did not present a compelling

12 alternative.

13 The Appellants further argue the wetland performance standard (groundwater within 10")

14 is inadequate for several reasons. First, they allege the Port did not do enough data gathering to

15 capture the full range of the hydrology occurring in the wetlands. Second, the time of year for

16 measuring this performance should be during the dry time of the cycle. The hydroperiod is from

17 October to October. The hydroperiod shows the presence of water, either standing or shallow

18 groundwater, and tracks its pattern over the course of the year. Wetland systems are very

19 complex and the hydroperiod is just one of the tools to determine and protect the functions. The

20 performance standard for wetlands (found on page 8 of the §401 certification) includes
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1 monitoring to assure "groundwater within the upper 10 inches from at least March to mid-April

2 in years of normal rainfall." This measurement occurs during some of the wettest times of the

3 year and won't monitor whether the wetland will function during the driest months (August

4 through October). For this reason, the Board adds a further condition to modify the performance

5 standard for wetlands to ensure the Port matches the hydroperiods of the wetlands pre- and post

6 project, in order to maintain and perpetuate wetland characteristics, such as standing or flowing

7 water, wetland resources, and wetland functions.

8 The concern with the mitigation credits received for Lake Lora is although the Port will

9 be doing some enhancement work along the perimeter of the lake, such as removing the human

10 intrusions (lawns, bulkheads, etc.), the Port will not be doing anything to the surface of the water.

11 The Port received 3.06 acres of mitigation credit for the surface of the Lake. Appellants argue

12 Ecology should not have granted mitigation for the whole lake simply because there are some

13 proposed habitat restoration activities along the shoreline.

14 More problematic to the Board is the calculating of buffers as mitigation for wetland

15 impacts. Riparian buffers may be an appropriate component of a wetlands mitigation plan, but

16 only as an adjunct to meeting the baseline criteria of no-net loss of aquatic resources. No-net loss

17 is measured in both acreage and function, so in order to achieve no net loss in acreage, projects

18 must, at minimum, restore or create an equal area of wetland. Enhancement activities and upland

19 preservation should not be used in exchange for the baseline acres and are not a substitute for

20 replacement of actual wetland losses. While the Board supports the concept of buffering
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1 wetlands, such buffers should be added to assure the sustainability of the mitigation of actual

2 wetland mitigation. Thus wetland impacts must be mitigated with restored, enhanced or created

3 wetlands, not with buffers.

4 The Board is also not persuaded the preservation of the existing wetlands, identified as

5 adjacent to Borrow Area 3, qualifies for mitigation credit. Ecology and the Port have argued,

6 without any citation in support of their contention, this wetland is not protected under existing

7 law. We are not persuaded by this argument. The forested wetland, comprising 2.35 acres is

8 adjacent to Borrow Area 3. The Port has no plans to modify this wetland as part of the current

9 project. The wetland lies within the City of SeaTac. Although the Port and SeaTac apparently

10 have considered marketing this area, they have not reached any final agreement. The area lies

11 within the jurisdiction of both the Growth Management Act and the Forest Practices Act. Both

12 of these laws have mechanisms to protect valuable wetlands. This wetland is habitat to the

13 pacific treefrog. Because the wetland dries out in the fall, it is not subject to invasion from

14 bullfrogs, an introduced species, which is highly predatory on native amphibians. The wetland

15 lies across an abandoned road form Des Moines Creek Park. The Port seeks a 10:1 mitigation

16 credit for preserving 2.35 acres of wetland and 21.2 acres of buffer, representing a total of 23.55

17 mitigation acres.

18 The 112.75 acres of on-site mitigation, minus the 3.06 acres for the surface of Lora Lake,

19 equals 109.69 acres of mitigation or 33.38 acres of mitigation credit. Of the 109.69 acres, 54.93

20 acres are buffer enhancement (counted as 10.99 acres of mitigation credit). If the buffer
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1 enhancement and the 23.55 acres for preservation of the forested wetland and buffer are

2 removed, the NRMP includes 31.21 acres of mitigation or 20.05 acres of mitigation credit. This

3 amount is insufficient to meet the 2:1 ratio and to mitigate for the 21.34 acres of wetland

4 impacts. The Board finds the Port has not yet fully mitigated the impacts to the filled wetlands

5 and wetland functions. Testimony before the Board indicated there were opportunities for in-

6 basin mitigation, which were apparently overlooked because they were smaller in size. For

7 example, there appear to be in-basin mitigation opportunities as the headwater wetland in the

8 Walker Creek basin. There appears to be other in-basin mitigation opportunities in Walker,

9 Miller, and Des Moines Creek basins that had not been pursued as documented in a February

10 2000 memorandum. In identifying acreage to meet the 2:1 mitigation ratio, the Board

11 encourages the Port to evaluate the potential opportunities in the headwaters to Walker Creek.

12 The Port proposes as its key in-basin mitigation site 6.6 acres of what is known as the

13 Vacca farm property. The Appellants allege the Port gave itself too much credit for this portion

14 of the mitigation proposal by treating the Vacca Farm site as a "restoration" project when it is, at

15 best, an enhancement project. Wetland restoration refers to the re-establishment of a wetland in

16 an area where a wetland historically existed, but which now performs little or no wetland

17 functions. Enhancement refers to increasing one or more functions of an existing wetland. There

18 appears to be an effort underway to change the working definitions between these two terms so

19 "enhancement" means improving or enhancing one or more functions, and "restoration" means

20 returning a degraded system to a former condition. This new approach would move away from a

PCHB 01-160 81
FINAL FINDINGS OF FACT AND
CONCLUSIONS OF LAW

AR 000489



1 hard line distinction between enhancement and restoration, and would result in the

2 characterization of particular actions as restoration or enhancement as a matter of judgment,

3 which may differ based on the degree to which functions that are degraded are restored or

4 improved. Thus, in order to qualify as restoration, a wetland does not have to be completely

5 without functions. Wetlands with degraded functions can be restored. More important than

6 whether an action is called restoration or enhancement is whether the impacted wetland functions

7 are being replaced. At the Vacca Farm mitigation site, for example, a degraded wetland area that

8 has been used for fanning and grazing will be restored and will be returned to its historic peat

9 wetland condition, with a resumption of the peat-forming process.

10 For purposes of the NRMP, the Vacca farm mitigation has been designated "restoration"

11 and given a 2 to 1 credit. The Port claims it is restoring 6.6 acres of Vacca Farm in Table 4.1-3

12 (12.3 acres is reported in Table 4.1-2) of the NRMP.

13 The Appellants argue Vacca farm cannot be given restoration credit because it is already

14 ajurisdictional wetland under the Department of Ecology's guidelines. The Board disagrees.

15 There is not a hard line distinguishing restoration from enhancement. Depending on the

16 circumstances, a former wetland may be so degraded that efforts to correct past practices may

17 qualify as restoration. This distinction is one for best professional judgment. Appellants have

18 not shown the judgment used was biologically flawed.

19 Finally, the Appellants question the plantings in the mitigation areas as inadequate to

20 result in the creation of forested wetlands. While it may take time to mature, Appellants have not
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1 shown that forested wetlands will not be created by the conditions imposed in the §401

2 certification and the NRMP.

3 While delineating wetlands is a fairly precise science, determining the functions and

4 relative importance of each wetland is a combination of science and art, which relies heavily on

5 professional judgment.

6 The professional judgment is required to evaluate the degree to which the wetland, and

7 the entire watershed, is currently degraded, and what steps would best protect or enhance the

8 functioning abilities of the area as a whole. Professional judgment is required to evaluate

9 whether a large wetland creation would be more beneficial to the flora and fauna of the area than

10 a series of dispersed smaller wetlands. And finally, professional judgment is required to evaluate

11 the long-term sustainability of any mitigation. A determination of the risk of success is necessary

12 and may affect the replacement ratios; the higher the risk of failure, the higher the requirement

13 for credit to cover the potential risk (1:1 may be appropriate for low risk mitigation, whereas 10:1

14 may be appropriate for high risk mitigation). These kinds of evaluations do not lend themselves

15 to formulaic ratios. The ratios set forth in Ecology's guidance manual are guidelines. Good

16 reasons must exist to deviate from those guidelines; reasons supported by best professional

17 judgment.

18 Approximately 65 acres of wetland mitigation are proposed at a site several miles away,

19 near Auburn, along the Green River (the "Auburn Offsite Mitigation"). The Green River basin is

20
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1 not in the same hydrologic or biologic watershed as Miller, Walker, or Des Moines Creeks,

2 although it is within the same administratively defined WRIA.

3 The Board finds Ecology's wetland ratios are not rigid rules, but are tools Ecology uses

4 for guidance. They are, however, an indication of the best available science. For that reason, the

5 ratios can be adjusted upwards, depending on the facts of the individual case-including the

6 quality of wetlands being impacted, the functions being impacted, the quality of the mitigation

7 being provided, and the likelihood of that mitigation's success. Here, the evidence showed the

8 wetlands being impacted by the Airport projects are not pristine. All of those wetlands have been

9 significantly degraded by ongoing land uses or past land use practices.

10 Appellants assert that filling wetlands would result in an impact to stream hydrology or

11 fish habitat. Given the conditions imposed by Ecology and this Board, the filling will not impact

12 stream hydrology or fish habitat, so as to violate the anti-degradation standard.

13 c. Embankment impacts to wetlands

14 Appellants also argue that a recent revision to the embankment construction plan would

15 result in the elimination of water predicted to seep to the existing downslope wetlands. The

16 Board finds this claim is not supported by the evidence. The evidence showed that the plan to

17 excavate non-bearing soils under the MSE Wall has been analyzed as part of the project for

18 several years. In addition, the embankment has been designed to deliver water specifically to the

19 existing, downslope wetlands. The amount of water seeping from the embankment to downslope

20 wetlands would be no less than under existing conditions. Finally, under the Port's adaptive
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1 management plan, the Port can alter the delivery points of the water as needed to provide

2 adequate hydrology for the existing wetlands.

3 The §401 certification and NRMP contain performance standards to ensure the continued

4 functioning of the remaining on-site wetlands downslope from the embankment. Appellants

5 criticized the performance standards and the data on which they were based. The evidence

6 showed the wetlands had been observed for several years and monitored for over a year. A

7 performance standard based purely on hydroperiod was not advisable for those sloped wetlands

8 because the natural hydroperiod would vary significantly from year-to-year. The performance

9 standards, when combined with the 15 years of combined monitoring and ability to adaptively

10 manage the downslope wetlands, were adequate and would allow the wetlands to meet the target

11 functions in the mitigation plan.

12 7. MONITORING AND ADAPTIVE MANAGEMENT

13 As has been noted above, the Port is subject to an existing NPDES permit issued by

14 Ecology under §402 of the Clean Water Act, which governs both industrial and construction

15 stormwater discharges. Ecology required ongoing compliance with all of the terms of the

16 NPDES permit as one of the conditions of the §401 certification (Condition J).

17 Ecology also required the submittal of a number of plans or revisions to existing plans as

18 conditions to the §401 certification (e.g., a Revised Low Streamflow Plan, Mitigation Plan for

19 Wetland A17, proposed BMPs to prevent transport of contamination along utility corridors,

20 Revised NRMP, and a Stormwater Operations and Maintenance Plan).
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1 In addition to these future plans, Ecology imposed monitoring requirements with respect

2 to a number of conditions, including monitoring of wetland mitigation for a period of 15 years,

3 surface water and groundwater and monitoring to assure there was no transport of contaminants

4 via utility corridors for a period of eight years, post-construction monitoring of fill criteria, and

5 low flow monitoring extending in perpetuity.

6 The Appellants argue Ecology's reliance on submittals, plans, and monitoring developed

7 after the issuance of the §401 certification precluded a finding Ecology had reasonable assurance

8 at the time the §401 certification was issued. The Board disagrees. In order to rely on adaptive

9 management, the required monitoring and subsequent changes must be set forth with specificity

10 and must meet the reasonable assurance test, which means the future action and outcome must be

11 reasonably certain to occur. To meet the test, specific enforceable requirements must be

12 contained in the §401 certification in the event monitoring data indicate water quality standards

13 are being violated.

14 The Board finds that the post-certification submittals required by Ecology are necessary

15 for clarification, or provide necessary details to the various plans produced by the Port. The

16 Board also finds that the fact that additional plans are to be submitted after the date of the

17 issuance of the §401 certification does not, by itself, call into question whether Ecology had

18 reasonable assurance of compliance with water quality standards at the time the §401

19 certification was issued. Rather, whether the additional, future plans or changes brought about

20
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1 following the review of monitoring results provide an adequate basis for reasonable assurance

2 depends on the specific condition set forth in the §401 certification.

3 Adaptive management is appropriately used when an existing discharger is required to

4 comply with specific water quality standards, or for Ecology to determine the technology, which

5 constitutes all known, available and reasonable technology (AKART) for existing and future

6 dischargers. This tool, however, should not be used to enable a new discharge to delay meeting

7 existing water quality standards, until after the discharge has commenced. Likewise, adaptive

8 management may not be employed to avoid enforcement of Washington's rigorous water

9 pollution laws and regulations.

10 The following future plans or adaptive management provisions found in the §401

11 certification provide less than specific language assuring that the future plan or changes resulting

12 monitoring will occur. Condition D(1)(h) of the §401 certification requires the Port to

13 delineate the wetlands at intervals of five, ten and fifteen years. If the delineation shows the

14 boundaries have decreased, "then additional in-basin mitigation may be required." The Board

15 finds that should the wetlands decrease, additional in-basin mitigation shall be required.

16 Condition E (3) of the §401 certification uses the word "may" rather than a mandatory

17 requirement to take action based on post-construction monitoring. The Board finds this

18 condition must have more certainty in the outcome. Therefore, the Board further conditions this

19 requirement to require Ecology to take action to eliminate the exceedances in the event

20
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1 monitoring detects exceedances of the water quality criteria in either surface or groundwater.

2 This may include a revision to the fill criteria and/or corrective action.

3 Condition B (and its cross reference to Conditions E(3) and F(1)) of the §401 certification

4 only requires certain monitoring to be performed for a duration no less than eight years. It could

5 be years following construction of the embankment--which itself will take years to construct--

6 before the actual fate of water and contaminants infiltrating through the embankment is known.

7 Thus, as the certification is currently written, monitoring of the embankment seepage could be

8 discontinued before the embankment has even reached equilibrium and begun discharging water

9 in a steady state. Therefore, the Board finds the monitoring should continue for at least eight

10 years from the conclusion of construction and, should monitoring reveal exceedances, Ecology

11 shall further extend the period of monitoring. This is a further condition on the §401

12 certification.

13 Condition F(1) of the §401 certification requires the Port to monitor the potential fate and

14 transport of known contaminants beneath the AOMA, which could migrate to other parts of the

15 Airport via subsurface utility lines or other preferred pathways. It appears from testimony

16 Ecology did not intend to include any durational limit. In fact, Ecology's staff indicated, "the

17 duration should be indefinite, as long as the contaminants are there monitoring should continue."

18 The Board agrees. Further, Condition F(1) does not specify what corrective action should occur

19 to address the transport of these contaminants when they are detected by the monitoring that is

20 required. The Board further conditions this monitoring requirement for as long as there are
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1 contaminants in the AOMA. However, the implementation of any corrective measures is

2 appropriately addressed by the consent decree and/or enforcement actions under MTCA.

3 8. PUBLIC PROCESS--NOTICE

4 As was noted above in the Procedural History, the Port first filed its JARPA Application

5 in December 1996. Ecology and the Corps issued a public notice on that application on

6 December 19, 1997, and held a public hearing on that application on April 9, 1998. Comments

7 on that application were received from members of the public, and the Port responded to those

8 comments.

9 After the Port's initial JARPA application and public notice were issued, the Port

10 discovered there would be more wetland impacts than had originally been assumed. Based on

11 this new information, a revised public notice was issued on September 30, 1999, and a second

12 public hearing was held on November 3, 1999.

13 In response to a request from Ecology for additional time to complete its §401 review, the

14 Port agreed to withdraw its application in 2000 and to resubmit a new JARPA to the Corps.

15 Based on the resubmittal of the Port's JARPA application, the Corps and Ecology issued a

16 second revised public notice on December 27, 2000.

17 A public hearing was held on the Port's re-issued JARPA application on January 26 and

18 27, 2001. Public Comments were received during the formal comment period, which ran from

19 December 27, 2000 to February 16, 2001. Ecology continued to receive and review public

20 comments submitted after the close of the formal written comment period.

O1
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1 Ecology issued its §401 certification on August 10, 2001. ACC filed its notice of appeal

2 on August 23, 2001. On September 10, 2001, the Port filed a Notice of Appeal of the §401

3 certification. That same day, the Port and Ecology filed a Stipulation and Agreed Order of

4 Dismissal, in which Ecology and the Port agreed to certain changes in the §401 certification. The

5 Board did not accept this stipulation. As a result, the parties reached an agreement by which

6 Ecology rescinded the existing §401 certification and issued a new §401 certification on

7 September 21, 2001. Ecology did not issue a new public notice in connection with the rescission

8 and issuance of the amended §401 certification.

9 Appellants allege between August 10 and September 21, when Ecology rescinded the

10 August certification and issued a new one, Ecology and the Port engaged in private negotiations

11 to arrive at the September §401 certification conditions. Along with this, Appellants argue

12 neither party disclosed to the Board or ACC that such negotiations were taking place. The

13 Appellants contend, as a result of these actions, the only avenue open to the public was to appeal

14 the revised §401 decision. The Board does not find that the public has been excluded from the

15 process.

16 9. COASTAL ZONE MANAGEMENT CONSISTENCY

17 A certification with Washington's Coastal Zone Management Program is required for

18 U.S. Army Corps of Engineers-authorized projects and other federally licensed or permitted

19 projects. Unlike other certifications issued by the State, the project proponent prepares the

20 Coastal Zone certification, which includes a project description, a brief assessment of the

")1
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1 impacts, and a statement that the project complies with the Coastal Zone Management Program.

2 Ecology reviews the certification and the proposed project for consistency with state

3 environmental requirements. If the project is consistent, Ecology concurs with the certification

4 in writing. The Port submitted a Coastal Zone Management Act Consistency Statement to

5 Ecology in December 1999. That Consistency Statement was supported by numerous documents

6 submitted during Ecology's review, including Clean Air Act consistency statements from the

7 Governor, the Port and FAA Environmental Impact Statements and SEPA Addenda prepared for

8 the Airport's projects, and information showing that the streams near the Airport are not

9 jurisdictional streams for purposes of the Washington Shoreline Management Act.

10 The Consistency Statement was also supported by information showing Shoreline

11 Management Act exemptions for the wetland mitigation site work proposed in the City of

12 Auburn, and numerous documents and studies regarding state water quality requirements.

13 At Ecology's request, the Port resubmitted its CZMA Consistency Statement on May 22,

14 2000. That Consistency Statement was revised on January 22, 2001. The Port did not submit a

15 new CZMA application after August 10, 2001, and Ecology did not issue a new public notice

16 relating to the CZMA concurrency process.

17 When it issued the amended §401 certification on September 21, 2001, Ecology also

18 concurred with the Port's certification that the proposed Improvement Projects at the Airport are

19 consistent with Washington's approved Coastal Zone Management Program (CZMP). The

20 CZMP is set forth in Managing Washington's Coast - Washington's Coastal Zone Management
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1 Program, Department of Ecology Publication Number 00-06-029 (February 2001). The

2 potentially relevant "enforceable policies" of the Washington CZMP include the Clean Air Act,

3 the Shoreline Management Act, State Environmental Policy Act, and the Clean Water Act.

4 Appellants did not raise any issues with respect to the Clean Air Act in its appeal of

5 Ecology's §401 certification. In addition, prior to the hearing on the merits, the Board granted

6 summary judgment to the Port on the issue of SEPA compliance. The Board's decision on that

7 issue is contained in a separate order from the Board. Based on the fact that the area streams are

8 not within SMA jurisdiction, and because the Port obtained SMA exemptions for wetland

9 mitigation from the City of Auburn, there are no SMA issues with respect to Ecology's

10 acceptance of the Port's CZMA Consistency Statement.

11 The only remaining issue under the CZMA is compliance with the Clean Water Act. This

12 Final Order addresses the issue of whether or not the Port's proposed improvements at the

13 Airport comply with the Washington's state water quality standards. The Port's compliance with

14 the NPDES permit is deemed to constitute compliance with the Clean Water Act for those

15 discharges governed by that Permit. With respect to the other water quality standards applicable

16 to the Port's proposed plans, those are addressed elsewhere in these findings and conclusions.

17 Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as such.

18 Based on the foregoing Findings of Fact, the Board enters the following:

19

20
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1 V. CONCLUSIONS OF LAW

2 A. STANDARD OF REVIEW

3 The Board has jurisdiction over this appeal pursuant to RCW 43.21B.110. The Board

4 :eviews the issues raised de novo. WAC 371-08-485(1). U.S. Dep 't of Energy v. Dep 't of

5 Ecology, PCHB No. 97-1157 (1998).

6 Under de novo review, the parties are allowed to present all relevant evidence at the

7 hearing on the merits in order to enable the Board to make an informed and final decision. The

8 de novo review standard does not require the Board to accord deference to Ecology's factual or

9 legal determination in the §401 certification. Beuchel v. Dep 't of Ecology, 125 Wn.2d 196, 202,

10 884 P.2d 910 (1994). The Board has previously relied upon this de novo review authority for

11 purposes of reviewing a §401 certification and determining whether a project complies with

12 Washington water quality standards. Barrish & Sorrenson Hydroelectric v. Dep 2. of Ecology,

13 PCHB No. 94-193 (1995), Conclusion 4 ("[t]he Board must make a decision based on the

14 proposed project as it is presented to the Board at this hearing"). However, Barrish & Sorrenson

15 Hydroelectric involved a project far smaller in scope and complexity than the proposal here and

16 the parties did not address, nor did the Board consider or analyze, how the Board's de novo

17 review of the §401 certifications is limited as "otherwise provided by law." WAC 371-08-485.

18 In Okanogan Highlands Alliance, et al. v. Department of Ecology, PCHB Nos. 97-146,

19 97-182, 97-183, 97-186, and 99-019, the Board noted the late submission of information by

20 respondents as confirming the uncertainty precluding upholding the §401 there. However,
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1 Okanogan Highlands Alliance did not directly address how the Clean Water Act's requirement of

2 reasonable assurance prior to the state's §401 certification, defines the scope of the Board's de

3 novo review for an even more complex project such as the Third Runway. The question this

4 Board must now answer is, whether, consistent with the mandate for §401 certification in the

5 Clean Water Act, it reviews de novo Ecology's Third Runway certification based upon the record

6 at the time Ecology issued the certification, or whether its review can be based upon that record

7 plus post-certification data, plans and reports. We conclude, because the Clean Water Act and

8 applicable federal regulations require Ecology to have reasonable assurance in order to issue a

9 legally defensible water quality certification, this Board's de novo review of§401 certifications

10 must be based upon the record before Ecology at the time the certification is issued. To hold

11 otherwise would blur the distinction between Ecology and the Board's statutory roles, ignore the

12 requirements of the Clean Water Act, and foster issuance of speculative and incomplete permits.

13 However, the Board may use that record to impose further conditions on the §401

14 certification. A finding of reasonable assurance can be made by the Board using the record

15 available to Ecology at the time Ecology made its decision. The Board may impose further

16 conditions to Ecology's determination. Without these conditions, there would not be reasonable

17 assurance. In a previous §402 challenge, the Board imposed further conditions to the permit

18 issued by Ecology. See: Marine Environmental Consortium, et al v. Ecology, PCHB 96-257

19 (Final Findings of Fact and Conclusion of Law 1998); San Juan County v. Natural Resources, 28

20 Wn. App. 796, 800, 626 P.2d 995 (1981). Further, Ecology and the Board may rely on the
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1 conditions, which require completion of post-certification studies, plans, and reports so long as

2 the implementation and outcome of those post-certification studies, plans, and reports meet the

3 same reasonable assurance test. This requires that the implementation and outcomes from these

4 post-certification studies, plans, and reports be set forth in sufficient detail in the §401

5 certification, including: the study requirements and expected outcomes, specific timeframes for

6 the initiation and completion of the future studies or plans, and provisions or conditions to assure

7 that the outcomes, if requiring changes, will be implemented.

8 The Washington Legislature designated the Department of Ecology (not the Board) as the

9 state water pollution control agency for purposes of the federal Clean Water Act. RCW

10 90.48.260. In so doing, it mandated Ecology to take all action necessary for Washington "to

11 meet the requirements" of the CWA. ld.; Dept. of Ecology v. Public Utility Dist. No. 1 of

12 Jefferson County, 121 Wn.2d 179, 187, 849 P.2d 646 (1993) ("[S]ection 401 required Ecology to

13 certify that the Elkhorn project would not degrade fish habitat and spawning in the Dosewallips")

14 (emphasis added). Ecology's role under Section 401 is to assure and certify "compliance with

15 state water quality standards." Dept. of Ecology, 121 Wn.2d at 187.

16 In contrast, this Board was not established by the Legislature to do the work of Ecology,

17 but rather was to provide "uniform, independent review" of Ecology actions. Martin Marietta

18 ,minum v. Woodward, 84 Wn.2d 329, 332-33,525 P.2d 247 (1974). As this Board has

19 previously recognized, the Board "is wholly a creature of statute and thus the scope of our

20 reviewing authority is statutorily established." Tulalip Tribes of Washington v. State of

O1
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1 Washington, PCHB No. 87-64 (1988), Order Granting Motion to Dismiss Issues Concerning

2 Tribal Treaty Rights at 2, citing Human Rights Commission v Cheney School District, 97 Wn. 2d

3 118, 641 P.2d 143 (1982). The Board has also recognized that "the reach of our reviewing

4 authority is governed by the substantive requirements of the acts under which permits,

5 certificates, or licenses are issued. No further power is expressed nor implied in our

6 jurisdictionalgrant." Id.

7 In the context of the Clean Water Act and §401 certifications, the relevant information

8 upon which the Board must base its independent de novo review of Ecology's action is the

9 information relied upon by Ecology, including explanations of that information as may be offered

10 as evidence to this Board. This is because, as explained more fully below, the Clean Water Act

11 and applicable federal regulations require Ecology to have reasonable assurance the project will

12 not result in a violation of state water quality standards when the agency certifies the project

13 pursuant to Section 401 of the Act. The very essence of a certification is at the time of issuance

14 "the state has reasonable assurance that there will be compliance with water quality laws."

15 Okanogan Highlands Alliance v. Ecology, PCHB No. 97-146 (2000), Conclusion 63, citing

16 Friends of the Earth v. Ecology, PCHB No. 87-64 (1988). 4 As a result, the Board's de novo

17 review is necessarily bounded by the CWA as "otherwise provided by law." WAC 371-08-485.

18

19

20 a seeOrderGrantingStayat4; 4OCFR§121.2(a)(3);PUDNo.l v. WashingtonDept.ofEcology, 511U.S. 700,
712 (1994); See:33 U.S.C.§1341(a)(1),(d);OHA,supra,Final Findingsof Fact,Conclusionsof Lawand Order

-_1 (January19,2000),ConclusionNos. 62-65.
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1 Of course, because it does have independent de novo review authority, the Board is not

2 bound by Ecology's determination of reasonable assurance. See, e.g., C.R. Johnson, lnc. v. Dept.

3 of Ecology, PCHB 00-0121 (2000).

4 While respondents Ecology and the Port acknowledge the de novo standard of review,

5 both argue Ecology's certification is entitled to "great deference" by the Board, citing, among

6 other authorities, Hillis v. Department of Ecology, 131 Wn.2d 373,396, 932 P.2d 139 (1997),

7 Federated American lns. Co. v. Marqardt, 108 Wn.2d 651,656, 741 P.2d 18 (1987) and Kaiser

8 Aluminum v. Dept. of Ecology, 32 Wn. App. 399, 404, 647 P.2d 551 (Div. 2 1982). None of

9 these cases support the proposition. Neither Hillis nor Federated involved Board review at all,

10 and in Kaiser, the court did not address Board deference to Ecology, but stated that an

11 interpretation "by the agency which promulgated the regulation initially and concurred in by the

12 Board, is entitled to great weight." Kaiser, supra, at 404. The deference the respondents now

13 demand would be inconsistent with the Board's independent role of reviewing the evidence

14 presented to Ecology to support the application. In any event, even if deference applied, it would

15 have its limits, since "an agency's view of the statute will not be accorded deference if it conflicts

16 with the statute... Ultimately it is for the court [or, in this case the Board] to determine the

17 meaning and purpose of a statute. Postema 142 Wn.2d at 77.

18 De novo means anew; afresh, a second time. Black's Law Dictionary, 392 (5thed. 1979).

19 To maintain our independence and the integrity of our role as a quasi-judicial body charged with

20 the obligation to adjudicate actions of the Department of Ecology, this Board will make its own
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1 independent assessment of the relevant information relied upon by Ecology in granting or

2 denying a §401 certification.

3 B. BURDEN OF PROOF

4 WAC 371-08-485(2) provides:

5 The issuing agency shall have the burden of proof in cases involving
penalties or regulatory orders. In other cases, the appealing party shall

6 have the initial burden of proof.

7 Ecology's issuance of a §401 certification is similar to that of a permit decision and, as a

8 result, the burden of proof falls on the party challenging a certification. See, e.g., Bowers v.

9 PCHB, 103 Wn. App. 587, 597-99, 13 P.3d. 1076 (2000); Port TownsendPaper Corp. v. Dep't

10 ofEcology, PCHB No. 98-77 (1999).

11 As the appealing parties, ACC and CASE have the burden of proof. WAC 371-08-

12 485(2); Friends of the Earth v. Ecology, PCI-IB Nos. 87-63 and 87-64 (Final Findings of Fact,

13 Conclusions of Law and Order) (May 17, 1988) at Conclusion of Law IV. The reasonable

14 tssurance test is met if the Board finds by a preponderance of the evidence that violations of

15 water quality standards are not, in fact, likely to occur. Id. at Conclusion of Law VI. A §401

16 certification must be based on a valid finding that "there is a reasonable assurance that the

17 activity will be conducted in a manner which will not violate applicable water quality standards."

18 40CFR § 121.2( a)(3); P UD No. I of Jefferson County v. Washington Dep't of Ecology, 511U.S.

19 700,712, l14S. Ct. 1900, 128 L. Ed. 2d 716 (1994).

20
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1 In order to overtum a §401 certification, Appellants must establish by a preponderance of

2 the evidence that there is no reasonable assurance that the applicable provisions of the Clean

3 Water Act and state water quality standards will be complied with. Friends of the Earth, PCHB

4 No. 87-63. The preponderance of the evidence standard means the ACC must proffer more than

5 a guess or mere speculation that water quality standards will not be met by the project. See

6 of the Earth, PCHB No. 87-63 at 28. "Preponderance of the evidence means evidence

7 that is more probably true than not true." In re Sego, 82 Wn.2d 736, 746, 513 P.2d 831 (1973).

8 "'Reasonable assurance' means something is reasonably certain to occur. Something more than a

9 probability; mere speculation is not sufficient." Airport Communities Coalition v. Dept. of

10 Ecology, PCHB No. 01-0160, Order Granting Motion to Stay. Thus, in the context of this

11 appeal, this Board must be persuaded it is more probably true than not Ecology did not have

12 reasonable certainty when it issued the §401 certification that the proposed project would comply

13 with applicable provisions of the Clean Water Act and the state water quality standards.

14 C. §401 CERTIFICATION AND REASONABLE ASSURANCE

15 A water quality certification is required of any applicant for a federal license or permit to

16 conduct any activity, which may result in any discharge into surface waters. This includes

17 discharge of dredge and fill material into water or wetlands. The federal agency is provided a

18 certification from the state the discharge complies with the discharge requirements of federal law

19 and the aquatic protection requirements of state law.

20
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1 The §401 certification at issue in this case was issued pursuant to §401 of the Clean

2 WaterAct, 33 U.S.C. §1341, which states:

3 Any applicant for a Federal license or permit to conduct any activity including,
but not limited to, the construction or operation of facilities, which may result in

4 any discharge into navigable waters, shall provide the licensing or permitting
agency a certification from the State in which the discharge originates or will

5 originate that any such discharge will comply with the applicable provisions of
1311, 1312, 1313, 1316, and 1317 of this Title.

6

7 In issuing the §401 certification, Ecology has certified the Port's proposed construction of

8 the improvements at the Airport pursuant to a §404 permit will comply with applicable water

9 quality laws. A §401 certification means the state has reasonable assurance that there will be

10 compliance with water quality laws. Okanogan Highlands Alliance v. Ecology, PCHB No. 97-

11 146 et al. (Final Findings of Fact, Conclusions of Law and Order) (January 19, 2000).

12 Reasonable assurance requires "specific knowledge of the potential impacts from the

13 development and meaningful means of preventing and protecting against the adverse

14 consequences of the development." OHA, at Conclusion 59.

15 As elaborated in more detail below, the Board concludes, as part of its reasonable

16 assurance, Ecology may rely on the Port's NPDES permit and revisions made to that permit as

17 ipart of the adaptive management strategy employed in the administration of the permit.

18 Likewise, the Board concludes Ecology may incorporate appropriate §401 certification

19 conditions into the Port's NPDES permit, thus allowing for future enforcement of those

20 conditions.
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1 Pursuant to the enforcement authority granted to Ecology in Chap. 90.48 RCW, and by

2 incorporating certain of the conditions of the §401 certification into the Port's NPDES permit,

3 Ecology has reasonable assurance the conditions in the §401 certification will continue beyond

4 the expiration of the §404 Permit. See Protect the Peninsula's Future et al v. Dept. of Ecology,

5 PCHB No. 96-178 and 179 (Order granting summary judgment and dismissal) (approving §401

6 certification conditioning future discharge from newly constructed outfall on compliance with

7 revised NPDES permit and prohibiting discharge from such outfall until such revised permit was

8 issued).

9 The Board also concludes Ecology may impose conditions in the §401 certification

10 requiring preparation and submission of revised plans or require future monitoring. In addition,

11 Ecology may impose requirements to monitor actions required under the §401 certification as a

12 means of maintaining reasonable assurance after the §401 certification has been issued.

13 Pursuant to RCW 43.21B.110, this Board has jurisdiction to decide appeals of §401

14 certifications issued by the Department of Ecology. This appeal process is an integral part of the

15 State of Washington water pollution control laws. Friends of the Earth, PCHB No. 87-64,

16 Dissent at IX. The Board conducts its review of Ecology's §401 certifications with an eye

17 toward furthering the stated objectives of the Clean Water Act, 33 U.S.C. § 1251, et. seq., and

18 the State of Washington Water Pollution Control Act, RCW 90.48.010 et. seq.

19

20
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1 The objective of the Clean Water Act is "to restore and maintain the chemical, physical,

2 and biological integrity of the Nation's waters." 33 U.S.C. §1251(a). Consistent with the

3 objectives of the CWA, Washington State's legislative enacted policy is:

4 to maintain the highest possible standards to insure the purity of all waters of the state
consistent with public health and public enjoyment thereof, the propagation and

5 protection of wild life, birds, game, fish and other aquatic life, and the industrial
development of the state, and to that end require the use of all known available and

6 reasonable methods by industries and others to prevent and control the pollution of the
waters of the state of Washington. Consistent with this policy, the state of Washington

7 will exercise its powers, as fully and as effectively as possible, to retain and secure high
quality for all waters of the state.

8
RCW 90.48.010.

9
In keeping with the legislative intent of both the CWA and the State Water Pollution

10
Control Act, this Board will aggressively enforce the State's anti-degradation policy:

11
Waters of the state shall be of high quality. Regardless of the quality of the waters of the

12 state, all wastes and other materials and substances proposed for entry into said waters
shall be provided with all known, available, and reasonable methods of treatment prior to

13 entry. Notwithstanding that standards of quality established for the waters of the state
would not be violated, wastes and other materials in the substances shall not be allowed

14 to enter such waters which will reduce the existing quality thereof, except in those
situations where it is clear that overriding considerations of the public interest will be

15 served.

16 RCW 90.54.020(3)(b). The Board will invoke and enforce the state's anti-degradation policy "to

17 prevent a decline in existing water quality and to insure the application of 'all known, available

18 and reasonable methods' to the treatment of discharges." Friends of the Earth, PCHB No. 87-64,

19 Conclusion IX.

20
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1 In the context of §401 certifications, the State's anti-degradation policy dictates

2 "reasonable assurance that any impacts to aquatic resources will be fully mitigated." Airport

3 Communities Coalition v. Dept. of Ecology, PCHB No. 01-0160, Order Granting Motion to Stay

4 at 4, citing OHA, supra.

5 D. SCOPE AND TIMING OF A §401 CERTIFICATION

6 Section 401 of the Clean Water Act requires an applicant for a federal permit for

7 construction, which will result in a discharge into navigable waters and wetlands, to obtain from

8 the state where the discharge will occur, a certification that the discharge will comply with

9 applicable water quality standards. 33 U.S.C. § 1341(a). Under Section 401, Ecology has broad

10 authority to impose geographic, operational, and temporal limitations "on the project in general

11 to assure compliance with various provisions of the Clean Water Act and with 'any other

12 appropriate requirement of State law.'" PUD No. 1 of Jefferson County v. Washington Dep 't of

13 Ecology, 511U.S. 700,711-712, 114S. Ct. 1900, 128 L. Ed. 2d 716 (1994). Section 401(d) of

14 the Act also authorizes the State to impose "additional conditions and limitations on the activity

15 as a whole once the threshold condition, the existence of a discharge, is satisfied." Id. at 712

16 (emphasis added). This broad scope of Ecology's authority comports with EPA regulations

17 expressly interpreting Section 401 as requiring the State to find that "there is a reasonable

18 assurance that the activity will be conducted in a manner which will not violate applicable water

19 quality standards." Id., citing 40 CFR §121.2(a)(3) (1993) (emphasis added).

2O
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1 Ecology itself has consistently and broadly defined the scope of its §401 certifications. In

2 reviewing an application for a §401 certification, the state can consider the water quality impacts

3 of the proposed project, not just those of the anticipated discharge. PUD No. 1 of Jefferson

4 County v. Washington Dep 't of Ecology, 511 U.S.700, at 710-11, 114 S. Ct. 1900, 128 L. Ed. 2d

5 716. (1994). The conditions in a §401 certification then become conditions of the federal license

6 or permit. 33 U.S.C. §1341(d).

7 In this case, the Port is seeking a §404 Permit from the Corps and a §401 certification

8 from Ecology to construct the Airport improvements identified in its JARPA Application. The

9 §404 Permit and, therefore, the §401 certification, have a limited life. See Corps Public Notice;

10 §401 certification Condition B(2).

11 Based on the limited life of the §404 permit, Ecology issued the §401 certification as an

12 order under Chapter 90.48 RCW, thereby ensuring some of the conditions, which might

13 otherwise expire with the §404 Permit, would continue into the future.

14 In addition, consistent with the conclusions the Board has already outlined above, where

15 an applicant has an individual NPDES permit to operate its facility, Ecology may incorporate

16 appropriate §401 certification conditions into that permit, thus allowing for future enforcement of

17 those conditions. Conversely, Ecology may rely on the Port's NPDES permit and adaptive

18 management to assure the most current BMPs are being employed to ensure compliance with

19 water quality standards.

20
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1 The scope of the §401 certification issued to the Port, and as further conditioned by this

2 Board, is appropriate and within the authority granted Ecology. The Port operates the Airport

3 under an individual NPDES permit, which is presently under review for renewal. In that process,

4 Ecology may include appropriate §401 Conditions into the renewed NPDES permit. See, e.g.,

5 §401 Condition J(2)(a). By utilizing the authority granted under Chapter 90.48 RCW and

6 incorporating conditions into the Port's NPDES permit, Ecology has guaranteed that conditions

7 in the §401 certification will continue beyond the expiration of the §404 Permit.

8 Moreover, Section 401 of the CWA explicitly provides that the scope of a §401

9 certification covers both construction activity and long-term operations of the facility. 33 U.S.C.

10 § 1341(a). Thus, any consideration of whether the project will comply with applicable water

11 quality standards must consider not only short-term construction impacts, but also the potential

12 long-term impacts of operating the facility in the long-term.

13 The scope of a §401 certification is based upon both federal and state water quality laws.

14 Under Section 401 of the CWA, "[t]he applicable provisions include Sections 301,302, 303,306

15 and 307 of the Clean Water Act, which deal with both effluent standards for discrete discharges

16 and state-created water quality standards for receiving waters." Friends of the Earth, PCHB No.

17 87-64, Conclusion IV. State "water quality standards are composed of three elements: numeric

18 criteria for conventional pollutants and toxic substances, WAC 173-201A-030(1)(c) and WAC

19 173-201A-040; narrative criteria protecting beneficial uses of state waters, WAC 173-201A-

20 030(1)(a) and (b); and an anti-degradation standard. RCW 90.54.020(3) and WAC 173-201A-
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1 070. Washington's water quality standards include procedural and substantive requirements for

2 determining compliance." Airport Communities Coalition v. Dept. of Ecology, PCHB No. 01-

3 0160, Order Granting Motion to Stay at 5.

4 Section 401(d) of the Clean Water Act specifically provides for the inclusion in a §401

5 certification of conditions requiring future monitoring necessary to assure the applicant complies

6 with applicable water quality standards and any other appropriate requirement of state law.

7 33 U.S.C. § 1341(d). The §401 certification issued to the Port includes monitoring conditions in

8 compliance with §401(d).

9 In the §401 certification, Ecology required the submittal of revised plans or reports

10 addressing specific conditions in the certification. See, e.g., Condition D(3), Revised NRMP;

11 D(4), Conceptual Plan for Wetland A17 Complex; D(7)(a)(iii), Mitigation As Built Report; E(2),

12 Fill Placement As Built Reports; F(1), Plan to Prevent Transport of Contaminants; I (1), Revised

13 Low Streamflow Analysis and Summer Low Flow Impact Offset Facility Proposal.

14 In addition, consistent with §401(d), the §401 certification requires the Port to monitor

15 specific aspects of the project, and directs the Port to develop appropriate monitoring plans for

16 Ecology's review and approval. See, e.g., Condition A(2), Instrearn/Shoreline Work Monitoring

17 Plan; D(7), Annual Wetland Monitoring Report; E(3), Fill Embankment Seepage Monitoring

18 Plan; I(e), Low Flow Stream Monitoring; K8(3), Stormwater Monitoring Plan for Construction

19 and Stormwater Discharges.

20
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1 E. SPECIFIC CONCLUSIONS OF LAW

2 1. WATER QUALITY AND STORMWATER

3 Appellants argue Ecology violated the Clean Water Act by not having reasonable

4 assurance when it issued the §401 certification on August 10, 2001, or when it re-issued the

5 certification on September 21, 2001. Respondents contend any uncertainty regarding the

6 project's ability to comply with water quality standards is sufficiently diminished by the

7 conditions in the §401 certification requiring the Port to submit post-certification data, plans, and

8 reports even though Ecology has not had an opportunity to review and approve the post-

9 certification information.

10 The Clean Water Act and the Board's previous decisions regarding what is required of

11 Ecology before it can issue a certification pursuant to §401 are unequivocal: Ecology must have

12 reasonable assurance the project will not result in a violation of state water quality standards at the

13 time Ecology certifies the project pursuant to Section401 of the Clean Water Act. The very essence

14 of a certification is that at the time of issuance "the state has reasonable assurance that there will be

15 compliance with water quality laws." OHA, supra, Conclusion 63 (emphasis added) citing Friends of

16 the Earth v. Ecology, PCHB No. 87-64 (1988). 5

17 Ecology's regulations for water quality state "the primary means to be used for requiring

18 compliance with the [water quality] standards shall be through best management practices

19

20 5See OrderGrantingStayat 4; 4OCFR§121.2(a)(3);PUDNo. l v. WashingtonDept. of Ecology,511U.S. 700,
712(1994);See:33U.S.C.§1341(a)(1),(d);OkanoganHighlandsAllianceet al. v Departmentof Ecologyand
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1 required in waste discharge permits, rules, orders, and directives issued by the department for

2 activities which generate stormwater pollution." WAC 173-201A-160(3)(d). Consistent with

3 this regulation, the Port's NPDES permit regulates stormwater discharges from the Airport

4 through the use of BMPs, but does not contain specific effluent limits for stormwater.

5 Ecology has issued a policy defining how decisions will be made for §401 certifications

6 sought by applicants are already subject to an existing NPDES permit. WQP Policy 1-22,

7 effective March 31, 2000. This policy states, where an applicant is already subject to an NPDES

8 permit (a §402 permit), water quality standards for stormwater discharges governed by NPDES

9 permit are to be addressed through the §402 permitting process. The policy further provides

10 "[w]here both a Water Quality certification under Section 401 ... and an NPDES permit under

11 Section 402 of the CWA are necessary, they will be applied in a non-duplicative and

12 complementary manner." ld. at 2.

13 The Board concludes it was reasonable for Ecology to rely on the Port's NPDES permit

14 and Ecology's NPDES permitting process as one of the bases for providing reasonable assurance

15 of compliance with state water quality standards when issuing a water quality certification under

16 §401 of the Clean Water Act. In the §401 certification, Ecology has also gone beyond the

17 requirements of the NPDES permit in several areas, such as requiring retrofit of existing

18 stormwater facilities, requiring numeric fill criteria for imported fill, and requiring a site-specific

19 WER study to be completed, and prohibiting any discharge from operations of the Port's new

20

ol BattleMountainGoldCompany,PCHBNos.97-146,97-182,97-183,97-186,and 99-019,FinalFindingsof Fact,
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1 facilities, until that study is approved and appropriate limitations and monitoring requirements

2 are established in the Port's NPDES permit. The Board concludes Ecology has not placed sole

3 reliance on the NPDES permit, but has instead utilized the §401 certification to require measures

4 not currently specified in the Port's NPDES permit.

5 In order to issue an N-PDES permit to the Port, Ecology concluded stormwater discharges

6 from the Airport would comply with applicable water quality standards under WAC 173-201A-

7 030.

8 Ecology's decision to condition the §401 certification upon compliance with existing and

9 future Ecology-issued NPDES permits is consistent with the Board's prior rulings and the CWA.

10 See Protect the Peninsula "sFuture et al v. Dept. of Ecology, PCHB No. 96-178 and 179 (Order

11 igranting summary judgment and dismissal). In Protect the Peninsula's Future, the Board held

12 that "[c]onsideration of any concerns regarding the water quality impacts from operation of the

13 extended outfall will have to wait until issuance of the revised NPDES permit." Id.

14 This same standard for reasonable assurance was upheld by the Board in Okanogan

15 Highlands Alliance v. Dept. of Ecology, PCHB Nos. 97-146 et al (Order denying summary

16 judgment). In that case, the Board held that the mandates of §401 may be satisfied by

17 conditioning the certification on the issuance of an NPDES permit.

18 Section 401 establishes procedural requirements for the state to ensure that an applicant's

19 proposed discharge will comply with applicable water quality limitations. 33 U.S.C. §1341(a).

20

o 1 ConclusionsofLawandOrder(January19,2000),ConclusionNos. 62-65("OHA").
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1 In turn, §402(a)(1) only allows Ecology to permit discharges that comply with the requirements

2 necessary to meet water quality standards. See 33 U.S.C. §§1342(a)(1) and 1311(b)(1)(C). See

3 also 40 C.F.R. § 122.44(d)(1) (requiring NPDES permits to contain limits necessary to protect

4 water quality standards).

5 Ecology's NPDES regulations require the same result. WAC 173-220-130(1)(a) and (b)

6 require that any NPDES permit apply and ensure compliance with all known, available, and

7 reasonable methods of treatment, including effluent limitations established under §§301,302,

8 306, and 307 of the CWA and any more stringent limitations, including those necessary to meet

9 water quality standards. WAC 173-201A-160(3) states that stormwater discharges shall "comply

10 with the water quality standards."

11 The purpose of both §401 and §402 is to ensure comPliance with water quality

12 requirements, including water quality standards. As a result, Ecology is entitled to rely on the

13 Port's current and future NPDES permits to provide that reasonable assurance stormwater

14 discharges will meet the requirements of §401, since the same water quality standards apply for

15 both NPDES permits and §401 certifications.

16 The primary means for achieving water quality standards for stormwater discharges is

17 through implementing site-specific Best Management Practices (BMPs). BMPs are accepted

18 effluent limitations in a permit regulating stormwater. Save Lake Sammamish v. Dept. of

19 Ecology, PCHB 95-141 (1996). See 40 C.F.R. § 122.44. In Save Lake Sammamish the Board

20 stated:
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1 The focus of stormwater regulation has been on controlling the source of pollution,
i.e., the head of the pipe as opposed to the end of the pipe as is more typical under

2 the NPDES program. Implicit in this approach is the need to adjust and refine the
regulation of stormwater over time.

3

4 As the state proceeds to implement stormwater permits, it is entitled to a

5 presumption that its regulatory approach is consistent with the anti-degradation policy.

6 This permit is thus part of a regulatory program that is progressing and refining stormwater

7 control measures. The deparia,ent is not required to have perfect knowledge of the

8 outcome of stormwater regulation before it proceeds. As one court stated, "this ambitious

9 statute is not hospitable to the concept that the appropriate response to a difficult pollution

10 problem is not to try all." Save Lake Sammamish, PCHB 95-141, at 9 (1996) (quoting

11 NRDC v. Costle, 568 F.2d 1369, 1380 (D.C. Cir. 1977)("When numeric effluent

12 limitations are infeasible, EPA may issue permits with conditions designed to reduce the

13 level of effluent discharges to acceptable levels").

14 The Board acknowledges that Ecology has recently issued one NPDES permit in which

15 numeric effluent limitations were imposed on stormwater discharges, i.e., the Cascade Pole

16 Lumber Company NPDES Permit. This decision, however, has not been appealed to us, and

17 therefore is not binding on the Board. See Buechel v. Department of Ecology, 125 Wn.2d 196,

18 210-11,884 P.2d 910 (1994) (Shorelines Hearings Board affirmed in ruling it was not bound by

19 local government shoreline decisions, inconsistent with a local shoreline master program, which

20 decisions had not been appealed to the Board). The Board is not persuaded that the imposition of
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1 numeric water quality standards in the current §401 certification is necessary in order to have

2 reasonable assurance of compliance with state water-quality standards. After the site-specific

3 study required by the §401 certification (and prior to any discharge from operations on the new

4 impervious surfaces at the Airport), Ecology will establish appropriate limitations and

5 monitoring requirements for zinc and copper. The evidence at the hearing showed adequate

6 mitigating measures were available should they be required to meet those limits.

7 The Board does find, however, that certain aspects of the BMPs and monitoring require

8 further conditioning by the Board. Those further conditions are set forth in the Findings of Fact and in

9 the summary of further conditions at the end of this opinion.

10 In sum, the Board concludes that the water quality standards under both §401 and §402 of

11 the CWA are the same. Ecology must have "reasonable assurance" that the Port's stormwater

12 discharges would comply with water quality standards when it issued the existing stormwater
i

13 INPDES permit. Ecology must likewise have the same assurance when it modifies the Port's

14 NPDES permit in the near future. Appellants' contention that reasonable assurance requires

15 something more in the context of a §401 certification is contrary to the Clean Water Act.

16 Moreover, Ecology has imposed conditions in the §401 certification (such as the fill criteria and

17 the retrofit of the existing facilities) over and above what can be required under §402.

18 The development of site-specific water quality criteria for metals using a water effects

19 ratio is specifically allowed under WAC 173-201A-040(3), which states, "The department may

20 revise [water quality] criteria on a state-wide or waterbody-specific basis as needed to protect

")1
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1 aquatic life occurring in waters of the state and to increase the technical accuracy of the criteria

2 being applied." WAC 173-201A-040(3)(dd) states "[m]etals criteria may be adjusted on a site-

3 specific basis when data are made available to the department clearly demonstrating the effective

4 use of the water effects ratio approach established by USEPA, as generally guided by the

5 procedures in USEPA Water Quality Standards Handbook, December 1983, as supplemented or

6 replaced." The Board concludes, given the difficulty of regulating stormwater and the multiple

7 contributors to stormwater pollutants in the area streams, the WER study condition is appropriate

8 when used to make more restrictive (lower) the water quality criterion. To rule otherwise, under

9 the facts of this case, would be contrary to the clear objectives of the state and federal water

10 pollution laws of eliminating pollution to the nations waters from all discharges, including those

11 of stormwater. As conditioned by the Board, the WER study will provide reasonable assurance

12 that the improvements at the Airport will meet state water quality standards.

13 The presence of known and existing contaminants at the Airport and within the embankment

14 fill make monitoring of surface and groundwater an imperative for reasonable assurance. Ecology's

15 own toxics cleanup coordinator testified "the duration should be indefinite; as long as the

16 contaminants are there, monitoring should continue." Where the condition began running in

17 September and construction of the proposed project is expected to last four years, a monitoring plan,

18 which allows the Port to cease monitoring for contaminants whose presence is acknowledged is

19 insufficient. Therefore, as noted earlier, the Board further conditions the §401 certification to extend

20

PCHB 01-160 113
FINAL FINDINGS OF FACT AND

CONCLUSIONS OF LAW AR 000521



1 the period of monitoring at least eight years from the conclusion of construction and further if the

2 monitoring reveals exceedances.

3 The §401 certification does not authorize a mixing zone without compliance with

4 procedural and substantive requirements of the state water quality standards at WAC 173-201A-

5 100. Condition A.2 in the §401 certification recognizes the existing mixing zone for turbidity

6 afforded to in-water and shoreline construction under the water quality standards. WAC 173-

7 201A-110(3). The §401 certification further conditions the regulatory mixing zone for

8 construction-related turbidity by requiring submission and approval of a monitoring plan for each

9 in-water or shoreline construction project. The plan must include provisions to: 1) ensure that

10 iqualified Port staff or contractors are on-site during construction to implement the plan, 2) the

11 plan minimizes any mixing zone in accordance with WAC 173-201A-100(4) and (6), 3) -.......

12 corrective action is taken if the numeric turbidity standard is not being met at the boundary of the

13 mixing zone, and 4) the Port submits monitoring reports to Ecology.

14 Under the §401 certification, any construction mixing zone would presumably be 100 feet

15 downstream of any construction where the stream flow is less than 10 cfs, WAC 173-201A-

16 110(3)(a), or such smaller area determined in the monitoring plan. No other mixing zone is

17 authorized or permitted by the §401 certification. Appellants have failed to prove that these

18 conditions are unlawful, or otherwise fail to fully provide reasonable assurance that in-water and

19 shoreline construction will be in compliance with water quality standards.

20
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1 Consistent with its findings on timing and monitoring, the Board finds Ecology was

2 entitled to issue the §401 certification in the absence of a dam safety permit. Ecology was aware

3 some of the Port's proposed stormwater facilities would require a dam safety permit. In

4 accordance with this knowledge, Condition G requires the Port to obtain the necessary dam

5 safety permits prior to construction of any facility to which this condition would apply. There

6 was no evidence at the hearing showing obtaining a dam safety permit was infeasible. Ecology

7 was entitled to require the Port to obtain dam safety permits, where necessary, as a condition of

8 the §401 certification.

9 The purpose of the dam safety regulations is to "provide for the design, construction,

10 operation, maintenance, and supervision of dams in a manner consistent with accepted

11 engineering practice." WAC 173-175-010. The term "dam" is broadly defined under the

12 regulations and includes "any artificial barrier and/or any controlling works, together with

13 appurtenant works that can or does impound or divert water." WAC 173-175-030. As the

14 regulations reflect, they are specifically concerned with storage of water in impoundments, which

15 could result in failure and release:

16 Dams which can impound a volume of 10 acre feet or more of water as measured
at the dam crest elevation. The 10-acre-feet threshold applies to dams which can

17 impound water on either an intermittent or permanent basis. Only water that can
be stored above natural ground level and which could be released by a failure of

18 the dam is considered in assessing the storage volume. The 10-acre-feet threshold
applies to any dam which can impound water of any quality, or which contains

19 any substance in combination with sufficient water to exist in a liquid or slurry
state at the time of initial containment.

20
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1 WAC 173-175-020(1).

2 Many of the proposed stormwater management facilities exceed the 10-acre-feet threshold--

3 some by several multiples--and will be in proximity to project-area streams.

4 InFriends oftheEarth v. Ecology, PCHB Nos. 87-63 and 87-64 (1988), Appellants argued

5 the Navy proposal (and its §401 certification) was unlawful because the Navy had not obtained an oil

6 discharge permit pursuant to RCW 90.48.343. The Board declined to issue a declaratory ruling on the

7 applicability of a legal provision which is distinct from the water quality certification approval

8 process. In the case before us, the §401 certification is appropriately conditioned to require that dam

9 safety permits be obtained, as necessary. Those permits do not need to be obtained in order for

10 reasonable assurance to exist. Failure to obtain those permits, if required, is a violation of the terms of

11 the §401 and can be ad&essed at some future time.

12 There is also reasonable assurance water quality standards will not be violated because

13 Ecology appropriately sized the stormwater facilities for stormwater collection purposes.

14 Ecology also required, if any of the stormwater facilities change during final design, the Port is to

15 provide Ecology with those changes for its review and written approval. Condition G is an

16 appropriate component of Ecology's reasonable assurance determination.

17 As set forth above and pursuant to the requirements of the Clean Water Act, the Board's

18 independent de novo review of Ecology's §401 certification is based upon the record relied upon

19 by Ecology to conclude it had reasonable assurance that the proposed project would comply with

20 applicable water quality laws. Respondents argue that Ecology's reasonable assurance is based,

"11
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1 in part, upon conditions in the §401 certification, which allow the Port to submit additional data,

2 91ans, and reports on the assumption they will satisfactorily resolve outstanding uncertainties.

3 _onsistent with our de novo review as defined by the Clean Water Act and as a matter of simple

4 logic, we conclude post-certification data, reports, and plans that were not in being at the time of

5 issuance of the certification and which at the time of certification had yet to be reviewed,

6 considered, and approved by Ecology can form the basis of Ecology's determination of

7 reasonable assurance. This does not mean Ecology and other applicants are free to build a case

8 while a §401 certification is on appeal to this Board. This would leave §401 certifications as

9 moving targets and make Board review of such moving targets unmanageable.

10 This Board has previously held that Ecology cannot have reasonable assurance for §401

11 certifications where it "defers the entire analysis to the NPDES permit application process":

12 That would be tantamount to writing a blank check for extensive construction related to
the mine without ever knowing whether it is feasible to comply with water quality laws in

i 3 its operation. It would be in derogation of section 401 and defy common sense to proceed
without reasonable assurance that discharges can be regulated under an NPDES permit.

14
OHA, Order Denying Summary Judgment on Waste Rock Discharges at 2, 1999.

15
However, as noted above, if the post-certification actions meet the reasonable assurance

16
test (reasonably certain to occur), Ecology and this Board may rely on those future occurrences to

17
certify that the proposed project will comply with applicable water quality laws.

18
Under Washington law, BMPs are not a substitute for strict compliance with water

19
quality standards, but rather must be applied so as to assure compliance with water quality

20
standards. Under Washington's water quality standards, activities causing pollution of
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1 stormwater "shall be conducted so as to comply with the water quality standards." WAC 173-

2 201A-160(3)(d). This is particularly so in the context of a §401 certification.

3 While BMPs are the "primary means" to be used for requiring compliance with the

4 standards, the standards further require the "consideration and control procedures" in WAC 173-

5 201A-160(3)(b) and (c) "apply to the control of pollutants in storm water." Subpart 160(3)(b)

6 further requires:

7 Best management practices shall be applied so that when all appropriate
combinations of individual best management practices are utilized, violation of

8 water quality criteria shall be prevented. * * * Best management practices
established in permits, orders, rules, or directives of the department shall be

9 reviewed and modified, as appropriate, so as to achieve compliance with water
quality criteria.

10

11 WAC 173-201A-160(3)(b) (emphasis added). On the basis of these provisions of the water

12 quality standards, we conclude where BMPs are adequate to assure compliance with water

13 quality standards, reliance on a BMP-based permit can satisfy the requirements of CWA §401 (d).

14 The Board, as noted earlier, has conditioned the §401 certification to require selection of BMPs

15 from the enhanced list.

16 2. LOW FLOW

17 In Washington, projects that impact stream flows and instream uses are subject to special

18 scrutiny in the permitting process. Class AA streams, such as Des Moines, Miller, and Walker

19 Creeks, "shall markedly and uniformly exceed the requirements" for designated characteristic

20
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1 uses, including fish migration, spawning and rearing, recreational use, including primary human

2 contact, and aesthetic use. WAC 173-201A-030(1).

3 To obtain §401 certification, the Port must demonstrate that legal and practical means were

4 (and are) in place to permanently mitigate low flow impacts. Ecology v. PUD No. 1 of Jefferson

5 County, 121 Wn.2d 179, 185-192, 849 P.2d 656 (1993), aft'd, 511 U.S. 700 (1994).

6 Ecology's §401 certification provides that reasonable assurance low flow impacts will be

7 mitigated because it requires the Port to implement and revise the July 2001 Low Flow Plan.

8 The Port is continuing to refine the modeling, which forms the basis of the plan in response to

9 ongoing review by Ecology's consultant. This iterative process of continuous review by

10 technical experts and further refinement by the Port in response to that review, provides

11 reasonable assurance that low flow impacts will be mitigated.

12 The Board concludes the Port's low flow mitigation plan is sufficient to provide Ecology

13 with reasonable assurance that low flow impacts from the MPU improvements will be mitigated.

14 The evidence indicated the models used to predict low flow impacts and to establish the

15 mitigation levels for those impacts were appropriately calibrated. In addition, the weight of the

16 evidence demonstrated that the Port's low flow mitigation plan was feasible and constructable.

17 The Board concludes the model preparation and calibration is an iterative process and, as

18 such, there is reasonable assurance that low flow impacts could be effectively mitigated,

19 notwithstanding the need for some additional fine-tuning and refinements to the low flow

20 models. Moreover, should the actual performance of the project require additional low flow
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1 mitigation, the required monitoring will reveal this fact and the testimony showed that additional

2 mitigation is feasible.

3 As noted above, the Board imposed a further condition to set the threshold flow for Des

4 Moines Creek at 1 CFS, below which mitigation will be required.

5 3. WATER RIGHTS

6 All waters of the state are public waters and subject to appropriation for beneficial use

7 under the processes set forth in the state Water Code. RCW 90.03.010; RCW 90.03.250. All

8 uses of state waters require a permit. RCW 90.03.010; 90.03.250. Two exceptions to the water

9 code permitting requirements do exist, but neither apply here. RCW 90.44.050 (small domestic

10 wells exempt) and RCW 90.03.252; 90.46.150 (reclaimed wastewater exempt).

11 Stormwater is a public water resource and therefore constitutes water of the state. The

12 capture of storrnwater absent beneficial use does not require a water right. However, the capture

13 of stormwater, under these circumstances, is a beneficial use, as defined by the water code, and

14 does require a water right.

15 Beneficial use is a term of art under the water code and encompasses two principal

16 elements of a water right: purpose and quantity. Grimes v. Ecology, 121 Wn.2d 459, 468, 852

17 P.2d 1044 (1993). When referring to purpose, beneficial use is defined to mean productive, "end

18 use" of water. The legislature has defined beneficial uses of water to include "fish and wildlife

19 maintenance and enhancement.., and preservation of environmental and aesthetic values, and

20
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1 all other uses compatible with the enjoyment of the public waters of the state[.]" RCW

2 90.54.020(1); see also RCW 90.14.031(2).

3 Flow augmentation and the use of water for stream flow mitigation are beneficial uses of

4 water for which a water right is required. See, Conifer Ridge Enterprises v. Ecology, PCHB No.

5 96-11 (1998); Okanogan Highlands Alliance v. Ecology, PCHB No. 97-146, et seq., Summary

6 Judgment on Stipulated Issues Nos. 20, 21 and 22 (10/23/98); see also Bevan v. Ecology, PCHB

7 No. 48 (1972).

8 The facts presented here are unlike familiar instances in which stormwater is not

9 purposefully captured to be put to a beneficial use. Several of the Respondents' experts

10 acknowledged this distinction, conceding they had never seen a plan like that proposed by the

11 Port included in a stormwater management plan. Further, low flow augmentation as proposed by

12 the Port contains all the classic elements of a water right, including instantaneous and annual

13 quantities and season of use. RCW 90.03.260, .290; see Ecology v. Theodoratus, 135 Wn.2d

14 582,957P.2d 1241 (1998).

15 Here, where the capture is for a specific beneficial purpose, and a purpose that must be

16 maintained in perpetuity, the basic principles of water law enumerated above govern. Capture of

17 stormwater for use as low flow augmentation requires a water right because it is materially

18 different under the law from familiar stormwater management activities. Stormwater infiltration

19 facilities per se do not fall within this rule. Although such facilities may as an incident of their

20 function enhance base flows, they are not purposefully designed-and required-to create an
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1 instream flow right in perpetuity.

2 The diversion and impoundment system combined with the subsequent application of

3 water to a beneficial use takes the Port's plan beyond simple "management" of stormwater to an

4 appropriation triggering water code requirements. In doing so, no conflict arises between

5 stormwater management goals, e.g., RCW 90.54.020(11) and the permitting requirements of the

6 state Water Code, Chapter 90.03 RCW. It is possible to manage and use water at the same time;

7 stormwater management and water code requirements are not mutually exclusive.

8 The Water Code is intended to be a complete system for the distribution and regulation of

9 the waters of the state. Neither the Board nor Ecology can create an exemption in the water code

10 that is not expressly set forth by the legislature. See Kim v. Ecology, PCHB No. 98-213, Order

11 on Summary Judgment (1999).

12 As noted earlier, the low flow plan is not the establishment of a minimum flow in the creek for

13 its entire length. Rather, it is the establishment of a mitigation amount of flow, which must be present

14 at a particular point at the edge of the project area.

15 The water right will give the state clear enforcement authority, rather than relying on the

16 inclusion of a condition in the 404 permit with enforcement by the Corps, whose usual duties do not

17 include regulating or controlling water quantity.

18 In the Okanogan Highlands, the Board ruled "[w]ater right changes should be issued to clearly

19 record the right and priority of water necessary to implement the [low flow mitigation plan]."

20 Okanogan Highlands Alliance v. Ecology, PCHB Nos. 97-146 et al. (Summary Judgment on

")1
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1 Stipulated Issues Nos. 20, 21 and 22) (October 23, 1998). The same need exists here to assure the

2 perpetual nature of the mitigation.

3 Appellants have shown, absent a water right, the Port cannot demonstrate that legal means are

4 in place to permanently mitigate the low flow impacts of the Third Runway Project. Therefore, the

5 Board further conditions the §401 certification to require the Port to obtain a water right. With this

6 further condition, the Port has shown that reasonable assurance water quality standards will not be

7 violated.

8 Finally, the closure of Miller and Des Moines Creeks are only for consumptive rights. The use

9 of the water here is not consumptive and therefore not excluded by the regulatory closure.

10 Ecology does not need the Port to receive the water right to fmd reasonable assurance. Rather,

11 much like the Dam Safety condition, the Port must obtain the water right before any beneficial use of

12 the water may be made.

13 The concern raised of the potential for Miller and Des Moines Creek to be open to further

14 consumptive appropriation in the future is speculative, and thus the Board does not find that it impairs

15 the ability of Ecology to render a reasonable assurance determination.

16 Appellants also argue that the Port should obtain an instream flow right, which would

17 prevent withdrawals downstream from the point of discharge, protecting the discharged water

18 from that point to the mouth of the streams where they enter Puget Sound. This argument

19 assumes the Port is required to protect the mitigation water after it has been released to the

20 stream. The §401 certification does not require this, and we conclude such a requirement would
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1 exceed the reach of {}401. Under §401, the Port must mitigate the impacts of its own project, not

2 impacts caused by activities other than its project. The Port will mitigate the impacts of the

3 improvements at the Airport by discharging water at the locations and in the amounts it would

4 have been discharged if the project were never built. The Port is not required to protect the water

5 after discharge any more than it is currently required, under predevelopment conditions, to

6 protect water that discharges naturally to the stream.

7 Moreover, a private water fight to maintain instream flow is not recognized under

8 Washington law. In Washington, instream flows are recognized as beneficial uses, but the right

9 to establish instream flows rests exclusively with Ecology. RCW 90.03.247. When an instream

10 flow is created, it is a fight held by the state and not by an individual permit-tee, ld.; see also

11 RCW 90.42.040 (requiring trust water rights to be held by the state).

12 In other Western states, the existence of such an "exclusive" process has led the courts to
i

13 conclude that private parties may not appropriate water for instream flows, because to do so

14 would be contrary to the statutory scheme. A. Dan Tarlock, Law of Water Rights and Resources,

15 §5.07(3), 5-35 (1996); 2 Waters and Water Rights § 13.05(a) (2001). Bevan v. Department of

16 Ecology, PCHB No. 48 (1972) is an early PCHB decision ruling an applicant could obtain a right

17 to a certain flow in surface water to support fish propagation research. Even in that decision, the

18 Board was clear that its ruling was "sui generis" and "not in any sense the establishment of a

19 minimum flow by private action."

20

")l
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1 We therefore conclude that a private instream flow right is not available to the Port, and

2 is not necessary to provide reasonable assurance.

3 In sum, we conclude that a water right is necessary here to implement the low flow plan

4 and thus is necessary to provide reasonable assurance that water quality standards will be met.

5 4. FILL CRITERIA, EMBANKMENT AND MSE WALL

6 For there to be reasonable assurance the Third Runway project will comply with

7 applicable water quality standards, there must be reasonable assurance that surface water run-off

8 from the embankment and water flowing through and out of the drainage layer will not degrade

9 the Class AA ratings of Des Moines, Miller, and Walker Creeks and will not result in violation of

10 Washington's toxic substance water quality standard. For Class AA waters, "water quality of

11 this class shall markedly and uniformly exceed the requirements for all or substantially all uses."

12 WAC 173-201A-030(1)(a). Washington's toxic substances water quality standard states:

13 Toxic substances shall not be introduced above natural background levels.in waters oft he
state which have the potential either singularly or cumulatively to adversely affect

14 characteristic water uses, cause acute or chronic toxicity to the most sensitive aquatic
biota dependent upon those waters, or adversely affect public health, as determined by the

15 Department.

16 WAC 173-201A-040(1); see also WAC 173-201A-030(1)(c)(vii).

17 It is undisputed that absent appropriate conditions there is a risk that contaminants in the fill

18 could cause violations of groundwater or surface water standards. For these reasons, as noted above,

19 the Board further conditioned the §401 certification by the modification of the fill criteria.

20
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1 5. GROUNDWATER

2 The Board concludes there is reasonable assurance that construction of the proposed

3 improvements at the Airport will not cause contaminated groundwater beneath the AOMA to

4 migrate to the Third Runway area and discharge in violation of applicable water quality

5 standards. The Board concludes, for purposes of determining whether there is reasonable

6 assurance, that the Port does not need to complete the entire groundwater study set forth in the

7 MTCA Agreed Order. Sufficient information is available, based on the work performed to-date,

8 to conclude that the contaminated groundwater that is the subject of the MTCA order is confined

9 to the AOMA, and construction of the Third Runway will not result in any significant migration.

10 Appellants argued that a certification that Governor Locke provided to the Secretary of

11 Transportation in 1997, required completion of the MTCA groundwater study before the §401

12 certification could be issued. We do not read the Governor's certification to impose this

13 requirement. The Governor's certification, which was written pursuant to 49 U.S.C. §47101,

14 stated "there is reasonable assurance that the airport development project involving the Sea-Tat

15 Third Runway will be located, designed, constructed and operated so as to comply with

16 applicable air and water quality standards" if, among other things, the Port "complete[s] a ground

17 water evaluation at the airport as defined in the MTCA Agreed Order."

18 Nothing in the Governor's certification sets a deadline for completing the MTCA

19 groundwater evaluation, or prohibits issuance of a §401 certification until the groundwater

20 evaluation is done. Moreover, we note the Governor found he had reasonable assurance water
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1 quality standards would be met as of 1997, even though the groundwater study would not be

2 performed until sometime in the future. If it were necessary to complete all aspects of the

3 Agreed Order's groundwater study before reasonable assurance could exist, then the Governor

4 would not have issued his certification in 1997. Our conclusion is consistent with the Attorney

5 General's Office in an informal opinion issued to Representative Shay Schual-Berke dated

6 August 14, 2001. The opinion states the Governor's letter did not "promise that the ground water

7 evaluation in question will be completed before any permits or certifications are granted in

8 connection with the Port's proposal to construct a Third Runway."

9 6. WETLANDS

10 The purpose of water quality standards is to prevent water quality from falling below

11 acceptable levels. PUD No. 1 of Jefferson County, et al., v. Washington Department of Ecology,

12 etal.,511U.S. 700,704,(1994),l14S. Ct. 1900,128L. Ed. 2d716(1994). Waters of the state

13 include "lakes, rivers, ponds, streams, inland waters, salt waters, wetlands, and all other surface

14 waters of the state and water courses within the jurisdiction of the State of Washington." WAC

15 173-201A-020 (emphasis added). Thus, wetlands are waters of the state protected by the state's

16 water quality standards. For there to be reasonable assurance the Port's Third Runway proposal

17 complies with water quality standards, there must be reasonable assurance that impacts to

18 wetlands will be mitigated in a manner consistent with Washington State's anti-degradation

19 aolicy:

20
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1 Existing beneficial uses shall be maintained and protected and no further
degradation which would interfere with or become injurious to existing beneficial

2 uses shall be allowed.

3 WAC 173-201A-070(1). The anti-degradation policy as applied to wetlands mandates that

4 impacts be avoided, minimized, and compensated. Okanogan Highlands Alliance v. Dept. of

5 Ecology, PCHB No. 97-146, 97-182, 97-183, 97-186, 99-014 (2000) at Conclusion of Law 67.

6 Ecology's own guidelines under these standards provide:

7 the primary means for protecting water quality in wetlands is to implement the
anti-degradation section of the water quality standards. The anti-degradation

8 policy in the water quality standards establishes the bottom line for water quality
protection in Washington's waters: 'existing beneficial uses shall be maintained

9 and protected and no further degradation which would interfere with or become
injurious to beneficial uses shall be allowed.'

10

11 Water Quality Guidelines for Wetlands, Dept. of Ecology Publication No. 96-06 (April 6, 1996).

12 In applying the anti-degradation policy to wetlands, the Board has explained:

13 the anti-degradation policy is expressed in terms of a goal that there be no net loss
of wetlands. In regulating activities impacting wetlands the Department requires a

14 staged analysis and mitigation ratio.

15 Okanogan Highlands, supra, at Conclusion 66 (citing O 'Hagen v. DOE, PCHB No. 95-25

16 (1995). Here, the Port's proposal does not comply with the anti-degradation standard because it

17 iadequately compensates for or replaces lost resources.

18 The NRMP's wetland mitigation proposal provides appropriate ratios for mitigating

19 impacts, except as noted earlier for buffers, for the surface of Lora Lake and for preservation.

20
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1 The Port's NRMP outlines the mitigation taking place both on-site (in the sub-basins

2 adjacent to the Airport) and off-site (at a 65-acre site in Auburn). The NRMP provides

3 mitigation, which does not meet Ecology's 2:1 mitigation target for the project.

4 As defined by Ecology guidance documents, mitigation means reducing the total adverse

5 impacts of a project to an acceptable level, which means no net loss of wetland functions, and

6 can be accomplished through a variety of methods or actions. Consistent with the policy of the

7 Corps, Ecology's definition of mitigation includes avoiding, minimizing, rectifying, reducing,

8 and compensating for impacts.

9 Ecology has established mitigation credit ratios as tools to be used to determine when

10 mitigation adequately compensates for wetland impacts. The mitigation credit ratios are not

11 requirements, and are not intended to be rigidly applied. Rather, credit ratios are "general

12 guidelines" and recommendations, which are intended to be used with flexibility and best

13 professional judgment, taking into account the replacement and/or improvement in wetland

14 as well as the likelihood of success of the proposed mitigation plan. Here, Ecology did

15 not apply the mitigation ratio guidance documents in an appropriate manner. Ecology erred in

16 using upland buffers to mitigate for wetland impacts, counting lake surface area, and allowing

17 preservation of areas already protected under existing state laws and regulations, to be counted as

18 mitigation.

19 Washington law specifically allows out-of-basin mitigation. RCW 90.74.020 (for public

20 infrastructure projects, "the departments of ecology and fish and wildlife may not limit the scope
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1 of options in a mitigation plan to areas on or near the project site, or to habitat types of the same

2 type as contained on the project site"). This is consistent with the requirements of the Corps.

3 See 33 C.F.R 320(r) at n. 1. Off-site mitigation is also consistent with Ecology's guidance on

4 wetland mitigation. However, out-of-basin mitigation should occur only after all reasonable in-

5 basin options have been evaluated. Acceptable reasons for choosing out-of-basin options include

6 whether available options in-basin are sustainable and/or in-basin opportunities conflict with

7 important public health or safety policies, as here with the need to minimize bird-strike potentials

8 at the airport.

9 The evidence presented at the trial showed the Port was somewhat limited in its ability to

10 create new wetlands in-basin due to the FAA's requirement forbidding the creation of new

11 wetlands within 10,000 feet of a runway. Under FAA rules, wildlife attractants, such as

12 wetlands, may be sited no closer than 10,000 feet from turbine aircraft movement areas. The

13 FAA imposed this requirement as a condition of its 1997 Record of Decision approving the new

14 Third Runway. With the exceptions noted above and in consideration of the FAA requirement

15 the Port and Ecology worked to devise a mitigation plan, which replaces all impacted wetland

16 functions in the impacted basin. In addition, the Port is creating high quality wetlands at the 65-

17 acre Auburn site, which includes open water for waterfowl habitat.

18 The Board also concludes the Port's functional assessment of wetlands was sufficient to

19 provide Ecology with reasonable assurance. The Board finds use of WFAM was not necessary,

20
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1 based on the fact WFAM does not apply to sloped wetlands, and would therefore be applicable to

2 only 23% of the wetlands on site.

3 In sum, the Board concludes the Port's proposed wetland mitigation plan, as outlined in

4 the NRMP, and as further conditioned by the Board, provides reasonable assurance there will be

5 no loss of wetland functions and no violation of water quality standards as a result of the wetland

6 fill, stream alteration, or wetland mitigation activities associated with the construction of the

7 Improvements at the Airport.

8 7. MONITORING AND ADAPTIVE MANAGEMENT

9 Consistent with its Findings as outlined above and with its prior rulings, the Board

10 concludes both Ecology and the Board may rely on adaptive management processes, including

11 post-certification studies, plans, and reports in making a determination of whether reasonable

12 assurance exists. The Board has taken great care, in creating additional conditions governing

13 monitoring, to ensure the ultimate goal of adaptive management-based processes is that they lead

14 to specifically enforceable requirements in compliance with state water quality standards. This is

15 the overriding principle that shall govern these processes. Adaptive management shall not be

16 used to defer or delay implementation of state water quality standards, but rather may be used

17 when information or technology is unknown or uncertain

18 The Board also concludes Ecology may impose appropriate conditions in the §401

19 certification that require submission of revised plans or the requirements for future monitoring,

20 and Ecology's conditions, as further conditioned by the Board, were appropriate in this case.
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1 In addition, Ecology may require monitoring of actions required by conditions to the §401

2 certification that takes place after the §401 certification is issued, and proceeds for either a finite

3 period of time into the future, or, if appropriate, continues in perpetuity. Cf. Anderson v. Pierce

4 Cy, 86 Wn. App. 290, 293 n.2, 936 P.2d 432 (1997). Here, the monitoring requirements in the

5 §401 certification are appropriate.

6 The §401 certification requires monitoring to ensure that required and effective mitigation

7 is provided, and to identify potential problems, which may need further mitigation. Many of

8 these conditions are part of the adaptive management approach Ecology used in order to be

9 certain mitigation measures would be successful. Such monitoring allows the project mitigation

10 to adapt as state of the art technology and AKART are being applied.

11 Washington and federal courts have specifically approved this adaptive management

12 approach. West 514, Inc. v. Spokane Cy., 53 Wn. App. 838, 844-849, 770 P.2d 1065 (1989)

13 (upholding approval of shopping mall that depended on future air quality monitoring to "confirm

14 that the project will not have a significant adverse environmental impact"); Friends of the

15 Payette v. Horseshoe Bend Hydroelectric Co., 988 F.2d 989, 993 (9th Cir. 1993) (upholding

16 condition, which required water quality monitoring to determine compliance with state water

17 quality standards and additional mitigation if monitoring disclosed any problems). Moreover,

18 §401 of the Clean Water Act itself expressly states the state can include monitoring conditions in

19 its certification. 33 U.S.C. § 1341(d).

20

'31
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1 In addition, as has already been noted above, the Board concludes it was appropriate for

2 Ecology to rely on the Port's existing and future NPDES permits as one of its bases for

3 reasonable assurance of compliance with water quality standards.

4 8. PUBLIC PROCESS--NOTICE

5 " Public notice is triggered by the submission of an application for a §401 certification or

6 CZMA consistency concurrence. WAC 173-225-030; 15 CFR § 930.61(a). In compliance with

7 these provisions, public notice of the project was provided by means of the joint Corps and

8 Ecology Public Notice issued by the Corps on December 27, 2000. The Corps and Ecology

9 received and considered public comments and held a joint public hearing regarding the project on

10 January 26 and 27, 2001. These activities constitute full compliance with applicable public

11 notice and comment requirements.

12 Ecology was not required to conduct additional public notice when it issued the Amended

13 §401 certification on September 21, 2001, because the amendment did not result in changes to

14 the proposed project and, thus, no new application was required. See WAC 173-225-030; 15

15 CFR §930.61(a). The Amended §401 certification adjusted only the conditions applicable to the

16 iect and, because the project itself was not changed, submission of a new application was not

17 ararranted.

18 Ecology had previously determined on August 10, 2001, that the project was consistent

19 with Washington's Coastal Zone Management Program (CZMP), and due to the fact only the

20 project conditions were adjusted, additional public notice was not required. Accordingly, the
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1 Board concludes the public notice and comment process that Ecology followed for the §401

2 certification complied with WAC 173-225-030 and 15 CFR § 930.61(a).

3 Appellants argue in their pre-hearing memorandum that Ecology's rescission and

4 reissuance of the Amended §401 certification was invalid because EPA had not reviewed the

5 changes to the §401 certification. Appellants' position is contrary to applicable law, which does

6 not require EPA review prior to amendment of a §401 certification by Ecology. See Roosevelt

7 Campobello International Park Commission v. Environmental Protection Agency, 684 F.2d

8 1041, 1056 (1st Cir.1982) (Both EPA and the federal courts have interpreted §401(d) of the

9 Clean Water Act as removing authority from either federal courts or agencies to review the

10 validity of requirements imposed under state law or in a state's §401 certification); U.S.v.

11 Marathon Development Corp., 867 F.2d 96, 100 (1st Cir. 1989).

12 9. COASTAL ZONE MANAGEMENT CONSISTENCY

13 The Port's project will occur in Washington's coastal zone. As a result, the Port is

14 required to obtain a CZMA consistency concurrence statement from Ecology.

15 The Port submitted an application for certification of Consistency with Washington's

16 CZMP. In reviewing the Port's application, Ecology verified the Port had complied with the

17 enforceable policies of Washington's CZMP. In that review, Ecology verified (a) the Port had

18 completed its SEPA review, (b) the Port obtained a shoreline exemption from the City of Auburn

19 for the proposed wetland mitigation site, (c) the Port had a valid individual NPDES permit for

20 the airport site, had obtained a general NPDES stormwater permit for construction of the Auburn

O1
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1 mitigation site, and was issued a §401 certification for the proposed project, and (d) the Port had

2 the appropriate discharge permits from the Puget Sound Clean Air Agency, and the scope of the

3 project had not changed to alter Ecology's determination that the SeaTac area was in compliance

4 with National Ambient Air Quality Standards for carbon monoxide and nitrous oxide.

5 The sole outstanding issue for CZMP consistency is whether there is reasonable assurance

6 that the project as proposed and conditioned will meet applicable water quality standards. As is

7 elaborated throughout this order, the Board concludes Ecology's issuance of the §401

8 certification was appropriate and, therefore, Ecology properly concurred that the Port's project is

9 consistent with Washington's CZMP.

10 V. CONCLUSIONS

11 Based on the Findings of Fact and Conclusions of Law above, the Board concludes,

12 Ecology's issuance of the §401 certification, with the imposition of the conditions in the §401

13 certification and with the conditions imposed by this Board, provide reasonable assurance that

14 state water quality standards will be met.

15 As noted throughout this order, the Board imposes the following additional conditions of

16 the §401 certification:

17 1. BMPs shall be selected from the enhanced treatment list for better removal of

18 dissolved metals;

19 2. The Port shall sample of stormwater above and below stormwater outfalls and a

20 monitor the hardness of the receiving waters;
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1 3. Water quality testing for toxicity to sensitive organisms, by the Port and approved

2 by Ecology, shall measure injury, as well as mortality of those organisms;

3 4. 100% of the stormwater management facility retrofit shall be completed by the

4 time 50% of the impervious surfaces have been constructed;

5 5. Use of the WER study is limited so that the study results shall only be used if the

6 data suggests the water quality criterion should be lowered;

7 6. The level of mitigation flows for Des Moines Creeks is 1 CFS, below which

8 mitigation is required;

9 7. The fill criteria are modified as follows:

10 Antimony 5.79 mg/kg

11 Arsenic 7 mg/kg

12 Barium 12,000 mg/kg

13 Beryllium .6 mg/kg

14 Cadmium 1 mg/kg

15 Chromium 42 mg/kg

16 Copper 36 mg/kg

17 Lead 24 mg/kg

18 Mercury .07 mg/kg

19 Nickel 48 mg/kg

20 Selenium .52 mg/kg
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1 Silver .28 mg/kg

2 Thallium 2 mg/kg

3 Zinc 85 mg/kg

4 TPH 0

5

6 8. The SPLP process may not be used to authorize the importation of fill that

7 exceeds the modified fill criteria;

8 9. The minimum number of samples of the proposed fill shall be increased to reflect

9 the number of samples required under MTCA;

10 10. The performance standard for wetlands is modified so that the Port matches the

11 hydroperiods of the wetlands pre- and post project, in order to assure the long-term maintenance

12 and perpetuation of wetland characteristics, such as standing or flowing water, wetland resources,

13 and wetland functions.

14 11. The Port shall mitigate for on-site wetland loss at the ratio of no less than 2:1.

15 This ratio shall not include wetland buffers or preserving wetlands that are already protected. In

16 order to meet this ratio, the Port is urged to consider enhancing the Walker Creek headwaters

17 wetlands

18 12. Condition (D)(1)(h) is modified so that if the future wetland delineations show the

19 wetland boundaries have decreased, additional in-basin mitigation shall be required.

20
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1 13. The language in the monitoring requirement of Condition E(3) is modified so that

2 in the event monitoring detects exceedances of the water quality criteria in either surface or

3 groundwater, Ecology shall take action to eliminate the exceedances. This may include a

4 revision to the fill criteria and/or corrective action;

5 14. The monitoring duration in Condition B (and its cross references to E(3) and F(1))

6 shall continue for at least 8 years from the conclusion of construction and, should monitoring

7 -eveal exceedances, Ecology shall further extend the period of monitoring;

8 15. The monitoring in Condition F(1) is modified so that monitoring continues for as

9 long as there are contaminants in the AOMA;

10 16. The Port shall obtain a water right to use water as proposed mitigation under the

11 Low Flow Plan.

12 Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such.

13 IX. ORDER

14 Based on the Findings of Fact and Conclusions of Law outlined above, the Board

15 concludes, with the further conditions imposed by the Board, there is reasonable assurance the

16 construction of the Port's proposed improvements at the Airport will comply with state water

17 quality standards. Accordingly, the Board affirms Ecology's §401 certification for the Port's

18 projects as modified by the conditions established by the Board in this Order. In addition, the

19 Board's stay entered on December 17, 2001, is lifted.

20
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2

3 ITISSO ORDERED.

4 Dated this /")-_q4` dayof _tk%@ ,2002.

5 Pollution Control Hearings Board

7

8 " g_

10 Robert V. Jen!_r
11

13 William Lynch, Board Member__

14

15

16

17

18

19

20 .....
"-- . •
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ATTACHMENT B

ORDER DISPOSING OF PORT OF SEATTLE'S
PETITION FOR RECONSIDERATION

REGARDING CONDITION 8 OF FINAL ORDER

Airport Communities Coalition v. Dept. of Ecology and Port of Seattle,

Pollution Control Hearings Board Case No. 01-160

September 6, 2002
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1 SEP0 9 20O2

2 HELSELLFETTERMAN,LLP
3

4

5

6

7

8 POLLUTION CONTROL HEARINGS BOARD
FOR THE STATE OF WASHINGTON

9

10 AIRPORT COMMUNITIES COALITION,

11 Appellant, PCHB No. 01-160

12
CITIZENS AGAINST SEA-TAC ORDER DISPOSING OF PORT OF

13 EXPANSION, SEATTLE'S PETITION FORRECONSIDERATION REGARDING
Intervenor/Appellant, CONDITION 8 OF FINAL ORDER

14
V.

15

16 STATE OF WASHINGTON DEPARTMENT
OF ECOLOGY; and THE PORT OF

17 SEATTLE,

18 Respondents.

19

On August 22, 2002, the Port of Seattle filed in the above matter a "Petition for20

21 Reconsideration Regarding Condition 8." Airport Communities Coalition indicated by letter dated

22 August 23, 2002 that it opposed the Port's Petition and requested establishment of a briefing

23
schedule. By letter dated August 26, CASE also indicated it opposed the motion and requested

24
briefing and oral argument. The Presiding Officer therefore scheduled a conference among the

25

26 parties for September 3, 2002. Prior to the scheduled call, on September 3, 2002, the Port submitted

27 a letter to the Board stating it was withdrawing its Petition for Reconsideration and enclosing a

28
ORDER DISPOSING OF PETITION FOR RECONSIDERATION

PAGEI AR 000550



proposed Order. Airport Communities Coalition objected to the form of the Order. Subsequently, on1

2 September 3, 2002, Kaleen Cottingham, Presiding Officer, conducted a conference call with the

3 parties concerning the Port's Petition and its subsequent letter seeking the Board's approval for

4 disposition of the Petition through withdrawal. At the close of the conference call, the Presiding

5
Officer directed that the parties attempt to reach agreement on the form of order for disposition of the

6

Port's Petition. The parties subsequently did so and submitted this proposed Order.
7

8 Therefore, pursuant to WAC 371-08-550 and RCW 34.05.470(4), the Board hereby enters this

9 dismissal order as its disposition of the Port's Petition for Reconsideration.

10
IT IS SO ORDERED.

11 AJ4,,

Dated this _7lvL day of September, 2002.
12

14 --

15 ingham___iding

16 , _ " ¢_,j_ _"

17 William H. Lynch, Board Member.

18

19

20

21

22

23

24

25

26

27

28
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SUPERIOR COURT OF THE STATE OF WASHINGTON ---..:_..... /
6 FOR THURSTON COUNTY

7 AIRPORT COMMUNITIES COALITION; " ' ') 2 __' __

8 and CITIZENS AGAINST SEA-TAC NO.
EXPANSION, ') ',, fi .

CERTIFICATE '.X15 J 09
Petitioners,

10 v.

11 THE POLLUTION CONTROL HEARINGS

12 BOARD, an agency of the State of
Washington,

13
Respondent,

14 v.

15 PORT OF SEATTLE, a port district of the
State of Washington,; and STATE OF16
WASHINGTON, DEPARTMENT OF

17 ECOLOGY, an agency of the State of
Washington,

18

Respondents Below.
19

20 I, Andrea Grad, an employee of Helsell Fetterman LLP, attorneys for Respondent Airport

21 Communities Coalition, certify that:

22 I am now, and at all times herein mentioned was, a citizen of the United States, a resident of

23 the State of Washington, and over the age of eighteen years.

24

25

CERTIFICATE OF SERVICE - 1 HELSELL FETTERMAN LLP Rachael Paschal Osborn
1500 Puget Sound Plaza Attorney at Law

1325 Fourth Avenue 2421 West Mission Ave.
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1 On September 12, 2002, I caused to be sent in the manner indicated below a true and correct

2 copy of the Airport Communities Coalition's and CASE's Petition for Judicial Review of Final

3 Order of Pollution Control Hearings Board and ACC and CASE's Application for Direct Review by

4

Court of Appeals and Request Pursuant to RCW 34.05.518 for Certification of Appealability of
5

Pollution Control Hearings Board's Granting Final Order in the above-captioned case to:
6

7 Joan Marchioro Linda Strout

Thomas Young Traci Goodwin8
Jeff Kray Port of Seattle, Legal Dept.

9 Assistant Attorneys General By Mail:
Ecology Division P.O. Box 1209

10 By Mail: Seattle, WA 98111
P.O. Box 40117 And By Hand-Delivery:

11 Olympia, WA 98504-0117 Pier 69

And By Hand-Delivery: 2711 Alaskan Way12
2425 Bristol Court SW Seattle, WA 98121

13 2nd Floor

Olympia, WA 98502
14

Roger Pearce Jay Manning

15 Foster Pepper & Shefelman PLLC Gillis Reavis

16 By Mail and Hand-Delivery: Brown Reavis & Manning PLLC
1111 Third Avenue By Mail and Hand-Delivery:

17 Suite 3400 1201 Third Avenue, Suite 320
Seattle, WA 98101 Seattle, WA 98101

18

Christine Gregoire Kaleen Cottingham, Presiding Officer
19 Washington State Attorney General Pollution Control Hearings Board

20 By Mail: Office of Environmental Hearings
1125 Washington St. S.E. By Hand-Delivery:

21 P.O. Box 40100 4224 6th Avenue SE
Olympia, WA 98504-0100 Building 2, Rowe 6

22 P.O. Box 40903

Lacey, WA 98504-0903
23

24

25

CERTIFICATE OF SERVICE - 2 HELSELL FETTERMAN LLP Rachael Paschal Osborn
1500 Puget Sound Plaza Attorney at Law

1325 Fourth Avenue 2421 West Mission Ave.

Seattle, WA 98101-2509 Spokane, WA 99201
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1

Jean M. Wilkinson Tom Fitzsimmons, Director
2 Assistant Attorney General Department of Ecology

By Mail: By Mail:
3 1125 Washington St. S.E. P.O. Box 47600

P. O. Box 40100 Olympia, WA 98504-76004
Olympia, WA 98504-0100 And By Mail to:

5 300 Desmond Drive
Lacey, WA 98503

6 M.R. Dinsmore
Executive Director

7 Port of Seattle

8 By Mail:
P. O. Box 1209

9 Seattle, WA 98111
And By Mail to:

lO Pier 69

2711 Alaskan Way
11 Seattle, WA 98121

12
I certify under penalty of perjury under the laws of the State of Washington that the

13
foregoing is true and correct.

" DATED this ay of September, 2002, at Seattle, Washington.
15

17 Andrea Grad

| 8 g:\lu\acc\pchb\appeal-tcsc\certserv-pet.doc

19

20

21

22

23

24

25

CERTIFICATE OF SERVICE - 3 HELSELL FETTERMAN LLP Rachael Paschal Osborn
1500Puget Sound Plaza Attorney at Law

1325Fourth Avenue 2421 West Mission Ave.
Seattle, WA98101-2509 Spokane, WA 99201
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CASETYPE2
THURSTCX,a COUNTY SUPERIOR COURT

CASE,NFORT,ONCOVERSHE
•Case Number (J 2 '2 (} I _ _e Tl_e ACC et al, v. POI,U.T£1ON _OL _INGS BOARD

Attorney Name Peter Ej_ 1i ck Bar Membership Number RR(Iq
Please check one category that best describes this case for Indexing purposes. Accurate case indexing not
only saves time in docketing new cases, but helps in forecasting needed judicial resources. Cause of action
definitions am listed on the back of this form. Thank you for your cooperation.

Condemnation (CON 2)
APPEAL/REVIEW _ Fon_osure (FOR 2)

• .a_ AdministrativeLaw Review (ALR2) m Land Use Petition (LUP 2)
&obealof a Departmentof UcensingRevocation(DOL 2) _ PropertyFairness (PFA 2)
Civil,Non-Traffic (LCA 2) m QuietTitle (QTI 2)
Civil,Traffic (LCI 2) _ UnlawfulDetainer (UND 2)

CONTRACT/COMMERClAL TORT,MEDICALMALPRACTICE
Breachof Contract (COM 2) Hospital (MED 2)
CommercialContract (COM 2) -- MedicalDoctor (MED 2)
CommercialNon-Contract (COL 2) -- Ot_erHeal_ Care Professional (MED 2)
Third Party CoUection(COL 2)

TORT,MOTORVEHICLE
MERETRICIOUSRELATIONSHIP Dea_ ('TMV2)

MemMc_ousRelationship(MER 2) _ NorvDea_ Injuries (TMV 2)
DOMESTICVIOLENCE/AHTIHARASSMERT _ PropertyDamage Only (TMV 2)

CivilHarassment (HAIR2) TORT,NON-MOTORVEHICLE
DomesticViolence (DVP 2) Asbestos (PIN 2)
ForeignProtec_onOrder (FPO 2) _ Other Malpre_ce (MAL 2)
VulnerableAdultProtection (VAP2) _ PersonalInjury (PIN 2)

JUDGMENT ProductsLiability ('rTO 2)
AbstractOnly (ABJ 2) _ propertyDamage (PRP 2)
ForeignJudgment (FJU 2) __ WrongfulDeath (WDE 2)
Judgment,AnotherCounty (ABJ 2) WRIT

m Judgment,Ano_ State (FJU 2) HabeasCorpus (WHC 2)
Tax Warrant (TAX 2) _ Mandamus (WRM 2)
Transcriptof Judgment (TRJ 2) _ Restitution(WRR 2)

OTHERCOMPLAINT/PETITION Review (WRV 2)
Actionto Compel/ConfirmPrivate BindingArbitration(MSC 2)

-- Changeof Name (CHN 2)
Depositof SurplusFunds (MSC 2)

__ Emancipationof Minor (EOM 2)
__ InjunclJon(INJ 2)
__ Interpleader(MSC 2)

MaliciousHarassment (MHA 2)
MinorSet'dement(No guardianship)(MST 2)

-- Petitionfor CivilCommitment(SexualPredator)(PCC2)
Seizureof Propertyfrom Commissionof Crime (SPC 2)
Seizureof PropertyResultingfroma Crime (SPR 2)
Subpoenas(MSC 2)

PROPERTYRIGHTS

IF YOU CANNOTDETERMINE THE APPROPRIATE CATEGORY, PLEASE DESCRIBE THE CAUSE OF ACTION BELOW.

, NOTE: This case isrelated to Thurston County Nos. 02-2-00029-8 and

Ul-Z-UZ386-_ already assigned to Judge Hicks.
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Tax Warrant-Anotice of assessmentby Fon_losum-Complaint involvingterminationofAPPEAL/REVIEW
a state agencycreatinga judgment/lienin ownershiprightswhen a mortgageor tax

Administrative Law Review-Petit:onto thecountyinwhichit is filed, foreclosureis involved,whereownershipis not
the superiorcourtforreviewof rulings Transcript of Judgment-A cer'dfiedcopy inquestion.
made bystateadministrativeagenoes, of a judgmentfrom a court of limited Land Use Patition-Petitionfor an expedited
Appeal of a Department of Licensing jurisdictionIx:)a superiorcourt in the same judiaal reviewof a landuse derisionmade by a
Revocation-A,opealof a DOL revocation county, localjurisdiction(RCW 36.70C.040).
(RCW 46.20.308(9)). Property Fairness-Complaintinvo_ng the
Lower Court Appeal-Civil-An appeal for OTHER COMPLAINT/PETITION recjulationof privatepropertyorrestraintof land
a civilcase;excludestrafficinfrac'donand Action to CompeUConflrm Private use by a govemmententity broughtforthby
criminalmatters. Binding Arbit_tion-Petition tocompel 13tie64 RCW.
Lower Court Appeal-Infractions-An or confirmprk-atebindingarbitration.
appeal fora trafficinfmc_onmatter. Change of Name-Petitionfora change Quiet Title-Complaintinvolvingthe ownership,use,or dispositionof landor realestate other

of name. If changeis confidentialdue to thanforeclosure.
CONTRACTICOMMERClAL domesticviolence/antiharessmentsee
Breach of Contract-Complaintinvolving case type 5 instead. Unlawful Detainer-Complaintinvolvingthe

unjustffiableretentionof landsor attachmentsto
monetarydisputewhere a breach of [klpo=it of Surplus FuncLs-Depositof land,includingwater andmineraldghts.
contractis involved, moneyorotheritemwith the court.
Commercial Conlcact-Complaint Emancipation of Minor-Petitionbya TORT, MEDICAL MALPRACTiCE
involvingmonetarydisputewtlere a minorfora declarationof emandpation. Hospital-Complaintinvolvinginjuryor death
contractis involved. Injunction-ComplainUpetitionto requirea resultingfrom a hospital.
Commercial Non-Contract-Complaint personto do or refl'ainfromdoinga Medical Doctor-Complaintinvolvinginjuryor
involvingmonetarydisputewhere no pa_cular thing, death resultingfroma medicaldoctor.
contractis involved. Interpleader-Petition for the depositof Other Health Care ProftssionaI-Complaint
Third Party Collection-Complaint disputedearnestmoneyfromreal estate, involvinginjuryor death resultingfroma health
involvinga thirdpartyover a monetary insuranceproceeds,and/orother care professionalother thana med'caldoctor.

disputewhere no contractis involved, lransaction(s). TORT, MOTOR VEHICLE
MERETRICIOUSRELATIONSHIP Malicious Hanmsment-Suitinvolving Death-Complaintinvolvingdeath resultingfrom
Meretricious Relationship-Petition for damages resultingfrommalicious an incidentinvolvinga motorvehicle.
disthbutionof propertyfroma harassmenL Non-Death Injuries -Complaintin.dying
meretriciousrelationship(i.e., a stable, Minor Settlements-Petitionfora court non-deathinjudesresultingfroman incident
madtal-iikerelationshipwhere both derision thatan awardto a minoris involvinga motorvehicle.
par'Descohabitwith knowledgethat a appropriatewhen no lettersof Property Damage Only-Complaintinvolving
lawfulmamagebetweenthem does not guardianshiparerequired(e.g., net onlypropertydamages resultingfroman
exist), settlementvalue$25,000 or less), incidentinvolvinga motor vehi@e.
DOMESTiC Petition for Civil Commitment (Sexual

Prsdator)-Petition forthe involuntarycivil TORT, NON-MOTOR VEHICLE
VIOLENCE/ANTIHARASSMENT commitmentof a personwho 1) has been Asbestos-Complaintalleginginjuryresulting
Civil Haraument-Petitlon forprotection convictedofa sexuallyviolentoffense fromasbestosexposure.
fromcivilharassmenL whosetermof confinementis aboutto Other Malpractice-Complaintinvolvinginjury
DomesticViolence .Petitionfor expireor has expired.2) has been resultingfrom other than professionalmedical
protectionfromdomesticviolence, charged witha sexuallyviolentoffense lreatmenL
Foreign Protection Orders-Any andwho has beendeterminedto be Personal Injury-Complaintinvolvingphysical
protectionorderof a courtof the United incompetentto standtrialwhoisaboutto injurynot resultingfromprofessionalmedical
States, orof any stateor territory,which be releasedor has been released,or3) treatment, andwhere a motorvehicleis not
is entitled tofullfaith andcreditin this has been foundnotguiltybyreasonof involved.

state, insanityof a sexuallyviolentoffenseand Products Liability-Complaintinvolvinginjury
Vulnerable Adult Protection-Petition for who is aboutto be releasedorhas been resultingfrom a commercialproduct.
protectionorderfor vulnerableadults, as released,and itappearsthat theperson Property Damages-Complaintinvolving
thosepersonsaredefinedin RCW may be a sexuallyviolentpredator, damage to realor personalpropertyexcJuding
74.34.020. Seizure of Property from the motorvehicles.
JUDGMENT Commission of a Crime-Seizureof Wrongful Death-Complaintinvolvingdeath
Abstract Only-Acertifiedcopyof a pemonalpropertywhich was employedin resultingfromother than professionalmedical
judgmentdocketfromanothersuperior aiding,abetlJng,or in the commissionof a treatmenL
court,anappellatecourt,ora federal o'ime, froma defendantfollowingcriminal
dis_ct court, conviction. WRIT

Seizure of Property Resultingfrom a Writ of Habeas Corpus-Petition fora writto
Foreign Judgment-Anyjudgment,
decree,or order of a courtof theUnited Crime-Seizure of tangibleor intangible bringa partybeforethe court.
States,or ofany stateor temtory, which propertywhich is thedirector indirect Writ of Mandamus-Petition for a writ
isentitledto full faithand creditin this resultof a crime, froma defendant commanding the performanceof a particularact

followingcriminalconviction(e.g., orduty.
state, remunerationfor,orcontractinterestin, a Writ of Restitution-Petition for a writrestoring
Judgment, Another County-A ce_fied depictionoraccountofa crime), propertyor proceeds;notan unlawfuldetainer
copy ofa judgmentdocketfrom another
superiorcourtwithin thestate. Subpoenas-Petitionfora subpoena, petition.
Judgment,Another State-Any PROPERTYRIGHTS Writ of Review-Petition for reviewof the recordordecisionof a case pendinginthe lowercourt;
judgment,decree,ororder from another Condemnation-Complaintinvolving does not includelowercourtappealsor
state which is entitledto full faithand governmentaltakingof privateproperty administrativelawreviews.
creditin thisstate, with payment,butnotnecessarilywith

consent.

Case Type 2 April2001
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