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SUMMARY OF CORRESPONDENCE AND DOCUMENTS RELATED TO

AGREED ORDER MATERIALS
y Letter from Helsell Fetterman to Department of Ecology, dated March
9, 2001.
2. Letter from State Legislators to DOE Director Tom Fitzsimmons,

dated March 19, 2001.

- ¥ Letter from Helsell Fetterman to DOE Director Tom Fitzsimmons,
dated March 30, 2001. :

4. Letter from State Legislators to DOE Director Tom Fitzsimmons,
dated April 4, 2001.

b Letter from DOE Director Tom Fitzsimmons to Kevin Stock, Helsell
Fetterman, dated April 11, 2001.

6. Governor Locke’s Certification dated June 30, 1997:

In order to obtain federal approval and funding for its third runway
expansion project, FAA regulations require the Port of Seattle to
obtain a certification from the Governor of the state in which the
project is located certifying that the state has reasonable assurance
that the project will be designed, constructed and operated so as to
comply with air and water quality standards. Governor Locke issued
this certification for the Port on June 30, 1997. The Governor
conditioned his certification explicitly upon completion by the Port
of a study of the half century’s worth of hazardous wastes in the
soils and groundwater at the airport site which was to be required by
an Agreed Order under the State’s Model Toxics Control Act.
Ecology and the Port were in the process of negotiating the Agreed
Order when Gov. Locke issued his certification. The Agreed Order
(discussed in detail below) was finally executed by the Port and DOE
on May 25, 1999.
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Memorandum dated March 11, 1999, from Roger Nye, DOE Project
Manager, Sea-Tac Airport Groundwater Study, to Kathy Gerla,
Assistant Attorney General, Re: Request for Ruling:

Purpose of the memorandum is to obtain guidance from the AG’s
Office regarding the Port’s request to reinstate a prepaid position
within DOE to handle matters related to SeaTac Airport. From 1992
to 1996, DOE had a full-time staffperson devoted exclusively to
handling Sea-Tac Airport environmental matters. The Port had
requested that this pre-paid position be established to facilitate DOE’s
review of Port related activities. Such pre-paid positions are
governed by contracts which set out the duties and responsibilities of
the parties to the contract — the Port and DOE. One requirement for
maintaining a pre-paid position was that the Port enter into an
Agreed Order with Ecology which would address clean-up of
contaminated sites at the Airport. These contaminants were (and still
are) for the most part hazardous substances attendant to aircraft
operations and maintenance such as spilled or leaking jet fuel, oil,
de-icing compounds and chlorinated solvents used to clean aircraft.

The first DOE staffperson in this position, Linda Priddy (1992-94),
was unsuccessful in her attempts to get the Port to enter into any
Agreed Orders: “she eventually left Ecology when relations between
her and the Port [particularly Elizabeth Leavitt — see Nye’s 10/16/00
memo to Alexander, discussed below] deteriorated during the
process.” Roger Nye filled the pre-paid position from 1994 through
1996, but progress toward a required Agreed Order still stalled. In
April 1995, Nye expressed concerns to his DOE superiors about the
absence of an Agreed Order. Nye’s superiors concluded that an
Agreed Order had to be in place for the pre-paid position to continue.

About the same time, “The concept of doing a comprehensive model
and study of groundwater at Sea-Tac Airport was being formulated
..., and “the Port agreed to do the work under an [Agreed] Order.”
But there were many issues, “both technical and regarding the scope
of work, that were difficult to resolve.” Progress was “very slow,” and
finally in July of 1996 DOE decided to cancel the pre-paid position
due to the lack of an Agreed Order. (However, the position was not
completely eliminated; instead, DOE “temporarily discontinued” it,
telling the Port it could have the prepaid position back once an
Agreed Order was signed. (see Nye’s 8/23/99 memo to Alexander,
discussed below).




Work on drafting an Agreed Order continued without a prepaid
position, and it finally went out for the required public comment.
Many comments expressed skepticism about the impartiality of
anyone at DOE whose position was being paid for by the Port; others
objected to any work done by a prepaid position not being done
pursuant to an Agreed Order and others voiced the opinion that all
cleanup actions in which the prepaid position was involved should
be open to public participation.

Request for Contract Services dated April 21, 1999, from Roger Nye,
DOE Project Manager, Sea-Tac Airport Groundwater Study, to Steve
Alexander, DOE Section Head, Toxic Cleanup Program, DOE
Northwest Regional Office:

This memo clearly states the purpose of the groundwater study
required by the Agreed Order: “The purpose of the groundwater
study is to evaluate whether or not contamination in groundwater at
Sea-Tac Airport poses a risk to surface waters and public water wells
in the vicinity of the airport.” The study is to include a conceptual
model of groundwater, perform computer modeling of groundwater
flow and contaminant transport, and conduct field work to verify the
modeling and monitor for contamination.

Nye is requesting that DOE contract with outside consultants (which
would be paid for by the Port — see subsequent memos, discussed
below) to provide technical assistance with review of the
groundwater study. Nye says the use of contract services is needed
because of: (1) the high level of public interest and the public’s
demand for independent, impartial evaluation of the groundwater
study; and (2) inadequate DOE staff resources, in terms of both time
and expertise.

Email exchange between Steve Alexander, Section Head, Toxic
Cleanup Program, DOE Northwest Regional Office, and Roger Nye,
DOE Project Manager, Sea-Tac AlI‘pOI‘t Groundwater Study, dated
May 17-26, 1999:

Here, Nye is continuing his discussion with Alexander regarding the
need for contract services for review of the groundwater study. Nye
suggests Science Applications International Corporation (SAIC), with
which DOE already has a contract:

“After meeting with SAIC, we will have a definitive idea of the
scope of work and approximate cost. I will then try to get the Port



of Seattle’s agreement to pay for the rest of SAIC’s work as part of
the Agreed Order. (We have authority under MTCA and the
Agreed Order to charge PLP’s [potentially liable parties] for
contract work.) The idea of the Port paying for a consultant to
critique its own consultants may not be too palatable however. ...
If the Port is not agreeable to cover SAIC’s charges, then I'll get
back to you what the options are.”

In response, Steve Alexander tells Nye to:

“[T)alk to the Port and determine their support, or lack of, for
paying to have Ecology consultants critique the Port’s consultants.
Don’t wait to find out about this, contact them now and discuss
the situation and what would work or not work.”

Nye then writes back:

“T actually have raised this issue with the Port of Seattle from time
to time beginning awhile back. They are luke-warm to the idea of
paying for SAIC and have, at this point, not committed to doing it
but neither have they said no. They have asked me to provide
them with a written request with a detailed account of what SAIC
would do, which is what I'm working on now.

FYI: A state senator (Julia Patterson ...) managed to get a bill
through that provided $250,000 to Ecology to study the impacts of
gravel mining at Maury Island. The bill also provided $250,000 to
study how construction of the 3rd runway at Sea-Tac Airport
would impact aquifers beneath the airport. The NWWQ Section
(John Glynn and Kevin Fitzpatrick) put together a
recommendation to the governor to veto the bill, but the governor
just recently signed it anyway. The Port views this as an attempt
to stop the 3rd Runway. Furthermore, the Port is not happy with
the situation that they are paying for a comprehensive study of
groundwater at the airport through a MTCA Agreed Order, while
the state is now funding a study which could largely be
duplicative. (Duplicative in terms of developing a comprehensive
groundwater flow model for the area of the airport). Anyway
there is now the somewhat interesting scenario of TCP and WQ
here doing similar separate studies at the airport as far as
groundwater modeling. After modeling however, the TCP will use
its model to look at contaminant fate and transport, while WQ
will use its model to look at hydrological effects of the 3rd
Runway.
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What this exchange of emails does not address is that the
groundwater study funded by the legislature did not require a study
or modeling of the fate and transport of known hazardous substances
in the soil and the groundwater at the airport reaching the nearby
streams and public wells. Nor did the state funded groundwater
study ultimately performed by the Pacific Groundwater Group and
released in June 2000, assess the risk of third runway construction
and related infrastructures on the fate and transport of contaminants -
at the airport to nearby streams, wetlands, and public wells.

Agreed Order dated May 25, 1999:

As stated in the Agreed Order, known hazardous substances exist in
the soil and groundwater in the Airport Operations and Maintenance
Area (“AOMA”) at the Airport. “The primary cause of soil and
groundwater contamination [at the Airport] has been leakage from
underground storage tanks and associated underground piping.” The
Order requires the Port to: (1) conduct a groundwater study, (2)
model contaminant fate and transport, and (3) confirm model results
by obtaining and analyzing groundwater samples. The stated
purpose of the study and modeling is to determine whether the
aquifer downgradient from the Airport “has been significantly
impacted by airport operations,” confirm that groundwater
underneath the Airport is flowing in a westward direction, and
“identify the potential risk posed by contamination originating within
the AOMA” to public drinking water supply wells and to Des Moines
and Miller Creeks. The Port was to have completed a written report
by December 22, 1999.

Public Participation Plan, May 1999:

MTCA regulations require “the early planning and development of a
site specific public participation plan.” This Plan describes the
public participation activities for the Agreed Order. Both Ecology
and the Port make the following representation on page 2 of the plan:

“The ground water study is one condition the
Port must meet to maintain state environmental
certification of the Airport expansion project.”

The Public Participation Plan also provides that “additional public
notice and another comment period will be conducted for the report
containing the results of the study and for any additional activities
that result from the study.” Plan at p. 4.
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Email from Roger Nye, DOE Project Manager, Sea-Tac Airport
Groundwater Study, to Port of Seattle’s Elizabeth Leavitt and Paul
Agid, dated June 8, 1999 (then forwarded to DOE’s John Wietfeld on
June 9, 1999):

Nye and the Port have now talked about using SAIC to provide
assistance to DOE in the review of technical material regarding the
Agreed Order, and per Leavitt’s request he is further articulating why
SAIC should be involved, ending by stating his “hope” that the Port
will find paying for the consultant “agreeable”:

“... having SAIC involved would lend credibility and
independence to Ecology’s own review of the project; ..

“There is the unfortunate possibility of a legislatively mandated
completely independent study by Ecology’s WQ Program which
could in large part duplicate the work done in the Agreed Order
regarding a conceptual model of groundwater at STIA. Having
SAIC involved in Ecology’s review, again, would provide
additional credibility to the Port-generated model. ...

“... there would be a problem in terms of [DOE] staff availability
... Using SAIC would help alleviate the problem.

It is hoped that the Port will find the involvement of SAIC in the
project as described above agreeable, and furthermore, be
agreeable to paying SAIC’s charges as part of the project’s costs as
per the MTCA ([WAC] 173-340-550(a)). ... Ecology would be
willing to involve the Port in identifying SAIC’s specific activities
as the project unfolds. ... Ineed to hear back from you
concerning this situation as soon as you can manage.”

Memorandum dated August 23, 1999, from Roger Nye, DOE Project
Manager, Sea-Tac Airport Groundwater Study, to Steve Alexander,
Toxic Cleanup Program Section Head, DOE Northwest Regional
Office, Regarding Requested Write Ups Regarding Sea-Tac Airport:

This memo gives a good overview of the DOE Toxic Cleanup
Program’s historical involvement at Sea-Tac Airport, as well as Nye’s
then-current workload at Sea-Tac and some anticipated future
workloads.




“There are several individual MTCA sites (currently 15) within
Sea-Tac Airport. The sites are mostly widely scattered and
physically not connected. Jet fuel and gasoline are the most
abundant contaminants and deep groundwater (70-90 feet bgs.) is
impacted at about 1/3 of the sites. Independent cleanup actions
have been/are ongoing at the sites by various responsible parties

“There are public water well fields both north and south of the
airport, and three suburban streams head near the edges of the
airport.

After stating that there are so many known contaminated sites so near
to these water sources, however, Nye discounts — before any study
has been done - the danger of water contamination:

“Given known information at the individual MTCA sites, the
current risk to the wells and streams appears to be minimal.”

He then points out that Sea-Tac has never been assessed for
contaminants as a single facility:

“The MTCA sites have always been tracked and dealt with
individually. Sea-Tac Airport has never been treated as a single
“facility” with the MTCA sites as “operable units.” Sea-Tac
Airport has never been ranked as a single facility, nor have any of
the individual MTCA sites been ranked.”

Nye then goes through the history of the prepaid position at Sea-Tac
Airport, including Linda Priddy’s (Roger Nye’s predecessor) difficulty
in getting the Port to agree to an Agreed Order:

“During the summer of 1993, Linda instigated the process to put
three or four of the major MTCA sites at the airport under Agreed
Orders. Because of its role as property owner, the POS was listed
as a PLP at each site along with the responsible Airline Company.
This action and/or the manner by which it was implemented
greatly antagonized the Port and three Airline Companies. I
heard that the POS told Linda that “this is not what we are
paying you for.” I believe the POS may have considered formally
canceling (as per the Prepaid Position Policy) the airport prepaid
position, which would have left Linda unemployed. During the
fall of 1993, Linda found a job with EPA in Seattle and left
Ecology.”




“I was selected as the POS’s next prepaid position for Sea-Tac
Airport during February 1994. During the interim after Linda left,
Ecology management apparently agreed to back off from issuing
Agreed Orders for the airport sites. ... My prepaid position role
as I understood it was to ... proceed to a formal action only in the
face of recalcitrance to accomplish cleanup independently. .

By the summer of 1995, I had become uncomfortable about what
my role as a prepaid position had evolved to at the airport and
that it was not in conformance with the Prepaid Position Policy.
... the expectation developed for me to “approve” the various
independent cleanup actions, often in writing ... Furthermore,
there was no signed Agreed Order at Sea-Tac Airport and little
prospect for one. ...

Nye then discusses the DOE meeting in 1995 at which it was decided
that there had to be an Agreed Order “’at least about something™ for
the prepaid position to continue.

Nye describes how they came up with what the Agreed Order could
address:

After becoming familiar with the MTCA sites, I had recognized
the need to do a comprehensive risk assessment regarding the
groundwater contamination at the airport (particularly in regards
to possible unidentified solvent contamination). The POS had
already tentatively agreed to do this project. Given the
requirement for an Agreed Order to keep the airport prepaid
position going, the POS agreed to do this groundwater project
under an Agreed Order.

However, over the next year little progress toward an Agreed Order
was made, resulting in DOE’s withdrawal of the prepaid position:

During the summer of 1996, [DOE] met again to discuss the
prepaid position at the airport. During the past year some
progress had been made towards an Agreed Order, but it was far
from complete. The Port was not enthusiastic about the project.
The decision was made to temporarily discontinue my prepaid
position effective August 1996. The prepaid position was not
permanently “cancelled” as per the procedure in the Prepaid
Position Policy; the interagency agreement was simply not
renewed by Ecology. The interagency agreement is typically
renewed (signed by both parties) each year. I believe [Assistant
Attorney General] Kathy Gerla told the POS they could have the




n prepaid position back when there was a signed Agreed Order in
| place.

Work on the Agreed Order continued without the prepaid position,
and an unsigned draft went out for public comment in May 1997.

Nye then discusses what he has been doing with regard to Sea-Tac
since his prepaid position was terminated, commenting that Airport
matters still dominated about 60% of his time. One of his tasks was
to work on the required Responsiveness Summary, containing DOE’s
responses to the public comments on the draft Agreed Order:

“(2) Completed about 2/3 of the Responsiveness Summary (RS).
... The Port wanted to establish language in the RS acceptable to
it before signing the Agreed Order. The Port was comfortable
with the 2/3 of the RS that was finished and signed the Order.

“Actions (1) [“Completed the final Agreed Order incorporating
changes based on public comments.”] and (2) [Nye’s work on the
Responsiveness Summary] were wordsmithing marathons with a
Port attorney and took much time. All that time was charged to
and had been paid by the Port.”

! , Another of Nye’s ongoing airport-related responsibilities was:

(5) Ongoing technical assistance (if anything, my role in this
regard increased given the many new issues and situations that
seemed to constantly arise at Sea-Tac Airport). ... The Port no
longer paid for this technical assistance, but most of it was UST or
LUST related, and my tie for this was charged to federal dollars.”

Nve then summarizes how the Agreed Order was tied to the
Governor’s Certification:

(7) Participated in the Governor’s Certification process for the
Third Runway as TCP member of the “Sea-Tac Team.” In order
to qualify for federal money to build the runway, the Port had to
obtain this certification from the state that the project was
“environmentally okay.” The Team established several
environmental criteria and tasks the Port had to do as a
condition for the certification. Completion of the MTCA Agreed
Order for the groundwater study was one condition.

Nye then switches to a discussion of his current workload, including
m ongoing management of the groundwater project itself:
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2. ... The Port has agreed there needs to be a balance of expertise
on Ecology’s side of the table, but was not favorably disposed
towards SAIC because of professional opinion and because SAIC
has no local modeling expertise. The Port wanted to see if the
company selected for the Legislatively-mandated Third Runway
study [Pacific Groundwater Group] would be acceptable and
could be utilized by Ecology (particularly since that company
would be utilizing data from the MTCA groundwater study). PGG
was selected to do the Third Runway study and was the Port’s
particular pick. Unfortunately Ecology either has to use SAIC or
put the work up for bid. As per John W., Ecology cannot just
directly hire PGG. There is no guarantee that PGG would bid,
particularly since they were selected to do both the Third Runway
and Maury Island studies, and may have a full plate.

Nye closes by describing his anticipated future workload, which at
that time anticipated that Phase I of the Agreed Order would be done
at the end of 1999 - but it has still not been completed, some two
years later. Finally, he states:

If this Agreed Order shows the need for significant additional
cleanup actions at Sea-Tac Airport beyond the independent
cleanups at the individual MTCA sites, it may be appropriate for
Ecology to initiate another Agreed Order with the Port to
accomplish these actions.

Ground Water Flow Map from Conceptual Ground Water Study,
December 2, 1999:

The Port’s consultant, Associated Earth Sciences, Inc. (“AESI”) has
performed some of the work required by the Agreed Order. As part
of that work, AESI prepared a preliminary ground water flow map.
The groundwater flow map indicates that ground water contaminated
with hazardous substances is flowing in the direction of Miller and
Des Moines Creeks and surrounding wetlands.

Memorandum dated October 16, 2000, from Roger Nye, DOE Project
Manager, Sea-Tac Airport Groundwater Study, to Steve Alexander,
Toxic Cleanup Program Section Head, DOE Northwest Regional
Office, Regarding Addendum to Update Previous Write up Dated
August 23, 1999, Regarding Sea-Tac Airport:

This memo contains more details of how the Sea-Tac prepaid
position came about and what happened leading up to execution of
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the Agreed Order. Nye reveals another, earlier meeting with the Port,
in September 1994, to discuss whether it was appropriate to have a
prepaid position without an Agreed Order:

I had raised the idea of possibly doing a large-scale evaluation of
groundwater at the airport ... and the idea had been bantered
around somewhat but there had been no serious moves towards
implementing it at that time. The upshot of the meeting was that
the Port agreed to do this groundwater evaluation under an
Agreed Order to comply with the prepaid position policy, and [the
Port’s environmental head] Dave Aggerholm apparently thought
the idea was environmentally appropriate. The Port put Paul
Agid in charge of the project, who I later found out argued
strongly against the Port doing this project. The Port could have
refused to do the groundwater project at that time and elected
instead to end the prepaid position. It is very doubtful Ecology
would have pursued the idea of a groundwater evaluation at the
airport further.

As a condition for doing the groundwater evaluation project
however, the Port wanted the results of the project (if the results
of the project indicated there was no risk) to be incorporated into
an Ecology-approved risk-based presumptive remedy scenario
applicable to the airport. Sometime in late 1994 or early 1995, I
went to [DOE headquarters] and presented the known technical
issues of contamination ... The consensus of this [DOE] group
was that a risk-based scenario was appropriate for the airport
given that the risk of the contamination appeared to be low, and if
the groundwater project verified that the risk indeed was low.
The group also suggested however, that in return for Ecology’s
approval of a risk-based remedy scenario at the airport that the
Port should be more proactive in preventing contamination at the
airport, which is why there is a pollution prevention component
to the Agreed Order.

The Port wanted the language regarding the risk based remedy
scenario to be included in the Agreed Order, but [Assistant
Attorney General] Kathy Gerla declined saying that it was
inappropriate to include a remedy in the Agreed Order before the
groundwater evaluation (RI) had been completed. Consequently
the language of the risk based presumptive remedy scenario for
the airport was stated in a separate document which became
known as the “side letter.” The idea was that Mike Gallagher [of
DOE] would sign this document and present it to the Port once the
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groundwater project was finished given the results of the project
demonstrated no risk.

At the very end of his memo, Nye points out the glaring omission in
all these negotiations between the Port and DOE:

There is another issue regarding cleanup at Sea-Tac Airport
related to this Agreed Order. The Agreed Order contains no
language regarding remedial actions that could be taken if the
Agreed Order did demonstrate there was a risk that needed to be
addressed. In negotiating the language of the Agreed Order I did
attempt to go down that road but the Port objected strongly. In
the end it was the consensus of Mike Gallagher, Ching-Pi and
myself that we wouldn’t put that kind of language in the Agreed
Order and that Ecology would elect to formally become involved
in any subsequent remedial actions if warranted when the time
came.

Memorandum dated October 16, 2000, from Roger Nye, DOE Project
Manager, Sea-Tac Airport Groundwater Study, to Steve Alexander,
Toxic Cleanup Program Section Head, DOE Northwest Regional
Office, Regarding Clarifications Regarding Issue of Changing Scope of
Agreed Order to Include Cleanup Actions or a CAP:

This memo, his second of the same date, provides further details of
Nye’s current workload including work he was performing related to
the Agreed Order.

Nye then describes his difficulties in working with the Port during
this period, culminating in Nye’s extricating himself from having to
deal with the Port’s Paul Agid: :

During the latter months of 1999 and early 2000, my relation with
the Port and in particular Paul Agid, with whom I had worked for
nearly four years deteriorated. I became increasingly
uncomfortable in attending meetings with the Port and its
consultants. This discomfort derived from a patronizing attitude
towards Ecology expressed by the Port and a derisive attitude
towards the Agreed Order. In one meeting with the Port and
several tenants and their consultants, one tenant expressed
appreciation for assistance that Ecology had rendered and the Port
countered that it could offer no such appreciation. It also
appeared to me that the Port was trying to achieve a
“whitewash” instead of a sincere effort and also was trying to
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take advantage of the fact that I was overwhelmed with
technical submittals, VCPs, and Responsiveness Summary.

When Mr. Agid lost his temper in two successive contacts {a
meeting and telephone conversation) expressed a diatribe against
Ecology (as he often did) and finally launched into me personally,
I cut off the conversation and ended the relation. Irelated events
to John Wietfeld and told him there was no point in my meeting
with Mr. Agid any more, and also that progress on the
Responsiveness Summary wasn’t going very well given all the
other work I was trying to do. Subsequently the VCPs were given
to others, John has taken over dealing with the Port, and I was left
free to finish the R.S.

Attached to this memo is a letter dated July 24, 2000, from John
Wietfeld to Elizabeth Leavitt, announcing that he has taken over as
project coordinator from Roger Nye.

Email exchange between Ray Hellwig, Director of the Department of
Ecology’s Northwest Regional Office, and Tom Luster, formerly (until
late October 2000) in charge of the Department of Ecology’s Section

401 certification review of the Port’s third runway and related
proposals, dated October 23-24, 2000:

Tom Luster was, until his resignation from the Department in late
January, 2001, the Department of Ecology’s top expert in Clean Water
Act Section 401 certifications. He was assigned to head up the
Department’s review of the Port’s third runway proposal in 1996, and
held that position until his abrupt removal from the project on
approximately October 24, 2000 (when this email exchange
occurred). This exchange between Luster and Ray Hellwig, head of
Ecology’s Northwest Regional Office who now heads up the Ecology
team reviewing the Port’s proposal, serves as an example of why we
believe Luster was removed from the project. Luster was unwilling to
ignore problems with the Port’s application. He bluntly states that
draft meeting notes of a Port-Ecology meeting do not reflect his
understanding of Ecology’s position on several issues, including the
relationship between the Agreed Order and Section 401 review:

The draft meeting notes do not reflect those [internal Ecology]
discussions and agreements, and unless the notes are changed,
may end up being used to justify issuance of a 401 that does not
meet 401 requirements.
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With regard to the relationship between 401 certification and the
Agreed Order, Luster states:

[T]here was agreement several years ago that the 401 was the
only regulatory mechanism available to ensure the conditions of
the Governor’s certification letter were carried out. At
minimum, we need to ensure that the Port (and Ecology) are in
compliance with the most current version of the Agreed Order as
part of the 401 review. Also, I do not know of any supporting
documentation for the statement in the last sentence of this
section [of the draft meeting notes], “Construction of the 3rd
Runway will not affect Ecology’s ability to respond to findings of
the groundwater study.” At the very least, the statement
incorrectly cites just the 3rd Runway as the scope of our review -
- the 401 and 404 are reviewing the proposed SeaTac expansion.
I don’t think we have enough certainty to make such a statement
-- we are only starting to put the pieces together on the extent of
contamination and its fate and transport around the airport. I
recommend at the very least that if we issue a 401, it include a
specific reopening based on ongoing findings of the Agreed
Order.

Now some six months later, in April 2001, Ecology and the Port are
still “only starting to put the pieces together on the extent of
contamination and its fate and transport.” Yet, since Luster’s
departure, Ecology has been acting as if the Agreed Order is not
connected to the 401 review, while knowing full well that its former
401 certification expert considered the two to be inseparable.

As far as making the change to the notes suggested by Luster, all
Ecology did was change “Construction of the third runway will not
affect Ecology’s ability to respond to findings of the groundwater
study,” to “Master Plan actions would not preclude any potential
Ecology action related to the Agreed Order.” This change did not
address Luster’s primary concern that not enough information was
(is) yet available to make any such claim -- all it did was address his
remark that it’s more than the third runway that is under review.

Email exchange between Ray Hellwig, Director of the Department of
Ecology’s Northwest Regional Office, and Steve Alexander, head of
Ecology’s Toxic Cleanup Program Section at its Northwest Regional
Office, dated October 21-26, 2000:

This email exchange illustrates the vast difference between Tom
Luster’s careful consideration of issues surrounding the Agreed Order
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and Section 401 compliance and Ecology’s current position. Hellwig
tells Alexander:

We discussed the A.O. [Agreed Order] briefly yesterday at the
3RW meeting [with Port representatives], I'm still comfortable not
including the A.O. as an element of the 401. And that was the
consensus of the group.

An examination of the October 20 meeting notes (obtained by ACC
via public disclosure request) show that there were 15 attendees at
that meeting: four from the Department of Ecology, one from King
County, two from the professional facilitation service hired to
facilitate the Port-Ecology meetings, and eight from the Port and its
contractors. It is little wonder, then, that it was the “consensus of the
group” that the Agreed Order should not be tied to the 401 review.

Steve Alexander responded to Hellwig as follows: “Works for us in
TCP.” He goes on to mention more potential problems, while at the
same time downplaying their significance and putting the burden on
Hellwig to bring any more Ecology attention to bear on them:

A couple of other related issues for your consideration as TCP
pursues completion of the A.O. work scope:

1. TCP timelines and the Governor’s Certification. For TCP we
don’t feel driven by the G.C., rather, we set schedules through our
own prioritization process in collaboration with POS. It is my
understanding that the G.C. is something which may come up
between the POS and FAA, however, it would only involve TCP
and would be in the context of how can we speed up completion
of the A.O. work scope. If there is something more we need to
consider, let us know. :

2. The scope of the A.O. only looks at contaminant sources
within the footprint of the A.O.M.A. [Airport Operations and
Maintenance Area]. Does anyone outside T.C.P. need/want to
know about known/suspected sites outside the A.O.M.A.?

Those within Ecology responsible for deciding whether to issue a 401
certification should “want to know about known/suspected sites
outside the AOMA” that may be disturbed by expansion project
construction. If there was a response from Hellwig to this inquiry,
ACC has not been provided with a copy.
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Memo dated November 13, 2000, from Roger Nye , formerly DOE
Project Manager, Sea-Tac Airport Groundwater Study, to John
Wietfeld and Ching-Pi Wang both at DOE and both assigned as
Project Managers for the Sea-Tac Groundwater Study. The memo
was distributed to POS at November 16, 2000, meeting regarding
Agreed Order status:

“The Agreed Order stipulates that the Port will research existing
technical literature, environmental and geological reports, land
use data, airport historical information and other appropriate
documents. One purpose of this research is to identify known
and potential (based on historical operations) areas of soil and
groundwater contamination with the AOMA and its ‘near

vicinity.”

“On December 13, 1999 the Port presented .me with a map
showing a list of potential contaminated sites that were identified
based on the Port’s research. On February 7, 2000 I provided
written comments to the Port that pointed out issues and
objections regarding the Port’s list of potential contaminated sites.
The Port never responded to those comments, and during the
October 4, 2000 meeting here with the Port, a map/list of the
same ‘potential sites’ was presented that was presented to
Ecology December 13, 1999.”

Letter dated November 15, 2000, from John Wietfeld, DOE Toxic
Cleanup Program, to Paul Agid, Port of Seattle, attaching November
2, 2000, DOE Checklist for Sea-Tac Agreed Order Tasks:

This written notification of what items have been completed was
required by Section IV of the Agreed Order, as stated in Wietfeld’s
cover letter. Of the 16 “Tasks stipulated in the Agreed Order that the
Port must complete,” ten of them were listed as “Not Complete.”
These included:

3. Research existing information to identify potential unknown
areas of soil and groundwater contamination (based on historical
operations) within the AOMA and its near vicinity (1/4 mile).
NOT COMPLETE. Status: ... Ecology questioned the thoroughness
of this work. ... information from Ecology archives [was provided to
the Port] that indicated possible historical sources of solvents not
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identified by the Port. The written comments and attached
materials were mailed to the Port on February 7, 1999. The Port
did not respond to this material.

4. Research existing information to identify potential preferred
pathways of contaminant transport. NOT COMPLETE. Status:
Unknown

5. Research existing information to identify any publicly
recorded, operational, private drinking water supply wells within
one mile of the AOMA that could potentially be impacted by
contamination within the AOMA. NOT COMPLETE. Status:
Unknown

9. Develop a groundwater flow model. The selection of model
software and methodology must be “by agreement of Ecology and
the Port.” NOT COMPLETE. Status: A conceptual groundwater
flow model ... has been completed. ... The groundwater flow
model is apparently not “up and running” however.

10. Develop a contaminant fate and transport model. The
selection of model software and methodology must be “by
agreement of Ecology and the Port.” NOT COMPLETE. Status: As
part of this work, the locations of potential unknown areas of
groundwater contamination within the AOMA and vicinity must be
identified. As per Task 3, Ecology has not agreed to an initial set of
locations identified by the Port. Software has not been discussed.
Modeling methodology in known areas of contamination has not
been discussed. Ecology has agreed to “particle tracking”
methodology to model contaminant transport in potential unknown
areas of contamination.

11. Evaluate all data and modeling results generated by the
previous work and determine a scope of work for any necessary
additional investigation activities to be described in an
Addendum to the Agreed Order. This work includes determining
the need for and locations of up to 10-15 new wells to confirm
modeling results conduct characterization of groundwater and/or
perform long-term monitoring. The wording in the Agreed Order
implies this work will be completed together and in agreement
with Ecology. NOT COMPLETE: Status: All other work must be
completed first.
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22.

13. Conduct pollution prevention actions specifically for UST
systems at Sea-Tac Airport that are deferred or exempt from the
Washington UST regulations. These actions are: [lists (a) - (g)] ..
The Agreed Order states that “Ecology and the Port will work
together” to accomplish this work. NOT COMPLETE. Status: No
work has been done.

In turn, Ecology then listed the status of tasks it was required to
complete under the Agreed Order. Of seven tasks listed, two were
deemed complete; another was termed 90% complete. The four
others’ incompleteness was due in large part to the failure by the Port
to complete its tasks, as discussed above (e.g., Ecology’s enumerated
task was to review and approve of POS tasks which are incomplete).

Port of Seattle’s December 7, 2000 Response to DOE’s November 13
and 15, 2000, letters (and attached November 2, 2000, Checklist of
complete/incomplete Agreed Order tasks).

Letter and Memorandum dated January 21, 2001, from Department of
Ecology’s Tom Luster to State Senator Julia Patterson:

When Senator Patterson learned in early January 2001 that Tom
Luster -- the Department’s top Section 401 certification expert, and
the person in charge of 401 review for the Port’s project from 1996
until he was abruptly reassigned in late October 2000 -- was about to
leave the Department to take a position with the California Coastal
Commission in San Francisco, she asked him to summarize where
the Port’s application stood in terms of compliance with 401
certification requirements.

The beginning of Luster’s memo outlines DOE’s criteria and review
processes for handling Clean Water Act Section 401 and 402
applications, such as the Port has pending here. The Act mandates
that DOE have “reasonable assurance” that applicable water quality
regulations will be met.

Luster then recites what in his view are unresolved issues concerning
the Port’s application. Topping his list is the fact that the direct,
indirect, and cumulative impacts of the proposal -- a very basic piece
of the review puzzle, since those impacts are what must be reviewed
and addressed -- have not yet been fully determined. Although
Luster includes the caveat that he may not be fully up to speed on
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24.

recent developments, the Port’s most recent submittals (December
2000 - present) have done little to address these concerns.

Another issue Luster calls out as unresolved is “Determine
compliance with other associated aquatic resource-related
regulations,” including the Agreed Order:

“... In addition, Ecology was expecting comments on whether the
Port’s current proposal as described in the Corps/Ecology Public
Notice for 401 review was in compliance with the requirements of
the Governor’s certification letter to the FAA several years ago.
We were awaiting the final project description to determine
whether it met requirements of the Clean Air Act and the Agreed
Order for cleanup activities, as described in the Governor’s letter.”

Luster also found many unresolved problems with the Port’s required
stormwater management plan and stream-flow augmentation plan.

Letter dated January 24, 2001, from Paul Agid, Port of Seattle, to John
Wietfeld, DOE Toxic Cleanup Section, enclosing Meeting Notes by
Port of Seattle (Marilyn Guthrie) of January 23, 2001, meeting
between DOE and Port regarding Agreed Order Status:

“Ecology is requesting that the Port go forward with its modeling
efforts as soon as possible. The Port is currently limited by not
having Ecology approvals to proceed and by lack of sufficient
Commission Authorization for expenditures. Currently, lack of
Ecology technical approval and lack of commission approval of
needed additional funding will prevent the Port of Seattle from
going forward with modeling effort until at least March 2001. The
status of the model is that the computer flow models have been
set up, but Fate & Transport and particle tracking models have
not. Ecology also expressed its current shortage of resources,
specifically staffing shortages, would limit its level of activity as
well.

Ray Hellwig’s Notes for January 26, 2001, Public Hearing on Port’s
401 Application:

Ray Hellwig prepared the following answer in anticipation of
questions related to the Agreed Order:

“The AO pertains to a set of circumstances and regulatory
requirements separate from the 3RW and associated projects.
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Having said that, however, the 401 will be conditioned to
indicate that the Port must comply with all other state laws
and regulations relating to the project.”

Mr. Hellwig’s answer completely ignores the critical (and obvious)
connection between (1) the Agreed Order studies, which are to assess
the likelihood of known hazardous substances existing at the Airport
reaching downgradient water resources (wetlands, Des Moines Creek
and Miller Creek), and (2) the Port’s 401 application, which seeks
certification from Ecology under the Clean Water Act that the third
runway project will not result in violations of state water quality
standards to those same water resources.

Memorandum dated February 8, 2001, from John Wietfeld, DOE
Toxic Cleanup Section, to Diane Singer, DOE Grants Administrator,
requesting audit of the Port of Seattle grant for the Agreed Order
(attaching copy of Grant No. G0000052 in the amount of $430,000 for
STIA Phase 1 Ground Water Study Agreement with the Port of
Seattle dated September, 1999):

“I would like to request an Audit of the Port of Seattle Grant for
Agreed Order #97T-N122 for the following reasons:

There appears to be a possible issue of duplicative funding where
costs of this Agreed Order could be covered both by the grant and
by cost recovery from other parties.

Additionally an Audit would be appropriate and in the public
interest given the high degree of attention and concern this project
has experienced.”

g:\lu\acc\ao-otln.doc
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Attorneys At Law

Sent via Fax and Email

Mr. Gordon White

Program Director

Shorelands and Environmental Assistance Program
Department of Ecology

300 Desmond Drive

Lacey, WA 98503

Mr. Jim Pendowski
Program Manager
Toxic Cleanup Program
Department of Ecology
300 Desmond Drive
Lacey, WA 98503

Re: Lack of Enforcement of Agreed Order #97TC-N122 between
Ecology and the Port of Seattle and its Implications for 401
Certification

Dear Messrs. White and Pendowski:

We represent the Airport Communities Coalition (“ACC”) whose members are
the Cities of Burien, Des Moines, Federal Way, Normandy Park and Tukwila as well as
the Highline School District. We are writing to object to the Port of Seattle’s failure to
comply with Ecology’s May 25, 1999 Agreed Order and to request that Ecology take
immediate enforcement action against the Port pursuant to RCW 70.105D.050(1) to
compel compliance. ACC further requests that Ecology not issue any decision on the
Port’s 401 application until the Port has fully complied with the Order. In addition,
ACC requests that Ecology immediatelv ask the State Auditor to audit the Port’s
expenditure of funds granted to the Port by Ecology for purposes of performing the
studies required by the Agreed Order.

As stated in the Agreed Order, known hazardous substances exist in the soil
and groundwater in the Airport Operations and Maintenance Area (“AOMA”) at the
Airport. “The primary cause of soil and groundwater contamination [at the Airport]
has been leakage from underground storage tanks and associated underground
piping.” The Order requires the Port to (1) conduct a groundwater study, (2) model
contaminant fate and transport and (3) confirm model results by obtaining and
analyzing groundwater samples. The stated purpose of the study and modeling is to
determine whether the aquifer downgradient from the Airport “has been significantly
impacted by airport operations,” confirm that groundwater underneath the Airport is

1500 PUGET SOUND PLAZA 1325 FOURTH AVENUE SEATTLE, WA 98101-2509 P.0. BOX 21846 SEATTLE, WA 98111-3846
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flowing in a westward direction, and “identify the potential risk posed by
contamination originating within the AOMA” to public drinking water supply wells
and to Des Moines and Miller Creeks.

In notes prepared for use at the third runway public hearing recently held on
January 26 and January 27 (obtained pursuant to a public disclosure request), Ray
Hellwig prepared the following answer to the following anticipated question:

“12. The “Agreed Order”, how is [sic] being treated in your 401 review
process?

The AO pertains to a set of circumstances and regulatory requirements separate
from the 3RW and associated projects. Having said that, however, the 401 will
be conditioned to indicate that the Port must comply with all other state laws
and regulations relating to the project.”

Mr. Hellwig’s answer completely ignores the critical (and obvious) connection
between (1) the Agreed Order studies, which are to assess the likelihood of known
hazardous substances existing at the Airport reaching downgradient water resources,
and (2) the Port’s 401 application, which seeks certification from Ecology under the
Clean Water Act that the third runway project will not result in violations of state
water quality standards to those same water resources.

The Port’s own preliminary studies conducted by Associated Earth Sciences,
Inc. indicate the groundwater flow directions in the shallow (Qva) aquifer in the
AOMA vicinity are to the west and northwest. The direction of the flow takes the
contaminants through the site of the proposed third runway and toward the
headwaters of salmon-bearing Miller and Walker Creeks.

The Port’s failure to comply fully, completely and on time with the Agreed
Order is particularly egregious given the Port’s ongoing massive construction efforts
and disturbance of soils relating to the proposed third runway and associated
infrastructure. The data submitted by the Port in support of its application for 401
certification makes no assessment of the impacts of the proposed third runway and
related infrastructures on the fate and transport of the known hazardous substances in
the Airport Operations and Maintenance Area. Without the groundwater study and
fate and transport model required by the Agreed Order, neither the Port nor Ecology
can predict with any assurance (let alone “reasonable assurance”) whether third
runway infrastructures will facilitate movement of contaminants to the nearby
streams. For example, will the proposed drain field underneath the 20 million cubic
yards of imported fill become a preferred pathway for the contaminants from the
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AOMA to the headwaters of Miller and Walker Creeks? Will drainage trenches and
underground utilities for the third runway expedite the delivery of hazardous
substances to the embankment and beyond? Any answer to these questions (and
others) in the absence of an accurate and complete groundwater study and fate and
transport model is pure speculation and conjecture. The Clean Water Act requires
more from Ecology than mere guesswork.

While Mr. Hellwig is correct that the Agreed Order arises under MTCA rather
than the Clean Water Act, his carefully crafted answer for the public hearing avoids
the fundamental issue raised by the question: Ecology cannot provide a legally
defensible “reasonable assurance” that the third runway project will not result in a
violation of state water quality standards unless and until the Port completes the
groundwater study and fate and transport model that takes into consideration
potential preferred pathways created by the third runway project. Ecology cannot
avoid the issue by compartmentalizing or departmentalizing the Port’s failure to
comply with Ecology’s Order and the Port’s application for 401 certification.

Mic Dinsmore signed the Agreed Order on behalf of the Port on May 25, 1999.
Appendix 2 of the Agreed Order provides that the Port was to complete the
groundwater flow study and fate and transport model by December 22, 1999. Yet, the
only work presented to Ecology by the Port since entry of the Order is a “conceptual
ground water model” presented on October 4, 2000. We understand from discussions

ACC consultants have had with Ecology staff that, since the October 4 meeting, the
Port has failed to perform, and is refusing to perform, any further work required by

the Order under the guise of a lack of funding even though the Port is in the midst of a
$6 billion expansion project and even though the Port received partial funding for the
studies from Ecology.

Given the lack of progress and the limited work product to date, ACC has very
serious concerns about the Port’s expenditure of the grant money Ecology provided to
the Port to fund 50% of the costs of the studies required by the Agreed Order. Where
has the grant money gone and what did the Port spend it on if the studies are nowhere
near complete and the Port has “suspended” work on them? We hereby request that
Ecology ask the State Auditor, pursuant to RCW 43.09.055, to audit the Port’s
expenditures of Ecology’s grant.

RCW 70.105D.050(1) provides Ecology with a strong enforcement tool:

“Any liable person who refuses, without sufficient cause, to comply
with an order or agreed order of the director is liable in an action



Mr. Gordon White
Mr. Jim Pendowski
March 9, 2001
Page 4

brought by the attorney general for: (a) up to three times the amount of
any costs incurred by the state as a result of the party’s refusal to
comply; and (b) a civil penalty of up to twenty-five thousand dollars for
each day the party refuses to comply.”

Full and complete compliance with Ecology’s Agreed Order is critical from
ACC’s standpoint. Its member cities and school district are located downgradient
from the contaminated areas of the Airport. Des Moines, Miller and Walker Creeks
run through the communities. Some of the communities rely upon the aquifer as a
- sole source for public drinking water. ACC strongly requests that Ecology enforce the

May 25, 1999 Agreed Order in accordance with RCW 70.105D.050(1) and not issue
any decision on the Port’s 401 application until the Port has fully complied with the
Order.

Please advise how Ecology will be proceeding on this matter.

Sincerely,

HELSELL FETTERMAN LLP

Y

eter J. Eglick
evin L. Stock

Attorneys for Airport Communities Coalition

cc: Mr. Thomas Fitzsimmons
Mr. Raymond Hellwig
Ms. Ann Kenny (for 401 public record)
Rep. Kelli Linville
Rep. Shay Schual-Berke
Rep. Karen Keiser
Rep. Joe McDermott
Rep. Erik Poulsen
Sen. Julia Patterson
Sen. Dow Constantine
Sen. Tracey Eide




03/21/01

e —ov - v

16:48 FAX 360 786 7450 [d002/003

O

State of
Washington
Housc of
Representatives

March 19, 2001

Mr. Tom Fitzsimmons, Director
Department of Ecology
P.0.Box 47600

Olympia, WA 98504-7600

Re:  Ecology’s 1999 Agreed Order with the Port of Seattle and the 401
Certification Process

Dear Director Fitzsimmons:

Each of us has now had the opportunity to review the Airport Communities
Coalition’s March 9, 2001 letter (a copy of which is attached). In that letter, ACC
requests, among other things, that Ecology not issue any decision certifying the Port’s
third runway project under section 4010f the Clean Water Act until the Port has fully
complied with the 1999 Agreed Order under the Model Toxics Control Act (MTCA)
which the Port entered into with DOE.

: As we understand it, preliminary data collected by the Port and DOE indicates
that hazardous material on the airport site is migrating toward the construction site for the
third runway, the proposed “great wall” of Sea Tac, and the streams beyond. The Agreed
Order between DOE and the Port required the Port to prepare an in-depth study of the
“fate and transport” of these hazardous substances. Under the Agreed Order, that study
was due by December 22, 1999, but has yet to be completed.

Even if there were no third runway proposal pending we would be very concerned
about this failure of the Port to comply with an Agreed Order under MTCA - and with
DOE’s lack of enforcement in the face of such a violation. We are especially concerned
though because there IS a proposal pending for massive disturbance of an area which,
based on current data, lies in the path of the migrating hazardous materials. Yet, based on
documents obtained by ACC from DOE pursuant to the Public Disclosure Act, it appears
that DOE staff in charge of reviewing the third runway project assert that there is no
relationship between the two matters.

We understand that Certification under Section 401 of the Clean Water Act
means that DOE has reasonable assurance that the proposal will not violate water quality
standards. On initial review, we do not see how DOE could make a decision on
certification here in the absence of the Agreed Order study and in the face of current
indications that transport of hazardous substances to the third runway site is occurring.
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We therefore request an immediate in-person meeting with you to ensure that
nothing has been overlooked and to gain a better understanding of how DOE proposes to
proceed. At the meeting we can also discuss what steps DOE is taking to enforce the
Agreed Order in the face of the Port’s refusal to meet its requirements. In addition, the
Department can describe what steps it has taken to recover the scarce funding wh1ch it
gave the Port for the missing study.

This is not a matter that we believe can wait or be resolved by written
correspondence. We feel it requires your personal attention. We therefore look forward
to hearing from you concerning a date for an early meeting. Please contact Sue Linn,
legislative aide to Representative Schual-Berke, at 360-786-7834 to coordinate a
convenient time.

Sincerely,

% (Pdiestorec ,
Senator Julia Patterson epresentative hay Schual-Berke
Washington State Legislature, District 33 W on State Legislatijte, District 33

. Representative Karen Keiser
Woashington State Legislature, District 30 Washington State Legislature, District 33

Senator Dow Constantine ' ﬁgéntaﬁve oe McDermott

Washington State Legislature, District 34 ashington State Legislature, District 34

<z

resentative Erik Poulsen
Washington State Legislature, District 34

AR A

Representative Mark Miloscia

Washington State Legislature, stmct 30

n Representative Maryann Mitchell
¢ Washmgt n State Legislature, District 30
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March 30, 2001 Kevin L. Stock

Attorney At Law

EMAIL: kstock@helsell.com
DIRECT DIAL: 206-689-2162

Sent via Fax and Email

Mr. Tom Fitzsimmons
Director

Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Re:  Ecology’s 1999 Agreed Order with the Port of Seattle and the 401
Certification Process

Dear Director Fitzsimmons:

On behalf of the Airport Communities Coalition, thank you for taking the time

on Tuesday evening, March 27, 2001, to meet with me, Dr. Peter Willing,
Representatives Shay Schual-Berke and Karen Keiser and Senator Dow Constantine. I
also appreciate your willingness to bring to the meeting Jim Pendowski, Steve
Alexander, Ray Hellwig, Ann Kenny, Kevin Fitzpatrick and Assistant Attorney
General Joan Marchioro. The legislators and I were disappointed, however, that
Ecology technical staff John Wietfeld and Ching-Pi Wang were not allowed to attend
the meeting. As we all ultimately agreed at the meeting, their presence would have
been very helpful in furtherance of the discussion on the implications of the Agreed
Order for the 401 certification process.

I am writing to confirm the agreement we reached at the meeting that Ecology
will participate in another meeting to discuss Agreed Order/401 issues and that
Ecology technical staff John Wietfeld, Ching-Pi Wang and Roger Nye will be present at
the meeting along with Jim Pendowski, Steve Alexander, Ray Hellwig and Ann
Kenny. Gordon White’s presence is also critical because we have been told by
Ecology that he is responsible for and will be signing Ecology’s 401 decision. In
addition, several of the same legislators who arranged the initial meeting with you and
Ecology staff will also attend this technical meeting including Sen. Julia Patterson,
Rep. Shay Schual-Berke and Rep. Karen Keiser. While I encourage your personal
participation in this second meeting, I appreciate the many demands on your time.

As we agreed, I will shortly be contacting Ray Hellwig to arrange for a mutually
convenient time for everyone to meet in Bellevue, Olympia or in the legislators’ home
districts. :

1500 PUGET SOUND PLAZA 1325 FOURTH AVENUE SEATTLE, WA 98101-2509 P.0. BOX 21846 SEATTLE, WA 98111-3846
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I also am writing to confirm that you assured the legislators and me at our
meeting that Ecology would take a fresh look at the issue of whether the Port must
fulfill the requirements of the Agreed Order before Ecology can issue any decision on
the Port’s 401 application. In that regard, we look forward to Ecology’s written
response to our March 9 letter and the legislators’ March 19 letter on the subject.

As I explained repeatedly at our meeting, very strong scientific and legal
reasons exist which preclude Ecology from issuing a legally defensible 401
certification before the Port completes its obligations under the Agreed Order. ACC
believes that Ecology has gotten off track with respect to enforcement of the Agreed
Order and its implications for the 401-certification process. Our meeting with you
last Tuesday and the upcoming meeting at which Ecology technical staff will be
present will help Ecology renew its commitment to the Agreed Order and the public
participation process required by the Agreed Order and help Ecology better
understand that the Agreed Order is a condition precedent to issuance of a 401
decision.

Again, thank you and your staff for taking the time to meet with us last
Tuesday evening. I look forward to our next meeting.

Very truly yours,

HELSELL FETTERMAN LLP

evin L. Stock

cc:  Mr. Gordon White
Mr. Jim Pendowski
Mr. Raymond Hellwig
Mr. Steve Alexander
Ms. Ann Kenny (for 401 public record)

Rep. Shay Schual-Berke
Rep. Karen Keiser

Rep. Joe McDermott
Rep. Erik Poulsen

Rep. Mark Miloscia
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Rep. Maryann Mitchell
Sen. Julia Patterson
Sen. Dow Constantine
Sen. Tracey Eide
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April 4, 2001

Mr. Tom Fitzsimmons, Director
Department of Ecology

P.O. Box 47600

Olympia, WA 98504-7600

Re:  Ecology's 1999 Agreed Order with the Port of Seattle and the 401 Certification Process
Dear Director Fitzsimmons:

This letter follows up on your meeting with some of us last Tuesday evening March 27 regarding
the Department of Ecology's lapse in enforcement of its Agreed Order with the Port of Seattle.
We also discussed fiscal issues arising from Ecology's partial funding of work required by the

Agreed Order and the relationship between the Agreed Order and the 401 certification process.
We regret you were unwilling to invite John Wietfeld , recently a supervisor for DOE Toxics

Cleanup Program at Seatac, and Ching-Pi Wang, involved with the groundwater study required
by the Agreed Order, to attend as we had requested. We are writing to confirm several
commitments you made at the meeting.

With respect to enforcement of the Agreed Order, we appreciate your acknowledgements that
Ecology may have "dropped the ball" and that Ecology did not take steps to devote more
resources to enforcement of the Agreed Order. On the other hand, we were sorry to hear you
state that you were unaware that Ecology could require the Port to pay - even prepay - for
expenses incurred by Ecology relating to the Agreed Order. Both the Model Toxics Control Act
administered by Ecology since its adoption over ten years ago, and the Agreed Order itself grant
Ecology that authority. We are taking seriously your personal commitment to devote more
resources to implementation and enforcement of the Agreed Order including requiring the Port of
Seattle to reimburse Ecology for such expenses. We note your remarks about Ecology's shortage
of personnel and fiscal resources. Given the need to catch up on Agreed Order implementation,
we suggest that if Ecology were to retain an independent consultant to review closely the Port's
work product under the Agreed Order, at the Port's expense, much like Ecology has done in
retaining the services of King County to review the Port's proposed Stormwater Management
Plan, the required work would be done in a timely and fiscally responsible manner.

The Department's failure to pursue reimbursement from the Port for expenses incurred to date by
Ecology is particularly alarming in light of Ecology's $430,000.00 grant to the Port to fund the



work required of the Port under the Agreed Order. The failure to date to hold the Port
accountable for the funds and the absence of a completed work product is particularly notable in
light of the current budget crunch in Olympia. The Department was unable at our meeting to
answer basic questions about how much the Port has spent and on what, and, therefore, promised
to follow up and provide us with the answers to our questions. We look forward to those
answers with interest. In addition, please advise us in writing as to the status of the audit
requested by John Wietfeld in his February §, 2001 memo to Diane Singer, Grants
Administrator, including the name of the outside auditor retained by Ecology to conduct the audit
and an estimate of when the audit will be completed.

The Port has thus far failed to complete the tasks required of it by the Agreed Order. We believe
that this has implications. We strongly disagree with your statement early during our meeting
that the Governor's certification does not require completion of the Agreed Order tasks before
Ecology can issue a 401 certification. The Governor's certificate very clearly conditions
"reasonable assurance" upon completion of the Agreed Order groundwater study including
modeling fate and transport of contaminants at the Airport and a review after public comments.

Moreover, it was apparent that the claim that the Port has done enough substance under the
Agreed Order to allow Ecology to draw the preliminary conclusion that "there is no possibility"
that contaminants at the Airport will reach our districts' water resources is wishful thinking,
lacking in any scientific basis. We understand the Port has not even begun to perform the fate
and transport modeling required by the Agreed Order. In light of this, we do not see how

Ecology can come to any legitimate, scientifically based conclusions at this juncture. The Port
must complete the report required by the Agreed Order, and publish it for the required 30-day

comment period (including review by independent scientists and concerned downstream cities),
before Ecology can come to any conclusion with respect to the potential fate and transport of
contaminants at the Airport.

Once again, at our meeting you stated that Ecology's current position is that "there is not a
prerequisite for the Agreed Order to be completed before a 401 is issued." However, after much
discussion about this at our meeting you stated that you did not want to issue a certification that
was not legally defensible; we sensed that you were beginning to understand the scientific and
legal reasons why Ecology needs to do a complete reassessment of that position. You committed
to reconsider the relationship between what is required of the Port under the Agreed Order and
whether Ecology can issue a legally defensible 401 certification in the absence of the Port's
compliance with the Agreed Order. In this regard, you may be interested to know that
subsequent to our meeting with you, we learned that agency documents obtained by ACC
through the PDA reveal that Mr. Luster had emphasized the link between the two in written
communications shortly before he was so recently removed from his longtime role as Ecology's
401 coordinator. Please advise us in writing of Ecology's re-visited position on this issue by
April 15, 2001.

Finally, some of us will be attending the meeting with Ecology technical staff that you agreed to
make available for further discussions regarding the relationship between the Agreed Order and
the 401 process. We understand that the following staff will be at this meeting: John Wietfeld,



Ching-Pi Wang, Roger Nye, Steve Alexander, Jim Pendowski, Ray Hellwig and Ann Kenny.
0 We request that Gordon White also attend this meeting as we understand from previous
discussions with Ecology that Mr. White will be signing Ecology's 401 decision.

We have very serious concerns about Ecology's dealings with the Port of Seattle on the Agreed
Order and the Port's application for 401 certification. Please give our concems your personal
attention and serious thought. We look forward to receiving your written response to the
questions we have raised. We have sent this letter by both hard copy and e-mail.

Sincerely,

Shay Schual-Berke, M.D.
State Representative, 33rd District
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“Karen Keiser
State Representative, 33rd District

B AL e

Dow Constantine
State Senator, 34th District

cc: Mr. Gordon White

Mr. Jim Pendowski
Mr. Raymond Hellwig
Mr. Steve Alexander
Ms. Ann Kenny (for 401 public record)
Rep. Joe McDermott
Rep. Erik Poulsen
Rep. Mark Miloscia
Rep. Maryann Mitchell
Sen. Julia Patterson
Sen. Tracey Eide
Mr. Bob Sheckler
Ms. Kimberly Lockard
Mr. Kevin Stock

0 Mr. Peter Eglick

Mr. Peter Willing
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY  HFLSELL FETTERMAN LLP

P.O. Box 47600 ¢ Olympia, Washington 98504-7600
(360) 407-6000 ¢ TDD Only (Hearing Impaired) (360) 407-6006

April 11,2001

Kevin L. Stock

Attorney at Law

Helsell Fetterman, LLP
P.O. Box 21846

Seattle, WA 98171-3846

Dear Mr. Stock:

Re:  Your letter of March 30, 2001 regarding Agreed Order #97TC-N122, 401
Certification processes, and commitments made at the March 27, 2001 meeting
between Ecology and certain parties, including legislators, representing the
Airport Communities Coalition (ACC)

Thank you for your March 30, 2001 letter summarizing your understanding of what was
agreed to at the meeting referred to above. In your letter you also request a written
response to the March 9, 2001 letter you sent on behalf of the ACC to Gordon White and
Jim Pendowski. This letter outlines my understanding of the agreements reached at the

March 27 meeting, and Ecology’s commitments pursuant to those agreements. It also
provides a response to your March 9 letter (which was supported by a letter dated March

19 signed by Senator Julia Patterson and other legislators).

During the March 27 meeting, we discussed legal and technical concerns related to the
above referenced Agreed Order as well as the 401 Certification decision-making process
for the Port of Seattle’s (POS) Third Runway and associated projects (third runway
projects). You presented your perspectives about the legal and procedural relationship
between the Agreed Order and the 401 Certification process. We did not reach
agreement on your views about this area of concern, but we did agree to take a fresh look
at the technical and scientific issues your clients have expressed about Third Runway
infrastructure, and a belief it might create pathways for contaminants from the Airport
Operations and Maintenance Area (AOMA) to proposed runway sites.

As part of taking a fresh look, Ecology committed to hosting a technical meeting wherein
technical experts representing the ACC would have an opportunity to provide additional
input to Ecology technical staff and ask questions about available technical information.
We mentioned we thought this would be beneficial based on previous experiences where
similar technical meetings were arranged with ACC consultants and Ecology technical
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staff. At the meetings held last summer/fall, information provided by ACC consultants
was used to enhance our regulatory review of the POS’s proposals.

We welcome ACC technical consultants and representatives, as well as legislators and
other interested parties to attend such a technical meeting. We found that previous
meetings were effective in part, because the number of meeting participants was
relatively low, and the focus was on technical areas of concern. This is probably a factor
that potential meeting participants will want to consider. We look forward to planning
the technical meeting at a time and location that will be mutually beneficial. Please
contact Ray Hellwig at 425-649-7010 for assistance in this regard.

As indicated above, I would also like to provide a response to your letter of March 9,
2001. In the earlier letter, as well as during our recent meeting, you requested that
Ecology hold off any decision on the Port of Seattle’s 401 application until the Port fully
complies with the Agreed Order. We have carefully considered your request and
concluded it is not necessary to hold up a decision on the 401 application pending
completion of the ground water study under the Agreed Order.

The goal of the ground water study required under the Agreed Order is to evaluate: a)
Ground-water flow in the intermediate (Qva) aquifer throughout the AOMA; b) Model
contaminant fate and transport in this area, and; ¢) Confirm model results by obtaining
and analyzing ground-water samples. The ground-water study results will: 1) Determine
whether or not the intermediate aquifer down-gradient of the AOMA has been
significantly impacted by airport operations in the last fifty years; 2) Confirm the
predominant flow direction of this aquifer relative to and down-gradient from the
AOMA, and; 3) Provide a more comprehensive understanding of the fate and transport of
contamination originating within the AOMA. The results would identify the potential
risk posed by contamination originating within the AOMA to public drinking water
supply wells, any publicly recorded and operating local private drinking water supply
wells, Bow Lake, Des Moines Creek, and Miller Creek. Any actions required by Ecclogy
as a result of the ground water study will be enforced pursuant to the terms and
conditions of the Agreed Order.

The ground water study does not (nor was it intended to) substantially contribute to our
understanding of how the infrastructure for the proposed third runway projects could
contribute to the transport of contaminated materials from the AOMA to proposed
runway sites. However, we do agree to the need for additional information regarding this
concern and we will conduct analyses that include the assessment of data already
available to us regarding contamination and groundwater in the AOMA. We will also be
asking the Port of Seattle to provide us with additional information regarding the
interaction of the third runway projects with the AOMA. Let me assure you that Ecology
will not decide to approve or deny the Port’s third runway projects until this “pathway”

~analysis is complete.
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In your March 9 letter you request Ecology to enforce the Agreed Order in accordance
with RCW 70.105D.050(1). Please be advised that, at this time, we are planning to fully
reinitiate work on this order and will work with POS staff to ensure compliance with its
terms and conditions accordingly.

On another note: Ecology’s Toxics Cleanup Program has asked our Solid Waste and
Financial Assistance Program to conduct an audit of the grant our agency provided to the
POS for Agreed Order related work. Concemns revolve around the appropriateness of
billings, and grant scope of work. Once this audit is complete we will determine if
additional action is necessary.

Thank you for your interest in these matters. If you have further questions regarding the
Section 401 water quality certification please call Ms. Ann Kenny at 425-649-4310. If
you require more information regarding the status of the Agreed Order you may speak
with Mr. Ching-Pi Wang at 425-649-7134.

Sincere

Tom@mmons

Director

s Senator Julia Patterson
Senator Dow Constantine
Senator Tracy Eide
Representative Kelli Linville
Representative Shay Schual-Berke
Representative Karen Keiser
Representative Joe McDermott
Representative Mark Miloscia
Representative Maryann Mitchell
Representative Erik Poulsen
Peter J. Eglick, Helsell Fetterman, LLP
Ray Hellwig
Gordon White
Jim Pendowski
Cullen Stephenson
Steve Alexander
Ching-Pi Wang
Ann Kenny
Joan Marchioro
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STATE OF WASHINGTON

OFFICE OF THE GOVERNOR

P.O. Box 40002 ¢ Olympia, Washington 98504-0002 + (360) 753-6780 « TTY/TDD (360) 753-6466
June 30, 1997

The Honorable Rodney Slater, Secretary
U.S. Department of Transportation

400 7th Sgeet SW

Washington, DC 20590

Dear Secretary Slater:

The purpose of this letter is to reaffirm the conclusions in the December 20, 1996 letter from
Washington Ecology Director Mary Riveland to Mr. Dennis Ossenkop. In that letter, the State
of Washington provided reasonable assurance that the proposed airport development project
involving the Sea-Tac Airport third runway will be located, designed, constructed and operated
so as to comply with applicable air and water quality standards. Since the State provided that
assurance, the Port of Seattle and the Federal Aviation Admunistration have prepared and
distributed a supplemental environmental impact statement. With this letter, the State of -
Washington is again certifying that we will take the necessary actions to assure that the project is

. built and operated in compliance with applicable air and water quality standards.

The Washington Departmment of Ecology has reviewed the information contained in the Final
Supciemental Environmental Impact Statement for the Proposed Master Plan Update at Seatle
Tacoma [nternational Airport and other relevant documents. As a result of that review, the State

of Washington reaffirms its earlier findings and hereby provides. that there is reasonable
assurance that the airport development project involving the Sea-Tac third runway will be

located, designed, constructed and operated so as to comply with applicable air and water quality
sLanda.r Port of Seattle implements the following measures:

L The Port of Seattle will obtain and comply with all applicable air and water quality
regulations, permits and approvals including the air conformity deterrnination required
under the Federal Clean Air Act.

(RS

The Port of Seattle will implement storrnwater control measures that comply with the
requirements contained in the most curent Stormwater Management Manual for the
Puget Sound Basin or other equivalent stormwater manuals approved by the Department

of Ecology.

(O8]

The Port of Seartle will establish and implement a process for monitoring construction
activities to ensure compliance with applicable air and water standards. As part of this

T < 1s
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process, the Port of Seattle will perform the following activities after Ecology review and
comment:

a)

b)

prepare a new runway construction sediment and erosion plan which adheres to
available best management practices (BMPs) and procedures which the Port of Seattle
will antach to the bid packages when seeking contractors to construct the runway;
prepare site-specific sediment and erosion control plans which describe specific
BMPs and procedures for individual construction and borrow sites:

implement procedures for reviewing mitigation requirernents with contractors and
subcontractors prior to initiating construction activities;

implement procedures for addressing changes in plans and construction activities and
resolving disagreements on the interpretation of mitigation requirements, permit
conditions, and allowable construction activities; and

establish and fund an independent qualified construction pollution control officer to
advise on and determine compliance with applicable air and water quality standards.

As part of its ongoing efforts to address hazardous substance releases under the Model

Toxics Control Act (MTCA), the Port of Seattle will complete a ground water evaluation
at the airport as defined in the MTCA Agreed Order which will be ﬁnalxzcd after review

of public comments. The purposes of this evaluation include:

determine ground water flow characteristics and identifying fatc and ansport

mechanisms;
modeling to assess potential nsks to area drinking water supplies and adjacent surface

water bodies; and
concucting additional characterization of ground water and/or long-term monitoring

as necessary.

The Port of Seattle will design and construct the third runway such that the project will
not cause changes 1n the location of the hydrologic divide between Miller and Des
Moines Creeks in a manner that alters the average instream flow of either creek. The
Port of Seattle will evaluate the feasibility of constructing an aquifer under the third
runway as a means to control stormwater flows and miumize impacts on instream flows.
The Port of Seartle will submit a report to Ecology descnbing the results of this

evajuation.

As stated in the December 20, 1996 letter, the State of Washington expects that the proposed
project will be implemented in a manner that is consistent with mitigation requirements under the
National Environmental Policy ActState Environmental Policy Act, other environmental
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monitoring studies, and control measures and permitting actions involving air and water quality
at Sea-Tac Alirport. In particular, implementation of the proposed project must take into account
the air monitoring evaluation being conducted by the Port, the Puget Sound Air Pollution Control

Authority (PSAPCA), EPA, and Ecology.

This letter reaffirms and supersedes the December 20, 1996 letter issued by former Ecology
Director Mary Riveland. Consequently, this letter constitutes the state certification required
under 49 U.S.C. 47101 et seq. All parties are aware that this letter does not constitute a
commitment to issue any specific permit. [ have directed the Department of Ecology and other
state agencies to implement and enforce applicable air and water quality standards in a manner
that protects the health of Washington’s citizens and the environment.

If you or your staff have questions regarding this letter, please contact Mr. David Bradley
(360/407-6907) or Mr. David Williams (425/645-7071).

.cC: Tom Fitzsimmons, Department of Ecology
Dennis McLerran, Puget Sound Air Pollution Control Authonity
Gina Marie Lindsey, Port of Seattle



STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY
P.O. Box 47600 * Olympia, Washington 98504-7600
(360) 407-6000 « TDD Only (Hearing Impaired) (360) 407-6006
REC'D ANM-£10
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December 20, 1996
DEC 23 1996

ANM-610___.

Mr. Dennis Ossenkop

Federal Aviation Administration
Seattle Airports District Office
1601 Lind Avenue SW

Renton, Washington 980554056

Dear Mr. Ossenkop:

I have been delegated the authority by Governor Mike Lowry to respond on behalf of the State of
Washington to the August 12, 1996 letter from Ms. Gina Marie Lindsey. In that letter, the Port
.of Seartle requested a letter of certification concerning air and water quality standards applicable
to the proposed runway project at the Sea-Tac airport. As you are aware, 49 U.S.C. 47101 et seq.
(formerly known as the.Airport and Airway Improvement Act) requires a state to provide
reasonable assurance that.certain types of FAA-funded projects will be Jocated, designed,
constructed and operated.in compliance with applicable air and water quality standards.

The Washington Deparmnent of Ecology has reviewed the information contained in the Final
Environmental Impact Statement for the Proposed Master Plan Update at Seattle Tacoma
International Airport and other relevant documents. As a result of that review, the State of
Washington hereby provides that there is reasonable assurance that the airport development
project involving the Sea-Tac third runway will be located, designed, constructed and operated so
as to comply with applicable air and water quality standards, if the Port of Seattle implements the

following measures:

1y The Port of Seattle will obtain and comply with all applicable air and water quality
regulations, permits and approvals including the air conformity determinatuon required

under the Federal Clean Air Act.

2. The Port of Seartle will implement stormwater control measures that comply with the
requirements contained in the most current Stormwater Management Manual for the
Puget Sound Basin.

3. The Port of Seattle will establish and implement a process for monitoring construction

acuvities to ensure compliance with applicable air and water quality standards. As part of
this process, the Port of Seattle will perform the following activities after Ecology review

and comment:
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(a)

()
(c)

(d)

(e)

prepare a new runway construction sediment and erosion control plan that adheres
to best management practices (BMPs) and procedures, which the Port of Seattle
will attach to the bid packages when seeking contractors to construct the runway;
prepare site-specific sediment and erosion control plans that describe specific
BMPs and procedures for individual construction and borrow sites;

implement procedures for reviewing mitigation requirements with contractors and
subcontractors prior to initiating construction activites;

implement procedures for addressing changes in plans and construction activites
and resolving disagreements on the interpretation of mitigation requirements,
permit conditions, and allowable construction activities; and

establish and fund an independent qualified construction pollution control officer
to advise on and determine compliance with applicable air and water quality
standards.

4. As part of its ongoing efforts to address hazardous substance releases under the Model
Toxics Control Act (MTCA), the Port of Seattle will complete a ground water evaluation
at the airport as'defined in a MTCA Agreed Order which will be finalized after review of
public comments. The purposes of this evaluation include:

()
(®)

(c)

determining ground water flow characteristics and identifying fate and transport
mechanisms; : ' Rl R A
determining potential risks to area drinking water supplics and adjacent surface
water bodies; and,

conducung additional characterization of ground water and/or long-term
monitoring, as necsssary.

i The Port of Seattle will design and construct the Third Runway such that the project will
not cause changes in the location of the hydrologic divide between Miller and Des
Moines Creeks in a manner that alters the average instream flow of either creek. The Port
of Seattle will evaluate the feasibility of constructing an aquifer under the third runway as
a means to control stormwater flows and minimize impacts on instream flows. The Port
of Seartle will submit a report to Ecology describing the results of this evaluation.

It is also my expectation that the proposed project will be implemented in a manner that is
consistent with mitigation requirements under the Natonal Environmeatal Policy AcvState
Environmental Policy Act, other environmental monitoring studies, control measurss and
PE€rmitling actions involving air and water guality at Sea-Tac Airport. In particular, the proposed
project should take into account the air monitoring evaluation being conducted by the Por, the
Puget Sound Air Pollution Control Authority (PSAPCA), EPA, and Ecology.

This letter constitutes the state certification required under 49 U.S.C. 47101 et seq. All parties
e aware that this letter does not constitute a commitment to issue any specific permit. [ have
directed my staff to implement and enforce applicable air and water quality requirements in a

" Mmanner that protects the health of Washington's citizens and the environment.
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

Northwest Regional Office, 3190 - 160th Ave S.E. » Bellevue, Washington 98008-5452 » (425) 649-7000

March 11, 1999

TO: Kathy Gerla
Assistant Attorney General

THRU: Steve Alexander
Section Head, Toxics Cleanup Program, NWRO

FROM: Roger Nye
SUBJECT: Requést for Ruling

The Port of Seattle has requested that a full-time prepaid position (me) be reinstated for
Sea-Tac Airport. Given issues that have been associated with the prepaid position for the
airport in the past and also some new issues, I think there needs to be consideration of
reinstating that position from a legal perspective.

There was a prepaid position for Sea-Tac Airport from about 1992 through August 1996.
No Consent Decree or Agreed Order with the Port and/or tenants at the airport was
consummated during that time. My predecessor in the prepaid position for the airport,
Linda Priddy, attempted to put some sites at the airport under Agreed Orders, but she
eventually left Ecology when relations between her and the Port deteriorated during the
process. The PLP’s for the sites Linda tried to put under Orders (United, Continental,
and Northwest Airlines) subsequently promised to be more aggressive in pursuing
independent cleanup actions if Ecology would not put them under formal Orders. That
was the situation when I became the prepaid for the airport in February 1994,

My role as a prepaid evolved into that of providing a constant regulatory “presence” and
proactive technical assistance concerning the many independent cleanup actions that were
underway at the airport (Mike Gallagher called it the “gorilla in the closet” role). This
role actually worked quite well in moving the various independent cleanup actions along.
I became increasingly concerned however, whether this was an appropriate use of a
prepaid position and also about my level of involvement in the independent cleanup
actions. I presented my concerns through Mike Gallagher, and during April 1995, Mary
Burg, Mike, you, and I met to discuss whether or not the prepaid position should continue
for Sea-Tac Airport. There were two decisions that came out of that meeting. (1) The
role of full-time technical assistance was acceptable. This was based on the fact that,
although the Prepaid Position Policy did not provide for this, there was specific language
in the attendant Interagency Agreement that did provide for ongoing technical assistance.
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(2) There had to be an Agreed Order at least about something concerning Sea-Tac Airport
for the prepaid position to continue.

The concept of doing a comprehensive model and study of groundwater at Sea-Tac
Airport was being formulated about this time. This project presented an opportunity to
have an Agreed Order at the airport, and the Port agreed to do the work under an Order.
As it turned out however, there were many issues, both technical and regarding the scope
of work, that were difficult to resolve. Progress on the language of the Agreed Order was
very slow. Finally, during July 1996, Mike Gallagher and 1 met with Mary Burg (I don’t
think you were there), and the decision was t@[ the prepaid position since there was
still no signed Agreed Order for Sea-Tac Airport.

did continue without a prepaid position on the Agreed Order for the groundwater
project however, and finally it was finished and went out for public comment. Many
comments were received that strongly objected to and expressed skepticism about
Ecology’s prepaid position at the airport (a perceived process where Ecology was “paid”
and thus influenced by the Port). There were more specific comments_that expressed the T
position that, as per Ecology’s own Prepaid Position Policy, it was(illegal:-for the prepald Rk ‘ 7
person to be involved in cleanup actions at the airport that weren’t under an Order or 5
Decree. Or, all cleanup actions that the prepaid person was involved in at the airport
were open to public participation.

The Port specifically wants a new prepaid position to (1) carry on the groundwater
project under the Agreed Order (the project will take about another two years), and (2)
attend to putting several sites at the airport through the Voluntary Cleanup Program
process. The Port’s expectation for the position is also (as it’s always been) that the
prepaid person be involved as a regulatory presence and provide technical assistance as
requested in many other environmental issues that come up at the airport (for example,
the construction of a new aircraft fueling system).

There are some issues that, I think, need to be considered before Ecology agrees to
reinstate the prepaid position. (1) The agency should make sure it is on firm legal ground
before allowing the prepaid position to be used for purposes outside the Agreed Order.
Anti-airport groups perhaps would legally challenge this use of the prepaid position. (2)
Should there be a new Interagency Agreement established with the Port or is the one
from 1992 still applicable (the current boilerplate is not the same)? (3) Would a
reinstated prepaid position at the airport have to go out for public comment? If so, there
would probably be strong public opposition to it and if that happened, what would we do?
"f COA gf 7wc\ (,\A\*Of‘\ |3 W\C%w\)\mr\.ic\ et sud TL‘(/ TR b (LI.T 4 |(mﬁ' Cj‘““-"‘ )_k %
e Agreed Order will be signed during this month or early April and the Port wants the /

prepaid position reinstated at Sea-Tac Airport at that time. Thank you in advance for TZ)—) o Q% i
your attention to this matter.
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

Northwest Regional Office, 3190 - 160th Ave S.E.  Bellevue, Washington 98008-5452  (425) 649-7000

April 21, 1999

TO: Steve Alexander
Section Head TCP — NWRO

THROUGH: Joe Hicke
Unit Sup or TEC Unit

FROM: Roger Nye
Project Manager, Sea-Tac Airport Groundwater Study

SUBJECT: REQUEST FOR CONTRACT SERVICES

The Port of Seattle is conducting an extensive study of groundwater flow and
contaminant transport via groundwater flow at Sea-Tac Airport. The study is
being conducted under an Agreed Order with Ecology. The purpose of the
groundwater study is to evaluate whether or not contamination in groundwater at
Sea-Tac Airport poses a risk to surface waters and public water wells in the
vicinity of the airport.

The approach of the study is to (1) develop a conceptual model of groundwater
at Sea-Tac Airport and surrounding vicinity, (2) perform computer modeling of
groundwater flow and contaminant transport, and (3) conduct subsequent field
work to verify the modeling and monitor for contamination as appropriate.

The purpose of the contract services is to provide technical assistance regarding
these elements of the study. The use of contract services is needed because:

(1) There is keen interest in this project by state representatives, citizen's groups,
communities, and public water districts local to the airport as per the many
comments received during the public comment period for the Agreed Order. A
significant element of the comments was that Ecology must independently
evaluate all work performed by the Port of Seattle and its consultants.

(2) The technical aspects of the modeling will be sophisticated. The time and/or
expertise (in terms of working with this technology routinely) of in-house Ecology
staff to adequately evaluate this extensive modeling in a timely manner are
limited.

o
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The specific scope of work for the contract services would be as follows:

(1) Provide technical assistance to evaluate the conceptual model of
groundwater at Sea-Tac Airport developed by Port of Seattle consultants.

(2) Provide technical assistance to evaluate three-dimensional MODFLOW
computer modeling and contaminant transport modeling done by Port of Seattle
consultants.

(3) Provide technical assistance to perform independent simulations utilizing
elements of the models done by Port of Seattle consultants.

(4) Provide technical assistance to evaluate fieldwork to confirm the model and
monitor for contamination as proposed by Port of Seattle consultants.

In short, the use of contract services would be to help evaluate the product of
others rather than to produce a product, which hopefully, would not be an
excessive cost.

Thank you for your attention to this matter. The Port of Seattle will be presenting
the conceptual groundwater model during the first week in July.
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From: Nye, Roger

Sent: Wednesday, May 26, 1999 10:49 AM
To: Alexander, Steve (ECY)

Subject: RE: Request for Contract Services

| actually have raised this issue with the Port of Seattle from time to time beginning awhile back.
They are luke-warm to the idea of paying for SAIC and have, at this point, not committed to doing it
but neither have they said no. They have asked me to provide them with a written request with a
detailed account of what SAIC would do, which is what I'm working on now.

FYI: A state senator (Julia Patterson- from a district surrounding Sea-Tac airport) managed to get a
bill through that provided $250,000 to Ecology to study the impacts of gravel mining at Maury Island.

The bill also provided $250,000 to study how construction of the 3™ Runway at Sea-Tac Airport
would impact aquifers beneath the airport. The NWWQ Section (John Glynn and Kevin Fitzpatrick)
put together a recommendation to the governor to veto the bill, but the governor just recently signed
it-anyway. The Port views this as an attempt to stop the 3" Runway. Furthermore, the Port is not
happy with the situation that they are paying for a comprehensive study of groundwater at the airport
through a MTCA Agreed Order, while the state is now funding a study which could largely be
duplicative. (Duplicative in terms of developing a comprehensive groundwater flow model for the
area of the airport). Anyway there is now the somewhat interesting scenario of TCP and WQ here
doing similar separate studies at the airport as far as groundwater modeling. After modeling
however, the TCP will use its model to look at contaminant fate and transport, while WQ will use its

model to look at hydrological effects of the 3™ Runway.

----- Original Message-----

From: Alexander, Steve (ECY)

Sent: Tuesday, May 25, 1999 5:40 PM

To: Nye, Roger

Subject: RE: Request for Contract Services

Roger: Sorry this has taken so long. This looks good, with one exception: talk to the Port and determine their
support, or lack of, for paying to have Ecology consultants critique the Port's consultant’'s. Don't wait to find out about
this, contact them now and discuss the situation and what would work or not work. Thanks.

—---Cnginal Message—

From: Nye, Roger

Sent: Monday, May 17, 1999 10:19 PM
To: Alexander, Steve

Cc: Hickey, Joe; Wang, Ching Pi
Subject: Request for Contract Services
Hello Steve:

Thank you for considering my request. Here is how the process works for the work | need, and
what has been done so far:

Ecology has a consulting company named Science Applications Internaticnal Corporation (SAIC)
currently under contract. This company was selected among several companies that competea
for a 5-year contract with Ecology.

| talked with Jan Swanberg, who subsequently met with Chuck Hollander (person at SAIC that




coordinates its work with Ecology) and described the work | want SAIC to do. As per Jan, SAIC

can do what | want, and there is a person locally (Mark Dagels) at SAIC's Bothell office that can

do it. Sometime this week, | will talk with Chuck Hollander to more extensively describe the work
| need, and also to arrange a meeting with SAIC to formulate a more detailed scope of work and

establish a cost estimate. Ching-Pi (if he's willing and able) and | will meet with SAIC.

The meter starts running at this meeting. To handle just this meeting, Jan will write up a “Work
Assignment Form” to cover SAIC's charges for this meeting ($200 - 300). We would pay for this
meeting and charge it to one of our codes. | will need your signature of approval on the Work
Assignment Form covering the cost of the meeting with SAIC.

After the meeting with SAIC, we will have a definitive idea of the scope of work and approximate
cost. | will then try to get the Port of Seattle’'s agreement to pay for the rest of SAIC's work as
part of the Agreed Order. ( We have authority under MTCA and the Agreed Order to charge
PLP's for contract work). The idea of the Port paying for a consultant to critique its own
consultants may not be too palatable however.

If the Port agrees to cover SAIC's charges, then their work would just be charged to the

. established charge code for Sea-Tac Airport. Jan, in consultation with me, would write up
another Work Assignment Form describing the rest of SAIC's work to project's end. This Work
Assignment for the rest of the project would also be subject to your approval.

If the Port is not agreeable to cover SAIC’s charges, then I'll get back to you what the options are.
Let me know if you want a meeting to discuss this further. Thanks.

N



STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

In the Matter of:
SEA-TAC INTERNATIONAL AIRPORT AGREED ORDER

# 97TC-N122

N’ N N’ N’ N’

TO: Port of Seattle
Sea-Tac International Airport
P.O. Box 68727
Seattle, WA 98168-0727

L
Jurisdiction

This Agreed Order ("Order") is issued pursuant to the authority of RCW 70.105D.050(1).

0
= I

Findings of Fact

Ecology makes the following Findings of Fact, without admission of such facts by the Port

of Seattle.

1. Seattle-Tacoma International Airport (STIA) is a major commercial air facility serving
the Pacific Northwest. The Port of Seattle (Port) has owned and operated STIA since
it opened in 1944, Airport operations, including passenger terminal operations,
baggage and cargo handling, ground transportation, aircraft maintenance, and fueling
storage and delivery have been conducted at STIA since its opening within an area of
about 1/2 square mile in the southeast quadrant of the airport. This 1/2 square-mile
area will subsequently be referred to in this Agreed Order as the "Aircraft Operations

and Maintenance Area (AOMA)."

( : ’ Agreed Order -1- May 1999

Port of Seattle
Sea-Tac Intemational Airport




2. Hazardous substances have been released at times within the AOMA during som_e__of
these airport operations. By bulk volume the most abundant contammant 1s )et fuel.
Other known contaminants include, pnmanly, gasoline, but also some mdustnal
solvents, mineral spirits, lubricating oil, and aircraft deicing fluids. At this time,
thirteen separate areas (sites) within the AOMA are known to have contaminants
present in perched ground water and/or significant soil contamination (Appendix 1).
Ground water in the Qva aquifer (see Section I1.3 below) is also impacted at eight of
the thirteen sites. Eight sites are impacted with jet fuel, two sites with gasoline, and
three sites are impacted by more than one contaminant. There are also some small

areas within the AOMA where the contamination is apparently minor and limited to

near-surface soils.

Environmental investigations and/or cleanup actions have been or are currently being
conducted independently by STIA tenants and/or the Port in all known contaminated
areas. Cleanup actions have been completed a@ormcr sites within the AOMA,
and also at some of the areas with minor contamination. Unknown areas of
contamination associated with past operations could exist within the AOMA. It is not
practicable at this time to conduct a remedial investigation of the entire AOMA in
order to identify unknown contaminated areas because: (1) the extensive drilling
required would be very difficult given taxiing aircraft, thick concrete in most areas,
and the large number of underground utilities, (2) such extensive work over time
would represent a significant safety risk to aircraft operations and personnel, (3)
extensive dnllmg could potentially spread contarmnatlon and (4) costs of investigating

...._.u....—u—-«

the 1/2 sq mile area of the AOMA are not warranted.

3. Zones of perched ground water have been identified at some locations within the
AOMA. These zones are small and discontinuous laterally, occur at various depths,

and the perched ground water flows in various directions. STIA area perched
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groundwater is not a public or private drinking water resource based on current

information.

The uppermost aquifer of regional extent beneath the airport is an unconfined aquifer
known in the technical literature as the Qva aquifer. The Qva aquifer is not used as a
public drinking water supply resource in the general area of STIA. Available
information from wells located in the AOMA indicates the Qva aquifer surface is at
about 90 ft. below ground surface (bgs) at the north end of the AOMA and about 60
ft. bgs at the south end of the AOMA. Ovér the same areal extent, the ground surface
elevation changes by about 25 ft. At individual sites, the local flow directions of the
Qva aquifer are predominantly to the west, that is, from the AOMA towards the
interior of the airport (taxiway and runway areas), with northwestward and

southwestward flow components at some sites.

. A project to (1) evaluate ground water flow in the Qva aquifer throughout the

AOMA, (2) model contaminant fate and transport, and (3) confirm model results by

obtaining and analyzing ground water samples is appropriate because:

a) The project results would determine whether or not the Qva aquifer downgradient
of the AOMA has been significantly impacted by airport operations within the
AOMA during the last 50 years.

b) The project results would confirm the predominant flow direction of the Qva

aquifer relative to the AOMA and downgradient from the AOMA/If a westward

e Sy

flow direction is confirmed, this would demonstrate that contamination generated

within the AOMA would migrate to the interior of the airport property via ground

water flow in the Qva aquifer.

c) The project results would provide a more comprehensive understanding than is

now available of the fate and transport of contamination originating within the
o

AOMA. Project results would identify the potenti‘zﬂ' n'sl? posed by contamination

~—
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originating within the AOMA to public drinking water supply wells (specifically
the City of Seattle Highline well field north of STIA, the Highline Water District
Angle Lake and Des Moines production wells south of STIA, and King County
Water District 54 production wells south of STIA); any publicly recorded and
Creek; and Miller Creek. These surface water bodies and drinking water supply

wells will hereafter be collectively referred to as “potential local receptors” in this

Agreed Order.

d) The information generated by the project could provide a basis for a consistent

approach to cleanup actions within the AOMA.

. The primary cause of soil and ground water contamination at STIA has been leakage

from underground storage tanks (USTs) and associated underground piping. UST
systems exist at STIA that are critical to airport/aircraft operations. The various UST
systems have different regulatory requirements depending on the size and function of

the system. Most small UST systems at STIA are fully regulated under Washington
UST regulations (WAC 173-360). The airport hydrant fuel distribution systems
(hydrant systems) are speciﬁcally\dgferred from leak detection requirements [WAC

173-360-110(3d)] because of the inherent technical difficulties in accurately testing

- large, high-throughput systems. The UST systems at STIA that store heating fuel are

e L T -

‘exempt from all UST regulatory requirements except release reporting [WAC 173-

360-110 (2h)].

The UST regulations require that fully regulated UST systems must have been either
upgraded to meet specific standards or closed by the end of 1998. The fully regulated
UST systems at STIA are reported to be either upgraded to 1998 standards or closed.
In recent years, owners/operators of the deferred hydrant systems made cr/edip_l_e

voluntary efforts to address leak detection on those systems. As of autumn 1998,
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there is one operational hydrant system remaining at STIA. The four other hydrant
systems have now ceased operations and are, or will be, in the process of formal

closure as per the UST regulations.

As part of a project concerning ground water quality at STIA, it is appropriate to
evaluate the compliance and adequacy of in-place pollution prevention activities, and
also consider the feasibility of additional pollution prevention activities regarding all

UST systems at STIA.

III.

Ecology Determinations

The Port of Seattle is an "owner or operator” as defined at RCW 70.105D.020(12) of
a "facility" as defined in RCW 70.105D.020(4).

. The facility is known as Sea-Tac International Airport and is located within the city of
SeaTac, King County, Washington.
. The substances found at the facility as described above are "hazardous substances" as

defined at RCW 70.105D.020(7).

. Based on the presence of these hazardous substances at the facility and all factors

known to the Department, there is a release or threatened release of hazardous
substances from the facility, as defined at RCW 70.105D.020(20).

. By aletter of December 23, 1996, the Port of Seattle voluntarily waived its rights to
notice and comment and accepted Ecology's determination that the Port of Seattle is a

"potentially liable person" under RCW 70.105D.040.

——— e

. Pursuant to RCW 70.105D.030(1) and 70.105D.050, the Department may require
potentially liable persons to investigate or conduct other remedial actions with respect
to the release or threatened release of hazardous substances, whenever it believes such

action to be in the public interest.
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n 7. Based on the foregoing facts, Ecology believes the ground water evaluation required

by this Order is in the public interest.

IV.
Work to be Performed

Based on the foregoing Facts and Determinations, it is hereby ordered that the Port of
Seattle take the following actions and that these actions be conducted in accordance with
Chapter 173-340 WAC unless otherwise specifically provided for herein. Two distinct
types of action will be performed under this Agreed Order: STIA Groundwater Study
Tasks (Tasks IV.1 - IV.5) and STIA Fuel Systems Pollution Prevention Tasks (Tasks
IV.6 -1V.7).

1. The Port will research existing technical literature, environmental and geological
reports, land-use data, airport historical information, and other appropriate documents.
The purposes of the research are:

n a) To provide a background hydrogeological description of the aquifers at the airport
and surrounding area, and their relation to the AOMA and potential local
receptors.

b) To identify (1) known and potential (based on historical operations) areas of soil
and ground water contamination within the AOMA and its near-vicinity (defined,
for STIA groundwater study tasks, as within approximately 1/4 mile of the

AOMA), and (2) potential preferred pathways of contaminant transport.

c) To compile a database of wells screened across the surface of the Qva aquifer
throughout the AOMA and its near vicinity. The database will include, to the
extent information is available, well locations, construction details, ground water

elevation data, ground water quality data, and available hydrogeological data and
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existing calculations (flow rate and direction, gradient, slug and pump test results,

computed hydraulic conductivity, etc.).

d) To identify any publicly recorded, operational, private drinking water supply wells
within one mile of the AOMA that could potentially be impacted by contamination
within the AOMA.

2. Ground water elevation data for the Qva aquifer will be acquired from a set of wells

representative of the entire AOMA and its near vicinity. The representatlve set of
N — s~

wells wxll consist of approximately 10 - 15 wells selected from the well database

complled for Task IV.1(c). The selected wells will be located in the area of the
AOMA and its near vicinity. Wells outside the AOMA will be limited to existing wells
that are reasonably accessible and in useable condition. The final representative set of
wells wxll be agreed upon by Ecology and the Port. Four quarterly rounds of ground
w;ter elevation data will be collected from the set of representative wells. Ground
water elevation contours will be determined from each of the quarterly data sets. The
data will be reported to Ecology after each quarterly round. If Ecology and the Port
agree that additional hydrogeological data are necessary to complete the modeling

described in Task I'V.3, the Port will conduct the agreed hydrogeological testing on

wells selected by Ecology and the Port from the representative set.

3. A ground water ﬂow and contaminant fate and transport model will be developed

utilizing appropriate data obtained in Tasks IV.1 and IV.2. The modeling will evaluate
the possibility that known and potential (based on historical operations) contamination
within the AOMA could impact the potential local receptors. The modeling will utilize

standard software and methodology to be selected by agreement of Ecology and the
/__________,._-————-——~.

Port.

4. Following the completion of Tasks IV.1, IV.2 and IV.3, Ecology and the Port will
evaluate task-generated data and modeling results. Ecology and the Port will agree to
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a scope of work for additional investigation activities agreed necessary, based on the

. results of Tasks IV.1, IV.2, and IV.3. Additional work will be stipulated in an

Addendum to this Agreed Order (STIA Ground Water Study, Phase II). Additional
activities could include the installation of up to 10 - 15 new wells to be used to
confirm modeling results, to conduct additional characterization of ground water
and/or to perform long-term monitoring of ground water as appropriate. Model
results will be used by Ecology and the Port to jointly determine the need for, and the
location of, new ground water monitoring wells to be installed in the Qva aquifer, or
other locations, as agreed appropriate.

N ——\\

. The Port will prepare aﬂ'epox;t/ compiling and evaluating data generated from Tasks

IV.1,IV.2,IV.3, and IV 4 ‘(STIA Ground Water Study Phase I Report). An
approximate schedule of Tasks IV.1 through IV.5 activities (STIA Ground Water
Study Tasks) is provided as Appendix 2.

. Ecology and the Port will work together to assess the fuel storage and distribution

systems at STIA and to identify and address appropriate fuel systems pollution

prevention activities:

a) Ecology and the Port will consult with the owners/operators of the following fuel
facilities: pipelines, fuel racks, and UST systems at STIA that are either deferred or
exempt from certain provisions of the UST regulations (i.e., heating oil USTs and
hydrant systems). Ecology and the Port will develop an understanding of the
technical operations of each of these fuel facilities, review in-place leak detection
and prevention methods, and identify technically and economically reasonable leak
detection and prevention methods which could possibly be employed in addition

to, or in lieu of, the methods in place.

Leak detection and prevention methods to be considered for these facilities could

include, but would not be limited to: tank tightness testing, pipeline tightness
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n testing, internal tank inspection, corrosion protection, fuel inventory control
procedures, installation of automatic tank gauging equipment, continuous pressure
monitoring, best management practices, etc. Ecology and the Port will also work
with owners/operators to identify reasonable time periods in which the identified

leak detection and prevention methods could be accomplished.

For the purpose of determining that each deferred and exempt fuel facility is
operated to reasonably detect and prevent releases to the soil and ground water,
Ecology and the Port will request each owner/operator to implement the identified
leak detection and prevention methods. Ecology and the Port will maintain regular
contact with owners/operators toltrack progress and to determine whether the
requested leak detection and prevention methods are accomplished within the

identified time periods.

b) Ecology will conduct an inspection of UST systems at STIA that are subject to all
0 provisions of the Washington UST regulations (WAC 173-360). Ecology will
compile and/or update system information, provide technical assistance concerning
compliance with UST requirements, notify owners/operators of violations, and
conduct enforcement as appropriate. Ecology will report updated system

information and results of inspections to the Port.

c) The Port will create Efiglglzg;sg'for all UST systems at STIA. The purpose of the
database is to enable the Port to track the changes in operations and equipment of
the UST systems at STIA brought about by (1) the procedures requested in Task
IV.6(a), and/or (2) the procedures and upgrades of equipment required by the
UST regulations to meet the 1998 UST standards. The database will include
available UST system information such as tank size, age, construction, leak
detection methods, corrosion protection, associated piping, etc., for all Port owned

and tenant owned/operated UST systems.
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d) For the requirements of this Agreed Order, the Port will annually, for a period of
five years beginning no more than 45 days following the execution of this Agreed
Order, present to the owners/operators of UST systems at STIA a written request
to provide (1) information identifying changes and upgrades made to UST system
equipment and operations during the past year; and (2) specific descriptions of
methods and procedures used to perform leak detection/prevention during the past
year. The Port will update the UST database [Task I'V.6(c)] with information

provided in response to these requests.

7. The Port will prepare a report presenting the results of Tasks IV.6(a) and (c), (STIA
Fuel Systems Pollution Prevention Report), at the conclusion of subtasks (b) and (c).
The Port will include a report prepared by Ecology presenting the results of Task
IV.6(b) as an Appendix to this report. The Port will also provide annual reports
(STIA Fuel Systems Pollution Prevention Followup Reports) presenting the
information generated by completion of Task IV.6(d). In addition, the Port will notify
Ecology of apparent differences in UST system regulatory requirements and reported
system design and/or operation, as well as apparent deviation from the
accomplishment of owner/operator agreed leak detection and prevention measures,
whenever such apparent differences or deviations become known. An approximate
schedule of Tasks I'V.6 and IV.7 activities (STIA Fuel Systems Pollution Prevention

Tasks) 1s provided as Appendix 2.

V.

Terms and Conditions of Order

1. Definitions
Unless otherwise specified, the definitions set forth in ch. 70.105D RCW and ch.

173-340 WAC shall control the meanings of the terms used in this Order.
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2. Public Notices
RCW 70. IOSD 030_()_Q requires that, at a minimum, this Order be subject to
\vconcurrent oubhc notncex Ecology shall be responsible for providing such public notice
and reserves the nght to mey provisions of this Order should
public comment disclose facts or considerations which indicate to Ecology that the

Order is inadequate or improper in any respect.

3. Remedial Action Costs

The Port shall payto Ecology costs mcurred by Ecology begmmng July 1, 1996,

\ ursuant to this Order These costs shall include work performed by Ecology or
‘ _pursuant to th : P y gy orjts

contractors for mvestxga‘uons remedial actions, and Order preparatlon oversight and

admxmstrat]on Ecology costs shall include costs of direct activities and support costs

of direct activities as defined in WAC 173-340-550(2). Ecology and the Port may

i

enter into an agreement for the prepayment of recoverable MTCA costs related to the

Airport. In the event that costs are not covered by a prepayment agreement, the Port

shall pay the required amount within 90 days of receiving from Ecology an itemized
statement of costs that includes a summary of costs incurred, an identification of ,
involved staff, and the amount of time spent by involved staff members on the project. ,-
A general description of work performed will be provided upon request. Itemized

! statements shall be prepared quarterly. Failure to pay Ecology's costs within 90 days

of receipt of the itemized statement of costs will result in interest charges.

4. Designated Project Coordinators

The project coordinator for Ecology is:
Roger Nye
Department of Ecology
Northwest Regional Office
3190 160th Ave. SE
Bellevue, WA 98008-5452
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0 The project coordinator for the Port is:
et Paul Agid
Port of Seattle
P.O. Box 68727
Seattle, WA 98168

The project coordinator(s) shall be responsible for overseeing the implementation of
this Order. To the maximum extent possible, communications between Ecology and
the Port concerning implementation of this Order, and all documents, including
reports, approvals, and other correspondence concerning the activities performed
pursuant to the terms and conditions of this Order, shall be directed through the
project coordinator(s). Should Ecology or the Port change project coordinator(s),
written notification shall be provided to Ecology or the Port at least ten (10) calendar

days prior to the change.

5. Performance
n All work performed pursuant to this Order shall be under the direction and
‘ supervision, as necessary, of a professional engineer or hydrogeologist, or similar
expert, with appropriate training, experience and expertise in hazardous waste site
investigation and cleanup. The Port shall notify Ecology as to the identity of such
engineer(s) or hydrogeologist(s), and of any contractors and subcontractors to be used
in carrying out the terms of this Order, in advance of their involvement in the project.
The Port shall provide a copy of this Order to all agents, contractors and
subcontractors retained to perform work required by this Order and shall ensure that
all work undertaken by such agents, contractors and subcontractors will be in

compliance with this Order.

Except where necessary to abate an emergency situation, the Port shall not perform

any remedial actions at STIA, outside that required by this Order, that would foreclose

(‘ , Agreed Order <12~ May 1999

Port of Seattle
Sea-Tac International Airport




or preempt remedial actions under discussion or negotiation with Ecology unless

Ecology concurs, in writing, with such additional remedial actions.

6. Access
Consistent with applicable safety and security requirements at STIA, Ecology or any
Ecology authorized representative shall have the authority to enter and freely move
about the project area at all reasonable times for the purposes of, inter alia: inspecting
records, operation logs, and contracts related to the work being performed pursuant to
this Order; reviewing the progress in carrying out the terms of this Order; conducting
such tests or collecting samples as Ecology or the project coordinator may deem
necessary; using a camera, sound recording, or other documentary type equipment to
record work done pursuant to this Order; and verifying the data submitted to Ecology
by the Port. By signing this Agreed Order, the Port agrees that this Order constitutes
reasonable notice of access, and agrees to allow access to the project area at all
reasonable times, consistent with applicable safety and security requirements at STIA,
for purposes of overseeing work performed under this Order. Ecology shall allow
split or replicate samples to be taken by the Port during an inspection unless doing so
interferes with Ecology's sampling. The Port shall allow split or replicate samples to
be taken by Ecology and shall provide seven (7) days notice before any sampling

activity.

RN e

7. Public Participation

The Port and Ecology shall prepare a public participation plan for implementation of

this Agreed Order. Ecology shall maintain the responsibility for public participation in

the project with respect to this Agreed Order. The Port shall help coordinate and
TR e

————— ————

implement public participation in the project.
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n 8. Retention of Records

The Port shall preserve in a readily retrievable fashion, during the pendency of this
Order and for ten (10) years from the date of completion of the work performed
pursuant to this Order, all records, reports, documents, and underlying data in its
possession relevant to this Order. Should any portion of the work performed
hereunder be undertaken through contractors or agents of the Port, then the Port
agrees to include in their contract with such contractors or agents a record retention

requirement meeting the terms of this paragraph.

9. Dispute Resolution

The Port may request Ecology to resolve disputes, which may arise during the
implementation of this Order. Such request shall be in writing and directed to the
signatory, or his/her successor(s), to this Order. Ecology resolution of the dispute
shall be binding and final. The Port is not relieved of any requirement of this Order
during the pendency of the dispute and remains responsible for timely compliance with

E‘, ) the terms of the Order unless otherwise provided by Ecology in writing.

10. Reservation of Rights/No Settlement

This Agreed Order is not a settlement under ch. 70.105D RCW. Ecology's signature
on this Order in no way constitutes a covenant not to sue or a compromise of any
Ecology rights or authority. Ecology will not, however, bring an action against the //
Port to recover remedial action costs paid to and received by Ecology under this l
Agreed Order. In addition, Ecology will not take additional enforcement actions /

against the Port to require those remedial actions required by this Agreed Order,

i

provided the Port complies with this Agreed Order.

Ecology reserves the right, however, to require additional remedial actions during the

project should it deem such actions necessary.
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12.

Ecology also reserves all rights regarding the injury to, destruction of, or loss of
natural resources resulting from the releases or threatened releases of hazardous

substances from STIA.

In the event Ecology determines that conditions in the project area are creating or
have the potential to create a danger to the health or welfare of the people in the
project area or in the surrounding area or to the environment, Ecology may order the
Port to stop further implementation of this Order for such period of time as needed to

abate the danger.

Transference of Property

No voluntary or involuntary conveyance or relinquishment of title, easement,
leasehold, or other interest in any portion of STIA shall be consummated by the Port
without provision for continued implementation of all requirements of this Order and
implementation of any remedial actions found to be necessary as a result of this Order.
Prior to transfer of any legal or equitable interest the Port may have in the project area
or any portions thereof, the Port shall ensure that any prospective purchaser, lessee,
transferee, assignee, or other successor in such interest shall provide access to
Ecology, consistent with applicable health and safety requirements at STIA, to carry
out the terms of this Agreed Order. In the event the project area or any portions of
the project area are sold to an entity not a party to this order, the Port shall notify
Ecology of the contemplated sale at least thirty (30) days prior to finalization of any

transfer.

Compliance with Other Applicable Laws

a) All actions carried out by the Port pursuant to this Order shall be done in
accordance with all applicable federal, state, and local requirements, including
requirements to obtain necessary permits, except as provided in paragraph B of

this section.
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n b) Pursuant to RCW 70.105D.090(1), no substantive requirements of chapters 70.94,
70.95, 70.105, 75.20, 90.48, and 90.58 RCW and of any laws requiring or
authorizing local government permits or approvals for the remedial action under

this Order are known to be applicable at the time of issuance of the Order.

The Port has a continuing obligation to determine whether additional permits or
approvals addressed in RCW 70.105D.090(1) would otherwise be required f<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>