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I
I I. WIRODUCIION

This report has been prepared for the Airport Communities Coalition and its member

cities ("ACC Cities") as an overview of the legal issues that may arise in connection with

the proposed construction of a third runway at Seattle-Tacoma International Airport. The

report addresses, too, the planning process under which runway construction at the airport

is being evaluated as a potential means to provide additional air transportation capacity

for the central Puget Sound region.

The factual information contained in the report is drawn from a variety of sources,

and may not reflect fully the plans which are being developed by the Port of Seattle or the

Federal Aviation Administration that have not yet been made available to the public.

Nevertheless, the report reviews known factual conditions concerning the Port of Seattle’s

plans for a third runway, and discusses the potential applicability of numerous state and

federal environmental protection and planning statutes to the airport’s proposed expansion.

This report thus should serve as a resource document for the ACC Cities as they consider

alternative legal strategies that address their collective and individual concerns about the

possible expansion of Seattle-Tacoma International Airport.1/

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Y The report has not considered, however, the extent to which powers possessed by entities that have
not joined the ACC, such as the Highline School District, could affect the proposed expansion of the airport.
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I
I
I

H. BACKGROUND

A Owrnrship arId Conaol of Seattle-Tacoma IntanationaIAirwlt
Seattle-Tacoma International Airport ("SEA") is owned and operated by the Port of

Seattle (the "Port"). The Port is a municipal corporation under state law, Y and is

governed by a 6ve-person Commission. Gary Grant, one of the five Port Commissioners

and a former King County Council chairman, recently was elected president of the

Commission.Y

Port Commissioners are elected by the citizens of King County as at-large

representatives of all of King County. Recently, however, legislation has been introduced

in the Washington State Legislature to divide King County into five election districts with

one Port Commissioner to be elected from each district.i/ Proponents of the legislation

argue that as at-large representatives, the current commissioners fail to represent

adequately the interests of particular regions of King County.g'

The Port’s Aviation Division has principal responsibility for SEA operations. The

Aviation Division’s Managing Director -- Gary LeTellier -- recently left his position and has

been replaced on an interim basis by William Brougher,

B. Airport Fadlitia and Setting

1. Existing Fadlitiu

The Port commenced operations at SEA in the early 1940’s, p intending that the

airport would supplement air transportation services already being provided by the Seattle

I
I
I
I
I
I
I
I
I
I
I

Id.

y RCW 53.04.060.

I
I
I
I
I

Y Grant Selected Year’s Port President, Highline Times, Jan. 23, 1993. The other Port Commissioners
are Paige Miller (immediate past president of the Commission), Pat Davis, Jack Block and Paul Schell.

Y Gorlick, Bills By Foes of 3rd Runway Target Port, Seattle Post-Intelligencer, Feb. 12, 1993.

g/ Coffman Associates, Noise Exposure Map Update for Sea.Tac International Airport (1989) at 1-2 (the
”1989 NEM Update”) .

REPORT ON LEGAL ISSUES - Page 2



area’s prhnary airport at the time -- Boeing Field/King County International Airport.#

Over the cowse of the next several decades, however, operations at SEA grew until the

ailpon supplanted Boeing Field as the region’s principal airport.g' in 1989, SEA served

approHmately 15.2 million passengers.2/ Nearly 339,000 aircraft operations took place

in 1991 at SEA including both arrivals and departures.IY

The current boundaries of SEA lie almost entirely within the corporate boundaries

of the City of SeaTac; a portion of airport property is located in the City of Des Moines.n/

The property within Des Moines was acquired as part of SEA’s noise abatement and

acquisition program, and is not used for airport operations.B/ SEA is bounded generally

by two limited access highways and two surface roads: State Route 509 to the west and

State Route 518 to the north, State Route 99 to the east and South 192nd Street to the

south.B/

SEA property comprises approximately 2,500 acres of land,u/ about 1,900 acres

of which are used for airport operations and the remainder for airport-related activities.=/

Z/ Washington State Air Transp. Comm’n, Governance Authority and Key Policy Issues, Discussion Draft
Working Paper (June 17, 1992) at 9.

Y 1989 NEM Update at 1.2.

2/ U.S. Dep’t of Transp., Fed. Aviation Admin., Port of Seattle, and Airlines Serving Seattle-Tacoma,
Seattle.Tacoma International Airport, Airport Capacity Enhancement Plan (June 1991) at 1 (the ”1991 SEA
Capacity Enhancement Plan-).

B/ Peter D. Beaulieu, Manager, Flight Plan Project, Flight Plan Briefing Paper No. 3: Demand and
Capacity (Apr. 30, 1992) at 1.

B/ @ Sea.Tac International Airport, Existing Noise Exposure Map (’Draft) (1991) (the "1991 NEM
Map”). See also Appendix B hereto.

B/ Sea.Tac International Airport, Noise Exposure Map Update (Draft) (1991) at 2 (”1991 NEM Update”).

B/ Id. at 1. 2all==un

U/ Puget Sound Regional Council and Port of Seattle, The Flight Plan Project, Final Environmental
Impact Statement (1992) at 4-60 (the ”Flight Plan EIS”).

LV Susan Evans, Mh Without Tacoma Highline Times, July 15, 1992 at
Al-A2. The Port has acquired about SOO acres of noise-affected property in the vicinity of the airport. Id.
This additional acreage generally lies at the northern and southern extremes of airport property (i.e., north

of State Route 518 and south of S. 192nd Street). See 1991 NEM Map.
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I
I
I

The airport itself consists of two parallel runways, designated 16R/34L and 161/34R, with

associated taxiways.n'’ Runway 16R/34L, the west runway, is 9,425 feet long and 150

feet wide, while Runway 161/34R, the east runway, is 11,900 feet long and 150 feet

wide.2/ The two runways are separated by 800 feet, which means that in instrument

flight rule ("IFR") weather conditions, they cannot be operated independently.a/

Consequently, aircraft at SEA are limited in poor weather conditions to the use of a single

Iunway.

The airport’s commercial passenger facilities include a main terminal, four

concowses (A B, C and D) and two satellite terminals (north and south). Also located on

airport property are a large fuel tank farm, several commercial airline hargus, general

aviation facilities, a Weyerhauser corporate hangar, and cargo facilities for Airborne

Freight, Federal Express, United Airlines, Alaska Airlines, Delta Airlines and a few other

cargo carriers.2/ Additionally, an industrial wastewater treatment plant (designed to treat

wastewater from aircraft maintenance and other industrial activities at SEA)a' is located

in the southwest portion of airport property along South 188th Street.z/

The main passenger terminal is sited along the eastern portion of SEA property, with

cargo facilities generally located north of the terminal.a' Access to the passenger

La/ Id

I
I
I
I
I
I
I
I
I
I
I
I
I

H/ Sea-Tac International Airport, Arport Layout Plur (rev. Feb. 1992).

It/ 1989 NEM Update at 1-4.

B/ Current FAA IUles authorize simultaneous ”independent” operations to occur on parallel runways
in IFR weather conditions only if the centerlhes of such runways are separated by at least 4J300 feet. See,
e.g.9 U.S. Dep’t of Transp., Fed. Aviation Admin., DOT/FAA/ASC-91.1, 1991.92 Aviation System Capacity Plan
at 3-3 (the -1991-92 FAA Aviation System Capacity Plan”). By ”independent” operations, the FAA meuls dlat
two aircraft may arrive on, or two aircraft may depart from, parallel rurways at Me same instant.

2/ See 1989 NEM Update at 1.4, Exhibit IB.

l&' Flight Plan EIS at 4-106

I
I
I

a/ 1989 NEM Update at 1-4, EHlibit IB.
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I
I

terminal is available via either a north access road connected to State Route 518 or a

surface connection to State Route 99.a'

2. Planned hnprovmmts to land-Side Facilida

The Port has prepared plans for several improvements to land-side facilities at SEA,

including airport terminal improvements, construction of a south access road, and

development of a large new aircraft maintenance facility in the southeastern portion of the

airport property.a/ Airport terminal improvements identified in the proposed terminal

development program include the following projects slated to be completed before the year

2000:

b Expansion of the main terminal for ticketing and baggage claim;

I
I
I
I
I
I
I

>

>

Expansion and refurbishment of Concourse A for additional aircraft parking;

Construction of a Concourse D office building and possible hotel;

Expansion of the south satellite terminal for additional holdroom, in-transit
facilities and public circulation;

Preparation for the relocation of international arrival facilities on Concourse
A; and

> Related utilities, site preparation and facility relocations.w

Ix)ng-term improvements under consideration by the Port for SEA include a range

of terminal and other facility expansions, the scope of which would depend on whether

SEA is allowed to expand beyond its current aviation capacity. Facility developments are

identified for three different annual operation figures -- 380,000, 410,000 ald 480,000.z/

>

>

I
I
I
I
I
I
I

a/ See Port of Seattle, South Aviation Support Area . Draft Environmental Impact Statement (Mar.
1992) (”SASA draft EIS”); Port of Seattle, Terminal Development Program - Seattle-Tacoma Internationd
Airport CDraft) (Apr. 1, 1992) (Terminal Development Program”); Port Commission of the Port of Seatde,
Proposed Minutes of the Special Meeting (Feb. 20, 1993) at 4-5; Port Conunission of ale Port of Seattlel
Proposed Minutes of the Regular Meeting (Feb. 23, 1993) at 8-9. Neither the Terminal Development
Program nor the SASA draft EIS have been prepared as final documents. Telephone communication between
J. Barton Seitz, Cutler & Stanfield and Betsy lloyd, Office of J. Richard Aramburu (Apr. 1, 1993).

a/ Tetminal Development Program at ES-8.

a/ Id. at ES.8. .9R-

I
I
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At 480,000 annual operations, the Port has proposed the following land-side

unprovernents:

MaHmum expansion of ticketing and baggage claim facilities;

Improvement of interline and outbound baggage system, including
implementation of a unified automated system;

MaHmum expansion and refurbishment of Concourse A;

Development of oflice building and/or hotel at Concourse D;

Maximum expansion of both satellite terminals;

Expansion of parking;

Relocation of international arrival facilities to Concourse A; and

> Related utilities, site preparation and facility relocation.z/

Port action on another land-side development -- proposed aircraft maintenance

facilitiesz' -- reportedly has been suspended because Alaska Airlines, which was to be one

of the principal beneficiaries of the facilities, decided to locate its maintenance base in

Arizona.2/ The Port is likely to proceed, nevertheless, with construction of new

maintenance facilities before the year 2000, because the Port’s proposed expansion of

Concourse A under the terminal development program would require the demolition and

relocation of eHsting aircraft maintenance facilities used by several air carriers. a'

The Port has considered three alternative designs for these maintenance facilities,

two of which would provide a large maintenance base for a single air carrier as well as line

maintenance facilities, and one design that would provide line maintenance for daily air

b

I
I
I

b

>

>

>

b

I
I
I
I

b

I
I
I
I

Z/ & at ES.IO. It has been reported that SEA’s land-side acreage is extremely limited, particularly
when compared with airports handling comparable numbers of aircraft operations. @ RC AA Report, Gerald
Dallas, landside Capacity Issues (Jan. 21, 1993) at 2-5. Consequently, there is some question whether SEA
is capable of handling the passenger traffic anticipated for 480,000 annual operations. Id. at 5-8.

LU See SASA draft EIS•Hl•

2/ Telephone communication between J. Barton Seitz, Cutler & Stanfield and Betsy Hoyd, Once of J.

Richard Aramburu (Apr. 1, 1993).

a/ See SASA draft EIS at 2-3•
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carrier operations.B/ The property to be used for these facilities lies roughly between

Runway 161/34R (including its clear zone) and 28th Avenue South, and between South

188th Street and South 200th Street,8/ and would require the development of up to 116

acres of laId.s' All t}uee ahenratives would require the partial relocation of Des Moines

Creek and the construction of a large new industrial wastewater treatment facility td
control and treat stormwater runoff.w

A third major land-side development action being considered by the Port is the

construction of a four-lane south access road, to connect the passenger terminal with either

Interstate 5 or a southern extension of State Route 509. No precise route has been

selected for this access road, although the draft environmental impact statement examining

the south airport maintenance facilities suggested locating the road along the western

perimeter of the maintenance facilities, then along 22nd Avenue South until it turned east

and converged with State Route 99 at approximately South 208th Street.&' A resolution

recently adopted by the Port Commission authorized the preparation of an environmental

impact statement examining the effects of constructing a South Access Road (as well as an

extension southward of State Route 509), which would be coordinated and funded jointly

with the Washington Department of Transportation, the City of SeaTac, the City of Des

Moines, and King County.a' it appears, therefore, that construction of a South Access

Road may be initiated within the next few years.

I
I
I
I
I
I
I
I
I
I a/ A at 3.6, 3-11 to 3.13, 3-15 to 3.16. Both maintenance base options include consaruction ofa hush

house facility.

BJ K at 3.5, Figure 3.2.1.

tv Id. at 3.16
a•HH•lll=•=

LV Id. at 3-8 to 3.9

tv & at 4-167, Figure 4.12-4.

b1 Port Commission of the Port of Seattle, Proposed Minutes of the Regular Meeting CFeb. 23, 1993)
at 8.9.

I
I
I
I
I
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C. OlnradoMl(lwactedaio of SEA

Coruultarts to are Port ard ale Puget Sound Regional Council ("PSRC") have

esthnated that SEA’s maHmum efficient operational capacity equals 380,000 annual

operations.z/ THs capacity figure purportedly is based upon the number of aircraftI
I
1

operations SEA’s layout and runway use patterns could handle with a limit on average

aircraft delays of four to five minutes. w

Operational patterns and capacity limits at SEA are the result of a number of factors,

including the types of aircraft using the airport, the airport layout, weather, airspace

considerations, and use restrictions adopted for noise abatement purposes. These factors

I
I
I
I

are discussed below.

1. AiRTaft Olnrations

SEA currently handles a mix of commercial air carrier, commuter and general

aviation operations. Historical figures for these categories of aircraft operations are shown

in Table A while past and forecast numbers of annual operations are illustrated in Graph

N, each of which follow.

I
I
I
I
I
I

Z/ Flight Plan EIS at 2-12.

l& & The main quantitative decision tool used for airport planning is the airport? s target level of
service measured in average minutes of delay per aircraft. Neither the methodology for measuring delay nor
the threshold for acceptable delays, however, is standard in the industry. Consequently, it is difficult, and
generally unhelpful, to compare delay figures calculated by one airport proprietor or operator with those
calculated by another. Compare Puget Sound Air Transportation Committee, Phase II: Development of
Alternatives (1991) App. I (hereinafter referred to as ”Phase II Report”) with RCAA Report, J. Richard
Aramburu, Review of Flight Delay Information (Jan. 21, 1993). Were the same methodology used to
calculate average aircraft delay, there would be considerable variation among airports and air carriers as to
what constitutes an unacceptable level of delay. Definition of acceptable delay is important because even
small differences in the threshold (e.g., from four to five minutes average delay per aircraft) could
fundamentally change the planning constraints for airport capacity.

I
I
I

REPORT ON LEGAL ISSUES - Page 8



suopeiado wi3rle o8re3 pIle ia8uassed qlog aprljau! ,sla}uea IIe, Kg suopuado /I

' St'Z ' t-Z Ie SIX mId lqB ITd SDI alqel '91 IB Hepdn waN
!661 19 'tqel '(„gl'''9Jai I 'g'qd„) ZI I. (066t) '=.!£3U ptrrtog 1;Snd 'IpruS U,Id itiB ltd . SI$Z1310g

I aset{d 'NO(IaU Fula ''o') q trleW Xa}Mle IN lead @ 'uo(LITe atp JO saTplus TeiaAas UI paz}nununs uaaq
aAet{ qalqM 'SHO(iaU suopeiad(.„) pIle 3WeiJ. VaS uro4 paApap ST V alqeJ,. u! paIrle3u03 eIep aq.L J

O09'8€€

ZOO'SSC

tz6'tec

FF6'SIC

S}O'Z6Z

6€6'6SZ

ZZZ' tCZ

8Z8'£ZZ

€SZ'60Z

t6£'IIZ

S}6'ZOZ

tbZ'ZI Z

e/u

6+1'11

6+Z'EI

296' tt

9ZO'81

260'It

t98'81

28Z'i Z

9ZS'ZZ

6£6'£Z

Z

lzHIgilgIg

B/U

9Z£'OSt

StZ'6€t

StZ' tZI

ZEE'96

ZZ6'tS

tS6'99

tZ8'69

ZSZ'8t

O}O'6t

OOt'6£

189'Of

e/U

28t'£6t

09}'Z81

Z£Z'921

289'821

028'281

+06'891

ZtZ'Zt t

OZ6'ICt

B181811@la
StO'It !

9t9'CtI

1661

0661

6861

8861

2861

9861

5861

t86t

€86t

286t

1861

0861

KIn ITIW B
uope FAV leJauar) Telo1

•

JaTturuio'.')/eIa}HeD JNXBOX

/EVas le
suoperadO yenrTV TenuW

V 319VI



Graph A

Number of Operations

a
Total
General AviatiorVMiliUry
Commuter
Air Carrier

:#:::::a

'bOo'bO/'%)'b6'b+'b%'bgsI'boJbqII)'bqp'kO'%/Abe%O

0

Year

Operations at



I
I
I

Table A and Graph A illustrate that in recent years, SEA commuter operations have

increased fairly rapidly, while general aviation and military aircraft operations have been

declining. Air carrier operations at SEA show only a slight increase over the period 1986

to 1990. It is apparent, moreover, that the increase in commuter operations at SEA is the

principal factor conaibuting to the growth in operations at SEA in 1991, however, the

total number of operations at SEA dropped by nearly 5 percent, reflecting sluggish demand

for air transportation in the Pacific Northwest and the nation generally.

2. Weather and Airport layout

There are two fundamental constraints which affect the capacity of an airport. The

fiat is the layout of the airport. The location, orientation and length of runways are

critical determinants. Second is weather. As a general principle, airport planning decisions

are based upon an airport’s airfield capacity during times of poor weather. Weather

determines such important capacity-affecting factors as the in-trail separation of aircraft,

the lateral separation of aircraft, and the permissible frequency of arrivals and departures.

The capacity of SEA is determined largely by two factors: 1) the lateral separation

of the existing runways; and 2) the frequency with which poor weather conditions occur.

Both of these factors are considerably constrained: the existing runways are too close

together for mahmum operational efficiency; and, poor weather is a relatively common

phenomenon at SEA.

Weather conditions which allow for two arrival paths (5,000-foot minimum cloud

ceiling and five miles or greater visibility) occur approximately 56 percent of the year.2/

Under all other weather conditions, because of the proximity of the two runways, only a

single aircraft arrival path is permitted at SEA.e/ As a result, 44 percent of the year

airport capacity is restricted to that provided by a single runway.

I
I
I
I
I
I
I
I
I
I
I
1
I
I
I
I

2/ Flight Plan EIS at 2-17. These weather conditions are characterized as visual flight rule (’VFR”)
conditions. Id.

aHl•ln=•lila

e/ See n.17, suPra. FAA rules permit simultaneous IFR operations on parallel runways separated by
between 2,5CX) and 4,300, if the landings or takeoffs are staggered. See 1991-92 Aviation System Capacity
Plan at 3.5.
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Aircraft at SEA generally operate in a south flow configuration -- in 1990, 69

percent of all aircraft arrivals and departures were to the south.=/ Table B and Graph B

show the monthly breakdown for south and north flow configurations at SEA. Under

instrument flight rule ("IFR") weather conditions, Runways 16R and 34R are the preferred

arrival runways; Runways 16L and 34L are the preferred departure runways under all

weather conditions.a/ Runway use percentages for 1990 are provided in Table C.

a/ 1991 NEM Update at 22.

BJ & Nevertheless, because of its greater length, Runway 34R often is used for departures by large,
wide.body aircraft on long.haul routes.
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TABLE B

SEA Flow Statistics (Arrivals and Departures)
(1990)&

I
I
I
I

Month Percent North Flow Percent South Flow

January

February

March

Apr!
May

June

July

August

September

October

November

December

21cyo

31cYo

4896

389/o

22c70

2596

609/o

7996

69(Yo

5296

62(Yo

78cYo

759/o

40(Yo

60cyoI 40CYo

58(yo

80/6

7cYo

18(Yo

1
I
I

42(Yo

929/o

93(Yo

829/o

YEARLY AVERAGE 31(Yo 69(Yo

I
I
I
I
I

Y 1991 NEM Update at 24.
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The data contained in Table B shows a relatively high variability in the month-to-

month percentage of operations that occur in a south flow, ranging from 40 percent in July

to 93 percent in November. This variability appears to reflect the fact that in poor weather

(or IFR) conditions, the Federal Aviation Administration ("FAA") Air Traffic Control Tower

at SEA prefers to route aircraft in a south flow.B/ Consequently, in months characterized

by overcast weather conditions or poor visibility, the percentage of south flow operations

generally are higher.

3. Use Restlictions and Noise Abatement PrIx:eduru

SEA operates under a set of use restrictions and noise abatement procedures that

were developed over the past twenty years in an effort to moderate the effect of aircraft

and airport noise on surrounding communities.

Many of the measures that have been implemented at SEA to control airport noise

are the result of an agreement among the Port, airport users, the FAA local governments

and community groups.B/ The 1990 Mediation Agreement has several components,

which collectively are designed to result, by the year 2001, in an overall noise reduction

of approximately 50 percent to communities near SEA.s/

The process that led to development of the Mediation Agreement was initiated in

the fall of 1987 when the Port acceded to neighboring communities’ and citizens’ demands

that a formal noise abatement program be adopted at SEA. After nearly two and a half

years of technical reviews, consensus-building meetings and public hearings, the

participants finally agreed upon the terms of the Mediation Agreement.

by See Flight Plan EIS at 2-17, Table 2.5.

B/ @ Mediation Committee, Final Package of Mediated Noise Abatement Actions for Seattle.Tacoma
International Airport (1990) (the ”Mediation Agreement”); 1991 NEM Update App. B.

H/ Mediation Agreement at 2.
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Included mlong the components of the Mediation Agreement are:

a. A noise budget for all commercial aircraft operations, measured
using average noise energy levels;w

I
I
I

b.

C.

A righttime phaseout of stage 2 aircraft operations;z/

An enhanced noise insulation program;a'’

d. Preferential flight tracks, supported by improved technology
and FAA procedures;e/

I
I
I
I

La See Mediation Agreement App. A The noise budget, which became effective January 1, 1991,
requires a reduction in SEA’s maximum airport noise exposure level from 74.53 dBA in the 1989 base period
to 71.24 dBA in 2(X)1. This reduction is to be achieved through a progressive reduction in the permissible
noise each of the commercial carriers serving SEA may generate. Any airline that exceeds its annual noise
allocation is subject to a fine not to exceed $ 1 million. The noise budget also contains an incentive for air
carriers to use increasing percentages of stage 3 aircraft at SEA if a carrier’s operations at SEA exceed the
stage 3 targets identified in the noise budget, then that carrier is allowed to exceed its noise allocation under
the budget. The stage 3 targets range from /O percent stage 3 operations at SEA in 1991 to 95 percent stage
3 in 1997. a; see also 1991 NEM Update App. A

I 51/ The nighttime phaseout, which became eaective October 1, 1990 is designed to occur over the
course of several years:

I
I
I
I

effective October 1, 1992, stage 2 operations are prohibited between midnight and 6am;
effective October 1, 1993, stage 2 operations will be prohibited between llpm and 6:3C)am;
eKective October 1, 1994, stage 2 operations will be prohibited between 10:3C)pm and
6:45am; and
effective October 1, 1995 (and thereafter), stage 2 operations will be prohibited between
10:CX>pm and /:(X)am.

•

+

Mediation Agreement App. B at 3.

B/ The noise insulation program called for in the Mediation Agreement includes doubling the rate at
which the Port will insulate residences. K at 5. The Port also has committed to pursuing, with the FAA
the possibility of receiving federal funds for soundproofing public buildings other than public schools and
hospitals (e.g., libraries, private schools, churches, auditodums, etc.). U(

I
I
I
I

a/ The night tracks preferred under the Mediation Agreement are designed to moderate noise impacts
of aircraft overflights on residential communities. K at 7, 9. These flight tracks call for the FAA to route
aircraft over Elliott Bay and Puget Sound to the extent feasible. a To facilitate improved use of noise
abatement night tracks, the Port also committed to seeking FAA support for the installation of a microwave
landing system (”MIS”) at the airport. a at 8.
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e.

f.

Ground noise controls, including penalties for violations of
grourd rmup restrictions and a prohibition on the use of
powerback procedures for gate departures;w

I
I
I

A ’state-of-the-art flight track and noise monitoring system; a/
and

g. Creation of a Noise Abatement Committee.s'

Severd noise mitigation measures specified in the Mediation Agreement are to be

phased-in after the date on which Congress enacted the Airport Noise and Capacity Act of

1990 (the "Noise Act"),s'' and therefore, technically might be viewed as being subject to

the Noise Act’s detailed analysis and FAA review and approval requirements.z“ in

adopting the Noise Act, however, Congress exempted certain airports from the limitations

on airport noise and access restrictions imposed by the Act.a' While the statute does not

name the airports that qualify for particular exemptions, it nevertheless is understood that

each exemption was designed to be applicable to certain airports, including SEA.

SEA’s exemption applies to "a local action to enforce a negotiated or executed

airport aircraft noise or access restriction the airport operator and the aircraft operators

agreed to before November 5, 1990."£& Pursuant to this exemption, noise and access

resaicdons on stage 2 and stage 3 aircraft that "enforce" one of the restrictions contained

I
I
I
I
I
I
I

XY The Mediation Agreement also requires that a hush house or similar facility be constructed at SEA
if a new aircraft maintenance facility is built at the airport. a at 10.

a/ See id. at 11.13
l•ll•l••H•HI

B/ a at 15. The members of the Noise Abatement Committee initially were drawn from the
membership of the Options Subcommittee of the mediation process. Bc at 17. Subsequently, members of
the Noise Abatement Committee have been appointed by the Port Commission to two-year terms and must
constitute a ”balanced representation of the Mediation Committee interests.” Uc

£v Pub. L. No. 101.508, 104 Stat. 1388 (1990) (codified in pertinent part at 49 U.S.C. app. gg 2150-58).

B/ See 49 U.S.C. app. § 2153(a)(2)(A), (B). See also Uc 62153(c), (d); 14 C.F.R. Part 161.

tV See 49 U.S.C. app. g 2153(a)(2)(C), (a)(2)(D), (h)(2).

S' See id. § 2153(a)(2)(C)(ii).
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I
I in the Mediation Agreement (e.g., the noise budget or the nighttime phaseout of stage 2

aircraft operations) are exempt from compliance with Noise Act-specified procedures.

The exemption is not so broad, however, as to provide SEA with a blanket

exemption from compliance with the Noise Act with respect to all future noise or access

restrictions. Neither does SEA’s exemption protect new noise abatement measwes that

were not included in the Mediation Agreement or do not "erdorce" Mediation Agreement

resaictions. Consequently, a determination of whether a proposed noise or access

restriction’s adoption will require compliance with the Noise Act will depend on that

restriction’s connection to the Mediation Agreement: noise abatement meastues that

enforce restrictions in the Agreement are exempt, regardless of the date on which they are

adopted, but all other measures are not exempt.

Anticipating that future disagreements might arise regardblg hnplementation of the

foregoing measures and actions, the Mediation Agreement gives the Noise Abatement

Committee authority to hear and address disputes. The Mediation AgTeement provides in

pertinent part that:

For most parties to this mediation agreement there are one or more issues
of fundamental importance which constitute the basis for moving ahead with
this overall package. Any significant change in such an issue of fundamental
importance to any party to this agreement from the manner in which this
issue is treated in these recommendations or h the envholunent witlin
which these agreements were reached would permit the affected party to
reconsider itS support for the package and relieve itself from the
commitments undertaken in this agreement.
Should a party affected by this agreement believe that such a signiflcant
change has occured [sic], they shall so inform the Noise Abatement
Committee. The Committee shall have 30 days in which to address and seek
to resolve this issue.z/

Pursuant to the foregoing passage, therefore, any party to the Mediation AgTeement

maY seek to enforce the Agreement’s terms by taking itS complaint to the Noise Abatement

Committee. It is uncertain whether this Committee has yet been asked to resolve disputes

over implementation of the Mediation Agreement.

I
I
I
I
I
I
1
I
I
I
I
I
I
I
I
I
I

Z/ Mediation Agreement at 16.
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4 The Four-Post Plan

Anodrer sigrHrcart factor in determining SEA’s total operational capacity is the so-

called "Four-Post Plan." The Four-Post Plan, which first was proposed by the FAA during

the fall of 1989, revised air traffic control procedures for SEA and high altitude aircraft
routes used in the Pacific Northwest.s'

The FAA stated that airspace revisions like those incorporated in the Four-Post Plan

were needed "to reduce congestion, implement static high altitude routes which merge with

the national Preferred Route System, and improve efficiency of air traffic operations.’w

In truth, the FAA’s primary rationale for adopting the Four-Post Plan appears to have been

simply to increase airport capacity at SEA and to provide its air traffic controllers with two

separate arrival corridors northwest and northeast of the airport. The FAA asserted that

then-eHsting air traflic control procedures for SEAW limited airport capacity when the

airport was in a south flow configuration; operations were limited to 42 aircraft arrivals

per hour in favorable weather conditions, versus a theoretical maximum of 56 arrivals per

hour.n/ After preparation of an environmental assessment reviewing its effects, the FAA

adopted the Four-Post Plan, which now governs air traffic routes and procedures for

aircraft using Seattle-area airspace.B/

I
I
I
I
I
I
I
I
I
I
I

W The Four-Post Plan derives its name from the designation by the FAA of four aircraft arrival points
located approximately 40 miles northeast, southeast, southwest and northwest of SEA Aircraft enroute to
SEA enter Seattle-area airspace at these four arrival points, and then are routed north or south of SEA

depending on whether the airport is in south or north flow configuration. U.S. Dep’t of Transp., Fed.
Aviation Admin., Final Environmental Assessment, Proposed Changes to Air Traffic Arrival and Departure
Routes at Seattle-Tacoma International Airport, Vol. 1 (1990) at 38 (the ”Four.Post Plan EA”).

59/ Four-Post Plan EA at 1.

a/ Air traffic control procedures for SEA at the time specified that when the airport was in a south now
configuration, all aircraft enroute to SEA were to be routed over Puget Sound and Elliott Bay (northwest of
SEA and downtown Seattle) and were to follow a single approach path to the airport. This procedure was
intended to preclude arrivals from overflying residential areas north and east of downtown Seattle. Id. at
9. Aircraft arrivals when the airport was in a north flow configuration were not similarly constrained.

61/

I
I
I
I
I

B/ See Temple H. Johnson, Jr., Manager, Air Traffic Div., Northwest Mountain Region, Fed. Aviation
Acllnin., Decision and Order (Apr. 2, 1990). Tllere are two FAA offices that jointly implemented the Four–

(continued...)
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Following approval of the Four-Post Plan a lawsuit challenging the FAA’s adoption

of the Four-Post Plan was filed in the United States Court of Appeals for the Ninth

Circuit.B' The suit sought to require the FAA to prepare a full environmental impact

statement ("EIS") prior to implementing the Four-Post Plan, and to rely on noise

measurements other than the 1% contour of 65 dBA to evaluate the impacts of the Plan.e/

The Federal appellate court upheld the FAA’s reliance on the IM contour of 65 dBA as a

basis for concluding that implementation of the Four-Post Plan would not cause signiflcant

effects on the environment.w The court also aflirmed the FAA’s decision to prepare only

an environmental assessment, and not an environmental impact statement, to satisfy itS

obligations under the National Environmental Policy Act prior to implementation of the
Four-Post Plan.s'

5. Part ISO Noise Compatibility PH)glam

The Port has participated in the FAA’s noise compatibility program for over a

decade. This program, known as the Part 150 program,B/ was established by Congress

as a means for encouraging airport proprietors and nearby jurisdictions to address airport

noise concerns and to improve the compatibility of land uses near airports. a'

I
I
I
I
I
I
I
I B/(...continued)

Post Plan: the Seattle Terminal Radar &)proach Conuol (TRACON") urd dre Seattle Air Route TraHlc
Control Center (”ARTCC”) . Seattle ARTCC handles the routing of high altitude aircraft to, from and through
the Seattle.area airspace sector within its jurisdiction. Seattle TRACON oversees low altitude arrivals and
departures at SEA Four-Post Plan EA at 6.10.

B/ @ c 961 F.2d 829 (9th Cir. 1992).

B/ Id. at 833an••l•

a/ & The FAA had found that because none of the actions proposed in the Four.Post Plan would aaect
SEA’s La, contour of 65 DBA the Plan presumptively would not significantly affect the quality of are htunu1
environment.

I
I
I
I

Id.

bA/ [d.

En/ See 14 C.F.R. Part 150

tv See. e.R., U.S. Dep’t of Transp., Fed. Aviation Admin., Advisory Circular AC150/5020-1, Noise Gontrol
& Compatibility Planning for Arports (1983) q 2.
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The Port?s most recent Part 150 noise compatibility plan for SEA was submitted and

approved by the FAA in 1985. e/ The 1985 plan included a number of noise abatement

and mitigation proposals, including the following:

> The potenMI rescheduling of nighttime flights;

The elimination of flight training activities;

The use of VOR radials to improve the ability of aircraft to use noise
abatement flight tracks;

The establishment of an airport noise abatement office;

The acquisition of residential properties located within areas of high noise
exposure;

The installation of sound insulation in certain residential properties and a

contribution towards sound insulation in other residential properties; and

Implementation of a model transaction assistance/purchase assurance
program for residences affected by high noise exposure.a/

b

>

The Port currently is developing revisions to its 1985 Noise Compatibility Plan.

These revisions are intended principally to incorporate several components of the 1990

Mediation Agreement, although the Port also is proposing to revise somewhat its noise

insulation and purchase assurance programs.a/ Additionally, the Port has proposed

insulating up to 5,000 single family residences prior to initiating construction of a third

Iunway at SEA.B/

The Port’s Part 150 programs to date have resulted in the purchase and insulation

of several properties in the vicinity of SEA many of which are located in the Cities of

SeaTac and Des Moines. The pace of the program has been quite slow, however, and this

>

b

b

>

s/ Port of Seattle, Sea-Tac International Airport, Part 150 Airport Noise Compatibility Planning (1985)
("1985 NCP”) .

a/ 1985 NCP at chapter 6.

DJ @ Draft Working Paper, 1992.93 Amendments to Sea-Tac’s 1985 FAR Part 150 Airport Noise
Compatibility Program.

a/ Port Coaunission Res. No. 3125 S 1(c) (Nov. 3, 1992).
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has resulted in increased community pressure on the Port to expedite the insulation and

acquisition process.a'

D. Identi6cation of Need for Additional Airpn Capadty

Over the past several years, numerous studies have been performed that analyze SEA

operations to determine whether and when additional air transportation capacity should

be added at the airport.a/ As might be expected, these studies often reach vastly different

conclusions based upon forecasts of the future demand and need for additional airport

capacity. Table D provides a comparison of several of those forecasts in terms of aircraft

operations, total passengers and enplaned passengers.

I
I
I
I
I
I
I
I
I
I
I
I
I a' @ RCAA Report, Hans Aschenbach, Estimated Remaining Mitigation Costs for the Second Runway

at Sea.Tac Ind Airport (Jan. 28, 1993).

b/ See, e.g., Phase I Forecasts; Phase II Report App. J; Flight Plan EIS; 1991-92 Aviation System
CapacitY Plan App. A at 2, Tables A.2 and A-3; Kunh & Company, Inc., Airline Market Potential and
Operational Feasibility of Five Airport System Alternatives in the Puget Soturd RegIon (1990).
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TABLE D

Alternative Forecasts for
Seattle-Tacoma International Airport Activity'

Forecast 1995 2000 2010 2020

Operations Total Passengers
or

Enplanements

Operations Total Pasen8ers
or

Enplanenrents

Operations Total Pamngers
or

Enplanements

Operations Total Pamrgers
or Enplanements

Flight Plan

(1990)

401,000

387,000

21 m.

(totaD
411,000

419,000

25.4 m.

(tomD
447,000

492,000

34 in.
(total)

524,000

563,000

45 m.

(totaD

STIA UIHate
(1992)

FAA Draft
(1992)

419,000

427,000

(N)

455,000

FAA Aviation
System

Capacity Plan
(1991)

12.7 m.

(enplan.)

AIRTRAC

Critique (1992)

25-35 m.
(totaD

RCAA - Gibson
Econornics

(1993)

346,000" 9.9 in.

(enplan.)
438,000" 17.6 m.

(enplan.)

' Source: Flight Plan EIS at 2-14, Table 24 (for Flight Plan, gmA Update and FAA Draft figuru); Washington State Air Transp. Comm’n, ”1991 Aviation System Capacity
Plan" App. A at 5, Table A-2, and 6, Table A-3; Review of Flight Plan lkmand and Capacity Analysis, Project II(b) Final Report (Q:t. 31, 1992) at 36-37 (’'AIRTRAC CritiqueD; R(IAA
Report, Gibson Economia, Inc., Review of Flight Plan Air Travel [kmand Forecasts and Forecast Analysis Papers (Jan. 14, 1993) at 21 ("RCAA - Gitnon Economia").

" Thae figuru repruent approximations. Gibson projected operational totals only for air carrier and commuter operations 325,000 in 2000 and 431,900 in 2020.



By the year 2000, the FAA forecasts that SEA will serve 12.7 million enplaned

(departing) passengers and handle 427,000 aircraft operations. a' The Port estimates that

by 2020, approHmately 45 million passengers will use SEA and 524,000 aircraft operations

will occur annually. a'

The Port’s estimates of total operations and passengers are premised on a number

of crucial assumptions:

The number of origination passengers at SEA would grow from
4.95 million passengers in 1988 to 15.03 million passengers in
2020, based on assumptions about economic growth in the
Pacific Northwest;z/

Connecting passengers would remain approximately one-third
of total traffic;a'

The number of passengers per aircraft operation would rise
from 50 in 1988 to 95.7 in 2020;z/

75/ 1991.92 Aviation System Capacity Plan App. A at 5, 8.

b/ Flight Plan EIS at 2.2, 2-4.

n/ & at 2.9 to 2.11. The number of destination passengers is assumed by the Port to equal are
number of originating passengers. The total number of origination and destination passengers therefore is
forecasted to equal approximately 30 million passengers. K at 2-10. At a commercial service akport, dl
passengers are categorized as origination/destination or connecting. The first category, as the term implies,
are those whose origin or destination is the Puget Sound region. The second category are those passengers
who are at SEA exclusively for the purpose of changing aircraft (i.e., connecting). A hub-md-spoke system
characterizes most air carriers in the present market (with exceptions which are not generally applicable to
SEA). Under this system, because of connecting passengers, hub airports serve comparatively more
passengers than spoke airports whose traffic is exclusively origination/destination. SEA is a small hub for
several airlines including United and Alaska and their commuter carriers; its proportion of connecting to
origination/destination traffic is relatively low for a hub airport.

LV a at 2.9. With respect to connecting passengers, a number of additional assumptions were factored
into the Port?s calculations. Connecting passengers were assumed to equal: (a) 27 percent of the total
number of passengers using commercial air carriers at SEA; (b) 44 percent of the total number of passengers
using commuter airlines; (c) 50 percent of the total number of passengers flying to or from Canadian
locations; and (d) 54 percent of the total number of passengers flying to or from international locations.
Id.; Phase 1 Forecasts at 46, Table 21.

III Flight Plan EIS at 2-12. This assumption is based on a forecast that, over time, the number of seats
per aircraft operation at SEA will increase. This assumption is consistent with industry trends that newer
aircraft are larger than older aircraft they replace. Phase I Forecasts at 45.

REPORT ON IEGAL ISSUES . Page 25



I
I Commuter operations would decline as a percentage of total

operations from nearly 42 percent currently to 23 percent in
2020;wI

I
International operations would grow, but at a progressively
slower rate, increasing 7 percent per year from 1988 to 1995,
and 4 percent per year from 2010 to 2020;u/ and

I
I

• General aviation operations would equal 7% of total annual
operations.B/

Given that the Port maintains that SEA’s operational capacity is approMmately

380,000 annual operations, additional air transportation capacity may be needed in the

Puget Sound region by 2000.

The Port and the PSRC have concurred in that conclusion based upon two analytical

assumptions. First, aircraft delays at SEA would average roughly 9-10 minutes per aircraft

operation when the number of annual operations reaches 41 1,000 in 2000; second, delays

in excess of that level would be viewed by commercial air carriers as unacceptable.B/

Consequently, the Port argues, unless additional capacity is constructed in the Puget Sound

region, commercial air carriers may begin to cancel and divert their operations to other

airports. w

E. Planning to Meet the Puget Sound Region’s Air Tlansportation Needs

Numerous state, regional and local governments in Washington have participated

in planning for the Puget Sound region’s air transportation needs. At the regional level,

planning over the past several years has been sponsored by the PSRC, whose membership

includes of6cials from each of the incorporated municipal and county governments in King,

Kitsap, Pierce and Snohomish Counties. At the state level, the Washington State Air

I
I
I
I
I
I
I
I
I
I
I
I
I

W’ Flight Plan EIS at 2-12.

U/ Id. at 2-9a

LU Phase I Forecasts at 47.

tv Flight Plan EIS at 1.5, 2-15; Phase I Forecasts at 47. See n.24, supra.

H/ Flight Plan EIS at 1.5, 2.15; Phase I Forecasts at 47.
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Transportation Commission ("AIRTRAC") has been undertaking its own review of, and

planning for, potential solutions to the Puget Sound area’s need for air transportation

capacity.w

1. PSR(/PSmG ProcHS

The PSRC’s planning process began in 1988, when its predecessor agency, the Puget

Sound Council of Governments ("PSCOG") adopted the Regional Airport System Plan. The

Regional Airport System Plan was designed to serve as the interim air transportation

element of the Puget Sound region’s regional transportation plan required pursuant to state

law.w in May 1989, PSCOG and the Port executed an interagency agreement, the

principal purpose of which was to establish and conduct a joint planning process that

would identify long-term solutions to the Puget Sound region’s air transportation needs.£/

The PSCOG and the Port then established a representative body, which came to be

known as the Puget Sound Air Transportation Committee ("PSATC"), to carry out the initial

development and evaluation of, and make recommendations about, airport capacity

alternatives.w in June 1992, the PSATC completed its review and analysis of air

transportation needs in the Puget Sound area, and recommended a preferred alternative

under which:

(a) a third dependent runway would be constructed at SEA by 2000;

(b) scheduled air carrier service would be introduced at Snohomish County’s
Paine Field before 2000; and

H/ @ Chronology of Planning Process for Expansion of Seattle.Tacoma International Airport attached
hereto as Appendix C.

B/ Puget Sound Council of Governments Res. A-88.13 (Sept. 29, 1988); See also RCW 47.80.030

B/ Port of Seattle and Puget Sound Council of Governments Interagency Agreement for Long Term Air
Carrier System Planning (May 23, 1989) g 1 (”Interagency Agreement”) . The Interagency Agreement
subsequently was modified to include the preparation of draft and final environmental impact statements
to review alternative airport capacity solutions, in accordance with the State of Washington’s Environmental
Policy Act of 1971. a 63.1.1 (amended 1991); Chapter 43.21C RCW.

B/ Interagency Agreement g 2.
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(c) a two-runway supplemental airport site in Pierce or Thurston County
would be identi6ed for development by 2010.e/

This recommendation previously had been included in a January 1992 draft environmental

hnpact statement issued jointly by the PSRC and the Port pursuant to their Interagency

Agreement .a/

After additional hearings during the summer and fall of 1992, the PSRCU/ and the

Port published the Final Environmental Impact Statement for the Flight Plan ("Flight Plan

EIS") .a/ The Flight Plan EIS does not identify a preferred alternative. Rather, it includes

analysis of a total of 34 different alternatives for addressing air transportation capacity

needs in the central Puget Sound region, and does not recommend one alternative over the

others.a' Alternatives examined in the Flight Plan EIS included:

> Improvements involving operations at SEA:
System management options, including:
- demand management options;
- new technologies; and/or
- high speed rail;
A new dependent third runway at SEA;

e/ Puget Sound Air Transportation Committee, Motion to Transmit (June 17, 1992) (attached to
Minutes of the June 17, 1992 Meeting . Puget Sound Air Transportation Committee).

a/ @ Puget Sound Air Transportation Committee, The Flight Plan Project, Draft Final Report and
Technical Appendices (Jan. 1992) at App. E (”Draft Flight Plan EIS”).

U/ On September 30, 1991, PSCOG was dissolved, and on October 1, 1991, the PSRC was formed in
its place. Seattle, Wash., Puget Sound Regional Council of Governments Res. A.91-01 (Mar. 13, 1991). The
PSRC thereafter assumed PSCOG’s role in the Interagency Agreement with the Port.

B/ Flight Plan EIS at 1.7.

tv See, e.g., a at 4.15, Table 4.2. Earlier analyses prepared for the PSATC examined six site locations
for a potential new airport location, including Vashon Island, Olympia/Black Lake, Napavine Prairie, Fort
Lewis/Spanaway, Enumclaw/Buckley, and Arlington/Stanwood. @ Phase II Report App. D. All but Vashon
Island were selected for further review and analysis. K at D.15. Additionally, a total of fourteen existing
airport locations were evaluated for their ability to serve as primary, reliever or supplemental airports for
the central Puget Sound region, including Arlington Municipal, Auburn Municipal, Bellingham International,
Bremerton International, Grant County (Moses Lake), Boeing Field, McChord AFB, Olympia, Port Angeles,
Renton Municipal, Seattle-Tacoma International, Skagit/Bayview, Paine Field, and Tacoma Narrows. a at
App. E at E'1. After initial screening, and for a variety of reasons, the PSATC eliminated Auburn Municipal,
Bellingham International, Port Angeles, Renton, and Tacoma Narrows from further consideration. Id. at
E-13, E-15, E-27, E-29, E-37.
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A remote ahport to operate in tandem with SEA:
- Boehg Field - to receive commuter operations diverted from SEA;
or
- Moses lake - for long-distance and hubbing operations.

I
I
I
I

b A 2-airport multiple airport system, consisting of:
SEA operations, with either no or one additional runway; and
Supplemental airport operations at one of five potential sites:

Arlington, with one or two runways
Paine Field, with one or two runways
McChord AFB, with one or two runways
Central Pierce County, with one or two runways
Olympia/Black lake, with one or two runways.

b A 3-airport multiple airport system, consisting of:
SEA operations, with either no or one additional runway; and
Supplemental airport operations at two additional airport sites:
- Arlington, with one runway and central Pierce County with one
Iunway
- Paine Field, with one runway and central Pierce County with one
runway
- Arlington, with one runway and Olympia/Black Lake with one
Iunway
- Paine Field, with one runway and Olympia/Black Lake with one
Iunway.

I
I
I
I > Replacement Airport

' Central Pierce with 3 runways; or
' Fort Lewis with 3 runways.I

I
I
I
I

b No action.8/

Currently, the PSRC is in the midst of considering which of the foregoing

alternatives, or combination thereof, it will adopt as an amendment to its Regional Airport

System Plan. That Plan can only be amended by vote of the PSRC General Assembly. A

final vote by the General Assembly of the PSRC has been scheduled for April 29, 1993.

Chart 1 illustrates some of the valuables considered for the major categories of

alternative proposals and their relative merits.

I
I
I

b/ See a at 4-15, Table 4-2; DEIS at 27-28.
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CHART 1

RELATIVE MERIT AT REGIONAL LEVEL

(Subject to Additional Site Level Analysis)

Option Sea-Tac International Small Supplemental
Airport (s)

Sea-Tac 1 with major
as is 1 construction

large Supplemental
Airport

Sea-Tac 1 with major
as is 1 construction

Criteria with major
construction

Akqu8eqnthy

High Ikmand

Forecast Demand

Ix)w lkmand

EnvhDnneDt

Natural

Human

0

$

$

$
0

$

$

I

$
$

$

I
I

$
0

I
I
I

$

$

I
I
I

g
0

F#mHHk

Employment/
Income

Financial Impl.

GII)wtb USa Ad

G.M.A.

Requirement

0

g

$

$

I

$

I
g

g

I
0

I
0

$$

Aviation System

Implementation

I
I

@

g
g

$

@

$

g

g

Acceptable Feasibl&/NeutIal las Acceptable

Source: Puget Sound Regional Council, General Assembly Flight Plan Workshop Packet (Mar.
11, 1993) at 3-6.



2. lbenDWdAnendlnelU to the Regional Airprt System Plan

Various versions of an amendment to the Regional Airport System Plan have been

proposed over the course of the last several months and considered bY the Transportation

Policy Board, PSRC Executive Board, and PSRC staff.

The two-page proposal approved by the Transportation Policy Board on March 4,

1993, proposed both development of a new airport and construction of a third IunwaY at

SEA.s/ The new ahport would be pursued, however, only if, by April 1, 1996, the

feasibility of that option had been determined.

PSRC staB proposed a revised rare-page version of this resolutiona“ which

contained considerable detail about the concept of "dynamic strategic planning,’' an

approach wlich has been promoted by consultants for the PSRC and the Washington State

Air Transportation Commission.z/ Under this concept, planning for a third runway at

SEA would proceed simultaneously with planning for a new supplemental airport. Most

importantly, this planning approach presumes that planning for the runway and new

ahport waI proceed independently and each will not rely upon the results of the planning
for the other. a/

This approach is one which the Port apparently has been promoting and is certain

to favor a third runway at the expense of a supplemental airport. The planning process

has been structured so that development of a new supplemental airport must be found to

be a substitute for a third runway at SEA in order for that option to be selected. Because

a/ PSRC, Drain Regional Airport System Plan Resolution (Transportation Policy Board, Mar. 4, 1993) .

S/ General Assembly Flight Plan Resolution Staff Draft for Consideration by the Executive Board (Apr.
1993)1

VJ See Memorandum from Dick Mudge, Apogee Research, Inc., to Transp. Policy Board, Options for
Implementing the March 4 Resolution (Mar. 18, 1993); Washington State Air Transp. Comm’n, Review of
Flight Plan Demand and Capacity Analysis . Project II(b) Final Report (Oct. 31, 1992).

a/ Recent indications are that elected officials in the region strongly favor resolving the present airport
capacity dispute at this time, rather than postponing the decision pending further study. The dynamic
strategic planning approach is inconsistent with this desire since the ultimate decision of whether to build
a third runway, a new airport, or a combination of these options, will not occur until April 1996. It is
reasonable to anticipate that the present debate over airport capacity options would be rekindled at that
time
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I
I it is likely that the planning, acquisition and development of a new aiQon could take as

long as 10 years, a new ahport caulot possibly be a substitute for any short-term capacity

needs of the region.

The PSRC Executive Board approved a resolution at its April 8 meeting which

closely resembles the resolution adopted by the Transportation Policy Board. e/ it appears

likely that the Executive Board version will be adopted by the General Assembly at its

meeting on April 29.

LIke dIe Trauportadon PoHcy Board proposal, the Executive Board resolution

approves both a third runway at SEA and development of a new supplemental airport. The

resolution directs the approval of a third runway at SEA by April 1, 1996, unless it can be

shown by nat date Mat a supplementd airport would be a feasible substitute for a third

runway. In addition, the Port is directed to consider, pursue, and implement demand

management and system management programs, and is required to identify, schedule,

pursue, and achieve noise performance reduction objectives. w/

The resolution directs the Executive Board to negotiate with the Port and the

Waslangton Department of Transportation to ensure the implementation of the resolution.

Several weeks earlier, several members of the Executive Board had drafted a memorandum

of understanding regarding division of responsibilities among the PSRC, the Washington

State Department of Transportation and the Port, w/ under which the Department of

Transportation would take the lead in planning for a supplemental airport. Disputes over

demand management and noise performance conclusions would be subject to binding

arbitration which could be initiated only by the Port or the PSRC.n”

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

a/ Regional Airport System Plan Resolution, Executive Board, Puget Sound Regional Council, (Apr. 8,
1993)

W/ Both demand and system management and noise performance objectives are to be independently
evaluated, but no procedure is stipulated to ensure the independence of the review.

U/ Recommended Memorandum of Understanding for the Implementation of the Puget Sound Regional
Council Transportation Board March 4 Resolution (Mar. 22, 1993).

REPORT ON LEGAL ISSUES - Page 32



Several provisions of the proposed General Assembly resolution are biased strongIY

in favor of development of a third runway at SEA and against planning for a new

supplemental

> The resolution and accompanying draft memorandum of
understanding contemplate that the PSRC and State will
conduct plaming for a supplemental airport while the Port will
conduct the studies for a third runway. This division of
responsibility gives the Port ample opportunities to control
both the timing and the outcome of the entire planning
process.

> It is highly impractical to complete all studies necessary for
development of a third airport by April 1, 1996. Such studies
for a third runway, however, can be completed by 1996.

b The supplemental airport will be approved only if it eliminates
entirely the need for a third runway. Because a third runway
is a short-term solution (and could be implemented within only
a few years) and a new airport is a long-term solution (which
could be 10 years from being reality) it would be difficult to
show that a new airport would entirely eliminate need for a
third Iunway.

The resolution does not require a reevaluation of the need for
a third runway after implementation of demand and system
rnanagernent programs.

>

> Site specific studies (including an EIS) for a third runway are
authorized immediately, even before the 1996 date. It is likely
that these studies will be completed before evaluation of
demand and system management, of noise reduction objectives,
and of a new airport is completed.

b The process is designed to create the appearance that the third
runway and new airport options will be evaluated separately
and independently. The timetable and division of
decisionmaking responsibilities, however, would make it
difficult to have adequate information about a new airport in
time to make an informed decision between the options.

Although the proposed General Assembly resolution purports to be an amendment

to the 1988 interim Regional Airport System Plan, it is unclear precisely what would be

approved if the proposed resolution were adopted. The draft resolution appears to amend

to the Regional Airport System Plan to include both a third runway at SEA and a new
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supplemental airport, but that amendment is subject to conditions, the compliance with

which may not be known until April 1, 1996. For the reasons discussed, infra, regarding

the Growth Management Act,w' it may become important to define with greater

specificity what action is proposed to be taken by the General Assembly on April 29.

3. The Port

Soon after the Flight Plan EIS was published in October 1992, the Port Commission

passed a resolution that, among other things, "adopted" the PSATC’s reconunendation that

a third runway be constructed at SEA and called for the staff of the Port to initiate

preparation of a site-specific environmental impact statement to review the anticipated

impacts of a third runway at SEA. n“

Although a precise layout of a third runway at SEA has not been identified, the Port

has suggested that the runway would be located along the western boundary of SEA at

least 2,SOO feet west of existing runway 16[/34R. w The runway would be 7,000 feet

longLW and would be adjacent to 12th Avenue South. W Under existing FAA

Regulations, such a runway would be a dependent runway.

W/ be section IV.A, infra.

W/ Port Commission Res. No. 3125 § ka), (b) (Nov. 3, 1992). The ACC Cities flled suit h lang Courty
Superior Court contesting the Port?s action, asserting violations of the State Environmental Policy Act and
the Growth Management Act. @ £LyaMuBJr3y,r M@tLe£L3L No. 93.2-04001-6
(Superior ct. 1993). Soon after the lawsuit was filed, the ACC Cities, the Port and the PSRC agreed to stay
all judicial proceedings in the case until May 1, 1993 (i.e., after the PSRC General Assembly votes on an
amendment to the Regional Airport System Plan).

W/ Flight Plan EIS at 3.7. In order to provide SEA with an increase in capacity, the separation between
a new runway and Runway 161/34R must be a minimum of 2,500 feet; the FAA requires a minimum
separation of 2,5CX) feet between parallel runways that receive staggered arrivals. The precise nordr-soud1
and east'west location of a new runway has not been determined and is subject to change. It is appuent,
however, that the location tentatively identified by the Port is the farthest east that a runway could be
located and still provide the desired capacity enhancement benefits.

106/
Ul

"Y7/ Id. at 4.60==••H=•Hll•
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The Port estimates that construction of a 7,000 foot dependent runway would allow

SEA’s capacity to increase from 380,000 to 480,000 annual operations. w’ Passenger

capacity would increase in 2020 from 35.8 million to 41.8 million annual passengers. w/

The Port recognizes that construction of a third runway at SEA would fail to satisfy the

central Puget Sound region’s long-term air transportation capacity needs. w' in fact, a

dependent runway at SEA would provide only approHmately ten years of additional

operational capacity for the airport, extending &om the year 2000 to the year 2010 the

time at which the airport would experience excessive delays. w Superficially, it is

difficult to understand why the Port of Seattle would be willing to spend the fiscal and

political capital to build a new danxl_qa runway on the west side of SEA. The capacity

gains achieved from use of an additional dependent runway are not likely to be great. The

Port may, however, be gambling on two potential regulatory changes. The FAA recently

has announced that it has reduced the separation required for new independent

simultaneous operations from the edsthg 4,300 feet to 3,400 feet.B” There also is

considerable discussion in the industry that new teclulology will allow the FAA to reduce

the required separation to 2,500 feet within the next ten years. If that chalge were

implemented, the Port would be able to use a third runway for Weatd@ operations,

with considerable capacity-enhancing benefits. While such a change is speculative at ths

time, it is likely that the Port will be able to make an accurate forecast of its likelihood

before construction on a new IUlway would begjn.

I
I
I
I
I
I
I
I
I
I
I
I
I
I

W/ a at 3-7.

W/ a at 2.15, 3.7. The 2020 passenger capacity figure for the existing cor#rguration of SEA -- 35.8
million – reflects a revision of the Port’s origtrd est&nate of 25 million passengers as the airport’s annual
capacitY. a at 2'15. The revision resulted from the Port’s assumption that the average size (mId passenger
seating capacitY) of aircraft using SEA will increase signi6cantly between now and 2020. Id. WhHe such
assumptions are standard in the industry, there is considerable disagreement about are magnitude of the
increase in average aircraft seating capacity.

W/ See, e.g., id. at 2.2.

I
I
I

U/ See, e.g., id. at 2.7, Table 2.5.

w/ The reduction in required separation has not been officially promulgated at Mis writhg.
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In order to consauct a new dependent runway along SEA’s western boundary, the

Port would have to acquire approHmately 110 acres of additional property, on which

currently are located 230 residences.n' The property to be acquired would lie between

9th Avenue South and 12th Avenue South, and between State Route 518 and South 176th

Street.u/ The land between 9th and 12th Avenues South would be necessary for

construction of the runway itself, while additional land might have to be acquired west of

9th Avenue South to provide an adequate buffer zone between the runway aId neighborklg

properties.w it appears that nearly all of the land that may be needed for construction

of a third runway lies within the corporate boundaries of the City of SeaTac.w' A small

portion (land north of Des Moines Memorial Drive, east of 9th Avenue South and south

of State Route 518) lies within the City of Burien.w/

A signi6cant amount of fill -- at least 13.7 million cubic yards according to Port

estimatesw/ -- would be needed to build up the land between 9th Avenue South mId

12th Avenue South, in order to provide a level surface for construction of a rulway. w/

4. State of Washington

AIRTRAC was created by the Washington Legislature in 1990 for the purpose of

developing a state-wide air transportation strategy. The Legislature directed AIRTRAC to

W/ Port of Seattle, Sea-Tac Forum (-Feb. 1992).

U/ Flight Plan EIS at 4-60.

UV a App. E at E-8.

W/ See, e.g., City of SeaTac, Department of Planning & Comrnunity Development, Zoning Map (Nov.
27, 1992).

W/ See, e.R., City of Burien Map (1993)

W/ The Redonal Commission on Airport AKairs (”RCAA”) disputes the Port’s estimate of the fill required
for construction of a third runway. Instead, the RCAA contends that runway construction would need about
17.8 million cubic yards of soil. The RmA’s estimate is derived by multiplying the Port’s estImate by 130
percent. According to the RCM in order to achieve the total of 13.7 million cubic yards of densely
compacted soil required for runway construction, the Port must begin with about 130 percent more loose
soil. See RCAA Report, Sea.Tac Third Runway Landfill Requirements and Impacts (Jan. 26, 1993).

W/ Flight Plan EIS at 4.109, Table 4-21.
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develop this strategy through consultation with private business as well as with local and

regional governments.

In April 1992, the State I£gislature passed S.H.B. No. 2609,w/ which delegated

additional responsibilities to AIRTRAC. It also prohibited the initiation of new runway

construction at SEA prior to December 1, 1994.

AIRTRAC was instructed pursuant to S.H.B. No. 2609 to perform several essential

I
I
I

functions:

assess the state-wide implications of local and regional air
transportation planning;

recommend specific goals for air transportation;

define the relationship between air transportation and
environmental and economic policy goals;

formulate state-wide policy recommendations; and

coordinate air transportation with state-wide transportation
system planning.w

One of the principal purposes for AIRTRAC’s involvement in the development of

state-wide air transportation policy has been to ensure that decisions made by the Port and

the PSRC are justified and will not result in a flawed solution to the region’s and the state’s

air transportation needs. AIRTRAC was directed by S.H.B. 2609 to prepare two reports to

the Legislature’s Transportation Committee, one due December 1, 1992 and the other by

December 1, 1994. These reports must include an independent analysis of the PSATC’s

forecasts for air transportation demand and capacity in the Puget Sound area, as well as

evaluations of the ability of high speed rail, intermodal and air transportation options to

satisfy Washington’s long-term transportation needs. k" AIRTRAC has hired several

consultants to review the analyses prepared by the PSATC, the PSRC and the Port

a.

I
I
I
I

b.

C.

d.

e.

I
I
I
I
I
I W/ Wash. Legis. Serv. ch. 190, S.H.B. No. 2609 (1992).

U/ Id. § I.

&& Ld §§ 2, 3.
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concerning alternative means for increasing airport capacity in the Puget Sound region;

these consultants have begun to present their evaluations of those analyses.w/

F. Geographic and Environrnental Oinditions of the SEAAIea

The Port’s proposal to construct a dependent runway along SEA’s western boundary

would have a number of signifrcant effects on various geographic and environmental

conditions in the vicinity of SEA The Port, however, has not yet undertaken a detailed

analysis of the environmental impacts of its runway proposal, and thus the discussion of

likely impacts that follows is preliminary in nature, and should be supplemented by further

rnvestlgatlon.

The precise physical and environmental characteristics of the area which would be

affected by a new runway are critically important. Those characteristics will determine

whether, and to what extent, various local, state, and federal environmental protection

statutes would affect the ability of the Port to construct a third runway. The existence of

various environmental attributes and the extent of any impacts to those attributes will be

important to the ACC in its strategy for controlling the outcome of the Port’s planning

process. For that reason, it will be necessary to develop a more detailed technical survey

of those attrIbutes which are protected by statute.

r . Palkla„d,

It appears that no parks are located within the area likely to be acquired by the Port

for construction of a third runway at SEA.&# However, the siting of a runway along the

western boundary of SEA is apt to generate higher noise exposure for a number of parks

that are located to the south, west and north of the airport property.

For example, Woodmont Park, Saltwater State Park, Zenith Park, Des Moines Beach

Park, and Des Moines Creek County Park (all within the City of Des Moines and an

I
I
I
I
I
I
I
I
I
I
I
I
I
I

ny See. e.g., Washington State Air Transp. Comm’n, Review of Flight Plan Demand and Capacity
Analysis . Project II(b) Final Report (Oct. 31, 1992).

W/ @ maps of SEA and the surTOunding communities attached hereto as Appendix B (reviewing
propertY bracketed by 12th Avenue South, South 176th Street, State Route 5Q9 and 9th Avenue South, and
State Route 518) .

I
I
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currently exposed to considerable noise impacts)w presumably would be exposed to

increased noise levels &om aircraft arrivals and departures associated with a new west-side

runway. ShrUuly, other parks wISch are currently noise-affected, such as Airport County

Park ard Southern Heights Park (both of which are located in unincorporated King County)

and the City of SeaTac’s Sunset Park also would be subjected to additional noise from

operation of a third runway. Moreover, a west-side runway at SEA could cause noise

impacts to several additional parks which are currently not affected by airport noise, such

as Normandy Park’s Marine View Park Civic Site Park and Nature Trails Park, Burien’s

Kiwanis-Schonwald Park Lakeview Park and Baden Park. The nature and severity of

impacts to any of these facilities has not been determined.

2. Wedands

As discussed above, the Port would have to use more than 13 million cubic yards

of all to build a third runway along the airport’s western boundary. w/ This extremely

large amount of all is required because the runway would be sited along (and beyond) the

edge of the plateau on which SEA is located.

The placing of fill in that location is likely to affect several local streams and their

associated wetlands. One stream, Miller Creek, drains two small lakes (Lake Reba and Lora

lake) near the northwestern boundary of SEA and flows along the base of the hillside

along SEA’s western border and through Normandy Park before it empties into Puget

Sound. U.S. Fish and Wildlife Service maps identify several types of palustrine wetlands

along a portion of Miner Creek lying between South 156th Way and State Route 518 and

within the City of SeaTac’s corporate boundaries. w/ Additional wetlands are located on

SEA property east of State Route 509 and north of 12th Place South. w/ Wetlands at

W/ See 1991 NEM Map. These parks all lie below anticipated flights paths for aircraft using a west.side
Iunway at SEA

&@ @ RC AA Report, Sea-Tac Third Runway landfill Requirements and Impacts (Jan. 26, 1993).

W/ U.S. Dep’t of Interior, Fish and Wildlife Serv., National Wetlands Inventory Map, Des Moines, Wash.
(1987).

m/ See City of Des Moines Comprehensive Plan (Update), Ordinance 861 - Wetlands Map attac}unent
(Oct. 14, 1992).
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both locations are situated on property that the Port has proposed to acquire for

coluuuction of the tlird runway, and likely would be destroyed to make way for the

Iunway. w/

Other wetlands in the vicinity of the probable location of a third runway, which may

be affected by its construction, are found (a) west of State Route 509, bounded by South

176th Street and Des Moines Memorial Drive (these are located within BuHen and appear

to drain into a stream that is a tributary of Miller Creek), and (b) south of South 192nd

Street, between 16th Avenue South and 24th Avenue South (these are located within the

City of SeaTac).aY Stormwater from the airport may flow through the latter wetlands

and into Des Moines Creek.w/ Impacts to these wetlands could be expected to increase

upon construction of a third runway because of increased stormwater runoff.

3. Watu Quality

As noted above, Miller Creek and Des Moines Creek each drain a portion of the

airport site and/or land in the vicinity of the airport. Airport operations already have had

a signifrcant and damaging effect on these creeks, and construction of a third runway at

SEA could exacerbate existing surface water quality problems.

Of particular concern is the Port’s industrial wastewater treatment facility that

discharges into Puget Sound and a fuel tank farm located along the southeastern portion

of the airport property. In reports submitted to the Washington Department of Ecology

('WDOE"), the Port has admitted that the discharge from its treatment facility occasionally

exceeds the volume authorized in its National Pollutant Discharge Elimination System

("NPDES") permit.w in addition, it is believed that the treatment facility is incapable

of adequately treating or removing many of the contaminants it receives (e.g., ethylene

glycol, surfactants, methylene chloride, petroleum-based products, oil and grease), and

W/ See Flight Plan EIS at 4-60.

W/ U.S. Dep’t of Interior, Fish and Wildlife Serv., National Wetlands Inventory Map, Des Moines, Wash.
(1987).

U/ Flight Plan EIS 4.106.

W/ RCAA Report, Ingrid Hansen, Water Quality Issues (Jan. 26, 1993).
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thus, such contaminants are passed-through the treatment system and discharged into

Puget Sound in violation of the federal Clean Water Act. w/ Evidence also indicates that

SEA operations and fuel spills from the fuel tank farm at the airport have contributed to

the extirpadon of a number of fish species (including coho salmon and cutthroat trout) in

Des Moines Creek despite efforts by Trout Unlimited and other groups to restore those

species in the creek.H/

In addition to surface water concerns, SEA operations also may have contributed to

groundwater contamination in aquifers underlying the SEA area that are used for drinking

water supply. The City of Seattle operates three groundwater wells in the IUverton Heights

area of the City of SeaTac, taking water from those wells for municipal use during the

months of July to October.n'’ There is concern that these wells could become

contaminated by leaking fuel storage tanks and improper handling of petroleum products

and hazardous wastes at SEA.M/ At least in partial response to these concerns, the

WDOE has asked the Port to undertake a soil contamination study at SEA. w/

4. AirWlity
The vicinity of SEA currently experiences a number of air quality problems.

According to the WDOE, the Puget Sound region as a whole fails to attain state and federal

air quality standards for carbon monoxide, particulate matter and ozone. w' WDOE

identifies operations at SEA as a contributing factor to the Puget Sound area’s failure to

attain air quality standards. According to WDOE flgwes, activities at SEA are the source

I
I
I
I
I
I
I
I UV Id.: see section V.B. infran=IB+ ==

B/ RC AA Report, Water Quality Issues.

IWI

I
I
I
I
I

136/

137/a

a& Flight Plan EIS App. D at D.6.
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of approHmately 5 percent of all nitrogen oxide emissions in King County, and about 8

percent of all carbon monoHde emissions.w

By enabhrg SEA to hrcrease its ability to handle greater numbers of aircraft per

hour, a third runway would contribute to the Puget Sound region’s air quality problems,

particularly in the area surrounding SEA itself. Moreover, with greater numbers of aircraft

operations, SEA likely would represent an even larger percentage of King County’s total air

pollutant emissions.UY

5. Historic and Archaeological Resounu

A number of historic sites have been identified within the vicinity of SEA two of

which may be located on property needed by the Port for construction of a new runway.

The historic sites near SEA include

• Woods House, located at South 168th and Des Moines Memorial Drive
South;

Vacca Farm, located at South 152nd & Des Moines Memorial Drive South;

Pepplow, located at South 174th and 9th South;

L. Maye residence, located at South 152nd and Military Road South; and

•

• Hill Grove Cemetery, located at South 200th & 16th South.w/

Of the five historic properties identified, the Vacca Farm and Pepplow appear to fall

within the boundaries of the property to be acquired by the Port, or they are immediately

adjacent to such property.w/ Construction of a third runway at SEA therefore could

require the destruction of these two properties

8

•

13SY Id. at D.7
iII•n•HHi=M

W/ The effect of airport expansions on air quality is a controversial issue. Many airport proprietors take
the position that air traffic will increase, with or without expanded facilities. Under this argument,
construction of a new runway would actually reduce the regional air pollution burden by reducing the time
that aircraft engines are idling. This argument presumes that an expanded airport itself does not encourage
or assist in the growth in air traffic.

W/ See 1991 NEM Update App. D.

W/ See Flight Plan EIS at 4-60.
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All ave properdes curently lie within the noise-affected area for SEA

operadoru.w Given drek proMrHty to the western and southwestern boundaries of

SEA, dIe Woais House property aId the Hill Grove Cemetery in all probability would

experience significant increases in their noise exposure if a third runway were constructed

at SEA.

Additional information should be collected about other historic properties, as well

as archaeological sites, in the vicinity of SEA. It is probable that a number of locations not

yet identified may edst.

6. Noh-Sensitive lxx:ations

One of the principal -- but not the only -- impact of an airport’s operations is the

impact of noise from aircraft operations. The FAA recognizes that certain land uses are

more noise-sensitive than others and has established guidelines for determining whether

noise exposure is incompatible with certain land uses. w/

Although the FAA’s land use compatibility guidelines are highly controversial and

subject to considerable scientific criticism, they provide a useful initial benchmark for

measuring potentially noise-affected areas. The FAA guidelines employ a metric which

measures the weighted annual average day-night noise exposure level. The metric,

abbreviated DNL or LM is expressed in A-weighted decibels or dBA and represents an

average of an average. The metric is calculated by averaging individual noise events for

an average day, from which an average year is determined. Noise events which occur at

night are accorded double weight in the calculation because nighttime noise events

generally are more intrusive than daytime events.

The most common use of the Ld, metric is in the preparation of contours which

depict noise-affected areas around an airport. The LM contour for 65 decibels (frequently

abbreviated 65 Ld,) depicts those areas in which the average day-night noise level will

equal or exceed 65 decibels.

UV 1991 NEM Update App. D.

W/ See 14 C.F.R. Part 150 app. A Table 1.
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It is hnportuU to recogIaze the limitations of the L„ metric and the overused 65 L„,

contour :

> The metric does not consider the impact of individual noise
events; because of averaging, 10 noise events with a certain
noise level or IOO noise events with half that noise level are
treated alike.

b Neither the scientific community nor other government
agencies agree with the assumption in the FAA’s guidelines
that d land uses are compatible with noise levels less than an
1% of 65 decibels.

> The in contours which generally are mapped in conjunction
with an airport expansion are 2r£bcbau of future noise levelg.
Consequently, their accuracy is a function of the assumptions
upon which the projections are based.w/

With this understanding of the limitations of the LM metric and the 65 decibel

threshold for land use compatibility, the remainder of this discussion focuses on the

presence of noise-sensitive sites (using the La, of 65 dBA as the threshold of compatibility)

which would be affected by the proposed new runway.
a. SChools

It appears that the Port’s proposal to construct a third runway at SEA would not

require the acquisition and demolition of any public or private schools. No schools are

located south of State Route 518 between 9th Avenue South and the airport’s western

boundary.w/

However, several schools and school properties may be affected by the runway

protection zone required for a new runway at SEA. Located southwest of the probable

southern terminus of a new runway are the Highline School District’s Maintenance,

U/ Residents of the communities located near SEA have raised a number of criticisms concerning the
FAA’s use of the 65 decibel level as a criterion of unacceptable levels of noise exposure, as well as the Port?s

modelling of noise exposure levels for SEA using the LM metric. See, e.g., RCAA Report, Dr. James D.
Chalupnik, Comments on Noise Aspects of the Regional Airport System Plan (Jan. 14, 1993); RC AA Report,
Errol Nelson, P.E., Analysis of Noise Impacts - The Flight Plan EIS, and Noise Report - Sea-Tac Noise Study
(Jan. 28, 1993). These concerns may be raised effectively in the context of a challenge to the Flight Plan
EIS or a subsequent site-specific EIS for the proposed construction of a third runway at SEA

W/ @ Appendix B.
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Operations ard Transportation Center, Highline’s Occupational Skills Center, Woodside

Elementary School and Satellite Alternative High School. w/ Depending on the precise

location selected for a third runway at SEA a runway protection zone for that runway

could include one or a combination of the foregoing schools and school properties. If a

school or school property were to be within a new runway’s protection zone, that structure

may have to be demolished, depending on its height and potential interference with
aircraft .

As noted in the Port’s most recent noise exposure map, there are a large number of

schools currently located within the LM contour for 65, 70 or 75 dBA. W/ Table E

identifies the schools currently subjected to noise exposure of La in excess of 65 dBA. Note

that many of the schools identified in the table are anticipated to remain within the LM

contour for 65 dBA even in 1996.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

W/ See Highline School District, Highline Public School Information and Map (APS).

W/ 1991 NEM Update App. D.
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TABLE E

SCHOOLS F,XPOSED TO NOISE LEVELS OF 65 LDN OR GRF.ATER
(1991)

School

Cascade View Hem.

C>dartrurst HeIn.

[ks Moina Hem.

Hilltop Hem.

Holy Innocents Hem.

Madrona Hem.

Mark Twain Hem.

Midway Elem .

New life Christian Academy (mem.)

North Hill Hem.

Olympic Hem .

Parkside Hem.

Riverton Hls. Hem.

St. Philomena Elem.

Seattle Christian (K-6)

Southern FIts. Hem.

SunnwIale Elem.
11

11 Wildw(xxI Hem.

W(xxlmont Hem.

Padfic Middle &:hmI

+ww lathuan High &:hool

Mount Rainier High 9:hool

Satellite Alternative High &hoot

Seattle Christian High School

Sea-Tac CX:cupational Skills Center

Hamlin Robinson

IX)million College

Highline Ck)mmuniry College

AIdrus

13601 - 32nd South

611 South 132nd

22CX)1 . 9th South

12250 - 24th &)uth

2530 South 298th

3030 South 204th

2450 S. Star lake Rd.

22447 - 24th &)uth

21650 - 24th &)uth

19835 - 8th South

615 South 200th

2104 South 247th

3011 South 148th

1815 9)uth 220th

19835 - 8th South

11249 - 14th South

15631 - 8th South

240S South 300th

26454 . 16th &)uth

22705 - 24th Place S.

2021 South 260th

22450 - 19th South

440 South 186th

19639 - 28th &)uth

18018 - 8th &)uth

I0211 - 12th &)uth

21024 - 24th South

2400 &)uth 240th

District

&)uth (kntral

Hi8hline

Hi8hline

Hi8hline

Private

Hi8hline

Federal Way

Hi8hline

Private

Highline

tli8hline

lli8hline

lli8hline

Private

Private

Highline

Hi8hline

Federal Way

Federal Way

Hi8hline

Private

Hi8hline

Hi8hline

Private

Hi8hline

Private

Projected
1996 Noise
I/vd (lan)

< 65

<65

65-69

65-69

< 65

65-69

< 65

70-74

1 75 + 1 70-74 1

1 65-69 1 65-69 1

1 65-69 1 < 69 1

1 70-74 1 70-74 1

1 65-69 1 65-69 1

1 75 + 1 75 + 1

1 65-69 1 65-69 1

1 70-74 1 65-69 1

1 65.69 1 < 65 1

1 < 65 1

65-69

70-74

I Tbl A 1 65-69 1

1 75+ 1 70-74 1

1 65-69 1 < 65 1

1 75+ 1 70-74 1

1 65-69 1 65-69 1

1 65-69 1 < 65 1

1 70-74 1

1991 Noise

l£vel (lan)

65-69

65.69

65-69

70.74

65-69

65-69

65-69

75 +

75 +

65-69

65-69

70-74

65.69

75 +

65-69

70-74

65.69

65-69

65-69

75 +

7G7+

75+

65-69

75+

65-69

65-69

75 +

1 65-69 170-74

Source: Aprnndix D of the 1991 NEM Update.
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If a ddrd rurway were corsuucted at SEA, many of the schools listed in Table E

may continue to be exposed to high levels of aircraft noise, particularly those located under

the more westerly flight paths of aircraft using a new west-side runway.

b. ahtUdB

Current operations at SEA subject approHmately 44 churches to average noise levels

of 65 dBA or greater. w/ By 1996, the Port estimates the nurnber of churches in the L„
contour for 65 dBA will decline to 20 or 25.w/

Operation of a third runway at SEA may expose those churches - generally located

west of 16th Avenue South - to higher numbers of overflights (both arrivals and

departures).

c. Health Cale Facilitia

The Port currently estimates that between IO and 13 hospitals and nursing homes

fall within the 1% noise contour for 65 dBA.n/ Several of these facilities are located in

the City of Des Moines, including the Masonic Home and Caldwell Care Center.a” The

Port anticipates that that number will decline to approximately 7 hospitals and nursing

homes in the LM contour for 65 dBA by 1996. W/

Aircraft departures and arrivals using a new west-side runway at SEA could cause

several health care facilities in the area to remain in the L„ contour for 65 dBA and may

contribute to additional facilities being exposed to high aircraft noise.

7. Hazardous and ToHc Waste

No known hazardous or toxic waste sites have been identified in the vicinity of the

Port’s proposed third runway location at SEA. Nevertheless, properties acquired for

development of a new runway could include commercial properties that are contaminated

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

W/ Id. at D.9. Table D.2I

W/ Id. at D-10. Table D-3
al===IB

151/ Id. at D-9, Table D-2.

B/ @ 1991 NEM Map.

W/ 1991 NEM Update at D-10, Table D-3.
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with hazardous or toHc wastes. Such wastes would have to be removed prior to site

preparation for the runway.

For example, the Weyerhauser corporate hangar at SEA appears to be located in the

general vicinit# of where a third runway would be constructed.B/ it is reasonable to

presume therefore that Weyerhausef s facility would have to be demolished and relocated

if a new runway were to be built. Because many aircraft hangar facilities are associated

with aircraft refueling (from above-ground or underground fuel storage tanks) and

maintenance activities (using solvents and other hazardous materials), use of the

Weyerhauser site for a new runway likely would require hazardous waste remediation.

Additional investigation should be conducted to evaluate whether development of

a third runway at SEA would pose potential risks of releasing hazardous and toxic
wastes.H'

& Endangered and ThIeataled Spedu

The Port and the PSRC undertook a preliminary investigation to determine whether

endangered or threatened species are found in the vicinity of SEA. No species of concern

were identified. w Nevertheless, given the airport’s proximity to the Puget Sourd, an

investigation should be made to discern whether SEA operations could affect any

endangered or threatened fish species (i.e., through the airport’s effects on Des Moines

Creek and Miller Creek). Moreover, because peregrine falcons and bald eagles are known

to frequent the downtown Seattle area, an investigation should be conducted to deteMe
how airport operations may affect those species. Analysis of the effects of airport

operations and a proposed third runway on other wildlife or plant species also should be

performed.

I
I
I
I
I
I
I
I
I
I
I
I
I

W/ @ Port of Seattle ComIn’n, Seattle-Tacoma Infl Airport, Airport Plan (rev. 1990) (”SEAMport Plan
Map”) at O-4.

u/ As noted previously, current operations at SEA already have contributed to the release of certain
hazardous or toxic substances into soils and surface water near the airport. See discussion h section II.F.3,
suPra. Additional information about regulatory enforcement taken with respect to each of those releases
also should be collected.

W Flight Plan EIS at 4-97.
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m. i}nPOWERSANDRESPONs[BarnES OF GOVERNMENrALENrrriES nWOLVED
ng coNsiDERnqG TFHE PROPOSED DEVEiDPMENr OF A THERD RUNWAY AT SEA

A Federal AviationAllministIation

I The FAA has been empowered by Congress to oversee and regulate the national

aviation system. Included among the powers delegated to the FAA is the authority to

I
I

regulate airspace;w/ to certify and provide funding for public-use airports;B'’ and to

regulate and control noise from aircraft engines.u/

The FAA possesses considerable authority over the construction of a third runway

at SEA. The Port would have to obtain several procedural and funding approvals from the

I
I
I
I

FAA before construction could proceed. In addition, the FAA would hav6 to satisfy the

requirements of the National Environmental Policy Act ("NEPA")w/ before approving any

of the Port’s proposals.

Pursuant to the Airport and Airway Improvement Act of 1982u/ ("AAIA"), the

FAA provides federal funding under the Airport Improvement Program ("AIP")@' to

airport proprietors for airport master planning and airport development projects.a“

W/ 49 U.S.C. app. § 1348(a).

I B/ Ld gg 2201.27.

I
I
I
I
I

w/ Ld gg 2122.23.

w/ 42 u.s.c. g 4321 @ aeg,

U/ 49 U.S.C. app. g 2201, B &%

W/ AIP funds provided by the FAA to airports like SEA include both entitlement funds (those which are
based on the annual number of passengers and the annual amount of cargo transported at the airport) and
discretionary funds (those which are allocated by the FAA from the Aviation Trust Fund after all entitlement
funds have been allocated). @ U.S. Dep’t of Transp., Fed. Aviation Admin., Order 5100.384 Airport
Improvement Program (AIP) Handbook (1989) q 24 (”Order 5100.38A”). Entitlement funds account for
approximately 50 percent of the total annual funds distributed by the FAA from the Aviation Trust Fund and
discretionary funds account for approximately 15 percent. The remainder is allocated to system planning,
state apportionments, set-asides for Alaska, noise compatibility programs, reliever airports and non.primary

IdaIrports, n•Hl•H=nnl•

W/ 49 U.S.C. app. § 2203. The AAIA also authorizes funds for noise compatibility planning and to carry
out noise compatibility programs as set forth in the Aviation Safety and Noise Abatement Act of 1979, 49
U.S.G. gg 2101'25. a § 2204, The source of AIP fundhl8 is dIe MpQrt and Airway Trust Fund established
by the Airport and Airway Revenue Act of 19/0. 26 U.S.C. § 9502.I

I
I
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Projects eligible for AIP funding include runway and taxiway construction projects such as

those contemplated by the Port for SEA

The Aviation Safety and Capacity Expansion Act of 1990 provides airports with an

additional source of revenues for airport development. Under that statute, airport

proprietors may levy a tax of up to three dollars per passenger using its facility, subject to

the prior approval of the FAA.a' The statute provides that revenues derived from such

passenger facility charges ("PFCs") may be expended upon "eligible airport-related

projects."u'/ An eligible airport-related project means: (a) an airport development

project or airport planning project as defined under the AAIA; (b) terminal development

pursuant to 49 U.S.C. app. g 2212(b); (c) airport noise capability planning and noise

compatibility measures pursuant to 49 U.S.C. app. g 2104; and (d) construction of gates

and related areas at which passengers are enplaned or deplaned. w/ Thus, the Port may

use revenues collected from PFCs for construction of a third runway, as well as for noise

abatement measures needed to mitigate detrimental impacts of both current and future

airport operations at SEA.

As a condition of receipt of federal AIP funds, the FAA requires airport proprietors

to sign grant agreements containing a number of grant assurances. Included among the

grant assurances to which an airport proprietor must agree is the requirement to

keep up to date at all times an airport layout plan of the Airport . . . . The
Sponsor will not make or permit any changes or alterations in the airport or
in any of its facilities other than in conformity with the airport layout plan
as so approved by the FAA. w/

Keeping an airport layout plan (’'ALP") up-to-date requires amendment (and FAA

approval thereof) whenever construction at an airport is contemplated that is not provided

I
I
I
I
I
I
I
I
I
I
I
I
I
I

U/ 49 U.S.C. app. S 1513 a w,
W/ Id. g 1513(e)(1).

W/ Id. § 1513(e)(2)(B); see also 14 C.F.R. gS 158.13, 158.15.

W’ 14 G.F.R. Part 152 app. D T 25; see also 49 U. S.G. app. § 2210(15) (containing similar language);
Order 51(X).38A app. 1, Grant Assurance 29a (containing similar language).
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for on the eHsting airport layout plan. w/ FAA Regulations require that an amendment

to an ALP be filed with the FAA regardless of whether a proposed project is to be funded

with federal fbnds. w/ FAA approval of an ALP revision for SEA would be required in

order for the Port to proceed with construction of a third runway.

FAA approval of a revised ALP, even where projects proposed in the ALP would not

receive federal AIP funds, must be preceded by the preparation of an EIS or an

environmental assessment pursuant to NEPA.aY As the FAA explained recently in

approving an airport layout plan for a new commercial service airport:

No change may be made in the airport which is not in conformity with the
approved [airport layout] plan and which, in the opinion of the FAA would
adversely affect the safety, efficiency, and utility of the airport. . . . All
revisions to the airport layout plan are also subject to NEPA compliance,
environmental permit requirements and compliance with applicable federal

171/law

Moreover, the FAA must prepare NEPA compliance documents prior to giving

approval for AIP funding for airport projects.a' An EIS is mandated for FAA funding of

construction of runways and certain other projects with AIP funds. w

Assuming that it desires to use federal AIP funds for construction of a third runway

at SEA the Port would be required to seek prior approval by the FAA of a revised ALP

W/ 49 U.S.C. app. g 2210(a) (15) (B).

U/ h; see also Order 5100.38A app. 1, Grant Assurance 29a.

The sponsor will not make or permit any changes or alterations in the airport or in anv of
its facilities which are not in conformity with the airport layout plan as approved by Me
Secretary and which might, in the opinion of the Secretary, adversely affect are safety,
utility, or efficiency of the airport.

Order 51CX).38A app.1, Grant Assurance 29a.

W/ @ U.S. Dep’t of Transp., Fed. Aviation Admin., Order No. 5050.44 Airport Environmental
Handbook (1985) q 22a (”Order 5050.4A").

n/ U.S. Dep’t of Transp., Fed. Aviation Admin., Record of Decision, Approval of Airport Layout Plan and
Related Actions, Pease Air National Guard Base (Feb. 26, 1992) at 3-4.

B/ Order 5050.4A qq 21, 22.

KV ac q 21a(2).
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wIich showed are physicd modUrcations to the airport site proposed by the Port. In

addition, the FAA would have to prepare an EIS before approving federal AIP funding for

new runway construction at SEA The EIS process including the issues which the FAA

must address, is discussed in section IV.C, infra.

B. State Govenunellt/AIRTRA(;

As discussed in section 11.E.3, ut LB the Washington Legislature has directed

AIRTRAC to develop a comprehensive statewide air transportation plan that incorporates

airport improvements, as well as identifying opportunities for increasing the use of

intermodal uansponation options and high speed rail. Findings and recommendations

developed by AIRTRAC are to be presented to the Transportation Committee of the

Washington Legislature for its consideration and potential use in crafting substantive

legislation to implement statewide transportation objectives. Guiding AIRTRAC through

its deliberations and analysis are several goals for statewide transportation policy:

> Advancement of the state’s competitive position in national and
international trade;

Promotion of the enhancement of an integrated transportation
system;

Advancement of the development of a highly efficient statewide
passenger and cargo air transportation system;

Promotion of economic development statewide through air
transportation policy;

Promotion of the mitigation of negative impacts on
communities;

Pursuit of means to reduce congestion resulting from rapid
growth of air aafBc operations in the Puget Sound region; and

Improvement of coordination among local, federal, and state
air transportation policy efforts. w

>

As a result of its role in the development of statewide air ald hrtermodd

transportation policies, AIRTRAC potentially could have a substantial effect on the Port’s

and the PSR(?s decisions concerning expansion of operational capacity at SEA. AIRTRAC

>

b

b

b

b

U/ State of Washington, Air Transp. Comm’n, Mission Statement (Apr. 25, 1991).
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is scheduled to complete its analysis and submit recommendations to the Washington

l£gislature no later than December 1, 1994.w

The state government, moreover, possesses authority over the Port’s proposd to

develop a third runway at SEA. First, the Washington Legislature has placed a moratorium

on any runway construction at SEA through December 1, 1994. w' Second, the state has

power to issue or deny certain penrdts that may be required ulder Washinglon

environmental law before construction may begin. Those statutes are discussed in sections

IV and V. infra

State and regional agencies potentially having jurisdiction over construction of a

third Iunway at SEA include the Washington Department of Ecology, the Washington

Department of Transportation, the Washington Office of Archaeology and Historic

Preservation, the Puget Sound Air Pollution Control Agency, and the WaslMglon

Department of Community Development. Pursuant to their statutory authorities, these

agencies are required to protect, among other things, local, regional and state air and water

quality, fish and wildlife habitat, historic and archaeological sites, and wetlands.

Consequently, they would impose restrictions on the Port’s ability to harm those resources

and environmental conditions. w

Oppsition to a new Iunway at SEA by the Washington Legislature, state agencies

or Governor Ix)wry thus could have a signihcant impact on the ability of the Port to

proceed with its airport development plans.

G Puget Sound Regional Counca

As discussed briefly in section II.E.1, UB the PSRC is a regiond plaualg agency

made UP of King, Pierce, Snohomish and Kitsap Counties and their incorporated cities ard

I
I
I
I
I
I
I
I
I
I
I
I
I W/ Wash. l2gis. Serv. ch. 190, S.H.B. No. 2609 gl (1992).

Vb/ See RCW 53.Q8.350n

n/ The roles that these agencies could play with respect to a new runway at SEA is discussed in section
V. infra.
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towns johled by an interlocal agreement pursuant to state law. w’ The PSRC is the

designated Metropolitan Planning Organization and the Regional Transportation Planning

Organization for the central Puget Sound Region. w/

1. The Intedcxal(3Dpelation Act

The Interlocal Agreement establishing the PSRC was entered into pursuant to the

provisions of the Interlocal Cooperation Act of 1967.w/ This statute was enacted to

provide a formal mechanism whereby local governments could cooperate with one another

on the basis of mutual advantage in order to provide services and facilities that will "accord

best with geographic, economic, population and other factors influencing the needs and

development of local communities."u/

The Interlocal Cooperation Act does not confer any additional substantive powers

or authority on the local governments cooperating in an intergovernmental entity, nor does

it give the intergovernmental unit any specific power. However, it provides a mechanism

allowing local governments to exercise their existing powers, privileges and authority

jointly with other local governments and to finance the resulting joint projects.u"

By virtue of the Interlocal Agreement establishing the PSRC, the member counties,

cities, towns and Indian tribes agreed to

W/ These counties, cities and towns recently adopted a revised interlocal agreement that makes the
Ports of Seattle, Tacoma and Everett, the Washington Transportation Commission and the Washington
Department of Transportation voting members of the Executive Board of the PSRC, and eligible to become
members of PSRC General Assembly. Puget Sound Regional Council, Interlocal Agreement for Regional
Planning in the Central Puget Sound Area (Mar. 11, 1993) g V. (”lnterlocal Agreement”) The revision to the
Intedocal Agreement was necessitated by the PSRC’s desire to comply with the provisions of the Growth
Management Act relating to Regional Transportation Planning Organizations. Chapters 47.80 R.C.W. b
order to qualify for state planning funds available to transportation planning organizations such as the PSRC,
the members of the PSRC were required to include the ports and various state transportation agencies in
the regional Transportation Planning Board and to provide voting membership to the port districts and the
state agencies on the Executive Board of the PSRC. RCW 47.80.CKO,.060.

"9/ Id. § VII(A)(3), (4).

W/ Chapter 39.34 RCW.

181/ Id. 39.34.010eLena

EU Id. 39.34.030(1), (6).
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prepare, adopt, and maintain goals, policies, and standards for regional
transportation and regional growth management in the central Puget Sound
area, in accordance with federal and state law and based on local
comprehensive plans of jurisdictions within the region. The agency shall
ensure implementation in the region of the provisions of state and federal
law which pertain to regional transportation planning and regional growth
management . w/

I
I
I

2. Regional Tlallsponadon Planning c)rgalazadons

As the Regional Transportation Planning Organization for the central Puget Soul)d

region,w the PSRC is the agency authorized under state law to develop and adopt a

regional transportation plan, and to certify that the transportation elements of local

I
I
I
I

comprehensive plans conform to requirements of state law and are consistent with the

regional transportation plan. w

Washington state law requires Regional Transportation Planldng Orgardzations to

do the following:

1. Certify that the transportation elements of comprehensive plans adopted by
counties, cities and towns within a region conform with the requirements of
the Growth Management Act and are consistent with regional transportation
planJ

I
2. Develop and adopt a regional transportation plan that is consistent with

county, city and town comprehensive plans and state transportation plans;
and

I
I
I
I

3. Ensure that all transportation projects within a region that have a sigldflcant
impact upon regional facilities or services are consistent with the regional
transportation plan. w/

In order to meet its responsibilities for regional transportation planning, the PSRC

is authorized to produce a Regional Transportation Plan establishing the planning direction

for regonallysignihcant transportation projects including major highways and roads, public

I
I
I
I

W/ Interlocal Agreement ! II.

W/ Puget Sound Regional Council Res. A.91.01. See also RCW 47.80.020

&v RCW 47.80.030(1) (a), (b); a 36.70A070(6). See also Interlocal Agreement g IV(21).

W/ RCW 47.80.030(1), (2).
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transit systems, seaports, airports and other regional transportation facilities. w/ The

Regional Transportation Plan must address transportation system demand management,

levels of service and capital investments.n’

Pursuant to the Interlocal Agreement creating the PSRC, the Council’s professional

staff makes the initial detennination as to the consistency between transportation elements

of municipal comprehensive plans and the Regional Transportation Plan. w/ if the staff

finds these elements to be inconsistent with the Regional Transportation Plan, it will

recommend against their certification. Should that happen, the local govenunents involved

are notified and they may appeal the staff recommendation to the PSRC Executive Board

for resolution. w/ A board of hearing examiners made up of members of the Executive

Branch will attempt to resolve the conflict between the municipal plan and the Regional

Transportation Plan.n/

3. The Intam(xlal Surface TIansportation E£Edency Act

The passage of the federal Intermodal Surface Transportation Efficiency Act of 1991

("ISTEA"), m' greatly enhanced the powers of the PSRC, as the Regional Transportation

Planning Agency and the Metropolitan Planning Organization. Under ISTEA, the PSRC is

responsible for the adoption of a Transportation Improvement Program.w' Projects

included in the Transportation Improvement Program are eligible for federal transportation

funding.m/ Therefore, the PSRC now has direct responsibility for determining many of

I
I
I
I
I
I
I
I
I
I
I
I

W/ Interlocal Agreement ! VI1(1).

IW

w/ Id. g VI1(5).

190/B-

191/

I
I
I
I

W/ Pub. L. No. 102.240, 105 Stat. 1914 (1991).

B' IOS Stat. at 1959.

194/
nq–––––=-
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the transportation projects in the region -- including certain airport-related projectsuv

- dlat wia receive federd funds. The PSRC also must be involved in cooperative decisions

about how the state spends its federal transportation dollars in the Puget Sound region,

since ISTEA requires that all projects be consistent with the Regional Transportation Plan

maintained by the PSRC. w

4. The Growth Managernent Acm

The Growth Management Act ("GMA") requires King, Pierce and Snohomish

Courties to adopt multicounty planning policies.w'’ in October 1992, the PSRC’s

Executive Board acted to affirm the PSRC as the governmental agency responsible for

preparing multicounty planning policies.w

5. Reslnndbi]ity for the Regional Airport System Plan

In 1989, the PSRC entered into an agreement with the Port to establish a joint

planning process for developing a regional air carrier system plan for the Puget Sound

region.mY One purpose of this process was to provide input to the PSRC for updating

and amending the Regional Airport System Plan.

I
I
I
I
I
I
I
I
I
I
I

HV Examples include highway and rail improvements designed to serve SEA

B/ IOS Stat. at 1964.65.

W/ A more comprehensive discussion of the Growth Management Act is provided in section IV.A infra.

U& RCW 36.70A210.(7). Kitsap County, the other member county of the PSRC, was not required to
participate in the multicounty plan because its population is less than 450,000. Kitsap, however, voluntarily
chose to participate in the multicounty plan. Puget Sound Regional Council Executive Board Agenda, Action
Item 7, -Proposed Multicounty Planning Policies for King, Kitsap, Pierce and Snohomish Counties” (Jan 12.
1993) at 7a.5.

W/ Puget Sound Regional Council, Regional View (Dec. 1992) at 9. See also Puget Sound Regional
Council Executive Board Agenda, Action Item /.

mY Interagency Agreement at 2. More precisely, it was the PSCOG that entered into the agreement with
the Port. When the PSCOG was dissolved and the PSRC was formed in its place, the PSRC assumed PSCOG’s
role in the Interagency Agreement.
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The Regional Airport System Plan is part of the larger Regional Transportation Plan.

The PSRC, as dIe Regiond Transportation Planning Organization under state law, is

responsible for maintaining the Regional Transportation Plan. w

Because ’any new proposal for addressing the air transportation needs of the Puget

Sound region must first be included in the Regional Airport System Plan, the PSRC General

Assembly’s decision on a Regional Airport System Plan amendment is a key step in the

implementation of the PSAT(rs three-airport system plan. As both the regional

transportation planner and the arbiter of the consistency of any single plan with regional

plans, the PSRC can play a pivotal role in any air transportation expansion activities. The

PSR(rs role in the new ISIEA process should provide it with the authority to direct federal

funds either towards or away from transportation projects according to its plans.

Moreover, because the PSRC possesses considerable responsibility under the GMA

over the Port’s ability to proceed with its desire to construct a third runway at SEAm/

the PSRC must determine whether a third runway at SEA should be incorporated in the

Regional Transportation Plan in the form of an amendment to the Regional Airport System

Plan. The PSRC may take one of several actions open to it:

it may amend the Regional Airport System Plan -- and thereby the Regional
Transportation Plan -- to include a third runway at SEA; or

it any adopt the resolution enacted by its Executive Board which allows the
Port to continue to plan for the development of a third runway but prohibits
construction of the runway until 1996, and then only if alternatives to the
runway prove to be infeasible;w or

it may amend the Regional Airport System Plan to include other alternatives
-- such as the construction of a replacement airport or the development of
sufficient reliever airport capacity to obviate the necessity for expanding SEA;
or

>

>

>

m/ RCW 36.70A070(6), 210(/); a 47.80.030(b).

be discussion in section IV.A infra.

nv Executive Board, Puget Sound Regional Council, Regional Airport System Plan Resolution (Apr. 8,
1993) .
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> it may fail to amend the Regional Airport System Plan.

If the PSRC adopts the first alternative, the Port is flee to proceed with the

development of the third runway without concern about violating the GMA. If it adopts

the second option, the Port may continue planning for the third runway, but may not

implement those plans until 1996.w if, however, the PSRC chooses either of the two

other actions, then Port actions to develop the third runway are subject to legal and

administrative challenges pursuant to the procedures contained in the GMA.w Such a

challenge may be brought by any city -- or a group of cities -- and/or by the PSRC. w

Further, even if the PSRC amends the Regional Airport System Plan to accommodate

a third runway at SEA nearby cities which believe that the new Regional Airport System

Plan and Regional Transportation Plan are inconsistent with the comprehensive plans they

have adopted pursuant to the GMA may institute an administrative proceeding against

both the PSRC and the Port alleging a violation of the GMA. w

However, the lack of administrative and judicial experience with the GMA provides

little certainty about the PSRC’s ability to enforce the authority it possesses as the

Metropolitan Planning Organization and Regional Transportation Planning Organization

or the ability of other parties to demonstrate that the GMA has been violated and to

maintain an enforcement action. The proposal to expand airport system capacity in the

Puget Sound region may prove to be a test case during which some of these issues will be

resolved.

I
I
I
I
I
I
I
I
I
I
I
I
I

W/ At present, the Port has no intention of beginning construction of the thkd rrurway before 1996.
Therefore, this alternative would not impose any delay on the Port?s existing timetable.

m/ RCW 36.70A250-.340. See section IV.A infra
=•=B #

I
I
I

RCW 36.70A280Cll. See section IV.A infra.al===inn

w7/ RCW 36.70A280(1).

REPORT ON LEGAL ISSUES . Page 59



D. Port of Seattle

Under state law, port distdcts may be created only through the act of one of the

various counties of the State. w Acting under this statutory authority, King County

created the Port as the port district for King County.m/ Consequently, the Port’s

jurisdiction encompasses all of King County, and it may exercise authority as a port district

throughout the County.

Port districts such as the Port are defined as municipal corporations under the laws

of the State of Washington.mY As the owner and operator of SEA, the Port also is

classified as a "municipalit/' pursuant to the provisions of the Municipal Airports Act.w

The Port’s powers pursuant to the Municipal Airports Act and the state Ports statute are

independent of, and supplemental to, one another. w/

1. Powas Undu Port DistIict Statutu

The purposes for which port districts may be established include the

acquisition, construction, maintenance, operation, development and
regulation within the district of harbor improvements, rail or motor vehicle
trallsfer and terminal facilities. water transfer and terrninal facilities. air
transfer and terminal facilities, or any combination of such transfer and
terminal facilities, and other commercial transportation, transfer, handling,
storage and terminal facilities, and industrial improvements.a“

By virtue of its status as a municipal corporation, a port district

possesses and can exercise the following powers and no others: First those
granted in express words; second, those necessarily or fairly implied in or
incident to the powers expressly granted; third, those essential to the
declared objects and purposes of the corporation -- not simply convenient,

Id. 53.04.010

Z/ See also section II.A supra.

W/ RCW53.04.060. Port districts are characterized as ”special-purpose” municipalities, whereas political
subdivisions like King County or the City of Des Moines are ”general-purpose" municipalities.

211/ Id. 14.08.010
r

UU Port of Seattle v. Isernio, 435 P.2d 991, 993 (Wash. 1967). See also in re Port of Seattle, 495 P.2d
327, 330 (Wash. 19/2).

av RCW 53.04.010.
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but indispensable. Any fair, reasonable doubt concerning the existence of the
power is resolved by the courts against the corporation, and the power is
denied.w

Applying the foregoing rule, Washington state courts limit the powers exercised by the Port

to those that are expressly granted and those that are "necessarIly or fairly implied in or

incident to" the express powers.b“

Although the statute as originally enacted in 1911 primarily dealt with activities

more narrowly related to the anditional role of port districts, w the law was amended

in 1963 to give port districts greater authority to provide air transportation services. w

Pursuant to Title 53 of the Washington Code, the state legislature expressly has authorized

the Port and other port districts to:

> Exercise the right of eminent domain to acquire by purchase or by
condemnation, or both, all lands, property, property rights, leases, or
easements necessary for itS purposes;w/

b

>

Levy and collect property taxes to pay compensation to owners of property
damaged or acquired by the exercise of eminent domain;w/

Construct, condemn, purchase, acquire, add to, maintain, conduct and
operate harbor facilities and improvements, warehouses, storehouses, ferries,
canals, bridges, subways, cableways, air transfer and terminal facilities,
administration buildings and other buildings and structures -- or
combinations of such facilities -- for the economical handling, packaging,
storing and transporting of freight and handling of passenger traffic;w

W/ @A£L£!%gtLvLB£iBH 166 P. 780, 781 (Wash. 1917) (citing Dillon, Mrd£bd
£Z'Ur2t]QU § 89); @uM©b£ur .mJ©&j£4inN&lgb 59/ P.2d 383, 386
(Wash. 1979)

LV W©biur ,MJ©&IBnl WErEgbr 597 P.2d at 386.

W/ 1911 Wash. laws ch. 92 § I.

W/ 1963 Wash. laws ch. 147 g 1.

W/ RCW 53.08.010.

219/
e=HUB

W/ Id. 53.08.020
qlll•Hl•HIHIB
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> Improve its lands by dredging, filling, bulkheading, providing waterways or
otherwise developing such lands for sale or lease for industdal or commercial
purposes;n/

> Acquire, consa:uct, install, improve and operate sewer and water utilities and
other facilities for the control or elimination of air, water or other pollution
to serve its own property and other property ownersw/ provided that the
cost of providing such facilities and services to others shall not be paid out
of any tax revenues of the port; n/

I
I
I

> Establish local improvement districts within the port district, levy special
assessments on all property specially benefitted by the improvements and
issue local improvement bonds to be paid from the local improvement
assessments;a'

I
I
I

> Improve navigable and nonnavigable waters of the United States and the
state of Washington within the district, create and improve new waterways,
regulate and control all such waters and all natural or artificial waterways
and remove obstructions therefrom, straighten, widen, deepen and otherwise
improve any water, watercourses, bays, lake or streams flowing through or
located within the district;w

b Lease all lands, wharves, docks and real and personal property owned and
controlled by the port for no more than a total of 80 years, except that
airport property may be leased for its estimated useful life, but not to exceed
75 years;z“I

I
b Sell and convey any of its real or personal property upon a formal

declaration by the port commission that the property is no longer needed for
district purposes, provided that if such property is part of a comprehensive
improvement plan, it may not be disposed of until the property is found to
be surplus in a modification of the comprehensive plan;z/I

I
I
I
I

a/ Id. 53.08.040n

B/ A port may not enter into an agreement or contract to provide these services and facilities to others,
if substantially similar utilities or facilities are available from another source (or sources) willing and able
to provide them, unless the other source (or sources) consents. a

av Id. 53.08.050Inin

Id. 53.08.060
al•IH•gIl=B

I
I
I

Id. 53.08.080Innp

nl/ Id. 53.08.090M
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> Accept gilts of real and persorul property for and on behalf of the port
dsaict and to expend funds for the improvement and betterment of such
dRs; m'

Conaact for dre purchase of labor and materials, providing that contracts for
work exceeding $100,000 are subject to a public bidding process;z/

[ritiate and carry out necessary studies, investigations and surveys required
for ale proper development, hnprovement and utilization of all port
properties, utilities and facilities, and assemble and analyze the data obtained
aId cooperate with the state and other port districts and other operators of
terminal and transportation facilities;n’

>

>

I
I
I
I
I
I

>

>

Engage in economic development programs;w

COIUUUCt, bnprove, mdrtah\ aId operate public park and recreation
facilities (with the approval of the government agency with jurisdiction over
the area) when such facilities are necessary to more fully utilize boat landing,
harbors, whuves ard piers, air, land, and water passenger and transfer
terrninals and other port facilities authorized by law pursuant to the port’s
comprehensive plan of harbor improvements and industrial
development; a' and

Enter into a mutual agreement with another port district (or districts) for the
joint exercise of all of their powers, providing that two or more districts
acMrg johrtly shall not acquire any real property interests or real property
rights in any other port district without that district’s consent.z“

>

I Thus, state law delegates a broad array of powers to the Port and other port districts

h Waslhgton to enable them to carry out their responsibilities for harbors and airport

I propertres.

I
I
I

Id. 53.08.110==n==

229/ Id. 53.08.120
nHHl•l=••=

IF

W/ Id. 53.08.160nHll•Inn

I
I
I
I

a/ Id. 53.08.245ani•ll=•HiB

Id. 53.080.260. .270

Id. 53.08.240.
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2. Powas urdu the Mmidpal Airports Act

The Municipal Airports Act provides a broad grant of powers to port districts and

municipalities that own airports.w These p'owen include authodty to acquire property

for airport purposes, to operate and control airport facilities and to perform certain other
activities.

a. The Mquiddon of Property

Under the Municipal Airports Act, port districts may acquire property -- by purchase,

gift, devise, lease, or by exercise of the power of eminent domain "for an airport, or

restricted landing area, or for the enlargement of either, or for other airport purposes. . .

.' w’ This power may be used to acquire property for airports ’'either within or without

the terHtodal limits of such [port] and within or without this state,'@'’ despite the fact

that Title 53 restricts port actions to "within the district.'w'

The acquisition of property for airport purposes and the acquisition, establishment,

construction, enlargement, improvement, maintenance, equipment and operation of airports

and air navigation facilities are statutodly declared to be

public, governmental, county and municipal functions, exercised for a public
purpose, and matters of public necessity, and such lands and other property,
easements and . . . privileges acquired and used by such municipalities [for
airport purposes] shall and are hereby declared to be acquired and used for
public, governmental, county and municipal purposes and as a matter of
public necessity.B/

Despite the broad language conferring eminent domain powers on port districts

under the Municipal Airports Act, Washington courts strictly construe all delegations of

See Chapter 14.08 RCW.

av Ld 14.08.030(2).

Id. 14.08.030(1).

Z/ Compare RCW 14.08.030(1) with RCW 53.04.010.
715 CWash. 1978). This means that the Port could acquire property outside King County for purposes of
developing a supplemental or reliever airport.

B/ RCW 14.08.020.

See also State v. Port of Peninsula, 575 P.2d 713,
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endlent domdr powers.z/ Adddonally, the extratenitorial exercise of eminent domain

power is expressly Baited by the Mudcipal Airports Act, which requires that a municipality

first obtain the consent of another municipality before it may acquire or take over any

airport or other air navigation facility owned or controlled by the other municipality. w/

Nevertheless, beyond these limitations, there are few constraints on the ability of the Port

to use any lawful means -- including condemnation -- to acquire property for an airport or

airport-related purpose, without regard to the current use of such property or whether

property is located within King County.

b. Operational Powas

The Municipal Airports Act additionally gives port districts comprehensive powers

over the "management, government and use of any properties under [their] control,

whether within or without the territorial limits of the municipality. . . .'w/ These

powers include the provision of fire protection and police services, the power to enact and

enforce criminal and safety ordinances and regulations and the control and management

of "such part of all highways, roads, streets, avenues, boulevards, and territory as adjoins

the limits of any airport or restricted landing area acquired or maintained under the

provisions" of the Municipal Airports Act. w/

Other operational powers granted by the Municipal Airports Act include authority

to sell or lease airport property to private parties or governmental entities; to confer the

privileges of concessions of supplying goods, commodities, things, services and facilities;

and to "exercise all powers necessarily incidental to the exercise of the general and special

powers granted [in this section]" of the statute.z“ The Municipal Airports Act also

permits airport owners to engage in joint operations and activities with other municipalities

I
I
I
I
I
I
I
I
I
I
I
I
I

U/ ble_£Lya£e39Le 638 P.2d 549 (Wash. 1981).

W/ RCW 14.08.030(1).

m/ h 14.08.120(2). This authority enables the Port to operate an airport outside of King County.

242/e=•

I
I
I

bY a 14.08.120(4), (5), (7).
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or with the state either under the terms of a formal agreement or by concurrent action by

the governing bodies of each of the parties.w/ Municipalities or port districts acting in

concert with others have the same powers under the Municipal Airports Act as those

granted to individual municipalities or port districts, and those powers may be exercised

within or outside the territorial limits of either or any of the municipalities and within or

outside of the state, if the laws of the other state allow such joint action.w

c. Plarrrang Powas

Both the Municipal Airports Act and Title 53 give airport-owning port districts wide

latitude to conduct studies, investigations, and to engage in a multitude of planning

activities similar to those which the Port and the PSRC have undertaken.w Thus, the

Port has the power to undertake site-specific E:ISs for the third runway at SEA. w’ it is

less clear whether the Port may produce site-specific EISs for the Snohomish or Pierce

County components of the multi-airport system recommendation unless those jurisdictions

are willing to allow it to do so. if the Port is not permitted to acquire or take over Paine

Field without the consent of Snohomish County, it is unlikely that the Port may develop

specific planning documents (such as an EIS) for the development of Paine Field for

commercial air traffic without the consent of Snohomish County. w'

3. Interjwisdicdonal Con£licb

Pursuant to RCW 14.08.330, which is found in the Municipal Airports Act, the Port

has been given "exclusive jurisdiction" over the operation and control of SEA. w/ Foi

purposes of the ACC Cities’ concerns, this is an extremely signiflcant provision, because it

W/ Id. 14.08.200I

245/n

246/ Id. 14.08.030: id. 53.08.160e 1•H=n•HiB

247/ Id. 14.08.030: id. 53.08.160nln

b& Id. 14.08.030

249/ Id. 14.08.330U==uP
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I
I

suggests that apart from a few exceptions,u’ the Port’s operation of SEA is exempt from

all local land use, zoning and other regulatory controls.

Airports operated by one municipality (or port di,suit) that are physically located

I within the tenitodal limits of another municipality are under the "exclusive jurisdiction and

control" of the operating municipality.n/ One potential interpretation of this language

I would hold that SEA which constitutes port district property and lies predominately within

the physical and territorial boundaries of the City of SeaTac, cannot be regulated by the

I
I

City of SeaTac or the ACC Cities.z" Under the Municipal Airports Act, it is the port

district-airport operator, not the general purpose municipality within which the airport is

located, that exercises exclusive jurisdiction over the airport and air navigation

I
I
I
I

W/ See discussion below regarding property acquired by the Port for noise abatement purposes and the
zoning of airport hazards.

U/ RCW 14.08.330. gbl &BBtyM©MajILe 223 P.2d 834, &40 (Wash. 1950). RCW
14.08.330 provides:

I Every airport and other air navigation facility controlled and operated by any [port district],
. . . shall, subject to federal and state laws, rules, and regulations, be under the exclusive
jurisdiction and control of the [port district] controlling and operating it. . . . No other [port
municipality] in which the airport or air navigation facility is located shall have any police
jurisdiction of the same or any authority to charge or exact any license fees or occupation
taxes for the operations. However, by agreement with the [port district] operathrg and
controlling the airport or air navigation facility, a municipality in which an airport or air
navigation facility is located may be responsible for the administration and enforcement of
the uniform fire code . . . on that portion of any airport or air navigation facility located
within its jurisdictional boundaries.

I
I
I
I

Id. (emphasis added).

W/ An alternative interpretation would be that the statute’s reference to exclusive jurisdiction merely
enables the Port to establish a police force at SEA to enforce airport rules and provide security. This
interpretation is less persuasive, however, because the statute also prohibits the licensing and taxing of
airport operations, activities that traditionally are included in the police powers of local jurisdictions.
Nevertheless, this alternative interpretation could provide a basis for efforts by the ACC Cities to regulate
airport activity at SEA to the extent that any such activity occurs within their jurisdictional boundaries.I

I
I
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facmties.a“ Moreover, the statute prohibits an airport host jurisdiction &om imposing

license fees or occupation taxes on airport operations.z“

Only two court cases have discussed the exclusive jurisdiction of airport proprietors

under the Municipal Airports Act, and each failed to do so with any clarity.a' The

decision in Kar I:antE which construed an earlier version of RCW 14.08.330 containing

the same exclusive jurisdiction language, held that RCW 14.08.330 deprived municipalities

and counties (in this instance King County) of their ability to impose licensing on airport

tad operators.a' The decision did not state that the section deprived local jurisdictions

of their police powers, and it also expressly declined to construe whether language similar

to RCW 14.Q8.120 unconstitutionally conferred police powers on the Port.w/

Nevertheless, in discussing RCW 14.08.330, the court referred a number of times to

appellant’s challenge to that section’s withdrawal of police powers from airport host

municipalities, but did not expressly use that terminology in its decision.k“

Consequently, the precise legal interpretation of section 14.08.330 is unknown, but it is

reasonable to conclude that it prevents airport host municipalities from exercising

regulatory authority (i.e., police powers) over airport operations.

In the Normandy Park case, the court interpreted Kiu£anty as "preclud[ing] other

entities ’from interfering with respect to the operation of Seattle-Tacoma airport.” w/

The court stated further that the statutory limitation on the exercise of police jurisdiction

kv RCW 14.08.030. It is uncertain as discussed infra, whether the Port’s exclusive jurisdiction includes
local government police powers.

U/ a ®KjrBJb]]atl 223 P.2d at 840 (finding that statute prohibits King County from imposing
licensing requirements on taxicabs using SEA).

106 Wash. 2 d 1 O07 ( 1986); KiuJbB£tyaDB£aBb 223 P .2d at &40.

U/ Kiu1 JbBBty, 223 P.2d at &40.

2H/ Id. at 84(Mlq

Id. at &+0
MBB•ln•nB

Z/ Normandy Park, 71/ P.2d at 772.
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I
I "merely means that the airport is ’responsible’ for police operations at the airport, and no

other municipality may interfere with those operations."w This latter comment by the

court is unclear in its intent, and could be interpreted as imposing either few or signifrcant

restrictions on airport host municipalities.

Final resolution of the rneaning of RCW 14.08.330 may provide little practical

benefit to the ACC Cities’ potential strategies for addressing the proposed construction of

a third runway at SEA however. All of the property currently used by the Port for airport

purposes lies within the City of SeaTac, as does nearly all of the property that has been

identified for acquisition for the Port?s proposed new runway project at SEA.m/ The

Port’s acquisition plans for the new runway have identified only a small parcel of property

that is located in one of the ACC Cities -- the City of Buden, a' and that parcel likely

would constitute part of the clear zone for the new runway.

The ACC Cities retain several means by which they could exercise local police

powers to affect Port actions. First, the Municipal Airports Act provides that the power of

port districts to control and manage streets and territories that adjoin the drport or a

restricted landing area is not exclusive, but is concurrent with the jurisdiction of the

neighboring city or county (for unincorporated areas). m' ACC Cities that adjoin SEA

property, therefore, possess concurrent jurisdiction over land and streets that lie along

SEA’s boundaries. This means that neither the Port nor the adjoining municipality may act

unilaterally with respect to the use or control of adjoining streets and properties, but must

work cooperatively with one another.

Second, the Port’s power to acquire real property for airport purposes does not

necessarily carry with it the power to override the zoning of the locality in which the

I
I
I
I
I
I
I
I
I
I
I
I
I
I

W/ K at 773.

m/ See Appendix B; Flight Plan EIS at 4-60. The Port has acquired a number of properties in the Cities
of Des Moines and Bwien, pursuant to the Port?s Part 150 program, but to date these properties have not
been converted to airport uses.

W/ Potential acquisitions in Burien involve a few acres bound by Des Moines Memorial Drive to the east,
SR 518 to the north and 9th Avenue South to the west. Flight Plur EIS at 4-60.

kv RCW 14.08.330.I
I
I
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property is located. For example, Title 53 of the Revised Code of Washington authorizes

port dstricts operating airports to undertake programs to alleviate and abate the effects

of jet aircraft noise on areas surrounding an airport, including the acquisition of property

or property rights and the redevelopment of such properties for uses consistent with airport

operations.z“ The Port’s ability to use property acquired for noise mitigation purposes

is limited by the mandate that its redevelopment of such property adhere to local zoning

regulations.a' Consequently, municipalities within which acquisitions of property for

noise abatement purposes take place, such as the ACC Cities, retain authority to control

the use of such properties through zoning ordinances. Examples of the types of restrictions

that a city conceivably could impose include a prescription of procedures and approvals

required for demolition of residential property or a requirement that such property be used

for public facilities or parkland.

Third, political subdivisions within which an airport hazard is located retain

authority to enact zoning ordinances to remove or control the hazard, even though airport

proprietors are authorized to acquire property interests -- by condemnation, if necessary -

- in airport hazards outside the boundaries of the airports to insure the safe and efficient

operation of airports and to provide safe approaches to airport runways. m/

Alternatively, a neighboring jurisdiction in which an airport hazard is located may choose

to share its zoning responsibility with the political subdivision that owns the airport.

Consequently, the Port could create a joint airport zoning board with the City of SeaTac

a/ n 53.54.010, .030. Aircraft noise abatement and mitigation programs are limited to an area no
more than six miles from the paved end of any runway and no more than one mile from the centerline of
any runway or aom an imaginary runway centerline extending six miles from the paved end of the runway.
a 53.54.020. Port districts may finance noise abatement and mitigation programs through federal grants
or loans, by using revenues generated by rentals, charges or from the proceeds of general obligation or
revenue bonds. Id. 53.54.040.a

EV Ld 53.54.030(6)(b).

W/ a 53.08.030(3). no Lo£_Qbma I @1 laiac£Lrlb 576 P.2d 899, 901
(Wash. 19/8).
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or another local jurisdiction for purposes of regulating potential hazards to operations at
SEA.w/

4. Powu to hnplelnelU the PSAT(?s Multi-Airport System
R£comanndation

The Municipal Airports Act and Title 53 provide the Port with sufficient legal

authority to construct a third runway at SEA w/ The Port is barred by state law from

implementing any plan to construct an additional runway at SEA until December 1,

1994. w/ The moratorium on runway construction, however, does not prevent the Port

from continuing to study, plan for, and develop a site-specific EIS for the proposed third

Iunway.w

Notwithstanding the moratorium, the Port nonetheless possesses sufficiently broad

statutory authority under the Municipal Airports Act to allow it to proceed with the

acquisition of approximately 110 acres of property located in the SeaTac and Burien,

particularly if it were acquire that property through eminent domain. The Port merely

would be required to demonstrate that the acquisition was for a public purpose,a” and

neighboring jurisdictions would have little control over the property’s acquisition. It is less

clear, however, whether the Port could purchase property in SeaTac or Burien without first

complying with the pertinent local regulations of those two jurisdictions.

Both Title 53 and the Municipal Airports Act also provide the Port with an array of

financial and fiscal mechanisms by which it may pay for the expansion of SEA.m'

However, since Snohomish County owns Paine Field, the Port does not have the authority

to implement the entire PSATC recommendation which includes the development and use

W/ We are unaware of the creation of any such joint airport zoning board with respect to Me Pods
operations at SEA

See RCW 14.08.030,.120(1), (7); Uc 53.CH.010, .08.020.

w/ Ld 53.08.350

IZSY 1992 Wash. laws ch. 190 g 1.

m/ See RCW 14.08.030(2).

m/ See id. 14.08.080, .1(X), .112, .160; id. 53.08.Olo, .eso, .080, .36.020, .030, .040J .40.OloJ .020,
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of Paine Field as a commercial airport. Although the Municipal Airports Act enables the

Port to acquire and establish airports outside of its territorial jurisdiction of King County,

it may not acquire or take over an airport owned or controlled by any other municipality

without the consent of that municipality.m/ Given statements made by its political

leadership, it is unlikely that Snohomish County would consent to a Port takeover of Paine

Field that would allow commercial service to be initiated.m/ it is equally unlikely that

Snohomish County would develop Paine Field in accordance with the PSATC’s

recommendation.

n The (=tiaofNonnandy Park Des Moinu, Budm and Tukwila

Under the Constitution and laws of Washington, the City of Normandy Park is a

third class city and the cities of Baden, Tukwila and Des Moines are noncharter code cities.

Although SEA is located within SeaTac, the constitutional and statutory powers possessed

by the ACC Cities may be used to affect the proposed development of a third runway at

SEA

1. Authority to Exadse Munidpal Powas

The Washington Constitution authorizes the State Legislature to provide for the

incorporation, organization and classification of municipal corporations. w Pursuant to

that authority, the Legislature has enacted several statutes delegating powers to particular

classes and kinds of municipalities. w' While all Washington cities have similar

fundamental municipal powers, a city’s particular classification win determine its authority

to raise revenues and issue bonds.

IIi! Id. 14.08.030•

IU See, e.g., Statement of Elizabeth McLaughlin, Councilwoman, Snohomish County Council (found h
Puget Sound Air Transp. Comm., Minutes of Meeting (June 17, 1992)) (expressing opposition to
development of commercial service at Paine Field).

In/ Wash. Const. art. 11 § IO.

PS/ See. e.g., Titles 35 and 35A RCW.
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& CidHOftheThild (=lass

As a Bird class city, Nonnurdy Park has only those powers granted by Chapter

35.24 of the Revised Code of Washington, which specifically governs third class cities, and

by Chapter 35.21 RCW, which applies to all classifications of non-code cities. The powers

of third class cities include authority
>

>

To establish, build and repair and generally manage and control public
highways, streets and bridges;a/

To abate and prevent the pollution of streams, lakes, or other sources of
water supply by exercising jurisdiction over all streams, lakes or other
sources of water supply both inside and outside of the city limits and to
enact ordinances which contain enforcement mechanisms;w'

b To enact all ordinances, rules, and regulations to maintain the "peace, good
government and welfare" of the city and its trade, commerce and
manufacturers. and to enact and enforce within its limits all other local,
police, sanitary and other regulations as do not conflict with general
laws;w/ and

> To purchase, lease, or otherwise acquire real estate and personal property
necessary or proper for municipal purposes and to control, lease, sublease,
convey or otherwise dispose of such property. w/

b. Nonc:harte CMe (:itia

A city initially may incorporate as a nonchaner code city ("code city’'), or, if already

incorporated, may elect to be classified as a code city.m/ Code cities are governed by

Title 35A of the Revised Code of Washington, which confers the broadest powers of local

IT)/ Ld 35.24.290(3).

278/
ell•lIHl•lnB

w/ Ld 35.24.290(17).

Id. 35.24.300B

n/ a 35AOI.020. As noted above, Baden, Des Moines and Tukwila are noncharter code cities. Any
incorporated city or town may become a nonchaner code city either by means of a petition signed by the
number of residents equaling at least 50 percent of the votes cast in the last general municipal election, or
by means of a referendum following the submission of a petition signed by the number of residents equaling
at least IO percent of the votes cast in the last general municipal election. K 3SA02.010-.020, .060.
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self-government consistent with the state Constitution. w' "[T]his statute frees code cities

from the limiting doctrIne of©td£guaBtk which requires that general words following

specific words in a statute must be construed to include things of the general kind or class

as the specific words."u/ The statute explains:

Any specific enumeration of municipal powers contained in this title or in
any other general law shall not be construed in any way to limit the general
description of power contained in this title, and any such specifically
enumerated power shall be construed as in addition and supplementary to
the powers conferred in general terms by this title. All grants of municipal
power to municipalities electing to be governed under the provisions of this
title, whether the grant is in specific terms or in general terms, shall be
liberally construed in favor of the municipality.z“

The broad grant of powers to code cities enables their legislative bodies to exercise

"all powers possible for a city . . . to have under the Constitution of this state, and not

specifically denied to code cities by law.' w/ A code city’s exercise of particular powers,

therefore, may include all those powers ever authorized under the state constitution and

general laws of the stateu’' for city government. w/

The statute specifically provides code cities with the power to:

> create a municipal planning agency, engage in local comprehensive planning
and issue development regulations consistent with the comprehensive
plan; n/

nJ Id. 35AOI.010
e•IHll••l•HiB

m/ £LyMlwILabBx 795 P.2d 174, 175 (Wash. 1990).

RCW 3SA01.010: see also id. 35A.11.050.
e•=•nB

W/ Id. 35All.020n

The general law” means any provision of state law that is not inconsistent with Title 35A RCW,
enacted before of after Tide 354 which is by its terms applicable or available to all cities or towns.
35AOI.050.

W/ @ MuLtIitIEMuR 546 P.2d 1236, 1238 (Wash. 1976).

Chapter 35A63 RCW.
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>

>

>

protect waters within the city or comprising part of the citys water
supply;w/

perform the duties imposed upon cities of like population relating to the
pubHc heddr ard sdety &rcludhrg exercising control over water
pollution; w

provide standards for the construction of buildings;n/

acquire and operate recreational facilities; m/

acquire, develop, improve and operate libraries and museums and preserve
historical material, markers, graves and records; n'’ and

join with other municipalities for joint or intergovernmental cooperation,
activities and enter into joint agreements for the acquisition, ownership,
leashrg, control, improvement, occupation and use of land or other
proprty.m'
2. Police Powas

The Was}&rgton Constitution contains a direct delegation of police power to local

governments.m/ That delegation is limited only by the requirements that police powers

be used to regdate locd matters and that the exercise of such powers be reasonable and

consistent with the general laws of the state. m/ The police powers of Washington

b

>

>

W/ Id. 35A70.010I

Id. 35A70.070.e-

m/ Id. 35A70.040a

m/ Id. 35A67.010We

PJ/ Id. 35A27.010a===IS

m/ Id. 35A35.010
elln•l•HHl•B

av See Wash. Const. art. 11 § ll. This section provides any county, city, town or township may make
and enforce within its limits all such local police, sanitary and other regulations as are not in conflict with
general laws.- Uc

lb/ See Detamore v. Hindley, 145 P. 462, 463 (Wash. 1915). See also Hass v. Kirkland, 481 P.2d 9
(Wash. 19/1); Tacoma v. Vance, 496 P.2d 534 (Wash. ct. App.), review denied, 81 Wash. 2d IOOI (1972);
Petstel, Inc. v. King County, 459 P.2d 937 (Wash. 1969); Seattle v. Long, 380 P.2d 472 (Wash. 1963).

(continued...)
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municipalities have been described as extending not only to the protection of"public peace,

health, morals and safety, but also to those intended to promote the general public welfare

and prosperity."M/

Although the general grant of police power appears broad, Washington common law

applies Dillon’s Rule to limit such power.

It is a general and undisputed proposition of law that a municipal
corporation possesses and can exercise the following powers and no others:
First those granted in express words; second, those necessarily or fairly
implied in or incident to the powers expressly granted; third, those essential
to the declared objects and purposes of the corporadon -- not shnply
convenient, but indispensable. Any fair, reasonable doubt concerTring the
existence of the power is resolved by the courts against the corporation, and
the power is denied.a'

Unless the state leaves room for concurrent authority, a muacipality’s poHce power

ceases when the state legislates on the same subject.z/ Nevertheless, "cowts wiU not

interpret a statute to deprive a municipality of the power to legislate on particular subjects

unless that clearly is the legislative intent.' w'

a. Zoning and Planning as Police Powas

The principal local land use powers -- the power to plu1 and the power to zone

are recognized in Washington as a "valid exercise of the police power, and will be upheld

H/(...continued)
As one court has written: This is a direct delegation of the police power as ample widrh its Ihnits

as that possessed by the l#gislature itself. It requires no legislative sanction for its exercise so long as the
subject-matter is local, and the regulation reasonable aId consistent with the general laws . . .” Ural=gi y
of Seattle, 388 P.2d 926, 929 (1964) (quoting Detamore v. Hindley, 145 P. at 463).

a/ £AJfJ3UIME_F_% 290 P. 1010, 1012 (Wash. 1930).

H& W&KILIUr gb$ 166 P. at 781,
Taxpayers of City of Tacoma, 743 P.2d at 796.

(citing Dillon, W1@d_££Lor4tjglB § 89). See also

in/ @By, 795 P.2d 712, 715 (Wash. 1990) (citing@@luR&BJBC.
v. Seattle, 479 P.2d 47 (Wash. 19/1)).

W' n (citing 594 P.2d 448, 450 (Wash. 19/9)).
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if there is a substantial relation to the public health, safety, morals, or general

welfare.' w

Because the police power comes directly from the state Constitution, Washington

courts have held that a local government can exercise its zoning power pursuant to an. 11

jll of the Constitution instead of complying with statutory provisions that it must zone

in accordance with a comprehensive plan. w

b. Pl„„,i„g „,IZ„,hg in w,,hi.gt,nadu
Third class cities such as Normandy Park exercise their general planning and zoning

authority in accordance with Chapters 35.63 (Planning Commissions) and 36.70 (Planning

Enabling Act) of the Revised Code of Washington. The power of such cities to plan for

their physical development stems from RCW 35.63.080 which provides in pertinent part:

For this purpose, the [city] council . . . in such measure as is deemed
reasonably necessary or requisite in the interest of health, safet9, morals and
the general welfare . . . by general ordinances . . . may regulate and restrict
the location and the use of buildings, structures and land for residence . . .

and other purposes; the . . .construction and design of buildings . . . and the
subdivision and development of land.w

Courts have found that third class cities exercise legitimate zoning authority when they act

"to stabilize uses, conserve property values, preserve neighborhood characters, and promote

orderly growth and development.'w/

Code cities receive their general planning and zoning authority from Chapter 35 A.63

(Planning and Zoning in Code Cities) RCW. Each code city is required to develop a lard

use plan that outlines appropriate land development guidelines for properties witIan its

W/ MLv££tIJf_LQuvigw, 520 P.2d 1374, 1379 (Wash. 1974) (citing Uca3JBMJ££eJu, 414
P.2d 778 (Wash. 1966)).

W/ @ MIn 613 P.2d 1148, 1153 CWash. 1980) (where court dismissed plaintiffs’
aIrWent that the County could only make zoning decisions that conformed to the comprehensive plan
adopted under the Planning Enabling Act).

RCW 35.63.080.

W lake 586 P.2d 860, 866 (Wash. 1978) (citations omitted).
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I
I jurisdiction.w The principles established in these comprehensive plans typically are

implemented through zoning and other land use ordinances.w

In addition to their generic planning and zoning powers, cities in Washington are

required to adhere to the recently-enacted Growth Management Act. w/ As cities located

within a county that is required to develop a comprehensive plan under the Growth

Management Act, the ACC Cities also are required to develop such plans. The GMA

provides detailed directions as to the elements to be included in such plans. w' it

requires that the comprehensive plans developed by cities be consistent with countywide

planning policies.w/ The GMA also requires that comprehensive plans developed by

cities conform to multiple requirements for consistency.w

3. Powa to Aaect SEA Operations or ThiN Runway Construction

a. Resaictions on Polt-AcquiIEd land

As discussed WEB in section IV.D.3, the ACC Cities would have few opportunities

either presently or under the Port’s planned expansion of SEA to impose land use

restrictions on the airport because very little airport property is or would be located wittin
their jurisdictional boundaries. Additionally, statutory and case law establish that port

districts which own airports have, "subject to federal and state laws, rules, and regulations,

the exclusive jurisdiction and control" of such airports. Municipalities in wIHch port-owned

I
I
I
I
I
I
I
I
I
I
I
I

U/ RCW 35A63.060.

Id. 35A63.100
aHl•HIH•ln•n

W/ Chapter 36.70A RCW.

Id. 36.70A070.•

Il/ a 36.70A210. ay@@JJgur ,JJlutz, Case No. 92-3.DOCK (-Wash., Centrd
Puget Sound Growth Planning Hearings Bd., Mar. 1, 1993) (holding that countywide planning policies may
directly govern the content of municipal comprehensive plans with respect to legitbnate regiond issues as
long as they do not directly affect the provisions of municipal implementing regdations).

aY A thorough discussion and analysis of the Growdr Muragement Act is provided in section iV.A hWa..
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airports are located have been divested of police jurisdiction over the airport and cannot

impose license fees or occupation taxes on operations at the airport. w

Nonetheless, the ACC Cities possess authority over certain aspects of airport

operations at SEA For example, property acquired for noise abatement, interests in

property acquired to safeguard runway approaches and property containing airport hazards

are subject to the zoning ordinances of the mulacipalities witIan wldch dley ue
located. w/ Regulations could be developed that prescribe procedural requirements for

demolition of eHsting sauctures that would affect the redevelopment of property acquired

by the Port under federal or state noise abatement programs.w/

Moreover, to the extent that any property within their boundaries is acquired for

airport purposes by the Port (e.g., a small parcel in Buden along Des Moines Memorial

Drive), land use restdcdons could be used to protect the land uses for which that property

was designated at the time of the Port’s acquisition. Regulatory protection of wetlands and

critical areas that appear to be located on the property in Btuien would be a valid use of

local powers.

in addition, the GMA provides the ACC Cities with the opportudty to lodge

administrative and legal challenges against the third runway proposal on the grounds that

the expansion of SEA is inconsistent with the comprehensive plans adopted by the
cities.w/

b. Authority to Regulate SHeets and Roads

The ACC Cities possess authority over streets and roads that lie wit Ian theR

municipal boundaries. This authority has four potential applications with respect to drport

operations at SEA: (1) the ability to close roads that may be used for airport or rwlway

U/ RCW 14.08.330.

LV Id. 53.54.030(6)(’b); id. 14.08.030(3), 14.12.030.

W/ Unfortunately, the State Building Code, which governs each of the ACC Cities, does not dlow ale
imposition of new building requirements on buildings that have been moved from one location to another.
RCW 19.27.180.

W/ He discussion in section IV.D h&a
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corBaucdon adEc; (2) the ability to prohibit the Port from closing roads in neighborhoods

where properdes have been acqMed under the Port’s noise mitigation program; (3) the

ability to impose weight resalctions on roads that may be used by construction traffic; and

(4) the ability to nsaIct the access of over-size vehicles to city streets.

Tlard class cides hr WasIMrgton are expressly authorized to establish, lay out, alter,

keep open, vacate, improve and repair streets, alleys and other public highways within

theR bowrduies.w/ They also have the power to remove all obstructions and "generally

to manage and control all such }dghways and places. . . .'w Code cities do not have the

same express powers, w but they are accorded all of the powers conferred on any city

of ary class, ard thus possess the same authority as has been given third class cities. w’

Therefore, Bwien, Des Mohles ard Tukwila are authorized to regulate and control the

establishment and use of their streets, roads and highways in the same manner as is

Normandy Park.

Pursuant to that authority, the ACC Cities could seek to close streets that would be

used by runway construction traffic. That authority also would provide an opportunity to

oppose efforts by the Port to close streets lying within property acquired under its noise

mitigation program. Any effort to vacate existing streets, however, must conform to

certain procedural requirements. w

While the ACC Cities would have considerable discretion concerning whether to

approve a petition by the Port to close a street, their authority to proceed with street

closings as a means for affecting airport activity appears to be limited. Administratively,

written opposition filed by landowners holding flfty percent or more of the property

abutting the street in question would preclude a city from proceeding with a resolution to

zlPLd

W/ RCW 35.24.290(3).

W/ See. e.g., Chapter 35A47 RCW.

av Id. 35A21.160

W/ See, e.g., Chapter 35.79 RCW.

==•n•n=•

REPORT ON LEGAL ISSUES - Page 80



vacate that street.w Additionally, in a leading case on the topic, the Washington

Supreme Court enjoined the City of Clyde Hill from vacating a street and thereby

preventing access to a proposed 20-story apartment dwelling in the adjacent town of

Houghton.w The Court stated that cities may not vacate streets when to do so would

be detrimental to other citizens or municipalities in the state. w/ Streets are dedicated

to public use, and therefore they must be maintained primarily as public ways. a'

Consequently, the courts likely would overturn efforts by the ACC Cities to vacate streets

if the Port were opposed to the vacation.

Washington law also gives cities the power to regulate the weight of vehicles driving

on its roads.w All classifications of cities may prohibit the operation of trucks and other

vehicles on the public highways within their jurisdiction or they may impose limits on the

weight of such vehicles "whenever any such public highway by reason of rain, snow,

climatic or other conditions, will be seriously damaged or destroyed unless the operation

of vehicles thereon be prohibited or restricted or the permissible weights thereof

reduced.' m/ Cities may not, however, impose weight restrictions on any city street

which is part of the route of a primary state highway, without the written permission of

the state Department of Transportation.z“ The power to regulate and even restrict

heavy vehicles from using their streets could enable the ACC Cities to impede the

transportation of the estimated 13,682,000 cubic yards of compacted dirt needed to

construct the third runway. w

a/ Id. 35.79.020

a/ Yarrow First Associates v. Cjyde Hill, 403 P.2d 49 (’Wash. 1965).

B/ Id. at 53
nnll•l=•l•

Id. at 52.531==

W/ Chapter 46.44 RCW.

W/ Flight Plan EIS at 4.109, Table 4-21.
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I

The cides aheady have used dreh authority over their streets and roads to regulate

the moving of houses, via oversize vehicles, into their jurisdictions. w/ Ordinances

adopted by Normandy Park and Tukwila require house movers to obtain permits from the

city after first securing a surety bond and satisfying other conditions.w

c. Regulation of Ground Noise

The ACC Cities possess limited authority to impose resaicdons on the generation of

ground noise at SEA. Several of the cities already have adopted regulations concerning

such noise.

Pursuant to the Washington State Noise Control Act, the Department of Ecology

issued regulations that place restrictions on a number of noise sources. These regulations

expressly exempt those sounds originating from aircraft in flight and sounds originating at

airports which are directly related to flight operations from compliance with all maximum

permissible environmental noise levels. w/ Sounds created by aircraft engine testing and

maintenance not related to flight operations are regulated, however, to the extent they

occur between the hours of 10 p.m. and 7 a.m.a” King County has adopted a noise

ordinance that parallels the Department of Ecology regulations, and which also imposes

certain restrictions on ground noise generated at SEA.w' King County’s ordinance could

serve as a model for the ACC Cities in developing restrictions on nighttime ground noise

from the airport.

gW See. e.g., Chapter 11.28 Tukwila Municipal Code (TMC”); Normandy Park Municipal Code (”NPMC”)
14.04.230.

us/ TMC 11.28.010.020; NPMC 14.(H.230.

WAC 173-60-050(4) (1)) .

u/ Ld 173-60-050(1)(d).

See King County Code (”KCC”) 12.86.010, 12.94.040. The King County ordinance exempts noise
created by the testing and maintenance of aircraft or components of aircraft from the ordinance’s maximum
permissible sound levels between the hours of 7 a.m. and 10 p.m. daily. a Noise associated with testing
and maintenance of aircraft between IO pemB and 7 neale is not exempt, The ordinance also prescribes
certain areas where testing or maintenance activities may be performed at SEA durbrg daythne hours.
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The cities of Normandy Park and Tukwila have adopted their own local noise

ordinances.w/ Normandy Park’s ordinance makes it unlawful for any person to "make

or continue, or cause to be made or continued, or to allow to be made or continued, any

noise disturbance within the city limits," but does not address airport noise.w Tukwila’s

ordinance closely resembles King Count/s noise ordinance in structure, although it

establishes slightly different maHmum permissible sound levels.w

Chapter 7.94 NPMC; Chapter 8.22 TMC. Buden does not have a noise ordinance.

EV NPMC 7.94.020(a).

U' Comoare TMC 8.22.040 with KCC 12.88.020(A).
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IV. PROCEDURAL ENV[RONMWrAL PRarEciioN REQUIREMWrs

A Washington Growth Managunent Act
1. Overview

The State of Washington’s Growth Management Act ("GMA") was enacted in 1990.

The statute created an enforceable planning process administered principally at the county

level, to ensure that county and city comprehensive planning are consistent and to make

such plans binding on all jurisdictions, including the state.w The vehicles established

by the GMA for accomplishing this objective are comprehensive plans prepared by counties

and their constituent cities, and regional uansportadon plans, prepared by local

jurisdictions on a countywide or multicounty basis. Land use development regulations

adopted by city governments implement comprehensive planning on a local level.

The GMA addresses an extremely wide array of topics, including 1) coordinated

planning among jurisdictions; 2) multiple modes of transportation, affordable housing and

economic development; 3) natural resource-based industries; 4) open space, recreation, fish

and wildlife; 5) air and water quality; 6) public facilities and services; 7) historical and

archaeological sites and structures; and 8) citizen participation in planning. w
Comprehensive plans developed pursuant to the GMA must address each of the foregoing

topics,u/ and must designate where growth is to occur, where new capital facilities will

be located and how they will be financed. w/

2. Development ofCompnhmdve Plans Under the GMA

a. PlanrdrB Requirments

The GMA mandates the preparation of comprehensive plans by certain political

subdivisions: counties with populations of 50,000 or more and a population increase

Chapter 36.70A RCW.

HI/ See id. 36.70A020+ aIR–

Id. 36.70A070. .080I

w/ Ld 36.70A070(3(d), .110, .200
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greater than 10 percent over the last 10 years, and all cities located within such

counties.w Because King County satisfied these conditions, it and its constituent cities

have been required to develop comprehensive pjans. In addition, any county, regardless

of population, that experienced an increase in population greater than 20 percent over the

last ten years, and its incorporated cities, also must engage in the planning process

mandated by the GMA. w

All local governments which are required to adopt plans must do so by July 1,

1993. w/ Counties not required to plan under the GMA but that have enacted resolutions

agreeing to be governed by the requirements of the GMA must adopt their plans within

three years of the adoption of the resolution. w

Comprehensive plans prepared and submitted pursuant to the GMA must consist of

a map or maps and descriptive texts covering objectives, principles and standards used to

develop the plan and a plan or design for a specific list of required elements and may

include several optional elements as well. w/ Principles incorporated h compreheIuive

plans are given effect through their adoption in local zoning ordinances and land use

re£ulations.br

w/ Ld 36.70A040(1).

W/ & The GMA however, gave any county with a population less than SO,000 that experienced 20
percent growth in the past IO years the option to adopt a resolution by December 31, 1990 removing itself
and its cities from the need to comply with the GMA

W/ a 36.70A040(3). Conversations with planners for Normandy Park and King County have hdicated
that the Washington l£gislature cwrently is considering whether to extend statutorily the July 1, 1993
deadline for adoption of comprehensive plans by local governments. This eKort in are Legislature is being
driven by the difficulties that cities and counties are havblg hr completbrg are required plans. Hence I it is
uncertain whether such plans in fact will have been completed by lang Courty uld its mulicipalities by July
1, 1993

RCW 36.70A CHO(2) , (3) .

a 36.70A070. Mandatow elements of comprehensive plans include sections addressing land use,

housing, capital facilities, utilities, rural ueas, uursportation, uban growth areas J locations for siting of
public facilities, locations for open space corridors, natural resource lands, critical areas, and procedures for
siting essential public facilities. See a 36.70A070, .110, .150, .160, .170, .200. Optional elements include
those that address phwical development of the jurisdiction such as subarea plans, conservation, solar energy,
recreation and environmental protection. a 36.70A080.
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Each jurisdiction that prepares a comprehensive plan pursuant to the GMA must

comply with the State Environmental Policy Act before the plan may be adopted.w/ For

example, GMA regulations provide that the initial adoption of a comprehensive plan "in

most instances" will require the preparation of an environmental impact statement. While

a rnore complete discussion of the State Environmental Policy Act is found in section IV.C,

M compliance with that statute for all comprehensive planning actions under the GMA

will impose substantial documentation and public comment requirements on local

governments conducting GMA planning.

b. (3xxdiutioa of Planning

A fundamental principle underlying the GMA is that the public interest is eraarced

through coordination and cooperation among units of government at all levels. Therefore,

the statute mandates a collaborative planning process in wlach the plals of cities ald
counties must be coordinated and made consistent with one another. w' Even state

agencies are required to comply with local comprehensive plans and development

regulations adopted pursuant to the GMA. w/

The coordination requirement under the GMA is limited to counties and cities hat

have common borders or are concerned about related regional issues. w’' Thus, two cities

that neither share common borders nor share related regional planning issues are not

required to coordinate their comprehensive plans. A county and each city therein,

W/ WAC 365.195-610. This requirement is applicable to all GMA planning actions, wheaer initial
adoption of a plan, its subsequent amendment, or adoption of zoning or other development regdadons
pursuant to a plan. a

RCW 36.70AI(X). This section of the GMA provides aat

[t]he comprehensive plan of each county or city that is adopted pwsuurt to RCW
36.70A(HO shall be coordinated with, and consistent with, the comprehensive plars
adopted pursuant to RCW 36.70A040 of other counties or cities @@rAlc£ljnty_u

has part, cornm6W)orders or related regjonal issues

Id. (emphasis added).

w/ Ld 36.70AI03.

Ld 36.70AIOO.
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however, necessarily share common borders, and therefore coordination is mandatory. This

means, for example, that the GMA requires the City of SeaTac and the ACC Cities, which

share common borders, to coordinate their comprehensive plans. The ACC Cities

additionally must coordinate their comprehensive planning actions with King County.

Cities and counties are required to circulate their proposed comprehensive plans to

their adjacent jurisdictions. w/ Reviewing jurisdictions rnust submit written comments

identifying features of the plan that would preclude or interfere with the achievement of

any features of their own plans.w The affected jwisdictions are encouraged under the

GMA regulations to resolve their conflicts through negotiation,w but the reviewing

jurisdiction nevertheless can challenge the plan before one of the Growth Planrdng

Hearings Boards established by the GMA.a' A reviewing jurisdiction that fails to

comment on another community’s plan is deemed to have concurred with the plan.w

To facilitate the coordination of planning between a county and its constituent cities,

the GMA requires that countywide planning policies be developed. w/ These countywide

policies are intended to guide broad countywide development concerns, while cities are left

to speci© zoning and land use restrictions at the local level.w/ The statute expressly

provides that by requiring the development of countywide plaIUdng policies the GMA "shall

not be construed to alter the land-use powers of cities.'w'

W/ WAC 365-195.530.

351/

w/ RCW 36.70A280, .290(1). @ discussion in section IV.A2.d, infra, concerning Hearblg Bouds.

WAC 365'195'530. It will be important to identify those comprehensive plans which He or soon
may be available for public comment.

&v RCW 36.70A210.

355/
dIH•l•l=BBB

Id. 36.70A210(1).
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Counties are required to set forth a process for developing, adopting and

implementing their countywide planning policies.w For example, King County and its

31 cities created a Growth Management Planning Council composed of elected officials

from the county, Seattle and suburban cities to draft countywide planning policies.w

Following adoption by the County Council and ratification by at least 30 percent of the city

and county governments representing 70 percent of the county’s population, the King

County Planning Policies took eaect.w' The Countywide Planning Policies for lang

County identify planning goals as well as generalized strategies and procedures for

attaining those goals.w

In those Policies, the only reference to the airport occurs in the ascussion of

Transportation Policies, in the midst of a list of those facilities which should make up the

County’s transportation system.n/ The issue of siting regional and countywide

transportation facilities receives minimal attention:

King County, the cities, the Puget Sound Regional Council, the State, Metro,
and other transportation providers shall identify significant regional M/or
countywide land acquisition needs for transportation and establish a process
for prioritizing and siting the location of transportation facilities. W/

W/ Ld 36.70A210(2)('b), (e).

EU King County Growth Management Planning Council, Countywide Planning Policies (1992) at 4.

U/ The countywide planning policies for King County were approved by the requisite number of
jurisdictions in September 1992. According to Dale Greder, are Dhector of Planning for Normandy Park,
Normandy Park and Des Moines did not approve the countywide planning policies; TukwiIa did approve
them; and Buden was not incorporated and therefore was not involved in the approval process. Telephone
interview with Dale Gredler, Director of Planning, City of Normardy Park (Mar. 17, 1993).

Countywide planning policies for Pierce County must be adopted by an affirmative vote of 60 percent
of the affected governments (12 of 19) representing a minimum of 75 percent of dre totd population of dIe
countY. Pierce CountY Planning and land Services, County-wide Planning Policies for Pierce County (1992)
at 5

W/ See, e.g., King County Growth Management Planning cotulca, Courtywide Pluulhg Policies.

a/ Id. at 30
na

W/ A at 34.
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In addition to countywide planning policies, the GMA requires that Mcounty
planning policies be developed and adopted when two or more counties, each with

populations of 450,000 or more, have contiguous urban areas. In the Puget Sound region,

King, Pierce and Snohomish Counties are required to form a single entity to develop a

muldcounty planning policy. Kitsap County chose to participate in this effort. h“ in

October 1992, the PSRC naffinned its role as the agency responsible for preparing

muldcountY planning policies under the GMA for King, Pierce, Snohomish and Kitsap
Counties.w

c. (h>ndstawyRaluileaunts

One of the most important planning tenets expressed in the GMA is the reqMement

for consistency:

> consistency of City and county plans with the planning goals identified in the
GMA;w

internal consistency between plan elements;w

consistency of the transportation element with the land use element; w”

consistency of the transportation element with the sh yeH plaIn required by
other state statutes; w/

consistency between county comprehensive plans and the comprehensive
plans of all the cities witIan the coulty; w/

>

>

>

>

EV Puget Sound Redonal Council (”PSRC-) Executive Board Agenda, Action Item 7, Proposed
Multicounty Planning Policies for lang, kitsap, Pierce and Snoholnish Counties (Jan. 12 J 1993) at 7a_g. See
also Puget Sound Regional Council, Regiond View (Dec. 1992) at 8.

PSRC Executive Board Minutes (Dec. 3, 1992) at Sa-14.

W' RCW 36.70A020.

Ld 36.70A070.

w/ Ld 36.70A070(6).

a36.70A070(6) (c) (ii); a 35.58.2795; a 36.77.oro; a 36.81.121. RCW 35.58.2795 „q,h„ d„
preparation of a six-Year public transit development and financial plan. RCW 35.77.010 requires cities to
prepare and adopt a comprehensive, six-Year street propam. RCW 36.81.121 requires counties to prepare
and adopt of a comprehensive, six.year road progran.

@/ RCW 36.70AIOO.
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> consistency of comprehensive plans of each city and county with
comprehensive plans of neighboring cities and counties with common borden
or facing related regional issues;mY

>

>

consistency of development regulations with comprehensive plans;w

consistency of capital budget decisions with comprehensive plans;B/ and

> consistency of state agency actions in relation to the location, financing and
expansion of transportation systems and other public facilities with county
and city comprehensive planning. w

In addition, transportation plans have their own speci6c consistency requirements:

> The transportation elements of comprehensive plans adopted by counties,
cities and towns within a region must conform to the requirements of the
GMA and be consistent with regional transportation plans;w

> The Regional Transportation Planning Organization must develop and adopt
a regional transportation plan that is consistent with county, city and town
comprehensive plans;w’ and

> All transportation projects within a region having an impact on regional
facilities or services must be consistent with the regional transportation
plan.w

Despite the numerous "consistency’1 requirements found in the GMA the statute contains

no definition of the term. Regulations promulgated by the Washington Department of

in/ a 36.70A120. The GMA gives counties and cities a one-year period to enact development
regulations that are consistent with the comprehensive plan. a Those development regulations must also
assure the conservation of agricultural, forest and mineral resource lands and the protection of critical areas
designated pursuant to the statute. a 36.70A060(1), (2).

n/ Id. 36.70AI03n

b/ a 47.80.030(1)(a). See also a 36./0A0/0(6).

!!V a 47.80.030(1)(b). The Regional Airport System Plan must be consistent with both existing local
comprehensive plans and those developed pursuant to the GMA

!11/ a 47.80.030(2)=In U +
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Community Development, however, define consistency as meaning that "no feature of a

plan or regulation is incompatible with any other feature or a plan or regulation.'w

The GMA Regtdadons also address the need for internal consistency within

individual comprehensive plans, and for interjwisdictional consistency among different

jurisdictions’ plans. a' With respect to the requirement that comprehensive plans be

internally consistent, the regulation states "this requirement appears to mean that the parts

of the plan must fit together so that no one feature precludes the achievement of any

other.'w' it also means that all elements of a comprehensive plan must be consistent

with the future land use map.w

Determining interjwisdicdonal consistency, however, is complicated by differences

in timing in the adoption of plans by separate jurisdictions. "Initially interjudsdictional

consistency should be met by plans which are consistent with and carry out the relevant

county-wide planning policies.'w/ The regulation emphasizes that countywide planning

policies are designed to ensure that city and county comprehensive plans are consistent;

and therefore, each city plan should demonstrate that the countywide planning policies
have been followed. w/

d. Enforcment of the GMA

Amendments adopted by the Washington Legislature in 1991 added enforcement

mechanisms to the GMA. Pursuant to these amendments, the Governor now possesses

authority to cut off state funds to local governments that do not participate in the

countywide planning process; that fail to meet planning deadlines; or that do not correct

a/ WAC 365.195-210(5). The regulations also deane ”consistency- as meaning ”not incompatible with.”
Ld 365-195.060(7).

378/
l•Hl•ll•Hl•ll•

379/

Id. 365-195-500
•

w/ Ld 365.195-060(7).

Id. 365-195-520
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"deficient" plars or regulations.w' in addition, the 1991 legislation established three

regional growth planning hearings boards to decide whether local comprehensive plans

meet state standards.w

The Growth Planning Hearings Boards each consist of three individuals appointed

by the Governor,w/ and exercise jurisdicdon over a particular geographic region: 1) an

Eastern Washington Board; 2) a Western Washington Board; and 3) a Central Puget Sound

Board.%/ The Boards are authorized to hear and determine those petitions alleging
either

> that a state agency, county, or city is not in cornpliance with
the requirements of the GMA or State Environmental Policy
Act as it relates to plans and regulations adopted under the
provisions of the GMA; or

> that the 20-year growth management planning population
projections adopted by the state Office of Financial
Management should be adjusted. w/

Petitions may be filed by the State,w/ a county or city that plans under the GMA

or a persona/ aggrieved or adversely affected by the actions of a city or county with

RCW 36.70A250-.440.

Id. 36.70A250-.330
l••Hl•l=•B

U/ a 36.70A250, .260. The members are appointed for six.year terms. At least one of the three Board
members must be admitted to practice law in Washington, and at least one must have been a city or coulty
elected official. Id. 36.70A260.B

W & 36.70A250. The Central Puget Sound Growth Planning Heuhgs Boud has jwisdiction over all
political subdivisions in King, Pierce, Snohomish and Kitsap counties. a 36.70A250(1)(b).

w/ Ld 36.70A280(1).

A request for review by the State may be submitted by the Governor, or with the Governor’s consent,
by the head of a state agency or by the Commissioner of Public lands on matters dealing with state trust
lands. Id. 36.70A310.

e

W/ A person is defined as any ”individual, partnership, corporation, association, governmental
subdivision or unit thereof, or public or private organization or entity of any character.- Uc 36.70A280(3).
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meet the requirements of the statute, the Board may transmit its BIrding to the Governor,

with or without a recommendation for the imposition of sanctions. w/

Sanctions forNoncompliance

The Governor may enforce the GMA through the imposition of a variety of

sanctions, including:

> the revision of allotments of state appropriation funds;w/

the withholding of revenues to which the county or city is entitled under one
or more of the following: 1) the motor vehicle fuel tax; 2) the transportation
improvement account; 3) the urban arterial trust account; 4) the sales and
use tax; 5) the liquor profit tax; or 6) the liquor excise tax;w

the temporary recision of the county or city’s authority to collect the real
estate excise tax. w/

3. Development of Regional Transportation Plans

In addition to prescribing a structure for developing, adopting and enforcing

comprehensive plans, the GMA also calls for the coordination of transportation plans with

local government comprehensive plans, and specifically for "a coordinated planning

program for regional transportation systems and facilities throughout the state."W

The statute authorizes the creation of Regional Transportation Planning

Organizations ("RTPOs") to be formed through the voluntary association of local

governments within a county, or within geographically contiguous counties.w in the

eo

b

>

w/ Ld 36.70A330(3).

EU Ld 36.70A340(1).

w/ Ld 36.70A340(2).

Ld 36.70A340(3).

W/ a 47.80.010. The portion of the GMA that addresses regional transportation planning is codified
at Chapter 47.80 RCW. The remainder of the GMA is codified at Chapter 36.70A RCW.

W/ a 47.80.020. There presently are 14 such RTPOs, covering an but one of the state’s 39 counties.
Washington State Air Transportation Commission, Governance Authority and Key Policy Issues, Discussion
Draft Working Paper (1992) at B-9. In urbanized areas, the RTPO is the same body as dIe Metropolitan
Planning Organization (”MPO-) designated for federal transportation planning ptuposes.
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respect to matters witIan the purview of the GMA.m" Requests for review submitted by

the State are limited to addressing whether

a county or city required or choosing to plan under the GMA
has failed to adopt a plan or development regulations, or
county-wide planning policies within the time limits established
in the statute; or

>

a county or city that is required or chooses to plan has adopted
a comprehensive plan, development regulations, or countywide
planning policies that do not comply with the GMAW/

The GMA prescribes specific rules of conduct for the Boards and the mamer in

which they must consider petitions for review. a” Petitions relating to whether or not

an adopted comprehensive plan, development regulation, or an amendment to either is h

compliance with the goals and requirements of the GMA must be filed within 60 days after

publication by the legislative body of the county or city. w' Any puty aggTieved by the

final decision of a Board may appeal that decision to Thurston County Superior Courtw/

within 30 days of the Board’s final order. w/

If a state, county, or city agency is determined not to be in compliance with the

GMA the agency is given 180 days to meet the statute’s requirements.a/ After

expiration of the 180-day period and issuance of a finding that the agency still does not

b

W/ a 36./0A280(2). See also a 34.05.530.

W/ Id. 36.70A310a-

B/ Id. 36.70A270..320l•ln•Hl••••HB

U' a 36.70A290(b). The date of publication for a city is the date the city publishes are ordhalce --
or summarY of the ordinance .- adopting the comprehensive plan, the development regulation, or an
amendment thereto. The date of publication for a coulty is are date are county publishes a notice that it
has adopted the comprehensive plan, development regUation, or the amendment. Id. 36.70A290(2).

W/ Thurston County is the jurisdiction within which the State capitol is located.

w/ Ld 36.70A300(2).

au Ld 36.70A300(1).
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meet the requirements of ale statute, ale Boud may transmit its finding to the Govt

with or without a recoaunendation for the imposition of sanctions. w

Sallclims forNoncompliance

The Governor may enforce the GMA through the imposition of a vadeR

sanctions, including:

> the revision of allotments of state appropriation funds;w/

dre withholding of revenues to which the county or city is entitled under o
or more of the following: 1) the motor vehicle fuel tax; 2) the transportati(
hnprovement account; 3) the urban arterial trust account; 4) the sales at
use tax; 5) the liquor profit tax; or 6) the liquor excise tax;w’

the temporary recision of the county or city’s authority to collect the rea
estate excise tax. w'

3. Development of Regional Transportation Plans

>

In addition to prescribing a structure for developing, adopting and enforcing

compreheruive plan, the GMA also calls for the coordination of transportation plans with

local government comprehensive plans, and specifically for "a coordinated planning

progrun for regional tralsportation systems and facilities throughout the state."©/

The statute authorizes the creation of Regional Transportation Planning

Organizatioru ("RTPOs") to be formed through the voluntary association of local

governments witIan a county, or within geographically contiguous counties. W/ in the

e.

>

I
I
I

I
I
I
I
I
I
I

I
I

HI/ Ld 36.70A330(3).

Id. 36.70A340(1).

w/ Ld 36.70A340(2).

Ld 36.70A340(3).

W/ n 47.80.010. The portion of the GMA that addresses regional transportation planning is codified
at Chapter 47.80 RCW. The remainder of the GMA is codified at Chapter 36.70A RCW.

W/ n 47.80.020. There presently are 14 such RTPOs, covering all but one of the state’s 39 counties.
Washington State Air Transportation Commission, Governance Authority and Key Policy Issues, Discussion
Draft Working Paper (1992) at B-9. In urbanized areas, the RTPO is the same body as the Metropolitan
Planning Organization (”MPO”) designated for federal transportation planning purposes.
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Puget Sowrd region, coverhg lang, Kitsap, Pierce and Snohomish Counties, the PSRC is

the RTPO.w

By entering into an Interlocal Agreement with other jurisdictions in King, Kitsap,

Pierce and Snohomish Counties, the ACC Cities have consented to the coordination

procedures prescribed by that Agreement.w/ The Interlocal Agreement, however,

specifies procedures only for the transportation elements of the ACC Cities’ comprehensive

plans.&“ The remainder of such plans are to be coordinated pursuant to procedures

discussed in section IV.A2.b, ut w.

Pursuant to the Interlocal Agreement, the PSRC has authority to determine whether

the transportation elements adopted in the ACC Cities’ plans are consistent with the

Regional Transportation Plan adopted by the PSRC and with state comprehensive planning

requirements. w This requirement is somewhat confusing, and is indicative of the

uncertain compliance requirements mandated by the GMA because the PSRC’s Regional

Transportation Plan is supposed to be derived from and be consistent with £ity

comprehensive plans. w

Nevertheless, if the PSRC staff determines that transportation elements adopted by

any of the ACC Cities are not consistent with the Regional Transportation Plan, then the

staff must refuse to certify those elements of the ACC Cities’ plans. a' in such an event

an ACC City could appeal the staffs determination to the PSRC’s Executive Board, and a

board of hearing examiners (constituted from the membership of the Executive Board)

av PSRC Resolution A-91-01 (Mar. 13, 1991); Puget Sound Regional Council, Interlocal Agreement for
Regional Planning in the Central Puget Sound Area (Mar. 11, 1993) gg II, VII(A)(1), (3)-(S) ("Interlocd
Agreement-) .

W/ The Interlocal Agreement dated March 11, 1993 revised an earlier interlocal agreement wrong
jurisdictions in the four'county area. The new Agreement does not revise the previous agreement’s
provisions concerning coordination.

av be Interlocal Agreement ! VII(A) (2), (4), (5).

Id. g VII(A) (4) (a), (b).

W/ RCW 47.80.030(1)(b); see also Interlocal Agreement ! VII(A)(1), (B).

Intedocal Agreement ! VII(A) (5).
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would be appointed to hear the City’s appeal.w/ No further recourse is provided for in

the Intedocal Agreement, although an ACC City likely would not be foreclosed from

pursuing the appeal procedures authorized in the GMA. w'

In addition to certifying the consistency of local comprehensive plans, the PSRC also

must ensure that all regionally signifrcant transportation projects are consistent with the

Regional Transportation Plan.u/ The PSRC thus has authority to determine whether to

certify the Port’s plans to develop a third runway at SEA The GMA statute does not

describe or define the certification process, nor does it explain the consequences of an

RTPO’s failure to certify consistency.w' Moreover, the state Department of

Transportation indicates that there is no uniform certification process and that brdvidud

RTPOs should "develop their own procedures and methods for certification."w/ Given

the uncertain nature of certification, it is dif6cult to ascertain the likelihood of success of

challenges to transportation developments (such as the proposed third runway at SEA) that

are alleged to be inconsistent with adopted regional transportation plans.

4. Applicability of GMA Prueduru to the Proposed hpmion of SEA

As the Port and the PSRC move forward with plans for the expauion of air

transportation capacity in the Puget Sound region -- and as they try to hnplement those

plans -- they must do so in compliance with the GMA.

The PSRC, with assistance from the Port, has initiated a regiond pluudng process

that seeks to comply with GMA requirements, by amending the Regiond Mport System

Plan (the air transportation component of the PSRC’s Regional Transportation PIm) to

409/I

W/ @ RCW 36.70A280..300; see also discussion in section IV.A2.d, supra.

U/ RCW 47.80.030(2).

W/ See, e.R., Chapter 47.80 RCW.

aV Telephone interview with Chules Howud, Washington State Dep’t of Transp. (’Mar. 19J 1993);
Guidelines for WSDOTs Regional Trarsportation Planning Program (1991) at 3. The Interlocal AgreementJ
despite speci®g the PSRC’s certification requirements for local transportation elements of comprehensive
plans, does not address the procedures or standards to be used by the PSRC to certi& plans proposed by theart
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identify long-term solutions to satisfy the region’s air transportation needs. It is in the

context of its amendment to the Regional Airport System Plan that the PSRC currently is

considering whether to identify construction of a third runway at SEA as part of the

Regional Transportation Plan for the four-county region under its jurisdiction. Pursuant

to the GMA as it proceeds with its Regional Airport System Plan amendment the PSR('

must take into consideration city and county comprehensive plans and ultimately, city and

county plans will have to reflect air transportation decisions reached in the Regional

Airport System Plan.

a Intaacdon Between the Regional Airport System Plan and
Compn;lnasive Plans and Munidpal land Use Regulations

As discussed in section II.E.2, siPla the resolution adopted by the PSRC’s Executive

Board for consideration by the General Assembly on April 29, 1993, provides conflicting

guidance as to its potentially binding effect on comprehensive planning by local, coulty

and state governments.a' The resolution states that it amends the existing Regional

Airport System Plan; an amendment to the Plan legally would require all jurisdictions in

the four-county planning region to conform their comprehensive plans to that amendment

pursuant to the provisions of the GMA.a/ However, if adopted by the General Assembly,

the Executive Board’s resolution does not aM specific options for meeting the Puget

Sound region’s air transportation capacity requirements. Rather, it merely provides

conditional approval of the Port’s third runway project, while expressing a preference for
construction of a supplemental airport. Thus, it could be asserted that the Board’s

Resolution does not explicitly adopt either option -- a tmd rmway at SEA or a

supplemental airport -- because neither is certain to be developed. Consequently, local

governments would not be required to amend their comprehensive plans and land use

regulations to address either option, at least until the Resolution’s conditions are resolved

in 1996

W/ @ Executive Board, Puget Sound Regional CouncO, Regiond Mport System Plan Resolution (Apr.
8, 1993) (”Board Resolution”).

a/ See RCW 47_80.030(a)_
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(1) alaIINes to Genera Assembly Adoption of the
Resolution Passed by the PSRC Executive Board

AssurQrg the Board’s Resolution, or a similar resolution that provides for continued,

parallel consideration of both a new runway at SEA and a supplemental airport, is adopted

by the General Assembly, two possible approaches would be available for contesting the

General Assembly’s action. A party opposed to such action by the General Assembly could

pursue administrative and judicial challenges to the legitimacy of that action, and/or it

could work to enforce eHsting, and implement new, zoning or land use measures that

affect or conflict with plans to approve and develop a third runway at SEA.

The development of planning policies and land use regulations that address

inconsistencies between new runway construction and the character and quality of local

land uses could enhance the ability of local jurisdictions to defeat the Port’s proposal. A

fundamental precept of the GMA is that individual cities and counties in their

comprehensive plans and development regulations are to designate geographic areas for

land uses that ensure sound, compatible development. w/ Zoning ordinances that

comprehensively protect critical areas like wetlands, fish and wildlife conservation areas,

and aquifer recharge zones from incompatible land uses or encroachment are examples of

regulations encouraged by the GMA. The GMA also places importance on maintaining the

integrity of residential areas, by requiring plans to include housing elements that recognize

"the vitality and character of established residential neighborhoods."w/ Potential means

by which a city could supplement its comprehensive plans and local land use regulations

are discussed in section IV. A.4.b. infra

The PSRC, the Port or other local jurisdictions may attempt to contest the foregoing

actions if taken by the ACC Cities.w' Those parties could be expected to assert that

W/ See id. 36.70A010n=

w/ Ld 36.70A070(2).

W/ Procedurally, such a challenge could occur in several different ways. For example, if asserted by the
PSRC, a challenge to the consistency of actions taken by the ACC Cities with the Regional Airport System
Plan must proceed under the terms specified in the Interlocal Agreement. Thus, PSRC staff first would have
to and that plans or regulations adopted by the ACC Cities were inconsistent with the Regional Airport

(continued...)
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amendments to comprehensive plans and local land use regulations for the foregoing

purposes would have the effect of precluding the siting of essential public services. Cities

and counties are instructed by the GMA to give adequate consideration in their plans to the

need for public facilities (like streets, street lights, domestic water systems, storm and

sanitary sewers), w’ and are prohibited from "preclud[ing] the siting of essential public

facilities" such as airports, state educational facilities and solid waste handling

facilities.aY

If a challenge were asserted by the PSRC, the Port or another local jurisdiction to

comprehensive plans adopted by a local municipality, such a challenge could be opposed

by emphasizing that the Resolution approved by the PSRC Executive Board does not aM
or otherwise make constnrction of a third runway at SEA a certainty. m/ Rather, the

Resolution merely preserves that action as one option for providing future air

transportation capacity, an option that the PSRC could reject. Consequently, any planning

or zoning action taken by the ACC Cities that was inconsistent with development of a third

runway could not be construed as inconsistent with the Regional Transportation Plan or

the Regional Airport System Plan because the third runway at SEA would not yet have

been adopted as a component of the Puget Sound’s future air transportation system.

Moreover, the GMA prohibition concerning plans or regulations that preclude the

siting of airports should not be interpreted so broadly as to forbid all restrictions on airport

construction and siting. The GMA expressly authorizes cities and counties to specify a

W(...continued)
System Plan, and therefore refuse to certify the Cities’ plans. Interlocal Agreement g VII (A) (5). An apped
by the ACC Cities would go to a panel of hearing examiners constituted of members of the PSRC Executive
Board. The Port is not authorized to contest local comprehensive plans under the Interlocal Agreement, uld
thus any challenge it asserts must go directly to the Growth Hearings Planning Boards. RCW 36.70A280.
300

w/ Ld 36.70A070(1), .020(12).

w/ Ld 36.70A200(2).

W/ The GMA also provides that comprehensive plans and development regulations adopted by cities "are
presumed valid upon adoption.” a 36.70A320. Moreover, a Growth Planning Hearings Board is required
to and that a comprehensive plan complies with the GMA ”unless it finds by a preponderance of the
evidence” that a city erroneously has interpreted its obligations under the GMA Id.
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process by which essential facilities may be sited. w/ Thus, the statute explicitly

contemplates that local jurisdictions will regulate airport siting, and it leaves to each

respective planning jurisdiction the decision of how extensive such regulation may be.

Very little property owned by the Port for airport operations at SEA is located within

the ACC Cities. Thus, actions potentially taken by the ACC Cities could be justified as not

precluding the siting of an airport within their jurisdictional boundaries, but as ensuring

that any airport operations near or in their jurisdiction were compatible with the unique

characteristics of those cities.

In addition to supplementing itS comprehensive plans and land use reglaatioIB, a

local municipality also may have the ability to assert administrative and judicial challenges

to adoption of the Executive Board Resolution by the General Assembly. The lalguage of

the GMA strongly suggests that any challenge to the General Assembly’s adoption of the

Resolution first must be pursued before the Growth Planning Hearings Board for the

central Puget Sound region. u' The pertinent statutory provision of the GMA -- section

36.70A.280 -- establishes the right of the Growth Plaruing Hearhrgs Bouds to hear

petitions 61ed by interested parties contesting a state agency’s, a county’s or a city’s

compliance with the requirements of the GMA and the State Environmental Policy Act with

respect to comprehensive plans and land use development regulations. w’' The GMA does

not expressly define RCW 36.70A.280 as the exclusive means by which a party may seek

appellate review concealing comprehensive plans, but neither does it elsewhere establish

an alternative right to judicial review or a private right of action.w Thus, the ACC

B/ Ld 36.70A200(1).

w/ Ld 36.70A280(1), (2).

W/ a 36.70A280(1). Despite the statute’s reference to petitions contesting are GMA compliance of
state agencies, counties and cities, a challenge to the PSRC’s compliance with the GMA would not be
foreclosed. The PSRC in this instance represents dIe fow-courty cenual Puget Sound regionJ and its actions
must be considered for purposes of aris section of dre GMA to be those of a county government.

W/ See Chapter 36.70A RCW.
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Cities could have difliculty if they sought to contest General Assembly action without first

having contested and lost an appeal to the Growth Planning Hearings Board. w/

An appeal of the General Assembly’s adoption of the Executive Board Resolution or

similar resolution could be premised on several legal grounds. First, the General

Assembly’s decision could be contested as violating its obligation under the GMA to develop

a Regional Transportation Plan that is consistent with city comprehensive plans. w To

the extent that plans and land use regulations adopted by a municipality prior to April 29,

1993 (the date on which the General Assembly is expected to make its decision), establish

priorities and protections that conflict with the continued consideration of a third runway

at SEA then the General Assembly’s action approving such continued consideration would
violate the GMA.

In addition, a resolution adopted by the General Assembly that fails explicitly to

approve or disapprove a new runway for SEA could be contested for failure to provide

useful direction to jurisdictions potentially affected by expansion of SEA and thus for

violating the GMA. If the PSRC General Assembly authorizes continued planning and

analysis of both a new runway at SEA and a supplemental airport, a municipality would

be given no certainty as to whether a runway would be built at SEA. This would impair

its ability to plan for essential services that may or may not be necessitated by the

development of new operational capacity at SEA. The GMA requires cities to "[e]nsure that

those public facilities and services necessary to support development shall be adequate to

serve the development at the time the development is available for occupancy and use

bW The GMA provides that appeals of the decisions of all three Growth Planning Hearings Boards are
to be filed in Thurston County Superior Court. a 36.70A300(2). A determination would have to be made
concerning whether an appeal taken to the Thurston County court could be transferred to another county’s
superior court (e.g., King County Superior Court) for purposes of consolidating a GMA appeal wiG a pending
related action asserting GMA SEPA and other causes of action.

LIl/ a 47.80.030(1) (b). The State Environmental Policy Act would provide an additional potential basis
for contesting a resolution adopted by the PSRC General Assembly because such action presumably would
rely on the Flight Plan EIS, which has been identified as having a number of flaws. See, e.g., mernorurdtun
from Cutler & Stanfield to City of Nonnandy Park (Feb. 8, 1993) attached hereto as Appendix A and the
complaint hy (King County Superior Lt. fIled Feb. 16,
1993). A full discussion of the State EnvkoIunentd Policy Act is provided in section IV.c.2 J in aa.
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widlout decreashg cwrent service levels below locally established minimum

standards."av Adoption of a resolution similar to the one approved by the PSRC

Executive Board would not allow cities in the vicinity of SEA to comply with the foregoing

GMA section. Until a final decision is made on construction of a new runway at SEA such

cities lack an adequate basis for developing plans that would be compatible with signiflcant

increases in the numbers of passengers and aircraft using the airport.

(2) anllengB toGenaaIAsselnbly AdoptionofaDiaamt
RBoludon – One That AdopBtheThild Runway
VUthout AnyPruonditions

The General Assembly could decide to reject the resolution passed by the PSRC

Executive Board and instead adopt a different resolution. If the resolution adopted by the

General Assembly did not allow continued parallel consideration of a supplemental airport

and the third runway, but instead made the development of a third runway an explicit

component of the Regional Airport System Plan, a municipality would have opportunities

similar to those discussed in section IV. A.4.a.(1), infra, for contesting that action. w/

As discussed previously, the ACC Cities would lack authority to develop a

comprehensive plan that forbids airport operations at SEA (both because of RCW

36.70A.200(2), w' and because the airport does not lie within their boundaries). The

Cities nevertheless possess the power to establish within their jurisdictional boundaries

restrictions on new airport development or the siting of airport-related facilities or

improvements. A legitimate basis could be established for such actions, including the need

to protect the integrity of residential areas, to limit the exposure of their residents to

detrimental environmental impacts, and to apply reasonable weight and/or capacity limits

on itS surface streets.

a& RCW 36.70A020(12).

W/ Opportunities would be available to pursue administrative and judicial appeals of are Generd
Assembly action, pursuant to the terms of the Interlocal Agreement and the GMA as well as to develop locd
land use and regulatory requirements that affect airport and airport-related activities.

W/ a 36.70A200(2) provides that comprehensive plans cannot preclude the siting of essential public
facilities like airports.
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The difficult question arises, however, as to the ability of a city to adopt municipal

plans that restdct airport or airport-related activities subsequent to the passage of an

amendment to the Regional Airport System Plan which expressly adopts a third runway at

SEA. The implementation of local land use restdctions that affect the Port’s planned third

runway likely would conflict with the foregoing amended Regional Airport System Plan.

Pursuant to the Interlocal Agreement creating the PSRC, the staff of the PSRC must

determine whether the transportation elements of plans and regulations adopted by cities

in the four-county region are consistent with the Regional Transportation Plan (and also

the Regional Airport System Plan).u/ if PSRC staff determine that local plans adopted

after a General Assembly amendment to the Regional Airport System Plan conflict with the

Regional Plan, then they must recommend the local plans not be certified. w/ Without

certification, the transportation elements of local plans cannot be implemented, or if they

are, the lack of certification would make the implementing government subject to state

sanctions under the GMA including the loss of revenues allocated by the state.w

The extent to which a local plan will be interpreted as being inconsistent with a

county or regional plan is illustrated by a recent decision of the GMA Hearings Board for

the central Puget Sound region. In that case, w/ the Hearings Board sought to delineate

the respective duties of county government vis-a-vis municipal govenunent under the GMA.

In considering the City ofSnoqualmie’s challenge to King County’s comprehensive plarudng

policies, the court reviewed the GMA’s requirement for consistency between and among

comprehensive plans:

To achieve the consistency requirement of the GMA requires more than
simply a coordination of the mechanics of process, but rather a substartive
and directive relationship between the policies in the [Countywide PlaIuing

U/ Interlocal Agreement § VII (A) (5).

B/ An appeal of a staff denial of certification must be pwsued wiM a purel of hearing examiners
constituted of members of the PSRC Executive Board.

See 36.70A330-.340.

a’ SUlu_aBm, Case No. 92-3.DOtH, slip op. (Central Puget Sound Growth
Planning Hearings Bd., Mar. 1, 1993).
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I
I Pohdes] and the policies in the comprehensive plans of cities and counties.

Therefore, dIe Board concludes that the @ of the [countywide planning
poHcies] is both procedural and substantive. w”

In reaching itS conclusion -- that the GMA intended the countywide planning policies

to provide substantive direction to dy comprehensive plans the Board first had to address

the statutory provision stating that nothing in the section dealing with countywide

plauMg poHcies "shall be construed to alter the landuse powers of cities."u/ The Board

decided that in the absence of a GMA definition of "land-use powers of cities," the phrase

must refer to development regulations and controls, such as rights-of-way or street

vacation, annexation and environmental review procedures.w

The Board determined that because nothing in the countywide planning policies

section of the GMA may be construed to alter the land use powers of cities, countywide

plaruang policies neither may create new land use powers nor diminish or change those

that presently eHst. w/ However, countywide planning policies do provide substantive

direcdon to dIe comprehersive plals being developed by the cities, and another section of

the GMA stipulates that cities must adopt development regulations consistent with their

comprehensive plans. w/ Therefore, the Board concluded,

the [countywide plaruang policies] are part of a hierarchy of substantive and
directive policy. Direction flows first from the [countywide planning
policies] to the comprehensive plans of cities and counties, which in turn
provide substantive direction to the content of local land use regulations,
which govern the exercise of local land use powers, including zoning,
permitting and enforcement. w/

Notwithstanding the GMA’s requirement for consistency between comprehensive

plans and development regulations, the Board stated that "great deference must still be

I
I
I
I
I
I
I
I
I
I
I
I
I

£v Id. at 15.16null•

RCW 36.70A210(1) .

W/ £Ly©mEabIlk slip op. at 16.

K at 17; RCW 36.,70A210(1).

qUI RCW 36.70A120.

W/ £Ly©wwbD& slip op. at 17.
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given to local prerogatives and choices under GMA Policies within countywide planning

policies that needlessly or excessively intrude upon local prerogatives can have no

substantive effect."w

The Board concluded that the King County Countywide Planning Policies could

confine office building development pdnwily to urban centers and to so-called activity

areas not located in urban centers. The Countywide Planning Policies could not prevent,

however, muacipalides from expanding eHsting land area zoned for business and office

parks.a" The former resaiction was found by the Board to be a legitimate regional issue

that did not directly affect development regulations and was consistent with the GMA. w

The latter restdction was characterized as illegally directing the establishment of

development regulations and, therefore, as improperly infringing on the land use power of

cities.W

The £®,asWEaIrl& decision provides a means for balancing the competing

planning interests of county or regional governments and the local land use control

interests of city governments. The Hearing Board’s analysis could be used to reach

decisions if conflicts were to arise between the PSRC’s Regional Airport System Plan or

other regional plans, and local comprehensive plans, zoning ordinances and land use

regulations adopted by local municipalities.

b. Intaaction Between the Port?s Proposed 1:him Rulway ald
lxx:alCompnIhave Plans and land Use Regulations

In the absence of definitive action by the PSRC General Assembly either to approve

or disapprove consuuction of a third runway at SEA a city would possess authority to use

certain provisions of the GMA to establish conflicts between its comprehensive plans and

local land use regulations and the Port’s runway development plans.

+”/ Id. at 18nIT===

W/ Id. at 28-29

Id. at 28.
l••H••••H•lIB

Id. at 29.
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Recently adopted regulations under the GMA require that where essential public

facilities (e.g., ahports) are provided by a port district (or other special districts), the plans

under which the port district operates must be consistent with the comprehensive plan of

the city and county. "Cides and counties should adopt provisions for consultation to ensure

that such districts exercise their powers in way [sic] that does not conflict with the relevant

comprehensive plan."u''

Thus, plans adopted by the Port for essential public facilities -- such as SEA -- must

be consistent with the comprehensive plans of King County and certain neighboring

cities.w it is unclear which cities would be covered by the consistency requirement.

An argument can be made, however, that those cities whose land uses would be affected

by development at SEA should be those to which this consistency requirement applies.

Additionally, plans developed and ordinances adopted by local cities could provide

protections for wetlands and other critical areasw/ that are located in the vicinity of

SEIAW/ These types of protections are among the more important elements of GMA

comprehensive plans, and could be useful in restricting efforts by the Port to acquire or

affect lands containing designated critical areas. w

U/ WAC 365-195.340(2)(b)(iv).

U/ At a recent meeting of its Conunbsion, the Port indicated that it is initiating an airport
comprehensive plan. The Port anticipates that development of its plan for SEA will take approximately one
year. Commission, Port of Seattle, Minutes of the Special Meeting (Feb. 20, 1993) at 5. Because the Port
is not included among the jurisdictions required to prepare comprehensive plans urder dre GMA it is
uncertain whether the Port?s proposed plan will be prepared pursuant to the GMA Additiond informadon
should be obtained about the Port?s planning activities so that the ACC Cities may learn whether an
opportunity may exist for them to provide comments on and possibly contest a plan for SEA as would be
allowed under the GMA

n/ in addition to wetlands, critical areas include (a) ueas win a criticd rechughrg eKect on aquifers
used for potable water; (b) ash and wildlife habitat conservation areas; (c) frequently flooded areas; and
(d) geologically hazardous areas. RCW 36.70A030(5); WAC 365-190-030(4).

be RCW 36.70A170.

w/ As discussed in section II, suPra, the property proposed to be acquhed by dre Port appears to include
two wetlands areas associated with Miller Creek, and could affect wetlands that discharge into Des Moines
Creek. Thus, Normandy Park, Buden and Des Moines (through which the two creeks flow) could adopt land
use reWlations that invoke the GMA’s critical areas protection requirements for constraining actions by the
Port dIet would affect the protected areas.
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The classification ard desigludon of critical areas are intended to assure the long-

term conservation of such lands and to preclude land uses and developments which are

hcompadble widr criticd areas.XY Precluding incompatible uses and development does

not hnply a prolabidon on all uses or development, but means that counties and cities must

exercise control over changes in land uses, new activities or development that could

adversely affect critical areas, and must prohibit clearly inappropriate activities and must

restrict or condition other activities as appropriate.u/ "Counties and cities planning

urder dre [GMA] should define a strategy for conserving natural resource lands and for

protecting critical areas, and this strategy should integrate the use of innovative regulatory

and nonregulatory techniques.'w'

The adoption of cdtjcal area protections in their comprehensive plans and land use

regulations may enable a municipality to use GMA procedures to prevent the Port from

proceeding with actions that are inconsistent with, or that would impair land uses

protected by, that municipality’s plans and regulations.

c. IntaactionBetwem the (:ityofSeaTac?sPlarrnhgand Adjacent
Jurisdictions

As a municipality within King County, the City of SeaTac is required under the GMA

to develop a comprehensive plan and land use regulations pursuant thereto. In fact,

SeaTac currently is in the midst of developing revised land use plans for a segment of its

jurisdiction that includes the western portion of SEA. w/ SeaTac has under consideration

two proposals to revise its land use plans for the West SeaTac Sub-area to adopt land use

designations that would facilitate construction of a third runway at SEA. Normandy Park

has submitted comments in opposition to these two proposals.w

W/ WAC 365.190.020.

451/al

w/ Ld 365.190-040(h).

B/ See City ofSeaTac, Public Notice, West SeaTac Sub-area Plan Environmental Impact Statement (EIS)
Scoping Hearing (Feb. 10, 1993) ('West SeaTac Sub.area Proposal”). The relevant portion of SeaTac has
been designated the West SeaTac Sub.area.
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It appears that SeaTac’s proposed redesignation of land uses for the West SeaTac

Sub-area may violate that city’s own zoning code. The two proposals that would allow

rutway development along the SEA’s western boundarya/ fail to conform to SeaTac

ordinances that mandate that wetlands and other sensitive land use areas be

protected.w Both proposals provide for land use classifications of "airport buf:fer" and

"business park" for lands clearly delineated on SeaTac’s maps as containing class III

wetlands and class 11 streams used by salmonids.w Consequently, SeaTac’s land use

proposals (as well as the runway development they would allow) would permit the

elimination and/or alteration of streams and wetlands in that area. SeaTac’s zoning code

authorizes alterations to wetlands only if

the wetland does not serve any of the valuable functions of
wetlands identified in this Chapter including, but not limited
to, biologic and hydrologic functions; or

the proposed development will protect or enhance the wildlife
habitat, natural drainage or other valuable functions of the
wetland and will be consistent with the purposes of this
Chapter.u/

Furthermore, class 11 streams used by salmonids are required by SeaTac’s zoning code to

have IOO-foot buffers on either side of the streambank, and the relocation or replacement

of any such stream must maintain these 100-foot buffers. w/ it does not appear that

SeaTac’s two runway development land use proposals conform to the foregoing

requirements. The inconsistency between SeaTac’s proposals and its zoning ordinance

could be raised when the City of SeaTac solicits public comment on the environmental

>

>

U/ @ West SeaTac Sub.area Proposal, land Use Alternatives 1 and 2.

U/ See generaljy City of SeaTac, Wash., Zoning Code chapter 15.30, gg 15.30.290..360 (1992).

W/ Compare West SeaTac Sub-area Proposal, Land Use Alternatives 1 and 2 with City of SeaTac, Map
of Wetland & Stream Classifications (1991).

U/ City of SeaTac, Wash., Zoning Code ! 15.30.300(A). This section of SeaTac’s zoning code dso
requires that the development proponent prepare -detailed studies” and recommend mitigation to offset the
effects of its proposal. a

u/ Id. g 15.30.340(A)(2), (5).
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impact statement which it has proposed to prepare under state law to review the West

SeaTac Sub-area Plan proposals, and could form the basis for litigation challenging

SeaTac’s compliance with both the GMA and the State Environmental Policy Act.

SeaTac’s neighboring jurisdictions will continue to have opportunities to provide

comments on, and oppose if necessary, land use plans developed by SeaTac that wotdd

allow the Port to construct a new runway at SEA. Panicipadon in the SeaTac planning

process is important because the Port ultimately will have to demonstrate that its tldrd

runway proposal is consistent with SeaTac plans. Proving inconsistencies would be

instrumental in demonstrating that a third runway at SEA violates the GMA.

B. Section 2208 of the Airport and AirwayImprovanmt Act

The Airport and Airway Improvement Act ("AAIA")@/ contains ntunerous

restrictions on the use of federal monies for airport improvement projects. One of its

provisions -- section 2208(b) (1) (A) -- limits the use of federal monies to projects that are

compatible with local land use plans.

Section 2208(b) (1) (A) provides in pertinent part that:

(1) No project grant application may be approved by the Secretary unless the
Secretary is satisfied that --

I
I
I
I
I
I
I
I
I

(A) the project is reasonably consistent with plans (existing at the
time of approval of the project) of public agencies authorized by the
State in which such airport is located to plan for the development of
the area surrounding the airport and will contribute to the
accomplishment of the purposes of this chapter. . . . w

This provision contains two important restrictions. First, an airport development project

must contdbute to the purposes of the AAIA which Congress has stated to be:

[T]o encourage and promote the development of trunportadon systerrB
embracing various modes of transportation in a maluler that wta serve Me
States and local communities efficiently and effectively. To accomplish ths
objective, the Secretary shall cooperate with State and local officials h ale
development of airport plans and programs which are formulated on the
basis of overall transportation needs and coordinated with other

I
I
I
I
I
I

49 U.S.C. app. g 2201 a gw

n/ a § 2208(b)(1)(A).

REPORT ON LEGAL ISSUES - Page 109



I
I transportation planning with due consideration to comprehensive long-range

land-use and access plans and overall social, economic, environmental,
system performance, and energy conservation goals and objectives. w/

The second, more important restdcdon is that the project must be "reasonably

consistent" with local land use plans. While this section potentially imposes a substantial

limitation on airport projects, it has been invoked rarely as a meaningful restriction on

airport development proponents. In fact, only one reported court case has cited this

provision.

In Suburban O’Hare Comm’n v. Dole,w/ the Court upheld the Secretary of

Transportation’s finding that an airport expansion project was reasonably consistent with

local development plans under section 2208(b)(1) (A). w The Court’s conclusion was

based upon a finding by "the Northeastern Illinois Planning Commission, a state agency

overseeing planning for the area of the State in which [the airport] is located, [wIach]

concluded that the proposed project was ’consistent with plans and policies of the
Commission.nIH/

Although the FAA has published no regulations implementing section

2208(b)(1) (A), an airport proprietor who applies for federal grant monies must sign a

certificate, known as Applicant Assurances, asserting that itS proposed project is consistent

with applicable federal laws. Among other assurances, an applicant must assert that:

The project is reasonably consistent wiM plans (erdsting at the time of
submission of this application) of public agencies that are authorized by the
State in which the project is located to plan for the development of the area
surrounding the airport. For noise compatibility program projects, other than
land acquisition, to be carried out on property not owned by the ahport ald
over which property another public agency has land use control or authority,
the sponsor shall obtain from each such agency a wlltten declaration that

I
I
I
I
I
I
I
I
I
I
I
I
I
I

@/ Ld g 2201(b).

787 F.2d 186 (7th Cir.), cert. denied, 479 U.S. 847 (1986).

Id. at 199n-

46VaI
I
I
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such agency supports that project and the project is reasonably consistent
with the agency’s plans regarding the property. w

An airport proprietor’s ability to provide this required assurance will depend upon

the land use plans for the vicinity of the airport. If a local agency with land use planning

authority recognized by the state does not support an airport expansion project, and its

land use plans so indicate, an airport sponsor may not be able to provide the required

assurance, and the Secretary of Transportation may not be able to comply with his

statutory obligation to approve only projects "nasonably consistent" with such plans. With

the proper preparation and documentation, section 2208(b)(1)(A) can be used as an

effective tool for communities in influencing airport expansion in and around their

terrrtory.

The requirements of section 2208(b) (1) (A) appear to parallel closely many of the

requirements of the GMA. To the extent that local, county or regional comprehensive plans

restrict or preclude new runway construction at SEA the FAA may be prohibited under

section 2208(b)(1)(A) from authorizing federal funding for the runway project. To satisfy

section 2208(b) (1) (A), therefore, the Port would have to assure the FAA that the project

is consistent with plans of the PSRC, King County and perhaps other jwisdictiorn with

comprehensive planning authority implicated by third runway construction.

If, as expected, the PSRC amends the Regional Airport System Plan to allow for the

construction of a third runway at SEA the Suburban O’Hare Comm’n case strongly suggests

that the Port would be able to rely upon the Regional Mport System PIm as the basis for

its required assurance under section 2208(b) (1) (A). Notwithstardhrg the Suburban O’Hare

Comm’n case, however, no court has addressed the problem which arises when more thaI

one governmental entity is "authorized by the state" to plan for the development of the

area around an airport. That issue is important because, under the GMA a strong

arWent could be made that not only the PSRC, but also the nearby cities have plaualg
authority. Since it is likely that thOse agencies will adopt inconsistent plan "for the

development of the area surrounding the airport," it is an open question whether the courts

By U.S. Dep’t of Transp., Fed. Aviation Admin., Order No. 5100.384 Airport Improvement Program
CAIP) Handbook (1989) App. 1, q 6 (”Order SIOO.38A).
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would look exclusively to the PSRC or whether they would insist that the FAA and the Port

have al obHgation to eruure that third runway development is consistent with a

potentially applicable local plans. w/

C. National Environmental Policy Act - State Environmental Policy Act

The National Environmental Policy Act ("NEPA")@' and Washington’s State

Environmental Policy Act ("SEPA") w/ each represent an effort by the federal and state

government, respectively, to require agency decisionmaking to consider the environmental

effects of government actions.

NEPA has been interpreted as an essentially procedural statute that imposes no

substantive obligations on federal agencies and agency decisionmaking. w

in adopting SEPA the Washington Legislature sought to model its legislation after

the federal statute. The Washington Legislature went further than its federal counterpart,

however, and included among the legislative purposes for SEPA the following provision,

which has been cited by commentators and courts as investing SEPA with substantive

requIrements:

The legislature recognizes that each person has a fundamental and
inalienable right to a healthful environment and that each person has a
responsibility to contribute to the preservation and enhancement of the
environment .H/

W/ The FAA has consistently left to the airport proprietor the designation of the public agency from
which it will obtain the required certification of consistency. Most proprietors, for obvious reasons, seek
such certifications from the regional planning organization rather than from neighboring municipalities.
The propriety of ignoring local municipalities is presently the subject of litigation in which this firm is
counsel to the affected local governments. be ayr e D.C. Cir. Docket No. 92-1151.

42 U.S.C. gg 4321-70c.

@/ Chapter 43.21C RCW. The State Council on Environmental Policy has promulgated rules which
elaborate on SEPA’s requirements. See Chapter 197.11 WAC.

W/ &B_e& SuyaeZ£_831_Nal o Ur LV.JarleA 4+4 U.S. 223 (1980).

a/ RCW 43.21C.020(3). @_g& Richard L. Settle, WMabUt@ our eBr4EQILcy_Aa
A Legal and Policy Analysjs, g 18 (Supp. No. 2, Mar. 1991) (”Settle”) at 221.22.
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I. NEPA

a. Overview

NEPA£Y "declares a broad national commitment to protecting and promoting

envkorunentd quality."z“ By enacthrg NEPA Congress recognized the critical

importance of environmental concerns to the well-being and development of our nation and

its citizens. Accordingly, NEPA mandates detailed study and consideration of the direct and

indirect impacts of proposed projects and their alternatives, as well as the relationship of

short-term projects to long-term productivity. This process is intended to "create and

maintain conditions under which man and nature can eHst in productive harmony, and

fulfUI the social, economic and other requirements of present and future generations of

Americans."w

To implement this policy, NEPA directs that, to the fullest extent possible:

[A]11 agencies of the Federal Government shall -

(C) include in every recommendation or report on proposals for legislation
and other major Federal actions signiflcantly affecting the quality of
the human envirolunent, a detailed statement by the responsible
official on-

(i)
(ii)

(iii)
(iV)

(V)

the environmental impact of the proposed action,

any adverse environmental effects which cannot be avoided should the
proposal be implemented,

alternatives to the proposed action,

the relationship between local short-term uses of man’s environment
and the maintenance and enhancement of long-term productivity, and

any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be
implemented.w

a/ 42 u.s.c. g 4321 a w,
bIg Robertson v. Metlhow Valley Citizens Council, 490 U.S. 332, 348 (1989) (citations omitted).

\14/ 42 U.S.C. g 4331(a).

av Ld g 4332.
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The detailed statement on the "environmental impact of the proposed action" has come to

be blown in law and in practice as an environmental impact statement, or EIS.w

The regulations of the Council on Environmental Quality ("CEQ")w and of the

FAAw'' describe an EIS as "an action-forcing device to insure that the policies and goals

. . . [of NEPA] are infused into the ongoing programs and actions of the Federal

Government.'w/ The CEQ and FAA Regulations state that an EIS

"shall provide full and fair discussion ofsigniflcant environmental impacts and shall inform

decisionmakers and the public of the reasonable alternatives which would avoid or

minimize adverse impacts or enhance the quality of the human environment."w/

As the Supreme Court recently stated: "simply by focusing the agency’s attention on

the environmental consequences of a proposed project, NEPA ensures that important effects

will not be overlooked or underestimated only to be discovered after resources have been

committed or the die is otherwise cast." w/

The federal courts consistently have emphasized that the federal agency charged

with preparing an EIS cannot discharge its responsibilities merely by speculating on -- or

by defenIng an analysis of -- the possible environmental impacts of a proposed

project : w

[T]he very purpose of NEPA’s requirement that an Ers be prepared for all
actions that may signifrcantly affect the environment is to obviate the need

W/ The remainder of this section discusses EIS requirements because the FAA would be required to
prepare an EIS in order to approve federal funding for the Port’s proposed third runway at SEA See
discussion in section III.A suPra.

w/ 40 C.F.R. § 15cx) aHL

bW U.S. Dep’t of Transp., Fed. Aviation Admin., Order No. 5050.44 Airport Environmental Handbook
(1985) (-Order S050.4A-); U.S. Dep’t of Transp., Fed. Aviation Admin., Order No. 1050.1D, Policies and
Procedures for Considering Environmental Impacts (1986) (”Order I050.ID”).

\19/ 40 C.F.R. g 1502.1; Order S050.4A q 71.

W/ 40 C.F.R. g 1502.1; Order 5050.4A q /1.

U/ Methow Valley Citizens Council, 490 U.S. at 349 (citations omitted).

W/ Jones v. Gordon, 621 F. Supp. 7, 12-13 CD. Alaska 1985), aRd in part, rev’d in part on odler
xlounds, 792 F.2d 821 (9th Cir. 1986).
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for such speculation by insuring that available data is gathered and analyzed
prior to implementation of the proposed action. n/

The requirement that the [EIS] be detailed places a heavy burden on
government agencies to gather for and include in the impact statement
enough information to show that compliance has been genuine, not
perfunctory.u/

While the agency can rely on studies already conducted to show the
environmental effects . . . "[i]f no such additional information is available,
then [the agency] must see to it that the necessary research is
conducted."£“123

[T]he completion of an adequate research program [is] a prerequisite to
agency action . . . [NEIPA] requires a diligent research effort, undertaken in
good faith, which utilizes effective methods and reflects the current state of
the art of relevant scientific discipline. w'

CEQ and FAA Regulations require every EIS to consider the purpose of and need for

the proposed project,@/ alternatives to the proposed action,u/ the environment

affected by the proposed action, w/ and the environmental consequences of the proposed

action and its alternatives. w' in addition to these general requirements, FAA Regdadons

list a number of specific environmental impact areas that must be considered in the EIS,

such as noise, induced socioeconomic impacts and land use.w/

Foundation for N. Am. Wild Sheep v. United States Dep’t of ARric.,
1982)

681 F.2d 1172, 1179 (9th Cir.

M/ Brooks v. Volt>e, 350 F. Supp. 269, 276 (W.D. Wash. 1972), aff d per curiam, 487 F.2d 1344 ( M
Cir. 19/3)

(1975) (quoting Brooks, 350 F. Supp. at 280).
(E.D.N.C.) @©olatleuragLc& 401 F. Supp. 664

Environmental Defense Fund v. Hardin, 325 F. Supp. 1401, 1403 (D.D.C. 1971).

\83/ 40 C.F.R. g 1502.13; Order 5050.4A q 82.

40 C.F.R. § 1502.14; Order 5050.4A 1 83.

W/ 4D C.F.R. § 1502.15; Order 5050.4A q M.

40 C.F.R. § 1502.16; Order 5050.4A q 85.

W/ Order 5050.4A q 85.
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The FAA wodd be respoIBible for prepuhtg the EIS that ultimately would be

required prior to the agency’s approval of the airport layout plan or federal funding for a

new runway at SEA Although it need not conduct a "aystal baII inquiry’' into every

remote impact of the proposed project on the environment, the FAA must identify all

foreseeable environmental impacts,w and conduct the research necessary for a thorough

evaluation of these impacts consistent with the exacting requirements of NEPA.

No federal funds may be authorized for the proposed airport expansion and no new

airport layout plan may be approved until (1) the FAA has prepared and approved a final

EIS; (2) the Environmental Protection Agency has published notice in the Federal Register

of the availability of the final EIS to the public; and (3) thirty days have elapsed following

such publication. m/

b. Judicial Review of EIS Adequacy

An agency’s decision on an EIS under NEPA unlike many administrative decisions

reviewed by the courts, is the result of an informal administrative proceeding in which

interested parties do not have a full opportunity to present their case. The standard by

wIach a court reviews such non-adjudicatory, quasi-legislative decisions is governed by the

Supreme Court’s decision in Citizens to Preserve Overton Park, Inc. (Overton Park) v.

Volt)e,w in which the Court established a three-step analysis for reviewing agency

decisions which do not fall within the definition of a formal agency action under the

Administrative Procedure Act. w A reviewing court must decide (1) whether the agency

acted within the scope of its authority; (2) whether the agency followed the necessary

3223 MaEt©arB.ALMa£sl 859 F.2d 1134, 1141 (2d Cir. 1988), 494 U.S. IOCH

551 (1978)).

EV 40 C.F.R. § 1506.10(b); Order 5050.4A q 96h.

W/ 401 U.S. 402 (1971).

u' 5 U.S.C. g SOO @ Kgb
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procedural requirements; and (3) whether "the actual choice made was not ’arbitraIY,

capricious, an abuse of discretion, or otherwise not in accordance with law.’" H’'

Legd c}uaenges to are adequacy of an EIS tend to focus on the scope of the EIS or

are adequacy of its exMradon of the alternatives rather than the substance of the

scientific discussion in the EIS. w/ As the Ninth Circuit has explained,

al envkorunentd hnpact staternent should accomplish its purpose, which is
both to provide decision makers with enough information to ’aid in the
substantive decision whether to proceed with the project in light of its
envirorunental consequence,’ and to provide the public with information and
an opportunity to participate in gathering information. m'’

The Court also explained that in order to be adequate, an EIS must examine "not every

possible alternative, but gy£y,M AwB£jy£."w/ Accordingly, the ’'existence of

a viable but unexamined alternative renders an environmental impact statement

inadequate."UY

c. The EIS 9:oping PIIX:as

The earliest, and arguably most critical, step in the process of developing an EIS is

the determination of the document’s proper subject matter and scope. This determination

will establish the breadth and depth of all subsequent environmental analyses for the

proposed action, and often will frame the issues for potential litigation challenging the EIS.

The CEQ and the FAA have described scoping as "an early and open process for

determining the scope of issues to be addressed" in an EIS.w/ The purpose of the

W Overton Park, 401 U.S. at 415-16; see also Sierra Club v. Sigjer, 695 F.2d 957, 964 (5th Cir. 1983)
(quoting 5 U.S.C. g 706(2)(A)).

(1978).

a& Citizens for a Better Henderson v. Hodel, 768 F.2d 1051, I056 (9th Cir. 1985) (quoting Trout
Unlimited v. Morton, 509 F.2d 1276, 1282-83 (9th Cir. 1974)).

W/ Qc at 1057 (emphasis added).

U( ; He Texas ComIn’n on Natural Resources v. Marsh, 741 F.2d 823, 824 (5th Cir. 1984).

u/ 4D C.F.R. g 1501.7; Order 5050.4A q 74a.
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scoping process is not to reach any conclusions as to the environmental desirability of a

particular proposal. Rather, the goals of scoping are to

identify the public and agency concerns; clearly define the environmental
issues and altenratives to be examined in the EIS including the elimination
ofnonsignifrcant issues; identify related issues which originate from separate
legislation, regulation, or Executive Order . . .; and identify state and local
agency requirements which must be addressed. w/

CEQ Regulations state that "[s]cope consists of the range of actions, alternatives,

and impacts to be considered in an environmental impact statement.'w' The regulations

further explain that to determine the proper scope of an EIS three types of actions, three

types of alternatives and three types of impacts must be considered:

(a) Actions (other than unconnected single actions) which may be:

(1) Connected actions, which means that they are closely related
and therefore should be discussed in the same impact
statement. Actions are connected if they:

(i) Automatically trigger other actions which may
require environmental impact statements.

(ii) Cannot or will not proceed unless other actions are
taken previously or simultaneously.

(iii) Are interdependent parts of a larger action and
depend on the larger action for their justification.

(2)

(3)

Cumulative actions, which when viewed with other proposed
actions have cumulatively signiflcant impacts and should
therefore be discussed in the same impact statement.

Similar actions, which when viewed with other reasonably
foreseeable or proposed agency actions, have sinilarities dlat
provide a basis for evaluating their envirorunentd
consequences together, such as common tindng or geography.
An agency may wish to analyze these actions in the sune
impact statement. It should do so when the best way to assess
adequately the combined impacts of sinilu acdons or

t

W/ CEQ Memorandum on Implementation of NEPA Regdations, 48 Fed. Reg. 34,263 (1983), reprInted
a Env’t Rep. (BNA) 41:2841 (-CEQ Memorandum”).

W/ 40 C.F.R. g 1508.25; see also Order 5050.4A q 74a

REPORT ON LEGAL ISSUES - Page 118



I
I reasonable alternatives to such actions is to treat them in a

single impact statement.

Alternadves, wIach hrclude: (1) No action alternative; (2) Other
reasonable courses of actions; (3) Mitigation measures (not in the
proposed action).

(c) Impacts, which may be: (1) direct; (2) indirect; (3) cumulative. w/

The CEQ has stated clearly that scoping is a critical element in the environmental

process because of its potential to "have a profound positive effect on environmental

analyses, on the impact statement process itself, and ultimately on decisionmaking.'w/

Moreover, the FAA’s own regulations recognize that "[s]coping is a major element" in the

preparation of an adequate EIS.w

In determining the proper subject matter and scope for an EIS, an agency is required

to consider the extent to which it may address cumulative actions and cumulative impacts.

CEQ Regulations view cumulative, similar, or connected actionsw/ as the cause of the

environmental impacts which are to be reviewed in an EIS. The number and nature of

cumulative, connected, or similar actions to be addressed will affect the complexity the EIS

document, since the impacts of all these actions and their alternatives must be examined.

Strategically, it is advantageous to force an EIS to become more detailed and complicated,

because a complicated document is likely to reveal more data on environmental impacts

and is likely to provide more fertile opportunities for later judicial challenge.

The terms "cumulative impact" or "indirect impact'w'’ are used to refer to the

effects of the federal action being reviewed in an EIS. While the presence of cumulative

actions affects the breadth of an EIS, the presence of cumulative impacts establishes the

depth of analysis required in the EIS.

I (b)

I
I
I
I
I
I
I
I
I
I
I
I
I

40 C.F.R. g 1508.25.

W/ CEQ Memorandum, Scoping Guidance (Apr. 30, 1981) 17 Envtl. L. Rep. 35,031.

Order 5050.4A q 74a.

W/ See 40 C.F.R. § 1508.25(a).

See id. g 1508.25(c).
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The appropdate scope of an EIS addressing the Port’s proposed new runway at SEA

will generate considerable controversy, given the fact that a programmatic EIS already has

been prepared by the Port and the PSRC which evaluates regional air transportation

alternatives. Under NEP4 a programmatic EIS is used when an agency engages in

"tiering.' w/

The Port and FAA may argue that under this understanding of tiering, an EIS

prepared for the Port’s third runway proposal may focus on site.specific issues only, and

not regional alternatives. The programmatic EIS prepared by the Port, however, was

prepared under SEPA which does not impose the same requirements for analysis of

alternatives as is mandated for EIS’s prepared by the FAA under NEPA. For example, the

FAA uniquely is required to undertake analysis of all feasible and prudent alternatives that

would not require the use of Section 4(f) properties, as well as other environmental issues

mandated by FAA NEPA guidance. Nevertheless, NEPA and the CEQ Regulations require

that the FAA consider the cumulative impacts of its decisions concerning a third runway

at SEA Consequently, the FAA would have to consider regional alternatives to new

runway capacity at SEA in order to address the near certainty that an additional runway

at SEA will be inadequate to provide a signiflcant long-term increase in air transportation

capacity for the Puget Sound region.

d. Purpose and Need

CEQ Regulations provide that a fundamental element of an EIS is a statement

articulating the "underlying purpose" and the "need to which the agency is responding'' in

w/ CEQ Regulations explain the tiering process:

Agencies are encouraged to tier their environmental impact statements to eliminate
repetitive discussions of the same issues and to focus on the actual issues ripe for decision
at each level of environmental review . . . . Whenever a broad environmental impact
statement has been prepared (such as a program or policy statement) and a subsequent
statement or environmental assessment is then prepared on an action included within the
entire program or policy (such as a site specific action) the subsequent statement or
environmental assessment need only summarize the issues discussed in the broader
statement by reference and shall concentrate on the issues specific to the subsequent action.

Id. g 1502.20.
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the major federd action.w in this context, the terms "purpose" and "need" have

different meanings. A "need" is the lack of something requisite, desirable, or useful or a

condition requiring relief.w "Purpose" is defined as an object or end to be

achieved.w/ Consequently, in the preparation of an EIS, the two terms are

complementary, but distinct. The EIS discussion of purpose and need should demonstrate

that the purpose of a proposed federal action is to satisfy at least part of the underlying

need for the proposed action.

The statement of need should be an objective description of the reason that the

project (not necessarily the federal action) is being pursued. An EIS must include

alternative methods of satisfying the need, including any reasonable alternative means

which lies outside the jurisdiction of the federal agency. An adequate discussion of

alternatives will respond fully to the statement of need. w/ Most importantly, the

underlying need for a federal action must be examined without regard to the agency’s

policy aims or statutory mission and especially without regard to the airport proprietor’s

desires.w/ Similarly, the statement of need cannot be defined with regard to the FAA’s

statutory mandate or its limited role in reviewing and approving plans for airport projects.

Defining the need for a project is critical because both the CEQ regulations and case

law recognize that the statement of need defines the scope of alternatives in an EIS.w

W/ Id. § 1502.13.

aY Webster’s Ninth New Collegiate Dictionary.

512/U

W/ 40 C.F.R. g 1502.14; see also Natural Resources Defense Council v. Morton, 458 F.2d 827, 836 (D.C.
Cir. 1972) (alternatives analysis must include reasonable actions to satisfy the need even if they lie beyond
agency’s jurisdiction).

W/ Coalition for Canyon Preservation v. Bowers, 632 F.2d 774 (9th Cir. 1980). See also Concerned
About Trident v. Rumsfeld, 555 F.2d 817, 831 n.2 (D.C. Cir. 1976) (an agency should produce an EIS that
observes -objective reasonableness” when evaluating the "concept" behhld dre action).

W/ See Roosevelt Campobelio Int’l Park Comm’n v. EPA 684 F.2d I041, 1 M7 (lst Cir. 1982). See also
CiLy of New York v. United States Dep’t of Transp., 715 F.2d 732, 743 (2d Cir. 1983), (”The scope of
alternatives to be considered is a function of how narrowly or broadly one views the objective of an agency’s
proposed action.-), cert. denied, 465 U.S. 1055 (1984) ; Trout Unlimited, 509 F.2d, at 1286 (alternatives must
be -reasonably related- to statement of purpose).
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In other words, the broader the statement of need, the greater the range of alternatives

wISch dre EIS must exarMre. An EIS is adequate only if it examines all reasonable

dternative methods for meeting the need for the project. w

The statbment of purpose perfonns a dfferent function and follows from the

statement of med. It is the tool for understanding why the federal agency has selected the

preferred alternative from among the altenrative ways of meeting the need. The statement

of purpose furdrer should explain how the proposed federal action satisfies the need and

should justify the decision to choose the preferred alternative.

In the present case, the need for the proposed action is the provision of additional

air trursportation capacity to meet the long-term commercial aviation needs of the central

Puget Sound region through at least 2020. w/ The statement of purpose in an EIS

prepued by the FAA shotad explain if, and to what extent, the Port’s proposal (the

addtion of atlard rmway at SEA) would satisfy that articulated need. Even more

hnportu\dy, are statement of purpose in the EIS should provide the reader with the key

for ulderstarding which alternative has been selected as the preferred alternative and for

understanding the relationship between the need for the project and the preferred

alternative. The statement of purpose should explain the economic, political, legal, and --

most knportantly -- envirorunental constraints and criteria which led to selection of the

preferred alternative. The statement of purpose, furthermore, should articulate the

rationale which led to the rejection of reasonable alternative means of meeting all or part

of the need.

The statement of purpose is required to respond to the FAA’s statutory mandate, the

agency’s regulations, and policy statements by the Administrator, Secretary of

Transportation and other relevant federal oflicials. w' Unlike the Port, the FAA has been

directed by Congress to implement certain policy goals and objectives with respect to

LO be z a tl B 938 F.2d 190 (D.C. Cir.), 112 S . ct. 616
(1991).

W/ See. e.g., Flight Plan EIS at 1-2.

W/ For a list of relevant statutory obligations see Order 1050.ID q 6.
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fuldhrg for ahport expansion urder the Mrport and Airway Improvement Act. w These

gods aId objecdves ue anong’ the policy objectives and statutory responsibilities to which

the FAA must look in identifying under NEPA the purpose of this project. The Airport and

Airway knprovement Act mandates that the FAA give "special emphasis" to the

development of reliever airports; declares that the national interest requires the FAA to

develop integrated systems of airports in metropolitan areas; instructs the FAA to develop

airports in small communities; directs that the FAA encourage competition in the

commercial aviation industry; and requires that the FAA encourage the entry of air carriers

into new markets.%Y A statement of purpose which does not specifically respond to the

FAA’s mandate is objectionable and subject to challenge.

e. Reasonable Altanativa

NEPA directs federal agencies to examine all environmental impacts of proposed

projects, to develop and explore all reasonable alternatives to such actions, and analyze the

potential environmental impacts of those alternatives. w/ The federal courts have

emphasized that NEPA’s purposes "are frustrated when consideration of alternatives and

collateral effects is unreasonably constricted."w/ NEPA further directs federal agencies

to "study, develop, and describe appropriate alternatives to recommended courses of action

" whenever the proposed action "involves unresolved conflicts concerning alternative

uses of available resources.' w'

Where the objective . . . of a major federal project can be achieved in one of
two or more ways that will have differing impacts on the environment, the
responsible agen[cy] is required to study, develop and describe each
alternative for appropriate consideration. w/

w/ 49 U.S.C. app. S 2201 B &%

aY &; see also Uc § 1302.

w/ 42 u.s.c. g 4332.

W/ ©eW£99LyaurD£u@@Kawlb 559 F.2d 1227, 1232 (2d Cir. 1976) J cert.
denied, 434 U.S. I086 (19/8).

w' 42 u.s.c. g 4332(2)(E).

W 'I, 523 F.2d 88, 93 (2d Cir. 1975).
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I
I As the Fifth Circuit has stated, NEPA

was hRended to emphasize . . . that all change was not progress and to insist
that no major federal project should be undertaken without intense
consideration of other more ecologically sound courses of action, including
shelving the entire project, or of accomplishing the same result by entirely
different means . . . . mhe District of Columbia Circuit [has] recognized
that this section did not intend to limit an agency to consideration of only
those alternatives that it could adopt or put into effect. We agree. The
imperative directive is a thorough consideration of all appropriate methods
of accomplishing the aim of the action, including those without the area of
the agency’s expertise and regulatory control as well as those within it. w

Thus, the analysis of alternatives can be seen as "the heart of the environmental impact

statement ."W/

The importance of the alternatives analysis is heightened by the requirements of

substantive federal and state environmental laws which prohibit federal actions that cause

specific types of environmental damage if alternatives exist to the federal action. w in

examining alternatives, an agency may not eliminate alternatives because they do not

achieve a of the articulated needs for the proposed project or because the agency does not

have the authority to implement them. w' The FAA furthermore must be mindful of the

obligations imposed upon the agency not only by NEP4 but also by substantive federal

environmental laws.

Under NEP4 an alternative is reasonable if it is "practical and feasible from a
technical and economical standpoint.' w/ An alternative, therefore, is reasonable if it

I
I
I
I
I
I
I
I
I
I
I
I
I

Cir. 1979) (citing Natural Resource Defense Council, 485 F.2d 82/).

&a 40 C.F.R. g 1502.14.

W/ See, e.g., discussion in section V.D., inBa, concerning secdon 4(f) of the Department of
Transportation Act, 49 U.S.C. g 303(c).

&& See Town of Matthews v. United States Dep’t ofTransp., 527 F. Supp. 1055, 105/ (W.D.N.C. 1981);
Save the Niobrara River Ass’n v. Andrus, 483 F. Supp. &44, 861 (D. Neb. 1977); Rankin, 394 F. Supp. at 659.

w/ CEQ <be8tions and Answers on National Environmental Policy Act Regulations, 46 Fed. Reg. 18,026
(1981), reprinted in Env’t Rep. aNA) 41:2701.
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meets at least some of the needs that the proposed action is intended to serve. w/ The

Seventh Circuit stated this pdnciple succinctly by explaining that "the evaluation of

’alternatives’ mandated by NEPA is to be an evaluation of alternative means to accomplish

the gaRr_a goal of an action; it is not an evaluation of the alternative means by which a

particular applicant [or Sponsor] can reach his goals.'w

There are numerous reasonable alternatives which the law would require the FAA

to examine in an EIS prepared for new runway construction at SEA. These include the

construction of a new air carrier airport; different runway locations; different runway

lengths and uses; the accelerated development of supplemental or reliever airports for

either commercial or non-air carrier use; and the imposition of operational restrictions at

SEA to limit growth of demand. It is legally essential that an EIS prepared by the FAA

explore all reasonable alternatives to the Port’s proposed runway, not only to satisfy the

legal requirements of NEPA and other substantive environmental laws, but also to educate

the public and the applicable government agencies about the range of actions which are

available to satisfy the stated purpose and need and the costs and benefits associated with

these options.

f Rant Developments in NEPA Cases Concerning Airport
Development

Although the procedural requirements of NEPA are complicated and subject to

frequent judicial scrutiny, it is unusually difticult to challenge an EIS prepared by the FAA

on an airport expansion project. There are two principal reasons for this difficulty. First,

llillike actions by most federal agencies, actions by the FAA are subject to review

exclusively in the federal courts of appeals. w/ Because they generally review cases from

district courts or formal administrative adjudicatory proceedings, and not informal

HY Environmental Defense Fund, Inc., 492 F.2d 1123; Joseph v. Adams, 467 F. Supp. 141 (E.D. Mich.
1978).

U/ Van Abt)ema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986).

49 U.S.C. g 1486.
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a&IMdstrative action, appeBate couts are puticularly unaccustomed to the review of

nglay fact-brteruive decisions such as those challenging EISs prepared by the FAA.

Second, are FAA has had remarkable success in recent years in litigation challenging

its compHarce with NEPA. The agency’s success rate is in part attributable to the deference

wIach courts pay to the agency’s expertise in aviation matters and to the technical naturb

of airport expansion disputes.

Recent judicial decisions illustrate the difficulty of challenging FAA action based

upon an inadequate EIS. These cases, however, also provide a useful roadmap for potential

litigants so that the record in an EIS case can best be designed to take advantage of the

wlnerabilities which prior courts decisions have identified.

(1) 1 @bl@LEBuy
In Communities. Inc. v. Busev, w' the United States Court of Appeals for the Sixth

Circuit found the EIS prepared by the FAA for the proposed expansion of Standiford Field

in Louisville, Kentucky to be adequate. The expansion proposal reviewed in the EIS

required a complete runway realignment at Standiford Field, principally to accommodate

increashrg air cargo demand at the airport.M/ This realignment shifted air traffic flow

directly over historic neighborhoods, and required the buyout of several residential

neighborhoods surrounding the airport. The proposed realignment also allowed the airport

to accommodate additional nighttime air cargo operations, which could lead nearby

residents to experience considerable sleep loss.

The Sixth Circuit rejected each of petitioners’ arguments, instead affinning that the

FAA had reasonably exercised its responsibilities under NEPA. One of the more signiflcant

issues rejected by the Court was petitioners’ contention that NEPA required the FAA to

supplement its standard LM cumulative noise analysis with alternative noise metrics that

more accurately measure single-event noise levels.w/ The Court also affirmed the FAA’s

I
I
I
I
I
I
I
I
I
I
I
I
I
I

956 F.2d 619 (6th Cir.), cert. denied, 113 S. ct. 408 (1992). See discussion in section IV.A, suPra.

The airport was to be reconfigured 6Tom two intersecting runways to two parallel runways.

956 F.2d at 624.

1
I
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rehalce on the LM contour of 65 dBA as a threshold for determining the signifrcance of

noise impacts.w

The Sixth Circuit’s decision in Communities. Inc. provides several valuable lessons

for future challenges to EISs prepared by the FAA. First, the Court emphasized the

petitioners’ failure to introduce factual evidence on alternatives to the proposal. There also

was no factual evidence in the record as to how single-event noise levels could signiflcantly

affect land outside of the 1% contour of 65 dBA. Had the petitioners presented such

evidence demonstrating the infirmities of exclusive reliance on the 1% metdc to measure

noise events, the disposition of the case may have been different.

Second, the Court correctly observed that no court ever has prohibited the FAA from

relying upon the in metric and the LM threshold of 65 dBA. That is because no court has

yet addressed the issue squarely; neither is there any case holding the opposite. The

petitioners in Communities. Inc. attacked the La, metric and 65 dBA La, threshold essentially

as a legal matter, without introducing evidence that the FAA’s noise analyses was

inappropriate for the Louisville situation.

Third, the Court’s opinion reflects its unfamiliarity with NEPA and noise issues.

Along with incorrectly defining technical aspects of noise measurement, w' the opinion

fails to distinguish among the requirements for noise analysis in NEP4 section 4(f) of the

Department of Transportation Act and the National Historic Preservation Act. w/

Therefore, those seeking to challenge FAA NEPA decisions should exercise great care in

clearly distinguishing the different standards of review and essential elements mandated

by NEPA and other substantive and procedural statutes.

W/ For example, the Court inaccurately explained the Ld„ metric as ”adding up all the sound exposure
during the daYtime . . . Plus 10 times the sound exposure occurring during the nighttime and averaging this
total sum by the number of seconds during a 24-hour day.” a at 623.

w/ K at 624.
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(2) Other Recent Decisions

Several other decisions further illustrate what appears to be a growing trend of

courts to defer to agency decisionmaking concerning NEPA. Despite the outcomes in these

cases, NEPA remains a fertile area for judicial challenges to airport development, both as

a strategic device for seeking concessions from an opponent, and as a procedural means

for requiring airport proprietors to address more completely the myriad environmental

consequences of their airport expansions.

h yu/ the Ninth Circuit heard a

community group’s challenge to the FAA’s determination that the Four Post Plan would not

signifrcantly affect the environment. The Court simply chose not to question the FAA’s

discretion in limiting its noise measurement and impact analysis to the La, metric and its

impact analysis to the area within the Ld, contour of 65 dBA. The Court also agreed with

the FAA’s determination that the proposal did not warrant the production of new contours

by relying on two FAA-created assumptions: that aircraft flying above 3,000 feet do not

create signifrcant ground-level impacts and that there are no significant noise impacts

outside of the LM contour of 65 dBA. Finally, the Court supported the FAA’s failure to

investigate signifIcant cumulative and indirect environmental impacts of the proposal,

concluding that because the anticipated growth in air traffic was expected to occur

regardless of the proposal, the FAA did not have to examine the impacts that would result

from the increased air traffic.

h =o \>. N. Vb,hp/ a community group challenged the

FAA’s Record of Decision ("ROD") approving an EIS by alleging that (1) the FAA had failed

in the EIS and ROD to discuss mitigation measures to minimize the environmental impacts

of the proposal; (2) the EIS and ROD had failed to consider signifrcant environmental

impacts, including noise and air quality, and had failed to respond in good faith to public

comments concerning these subjects; and (3) that the FAA had used the NEPA process as

W/ 961 F.2d 829 (9th Cir. 1992).

w/ 952 F.2d 409 (10th Cir. 1992) (citations are to slip opinion, Case No. 90.9556, 1992 U.S. App. LEXIS
733 (10th Cir. Jan. 13, 1992)).
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an "after-the-fact justification of a decision already made" by failing to consider fairly

severd dtenradves to the proposal. w in a brief, unpublished opinion, the Tenth

Circuit rejected all three of these claims with little explanation. The Court did not address

the petitioners’ allegations regarding the fact that the entire EIS process was a walw
justi6cation for a previously made decision. Further, it relied on the sheer number of

alternatives studied by the FAA to uphold the adequacy of the EIS alternatives analysis,

without considering whether the agency failed to address any reasonable additional

alternatives. Thus, the decision in rm e2WL£:an does not add signiflcantly

to the existing law concerning the FAA’s duty to study the impacts of airport expansion

proposals.

in @MRZEE\LW' the State of North Carolina challenged a final rule

promulgated by the FAA that revoked, realigned and established restricted airspace

pursuant to a request by the U.S. Navy. North Carolina argued that the FAA had failed to

examine independently the cumulative impacts of existing and proposed restrictions on

airspace and had failed to prepare an EIS reflecting this examination.

Under somewhat unusual circumstances, w/ the Court concluded that the FAA was

not required to examine the cumulative impacts of the FAA’s action on behalf of the Navy,

at least in part because the FAA’s action could be revoked subsequently if unreasonable

environmental consequences were uncovered in subsequent NEPA reviews of North

Carolina restricted airspace. w/ The Court also affirmed the FAA’s reliance on an earlier

W/ 1992 U.S. App. LEXIS /33 at -2.

w/ 957 F2d 1125 (4th Cir. 1992).

W/ The FAA’s proposed assignment of restricted airspace for the Navy was but one of several pending
actions by the federal government (others had been initiated by the Marine Corps and the U.S. Air Force)
that would mocK& or increase the amount of restricted airspace over eastern North Carolina. n at 1131.
An EIS reviewing the Marine Corps’ proposal apparently was slated to address the cumulative impacts of
restricting airspace over the eastern portion of the state. a
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Navy-prepared environmental assessment as the basis for the FAA’s own Finding of No

Significant Impact.w

It is clear from the deference accorded by the Fourth Circuit to the FAA in this case

that a prospective petitioner must be careful to support itS arguments fully with

comprehensive legal arguments and independent factual data if it wishes to pierce the veil

of agency discretion. This opinion also shows the willingness of courts to limit the scope

of cumulative impacts and actions that an agency must consider in its examination of a

project pursuant to NEPA. To overcome this tendency towards agency deference, a

petitioner must be prepared to present clearly and thoroughly both the legal and factual

bases for requiring the FAA to examine all potentially signiflcant cumulative and connected

actions and impacts of a proposal.

The preceding court decisions emphasize the difficulty of challenging any action by

the FAA approving airport development and airspace reconfigwation proposals. They do

not, however, foreclose the success of such challenges. In fact, these decisions illuminate

the elements required to mount a successful challenge, especially by identifying the need

to prepare a thorough record for the agency and the court, that demonstrates the

ii-lfil-,nities in the FAA environmental impact analysis.

2. SEPA

Similarly to NEP4 SEPA requires governmental agencies within Washington to

prepare a "detailed statement" or EIS, analyzing, among other things, the environmental

impacts of recommendations, proposals and other major actions "signifrcantly affecting the

quality of the environment.'WV This requirement is applicable not only to state agencies,

but also to municipalities, counties, port districts and other political subdivisions of the

av Id. at 1130.===

He RCW 43.21C.030(2)(c).
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State. w/ Furthermore, all state and local agencies are required to adopt their own

regulations implementing SEPA’s requirements. w/

SEPA imposes both procedural and substantive obligations on state and local

agencies. An agency must comply with the statute’s procedural provisions, such as

soliciting and responding to public comments on draft E:rss and undertaking adequate

analysis of environmental impacts of its proposed actions. w/ it also may be required to

comply substantively with SEPA by undertaking mitigation for proposed actions, or by

rejecting permit applications for proposed projects that would cause adverse environmental

impacts that cannot be reasonably mitigated.w

To exercise its authority to reject or condition a development proposal on SEPA

grounds, a local jurisdiction must comply with SEPA’s formalities.w/ These formalities

increasingly are being strictly construed by Washington courts. B' An agency must have

incorporated into its regulations, plans or SEPA policies that serve as a basis for the agency

decision to deny or condition a permit.w'’ Mitigation measures required as a condition

of permit approval must be "reasonable and capable of being accomplished,'w/ and shall

W/ Qc 43.21C.030(2). Actions taken by municipalities and port districts that may trigger compliance
with SEPA include the adoption of comprehensive plans and zoning ordinances. See WAC 197.11.
704(2) (b) (ii).

W/ These agency regulations must be consistent with the state-adopted SEPA Rules found at Chapter
197-11 WAC. @ a 197-11-020(1). The PSRC and the Port each have adopted regulations satisfying this
requirement, as have Normandy Park, Des Moines, and Tukwila. Burien anticipates adopting final SEPA
regulations.

W/ See. e.g., id. 197.11.402, .408.

RCW 43.21C.060; WAC 197.11-660.

U/ be RCW 43.21C. MO; WAC 197.11.660, .902(1), (2).

W/ M_gaD Wr@LNJBluDac££91nty, 801 P.2d 985 (Wash. 1990) (overturning county
council’s denial of permit application for gravel mine and asphalt plant on grounds that council had provided
no legal support for its denial); Mfwol£QtILb 772 P.2d 528 (Wash. ct. App. 1989) (invalidating
condition imposed by county on building permit for lumber miID, aff d, 807 P.2d 363 (Wash. 1991); see also
Settle g 6 at 37.38.

RCW 43.21C.060.

u/ Ld ; WAC 197.11.660(1)(b).
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be "related to specific, adverse environmental impacts clearly identified" in writing by the

agency decision-maker.u/ A decision to deny a requested permit may be made only

upon a finding that:

> The proposal would result in signiflcant adverse impacts
identified in a final or supplemental environmental impact
statement . . . ; and

[R]easonable mitigation measures are insufficient to mitigate
the identified impact.w

>

With respect to procedural review under SEP4w/ the statute allows for the

preparation of KISs on specific projects as well as on broader programs that do not

contemplate a specific government action. The EIS prepared for the Flight Plan Project by

the Port and the PSRC is an example of a "programmatic or "nonproject’' EIS. w/

Nonproject EISs are prepared pursuant to "phased review," under which "[b]roader

environmental documents may be followed by narrower documents . . . that incorporate

prior general discussion by reference and concentrate solely on the issues specific to that

part of the proposal.’w

By definition, the level and detail of analysis required for a nonproject EIS is less

than that for a project-specific EIS. w/ A nonproject EIS is required to analyze the

environmental impacts of"alternadve means of accomplishing a stated objective," with such

EV WAC 197-11-660(1)(b).

RCW 43.21C.060; WAC 197.11-660(1) (f).

W/ SEPA’s procedural review requirements are fairly similar to those discussed more fully below with
respect to NEPA

by ComDare WAC 197.11-774 (”Nonproject’ means actions which are different or broader than a single
site speci6c project, such as plans, policies, and programs.”) with WAC 197.11.704(2) (a) (”A project action
involves a decision on a speci6c project, such as a construction or management activity located in a defined
geographic area.D.

u/ Ld 197.11.060(5)(b).

@ a 197.11.442 (specifying content requirements for nonproject HSs). In preparing nonproject
EISs, an agency ”shall have more flexibility . . . because there is normally less detailed information available
on [a program or policy’s] environmental impacts and on any subsequent project proposals.” a
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ardysis behg "hlated to a general discussion of the impacts of alternate proposals.'w

The United content ald aralytical requirements imposed on nonproject EISs help explain

why judicial challenges to those types of EISs appear to be more difficult to win. w

Nevertheless, because a programmatic or nonproject EIS provides the basis for, and

will limit the scope of, any subsequent site-specific EIS, judicial review of the nonproject

EIS often is advisable. The SEPA rules address this specific point:

When a project . . . is consistent with the approved nonproject action, the
EIS on such a project shall focus on the impacts and alternatives including
mitigation measures specific to the subsequent project and not analyzed in
the nonproject EIS. r M©KUdbBjy.w

Since a site-specific EIS may rely upon the scope of alternatives which has been examined

in the prior nonproject EIS, any challenge to the range of alternatives under consideration

should best be brought against the nonproject EIS.w/

The Washington Legislature has authorized judicial review of EISs prepared pursuant

to SEPA and in so doing has imposed certain timing requirements for obtaining

review.a' if a governmental agency has issued a "Notice of Action,"wand the

underlying agency action is not subject to its own statute of limitations, then a party must

file its appeal within either thirty or ninety days of the last publication date of the Notice
of Action. w/

u/ Ld 197-11442(2), (4).

1981) (finding to be adequate an EIS which identified the potential impacts of proposed rezoning
amendment and provided a framework for further EIS preparation) .

WAC 197.11443(2) (emphasis added).

This was one of the principal reasons that the ACC, Normandy Park, Des Moines, Buden and
Tukwila filed suit in King County Superior Court to challenge the Flight Plan Project EIS. @ Appendix A

EV See. e.g., RCW 43.21C.075, .080; WAC 197.11-680.

Governmental agencies taking action under SEPA may trigger a limited judicial review period in
issuing a Notice of Action. RCW 43.21C.080.

W/ be RCW 43.21C.080(2) (a), .075(5). Judicial review pursuant a Notice of Action by governmental
agencies concerning private proposals are subject to a dIirty day appeal period. A lawsuit challenging a
project to be performed by a governmental agency must be filed within ninety days.
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The failure to challenge a governmental action, and an EIS prepared in support

thereof, within the time specified by SEPA precludes all later attempts to overturn that

action on SEPA grounds. w Furthermore, SEPA challenges to subsequent governmental

actions on the same proposal are prohibited, unless (a) the proposal changes substantially

between the date of the first governmental action and the later action, or (b) the EIS

analyzing the first governmental action specifies that the action will require further
environmental evaluation. w/

3. The NEWSEPAPrtx:ess for the Pods Proposed Third Runway at SEA

The parallel procedural requirements of NEPA and SEPA make it dif:ficult to

determine definitively how the Port and/or the FAA plan to develop environmental

documentation to comply with those statutes. The Port already has announced that it

plans to prepare a site-specific EIS to satisfy both NEPA’s and SEPA’s requirements for its

proposed third runway project at SEA.aY The Port noted that its preparation of an EIS

will be coordinated with the FAA reflecting the fact that FAA approval ultimately would

be required prior to construction of a new runway at the airport.

The FAA would face its own independent obligation to prepare an EIS satisfying

NEPA’s requirements if it were to provide federal funding for a third runway at SEA before

the Port obtains approval of an airport layout plan.a/ The FAA has not yet announced

any plan to prepare an EIS.

A possible solution to the potential duplicate effort would be for the Port and the

FAA to develop a memorandum of understanding under which they jointly would prepare

an EIS to satisfy their respective obligations under SEPA and NEP4 perhaps as joint lead

agencies. Altenratively, the Port could proceed with preparation of a draft and final site-

specific EIS for a new runway project to comply with SEPA. The FAA then could adopt in

Id. 43.21C.080(2) (a) .

569/a

W/ See, e.g., Seattle, Wash., Port Commission, Res. No. 3125 (Nov. 3, 1992) g 1(b).

El/ See discussion in section III.A supra.
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toto the analysis prepared by the Port, supplementing the Port’s analysis with whatever

additional studies would be required under NEPA and the FAA’s NEPA Regulations. At the

completion of its supplemental analysis, the FAA would prepare draft and final BIISs.

There are likely problems with either approach, given the sometimes identical, and

sometimes dissimilar procedural requirements of NEPA and SEPA Furthermore, while the

Port appears to have authority to rely on the nonproject EIS for the Flight Plan Project as

a basis for narrowing the scope of its site-specific EIS under SEPA the FAA may be unable

to do so. At most, the FAA could adopt the nonproject EIS by reference (much as it may

adopt by reference environmental assessments and technical studies prepared by other

federal agencies) and rely upon its analysis of alternatives for adding air transportation

capacity to the Puget Sound region. The FAA arguably still would be required to conduct

its own assessment of regional alternatives, however, as well as other mandatory NEPA EIS

components not necessarily addressed in the Port’s EIS.

(a) Scoping

The ACC’s first opportunity to participate in the Port’s and/or FAA’s actions under

NEPA and SEPA will be to submit comments during the scoping process. The scoping

process begins with the Port’s and/or FAA’s publication of a notice of intent to prepare an

EIS, which would describe the expected scope of the EIS. The comment period during the

scoping process normally lasts between 30-60 days.

(b) Publication of and Commmts on the EIS

Publication of a draft EIS would follow the conclusion of the scoping process by at

least a month, and by as much as a year or more.B/ Upon publication of a draft EIS,

the ACC and other members of the public would be given at least 45-60 days to analyze

the document and prepare detailed legal and technical comments with the assistance of

experts.

I
I
I
I
I
I
I
I
I
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I
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W/ in several recent controversial airport development projects, including the expansion of Dallas/Fort
Worth International Airport, Phoenix Sky Harbor International Airport and lambert st. Louis International
Airport, the FAA has not released the draft EIS until more than a year after the close of the scoping comment
period.
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(c) Post<IIaft EIS (bnddaations

After the close of the comment period on the draft EIS, the FAA al,\

would revise the document, if appropriate, and republish the document with revisions ,b_

responses to comments as a final EIS. Publication of the final EIS would follow the close

of the comment period on the draft EIS by at least a month, but could follow by as long

as a year. The publication of a final EIS by the FAA would be followed shortly by the

agency’s publication of a Record of Decision ("ROD"), which would constitute its approval

of both the final EIS and the Port’s proposal. Upon publication of the ROD, any interested

party would have 60 days in which to seek judicial review of the final EIS (under federal

law or 90 days in which to seek judicial review under state law if the EIS is prepared

jointly with the Port.
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V. SUBSrANHVE ENViRONWNrAL PROrrEGrlON REQUHREWNrs

A Fedaal and State Air Quality PIDtection

The federal Clean Air Act ("CAA"), as amended, w/ seeks to remedy the nation’s

air quality problems by regulating airborne emissions of pollutants. One of the CAA’s

primary means for regulating airborne pollutants has been the establishment of national

ambient air quality standards. w in addition, the CAA imposes specific emission

requirements for a variety of emission sources, including transportation projects, and

comprehensively regulates the emissions of hazardous pollutants.&’ Amendments

adopted in 1990 to the CAA have strengthened the requirements for attaining national

ambient air quality standards, making it more difficult to implement new, or modify old,

air pollution sources in areas not in attainment with the national ambient air quality

standards. To implement the proposed expansion program at SEA the Port would have

to comply with these requirements.

The U.S. Environmental Protection Agency ("EPA") has established national ambient

air quality standards for several pollutants regulated by the CAA.w Each of the 50

states, through EPA-approved state implementation plans, is required to adopt measures

necessary to attain the national ambient air quality standards within its borders. w The

State of Washington has received EPA approval for its state implementation plan, and for

a/ 42 u.s.c. g 7401 a gIg.

SOY be ac §7409.

aV See, e.R., Uc g 7411 (new sources); a g /412 (hazardous air pollutants); Uc §§ /521-54 (motor
vehicle sources); a gg 7571.74 (aircraft sources).

51tJ See 4D C.F.R. Part SO. National ambient air quality standards have been established for sulfur
dioxide (SO2), & g SO.5; particulate matter (PMlo), a g 50.6; carbon monoxide (CO), a § 50.9; ozone, a
! SO.8; nitrogen dioxide (NOI), a g 50.11 and lead, a g 50.12.

q’z/ 42 U.S.C. g 7410.
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several subsequent revisions that sets forth strategies for bringing areas of the state into

attainment with national ambient air quality standards. w

Pursuant to the CAA and its own Clean Air Act, w/ Washington has authorized

the Puget Sound Air Pollution Control Agency ("PSAP(:A"), a multicounty authority for

King, Kitsap, Pierce and Snohomish Counties, to implement the requirements of the federal

and state statutes on a regional basis. w/ The PSAPCA works with the Washington

Department of Ecology (the agency that administers the state Clean Air Act) to ensure

compliance with state and federal clean air requirements, and to develop local measures

for attaining national ambient air quality standards.

Portions of King County in the vicinity of SEA currently are classified as failing to

attain national ambient air quality standards for ozone, CO and PM„.w/ The Port’s

property at SEA however, lies just outside the nonattainment area for PM„, and

consequently SEA is located in a nonattainment area only for ozone and CO. Nonetheless,

there are several provisions of the CAA with which the Port must comply in order to

construct a third runway at SEA. The Port additionally would be required to fulfill

registration and other regulatory requirements of the Washington Clean Air Act.

The CAA and the Washington Clean Air Act each raise signifrcant issues that, unless

satisfactorily resolved by the Port, would present obstacles to the Port’s plans to construct

a third runway at SEA. Although the Port’s compliance with air quality requirements will

be determined by the Washington Department of Ecology, the PSAP(IA and the FAA the

ACC will have an opportunity to participate in these agencies’ decisionmaking by

submitting comments at appropriate times, and ultimately, by seeking judicial review of the

av See. e.g., Envtl. Protection Agency, Approval and Promulgation of State Implementation Plan;
Washington, Final Rule, 49 Fed. Reg. 27,750 (19&+); Envtl. Protection Agency, Approval and Promulgation
of Implementation Plans; Revision to Washington State Implementation Plan, Final Rule, 48 Fed. Reg. 82/3
(1983);Envtll. Protection Agency, Approval and Promulgation of Implementation Plan Revisions; Washington,
Final Rule, 46 Fed. Reg. 45,a)/ (1981).

W/ Chapter 70.94 RCW.

See id. 70.94.053.• a

W/ 56 Fed. Reg. 56,694, 56,846-848 (1991); 57 Fed. Reg, 56,762, 56,777 (1992).
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Portis proposal if it fails to address adequately, or comply with, air quality protection

requIrements.

1. Section 176(c)

One of the CAA’s more significant provisions -- section 176(c) -- prohibits federd

agencies from approving any activity which fails to conform to an approved state

implementation plan. w/ The 1990 Amendments to the CAA modified section 176 to

impose tough new responsibilities on federal agencies to assist states in aclaevblg the

national ambient air quality standards. Recognizing the difficult task facing states,

Congress strengthened the so-called conformity requirement h the 1990 Cleur Ah Act

Amendments to ensure that federal agencies do not take or support activities w}dch are

inconsistent with achieving air standards or fail to take opportunities to assist states h
their efforts for cleaner air.

The 1990 Amendments broaden what is meant by corJonrdty to a state

implementation plan by clarifying that federal actions must conform not Olay with ale

letter of a state implementation plan, but also with the "purpose" of such a plan. w/ The

purpose of a state implementation plan is timely attainment of the national ambient air

quality standards.w/

The new conformity requirement, section 176(c)(1) of the Clean Air Act, as

amended,w provides:

No department, agency, or instrumentality of the Federal Government shall
engage in, support in any way or provide financial assistance for, license or
permit, or approve, any activity which does not conform to an
implementation plan after it has been approved or promulgated turder section
7410 of this title. No metropolitan planning orgalazadon . . . shall give its
appn)val to any project, program, or plan which does not conform to an
implea&entadon plan. . . . The assurance of conforrnity to such an

42 U.S.C. g 7506.

Id. g 75%(c)(1)

Id. g 7410

Id. g 75%(c) (1).
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implementation plan shall be an affirmative responsibility of the head of such
department, agency, or instrumentality.a“

The statute defines "conformity to an implementation plan" to mean:

(A) conformity to an implementation plan’s purpose of eliminating or
reducing the severity and number of violations of the national
ambient air quality standards and achieving expeditious attainment of
such standards; and

1
I

(B) that such activities will not --

1
I
I
I

(i) cause or contribute to any new violation of any standard in any
area; or

(ii) increase the frequency or severity of any existing violation of
any standard in any area; or

(iii) delay timely attainment of any standard or any required
interim emission reductions or other milestones in any
area. W/

Section 176(c)(1) also states that the assurance of conformity shall be "an affirmative

responsibility’' of the federal agency supporting or approving the activity. W

Under the conformity requirement, a federal agency must fully evaluate air quality

impacts before supporting in any way a proposed activity and af:finnatively find that the

activity will not delay timely attainment of the national ambient air quality standards. If

the activity does not conform with the purpose of a state implementation plan, the federal

agency must implement measures to mitigate the air quality impacts.

Federal funding of airport projects clearly triggers the compliance obligations of

section 176(c)(1) of the Clean Air Act. w/ Consequently, this statute would require the

I
I
I
I
I
I
I

Id. g 7506(c) (1).

W/ Uc §7506(c)(1)(A).

Id. g 75%(c) (1).

W/ be a (-No department, agency or insaumentality of the Federal Government shall . . . provide
financial assistance for . . . any activity which does not conform to an implementation plan . . . .”). See also
Order 5050.4A q 476(5) (a) ("It is FAA’s responsibility to assure that Federal airport actions conform to state
plans for controlling areawide air pollution impacts.-).
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Port and the FAA to assure that increasing the aviation capacity of SEA by constructing a

third runway (and enabling the airport to handle thousands of more aircraft operations per

year), would not exacerbate current violations or cause any new violations of the national

ambient air quality standards in the Seattle-Tacoma area.

There is no question that the Flight Plan EIS and other documentation prepared in

connection with the proposed expansion of SEA contemplate a considerable increase in

aircraft operations at SEA. It also is clear that the third runway is designed to

accommodate this increased demand. Although it may be intuitively obvious that a third

runway would contribute to increased aircraft activity at SEA this is not the position taken

by airport proprietors in other cities. Other airport proprietors have taken the position that

airport expansion programs do not contribute to an increase in air traffic (and thereby

increase air pollution) under the theory that the traffic will come regardless of the

expansion. This theory postulates that aircraft operations would continue to increase

without the expansion and that the expansion actually would decrease the regional air

pollution burden because the project would help reduce the time that aircraft engines are

idling on taHways. This position has not been tested in court.

The FAA has identified several obligations it must fulfill with respect to section

176(c).%Y Prior to taking any action on the proposed construction of a third runway at

SEA (e.g., approval of federal funding, approval of a revised airport layout plan), the FAA

first must assure that its actions "conform to state plans for controlling areawide air

pollution impacts."w/ The FAA further must require that the Port take all necessary

actions to minimize adverse air quality effects.w

Section 176(c)(1) also provides that the assurance of conformity shall be "an

affirmative responsibilit/' of the federal agency supporting the activity. w/ While not

I
I
I
I
I
I
I
I
I
I
I
I

HY Order 50SO.4A q 4/e(5).

a/ Bc q 47C(5)(a).

Id. q 4/e(S) (d).

42 U.S.C. § 7506(c) (1).
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expressly stated in the statute, such a duty arguably requires the agency to investigate or

verify the air quality impacts of its federal activity &IIi_eJnaglBy. FAA guidance recognizes

this requirement, and specifies that for projects at large airports, the FAA is required to

prepare an emissions inventory for the eHsting airport conditions, as well as forecasts for

future conditions with and without the proposed project. w/ The FAA dso may be

required to conduct dispersion modelling for carbon monoHde if the proposed project

would fail to conform with the state implementation plan or would have potential for

exceeding national ambient air quality standards. w

The new section 176(c) conformity requirements do not specify what actions the

supporting federal agency must take if it determines that the activity does not corJorm

with the purpose of the state implementation plan. A literal reading of the section

176(c) (1) of the CAA seems to forbid continued support by the agency, which in this case

would mean that the FAA could approve neither federal funding for the new runway at

SEA nor revisions to the Port’s airport layout plan for SEA.

EPA currently is working on a guidance document and/or draft regulations to assist

federal agencies in determining conformity under the Clean Air Act. EPA has not yet issued

official or draft guidance pursuant to the Clean Air Act Amendments, but a "predecisional"

draft working document has been obtained and reviewed.a& EPA’s predecisional

material indicates that actions initially deemed to fail the CAA’s conformity requirement

nonetheless may be approved if certain mitigation measures are taken to remedy the

nonconforming status. According to EPA’s predecisional draft, therefore, if the FAA were

to determine that construction of the Port’s proposed third runway would not conform to

the Washington state ilnplementation plan, it could require the Port to modify the proposed

W/ Order S050.4A q 47e(5) (c) (4). The airport must handle more than 1.3 million passengers annually,
and have in excess of 180,(XX) aircraft operations.

W/ Uc q 85e(2).

See U.S. Envtl. Protection Agency, Draft Guidance (Nov. 18, 1992). The EPA predecisional draft
guidance concerning the general conformity regulations are literally ”drafts” of future draa regulations. As
such, they are almost certain to change before promulgation of a anal and binding guidance. They are,
therefore, only helpful as an early indication of EPA thinking, but should not be relied upon as EPA policy.
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I design of the project or otherwise implement mitigation measures to alleviate air quality

concerts, or else refuse to provide federal funding and approval for the project. w'

2. Air Todo

The CAA also closely regulates the emission of hazardous air pollutants commonly

called "air toHcs."W/ As recently amended by Congress, the CAA requires the EPA to

determine emission standards for 189 specific air toxics, and to require the maximum

degree of reduction deemed achievable for the emission by new sources of such toxics.W/

For existing sources of air emissions, EPA’s toxic standards may be slightly less stringent

and are to be tied to the average emissions of the best performing 12 percent of existing

sources.w

It is not clear if the proposed runway project at SEA would result in the emission

of any air toHcs. It is possible, however, that todcs could be released into the air dudng

construction of a new runway, perhaps as contaminated facilities are demolished or

contaminated soils are disturbed. Additionally, emissions of airborne toxic pollutants from

the airport may increase because of volatihzation from the greater volumes of industrial

wastewater and stormwater that will be generated by additional operations at SEA. If the

new runway project would result in the release of such toxins into the air, the CAA’s

emission requirements could present a signiflcant obstacle for the Port’s implementation

of itS proposal.

3. Astnstos

Until the 'mid-1970s, asbestos was used extensively in building construction for

fireproofing, soundproofing and heating and cooling system applications. The inhalation

of even small quantities of asbestos fibers has been linked to serious lung disorders,

including asbestosis, lung cancer and mesothelioma.

I
I
I
I
I
I
I
I
I
I
I
I
I
I

W/ Id. at 44d

42 U.S.C. g 7412(b).

a/ Ld g 7412(d)(2).

Id. § 7412(d) (3).
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The Port’s proposed construction of a third runway at SEA is anticipated to require

the demolition of a number of structures west of the current airport boundary. Given the

age of these structures, it is likely that many could contain asbestos materials.

EPA has promulgated a emission standards for asbestos handling and removal

activities©/ pursuant to Section 112 of the CAA.@/ These standards impose detailed

requirements upon the "owner or operator" of a "demolidon" w' or "renovation’'@/

operation at any "facility.' w' The owner or operator must follow prescribed asbestos

removal procedures designed to prevent the discharge to the ambient air of particulate

asbestos material. w/ The owner or operator must comply with specified procedures for

the collection, packaging, labeling, transportation and disposal of asbestos-containing waste

materials generated during the demolition or renovation operation. w/

Compliance with the asbestos emission standards during the construction and

demolition activities at SEA would require extensive technical analysis and substantial

financial resources.

U/ 40 C.F.R. Part 61, Subpart M.

@/ 42 U.S.C. g 7412. The PSAPCA also has established an asbestos emission standard for applicability
to the Seattle/Facoma area. See Puget Sound Air Pollution Control Agency, Regulation III art. 4. (”PSAPCA
Regulation Ill-).

a/ -Demolition- means -the wrecking or taking out of any load.supporting structural member of a
facility together with any related handling operations.- 40 C.F.R. g 61.141.

U/ qtenovatiorl- means -altering . . . in any way one or more facility components. . . . Operations in
which load.supporting structural members are wrecked or taken out are demolitions.” a

nv The term ”facility” means -any institutional, commercial, public, industrial or residential structure,
installation, or building. . . .-

Id. g 61.150,

W/
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4. State RequheaIenls

Pwsuant to the Waslangton Clean Air Act, the PSAP(IA requires that the owner or

operator of all air contaminant sources@/ register with the agency and comply with its

reporting requirements. w in addition, the owner or operator of an air contaminant

source must adhere to an operation and maintenance plan that includes monitoring,

recording and repair requirements. w

A Notice of Construction and Application for Approval Notice of Construction must

be filed and approved by the PSAPCIA before any person may construct, install, establish,

or modify an air contaminant source.w The public must be provided an opportunity to

submit written comments on the Notice of Construction if: (1) it otherwise would be

required by state or federal laws, (2) the proposed source would cause an annual increase

of IO tons in emissions of any air contaminant for which an ambient air quality standard

has been established, (3) offsetting emission reductions are required or (4) the Board or

Control Officer determines that public comment is appropriate.a"

Within 30 days of receipt of a completed notice of construction, or 30 days after the

close of the public comment period, the Board or Control Officer must issue either an order

of approval or an order to prevent construction. Y/ No order of approval will be issued

unless the notice of construction demonstrates that:

(1) The operation of the source at the location proposed will not cause or
contribute to a violation of an ambient air quality standard;

(2) The source meets the requirements of all applicable emission
standards . . .;

W SEA appears to qualify as a -source- for purposes of PSAPCA regulation. @ Puget Sound Air
Pollution Control Agency, Regulation 1, § 1.07(xx) (”PSAP(;A Regulation 1”).

WiI & g 5.03. A limited number of exclusions are listed in Exhibit A to section 5.03.

610/
l••l••Hl•ll•

611/ Id. I, g 6.03.

au Uc g 6.(BCa).

61v Id. g 6.07(a).
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(3) Best available control technology is employed for the construction,
installation, or establishment of new sources and modifications of
eHsting sources; and

(4) Reasonably available control technology is employed for the
replacement of eHsting control equipment. w/

The applicant also must demonstrate that: (1) the toxic air contaminant emissions will not

exceed any specified Acceptable Source Impact Level or (2) the emissions will not cause

air pollution.a' Additional requirements will be imposed if the proposed construction

constitutes a new major source or major modification and would be located in a

nonattainment area. w/

PSAP(:A Regulations under the Washington Clean Air Act would add a further layer

of regulatory obstacles to the Port’s plans to develop a t lard runway at SEA. The

construction of a new runway arguably would constitute a modification to an erdsting

source of air pollutants, and clearly would cause the airport to generate in excess of 10

tons of air pollutants per year. w/ Thus, the Port would have to obtain the PSAPCA’s

approval, and satisfy the conditions thereof, prior to construction of a runway.

B. Watu Quality Plotection

As discussed in section II.F.3, saga, the proposed development of a tldrd runway

at SEA is likely to result in the release of pollutants from various sources into Miller Creek,

Des Moines Creek, their tdbutades and Puget Sound. Releases of pollutants into these

water bodies is comprehensively regulated by the Federal Water PoHution Conuol Act

("FWP(=A"), as amended by the Clean Water Act of 1977 ("CWA").a' The state of

I
I
I
I
I
I
I
I
I
I
I
I

61v Id. § 6.07(c)(1)-(4).

W/ PSAPCA Regulation III, g 2.03(b).

W/ PSAPCA Regulation I, g 6.07(d).

W/ See. e.g., Flight Plan EIS App. D, Table D-6 (with construction of a third runway, SEA in the year
2(m would generate 19.2 tons/da of CO, 5.4 tons/day of NO,, O.7 tons/day of SO,, 0.4 tons/day of ozone
and 3.2 tons/day of hydrocarbons).

W/ 33 U.S.C. § 1251 B :al.
I
I
I
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Washington has adopted comparable statutes for the protection of surface water
bodies. w/

The goal of the federal CWA is to "restore and maintain the chemical, physical, and

I biological integrity of the Nation’s waters.' w/ The ultimate objective of the statute is

to eliminate completely the discharge of pollution into navigable waters.w in light of

I
I
1

the CWA’s remedial nature, the courts uniformly have given it a broad interpretation. B/

The Port would be required to comply with the various permitting requirements of

the CWA in developing its proposed third runway at SEA. Additionally, the historically

poor compliance record of the Port’s industrial wastewater system may offer opportunities

to challenge the Port’s compliance with the CWA independent of its plans to construct a

third Iunway. a/

I
I
I

1. Surface Water Plotection

a. Federal and State DischaIBe Pamits

There are two principal devices which the CWA uses to establish and enforce

standards to abate and control water pollution. First, through the National Pollution

W/ See, e.g., RCW 90.48 (Water Pollution Control Act); a 35.67 (Sewerage Systems); a 90.70 (Puget
Sound water Quality Authority); a 35.88 (Protection from Water Pollution); a 36.70A060 (protection of
critical areas).I

I
I
I

33 U.S.C. g 1251 (a).

W/ American Paper Inst. v. Train, 543 F.2d 328, 333 (D.C. Cir. 19/6), cert. dismissed, 429 U.S. 96/
(1976). See also Quarles Petroleum Co. v. United States, 551 F.2d 1201, 1206 (Ct. Cl. 19/7); Quivira
Mining Co. v. EPA 765 F.2d 126, 129 (10th Cir. 1985), cert. denied, 474 U.S. 1055 (1986).

gW Mr 612 F.2d 1232, 1236 (10th Cir. 19/9) (”[1]n construing the [CWA]
’the guiding star is the intent of Congress to improve and preserve the quality of the nation’s waters. All
issues must be viewed in the light of that intent.’- (quoting American Petroleum Inst. v. EPA 540 F.2d 1023
(10th Cir. 1976), cert. denied, 430 U.S. 922 (197/))).

I
I

@/ Information about the compliance and environmental problems associated with the Port?s industrial
wastewater treatment plant has been collected by a community organization concerned about SEA
operations. @ RC:AA Report, Ingrid Hansen, Water Quality Issues (Jan. 26, 1993). According to this report,
the industrial wastewater treatment plant at SEA periodically is overloaded with too much stormwater
inflow, frequently receives improper discharges of pollutants and hazardous wastes (which the plant is

incapable of treating) firom aircraft maintenance and de.icing activities, was found during a July 1992
inspection by the Department of Ecology to have been overloaded with oil and grease and improperly
operating its treatment system, and has not been upgraded to treat fire.fighting foam that washes into its
systearI

I
I
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Discharge Elimination System ("NPDES") permit program, the CWA attempts to quantify

maHmum "effluent limitations" on the discharge of "pollutant[s]"w/ into "navigable

waters"%' from "point sources'w’ and stormwater runoff.@ Essentially, a limit is

placed on the quantity of each pollutant that a pollution source may generate during a

period of time. Each dischargef’s performance must be measured against strict technology-

based effluent limitations to which it must conform.@'’ it is unlawful for any

"person"@/ to "discharge"%Y any "pollutant’' without a NPDES permit.U/

The second means of regulating discharges is the water quality standards program.

Under Sections 402 and 301 of the CWA the NPDES permitting agency must include in

each permit "any more stringent" effluent limitations "necessary’' or "required" to meet

applicable state-adopted water quality standards.@' These limitations are in addition to

a/ The CWA defines the term ”pollutant” to mean ”[D]redged spoil, solid waste, incinerator residue,
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock sand, cellar dirt and industrial, municipal, and agricultural
waste discharged into water.- 33 U.S.C. g 1362(6).

HV The CWA defines the term ”navigable waters” to mean ”the waters of ale United States.” Id. g
1362(7). The term has been very liberally construed by the courts to include, for example, rivers, streams,
lakes, man.made canals or ditches, dry arroyos, wetlands, swamps, marshes, and sloughs. See, e.g.,
AvoveUes Sportsmen’s League. Inc. v. Marsh, 715 F.2d 897, 923 (5th Cir. 1983); National Wildlife Fed’n v.
Gorsuch, 693 F.2d 156 (D.C. Cir. 1982) ; United States v. Texas Pipe Line Co., 611 F.2d 345 (10th Cir. 1979) ;
Weiszmann v. District Eng’r, 526 F.2d 1302 (5th Cir. 1976).

W/ The CWA defines the term -point source- to mean ”[A]ny discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete assure,
container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which
pollutants are or may be discharged.” 33 U.S.C. g 1362(14).

:n/ EPA Regulations define -stormwater- as ”storm water runoff, snow melt runoff, and surface runoff
and drainage.- 40 C.F.R g 122.26(b)(13).

au 33 U.S.C. g 1311.

a/ The term -person- means ”an individual, corporation, partnership, association, State, municipality,
commission, or political subdivision of a State, or any interstate body.” § 1362(5).

@/ The term -discharge of a pollutant” is defined, in relevant part, to mean ”any addition of any
pollutant to navigable waters from any point source.- a § 1362(12).

6'31/ Id. g 1311(a).

Bf Uc gg 1342(a), 1311(b)(1)(C).
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the required technology-based effluent limitations prescribed by the NPDES program.

Water quality standards are developed by state governments pursuant to section 303 of the

CWA. a' Those standards must protect public health and welfare, enhance the quality

of water and ’'serve the purposes" of the CWA.w

Washington has established water quality standards for state swface waters. a'

Of the waters affected by operations at SEA Puget Sould has been assigned Class AA. w/

Because Class AA is Washington’s most protective classification (intended to protect the

highest quality waters), state standards for Class AA water bodies are quite stringent.M/

Although Des Moines Creek and Miller Creek are not specifically classified by the state’s

regulations, under Washington law they are given the water quality classification assigned

to the water body into which they flow -- Puget Sound. Consequently, Miller Creek and

Des Moines Creek each carry Puget Sound’s classification of Class AA. a'

Section 402 of the CWA makes EPA the NPDES permit-issuing authority uraess the

state has applied for and received authority from EPA to adndraster its own NPDES pernat

program. w/ Washington, acting through its Department of Ecology, operates al EPA-

I
I
I
I
I
I
I
I
I

Id. § 1313(a)

& g 1313(c)(2); 40 C.F.R. § 131.2. To ”serve the purposes” of the CWA

water quality standards should, wherever attainable, provide water quality fordle protecdon
and propagation of fish, shellfish and wildlife and for recreation in and on the water and
take into consideration their use and value of public water supplies, propagation of fish,
shellfish, and wildlife, recreation in and on the water, and agdculturd, hrdusaid, ard odrer
pwp'oses including navigation.

I
I
I

40 C.F.R g 131.2.

I
I
I

Chapter l73.201 WAC.

Ld 173.201.085(21).

u1/ See ac 173.201.(HS(1).

Id. 173-201.070(6).

a/ 33 U.S.C. § 1342(a).(b).

I
I
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approved state NPDES penrdt progran,aY ald thus regulates discharges from Port

facilities at SEA into state water bodies.

The Port already possesses a state-issued NPDES permit for its industHal wastewater

treatment facility, located on the southwestern portion of the airport property along 12th

Place South and South 188th Street.w/ This facility collects wastewater and pollutant

runoff from fueling, maintenance and de-icing activities at SEA.@/ The industrial

wastewater facility discharges into Puget Sound,w and appears to have had problems

complying with its NPDES permit limits.eg Construction of a third runway at SEA may

overload the current facility’s treatment capacity and could contribute to additional permit

violations. Enforcement of these violations would be the responsibility of Washington

Department of Ecology, unless a citizen suit were initiated pursuant to section 505 of the

CWAW demanding that the Port be assessed civil penalties for its permit violations.

Additionally, should the Port need to construct a new, or expand its existing,

industrial wastewater facility, it would have to obtain either a new permit for a new

facility, or a pennit modification for its existing facility. The ACC would have an

opportunity to comment on an application for a new permit or permit modification in such

circumstances.

In the interim, because the Port’s NPDES permit is due to expire on October 31,

1993, w' the ACC soon may have an opportunity to submit its comments on a permit

renewal for the industrial wastewater facility. Renewal applications must be filed at least

See RCW 90.48; Chapter 173.220 WAC.

a/ See SASA DEIS at 4-76

a/ Flight Plan EIS at #1(B.

Flight Plan EIS at +1%; SASA DEIS at 4.76.

R(IAA Report, Water Quality Issues.

a/ 33 U.S.C. g 1365. Citizen suits under the CWA are discussed in section V.B.1.c, infra.

%' This date was identified by the RGAA in one of in reports and should be verified, RCAA RepQrt,
Water Quality Issues.
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six months prior to a permit’s termination date, and Washington’s notice and comment

procedures are applicable to permit renewals. w/ Hence, the ACC will be given at least

thirty days in which to provide any comments it may have on the proposed terms and

conditions of the Port’s permit. To the extent that the proposed permit fails to contain

effluent limitations that are adequate to protect Class AA waters or the envirolunent hl the

ACC Cities, the Washington Department of Ecology may be asked to revise the permit to

include conditions that would be adequate.

The CWA and EPA’s Regulations also require facilities to apply for a stormwater

discharge permit for runoff associated with construction activity. a' Given the vast

amount of 611 material needed for construction of a third runway at SEA the Port not oray

would be required to obtain a special stormwater permit for its construction activities, but

it also would have to comply with comprehensive management practices designed to

protect against excessive sedimentation and erosion during construction. w
b. URal Govanment Pollution Abatement Powas

Third class cities, such as Normandy Park, are empowered to prevent and abate the

pollution of surface waters both inside and outside of their boundaries and to enact

ordinances which contain enforcement mechanisms.KY Although there is no similar

provision in the statute governing code cities (i.e., Des Moines, Buden and Tukwila), that

statute clearly authorizes code cities to exercise "all powers possible for a city . . . to have

under the Constitution of this state, and not specHrcally deraed to code cities by law."w/

Therefore, code cities may exercise at least the same powers as third class cities with

respect to the prevention and abatement of water pollution within and without their
borders.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

W/ WAC 173.22G180(2), (4).

40 C.F.R g 122.26(b)(14)(x).

W/ Id. g 122.26(c)(1)(iD.

RCW 35.24.290(8).

w/ Ld 35All.020.
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It has been reported drat dre discharge ofstormwater and wastewater from SEA into

Miller aId Des Mohles Creeks ard to Puget Sound has killed nearly all aquatic life in Des

Moines Creek and has resulted in the discharge of petroleum and solvents into the

Sound. w' Miller Creek and its tdbutades pass through both Buden and Normandy Park,

while Des Moines Creek flows through Des Moines, and all three jurisdictions abut Puget

Sound. Local authorities are available to the ACC Cities to enact ordinances to abate such

discharges and to prevent additional discharges of pollutants into surface waters within

their jurisdiction.
c. Citizen Suits Undlu the CWA

PursuaR to section 505 of the CWA "any citizen" may initiate a lawsuit in federal

district court (a so-called citizen suit) seeking the assessment of civil penalties against

NPDES permit holders that are violating terms or conditions of their permit. w/ "Citizen"

is defined for purposes of section SOS as "a person or persons having an interest which is

or may be adversely affected" M/ and defines ’'person" to include municipalities and

political subdivisions of a state.w/ Thus, Normandy Park, Buden, Des Moines and/or

Tukwila would have authority to file a section 505 citizen suit should any or all of them

decide to challenge the Port’s compliance with its NPDES permit.

Before hling a complaint under section 505, a prospective plaintiff must provide 60

days’ notice of its intent to file suit to three parties: (1) the prospective defendant (the

permit holder); (2) the Administrator of EPA; and (3) the state in which the alleged

violation of the CWA occurs. w' The purpose of this notice is to allow the permit holder

to come into compliance with its permit, and/or to allow either EPA or the appropriate

a/ be RCAA Report, Water Quality Issues; SASA DEIS at 4-75, 4-143.

av 33 U.S.C. g SOS (a). Citizen suits may be brought in federal district court even where a state agency
has issued the discharge permit in question. @_yo M®wLB_WgHL£Z2D
803 F. Supp. 97 (N.D. Ohio 1992); Atlantic States Legal Found. v. Universal Tool, 735 F. Supp. 14(A (N.D.
Ind. 1990).

33 U.S.C. § 1365(g).

av Lag 1362(4).

HoLd g 1365(b).

REPORT ON LEGAL ISSUES . Page 152



I
I
I

state agency to commence their own action to bring the permit holder into compliance.

If EPA or the State commences such action during the sixty-day notice period, the citizen

suit is barred. w/

A citizen suit cannot be initiated if EPA or a state has commenced and is diligently

proceeding with judicial or administrative enforcement actions against the permit holder,

where such actions have as their purpose the enforcement of the same permit terms that

the prospective plaintiff seeks to enforce. a/ On-going or completed state administrative

enforcement actions against a permit holder do not preclude citizen suits against the sane

permit holder, however, if the citizen suit seeks to enforce a different penrdt term, or # the

state enforcement action has failed to provide an adequate opportunity for pubHc coaunent

on the proposed administrative order.w

Finally, the Supreme Court has held that, a citizen suit plaintiff caurot seek civU

penalties for wholly past violations of the CWA.a" Action can OIdy be mMltMred #

there is a good-faith allegation of present, on-going violations. w/

There appear to have been no recent reports of violations of my terms of the

NPDES permit for the Port’s industrial wastewater facility. Moreover, it appeus that the

Washington Department of Ecology has been working with the Port to remedy some of its

past violations of the permit. Hence, it is difficult to detennine whether the ACC could

bring a citizen suit against the Port for improper operation of the industrial wastewater

facility. Additio'nal investigation is warranted, however, so that the ACC may verify the

availability of such an action against the Port.

I
I
I
I
I
I
I
I
I
I
I
I
I

W/Ld§ 1365(b)(1)(B).

a gg 1319(8) (6), 1365(b) (1) (B).

@/ WgHL£Z2D 803 F. Supp. at 101.

@/ Gwaltnev v. Chesapeake Bay Found., 4&4 U.S. 49, 60 (1987).

U/ a at 64.I
I
I
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C. Wetlands PamB Un,der Section 404 of Me Clean Water Act

Every federd agency is obHgated "to minimize the destruction, loss or degradation

of wetlands, and to preserve and enhance the natural and beneficial values of wetlands in

carrying out the agency’s responsibilities for . . . providing Federally undertaken, financed,

or assisted construction and improvements."w Federal agencies, including the FAA are

pro}abited from providing funding or other assistance for the construction of projects in

wedalds uaess dley fmd "(1) that there is no practicable alternative to such construction,

and (2) that the proposed action include all practicable measures to minimize harm to

wetlands which may result from such use.'w

Because the Port’s proposed third runway would be constructed in and adjacent to

wetlards, dIe FAA would be required to demonstrate that no practicable alternatives are

available to ale Port’s rwrway project that would avoid wetlands impacts before the agency

could audrorbe rwrway construction. Additionally, the Port would have to obtain a

wetlands penlat and overcome state wetlands protection laws.

Section 404 the CWA requires that anyone proposing to discharge dredged or fill

material into navigable waters must first obtain a permit from the U.S. Army Corps of

Engineers ("Corps").@' Section 502(7) of the CWA defines "navigable waters" as "waters

of the UrHted States."w' in tun, "waters of the United States" has been interpreted by

the Corps to include "wetlands,'@ which are defined as

those areas that are inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal
chcunstarces do support, a prevalence of vegetation typically adapted for

:by Exec. Order No. 11,990 g 1(a)(2), 42 Fed. Reg. 26,961 (1977), amended by Exec. Order No. 12,608,
52 Fed. Reg. 34,617 (1987), reprinted in 42 U.S.C. g 4321.

33 U.S.C. g 1344(a).

Id. g 1362(7).

This interpretation was upheld by the Supreme Court as consistent with the broad statutory grant
of audrodty to dIe Corps to regulate -waters of the United States.” United States v. Riverside Bayview
Homes. Inc., 4/4 U.S. 121, 131 (1985); He United States v. Akers, 785 F.2d 814, 818 (9th Cir.), cert. denied,
479 U.S. 828 (1986).

I
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life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas.@/

For non-tidal waters, the limit of Corps jurisdiction extends to the ordinary high water

mark and adjacent wetlands.@/ Given that wetlands are within the definition of

navigable waters as used in section 4(K of the CWA, a permit under that section must be

obtained prior to locating a structure, or excavating or discharging dredged or fill materials

from or into waters of the United States. e/

A determination as to whether a site includes wetlands that are subject to the

regulatory jurisdiction of the Corps is a highly technical matter. w/ Although identifying

wetlands and wetlands characteristics of a property involves a technical process, a

convenient nae of practice is that most blue lines (as shown on USGS topographic maps)

fall within federal jurisdiction. Furthermore, the U.S. Fish and Wildlife Service has

prepared National Wetlands inventory Maps which identify wetlands locations throughout

the United States.w On a local level in the Puget Sound region, both King County and

some municipalities have prepared their own maps identifying the location of
wetlands.@

Both the nature of the proposed activity and the size of the area that will be

disturbed are used to determine the type of wetlands permit that is required. Two types

I
I
I
I
I
I
I
I
I
I
I
I

W/ 33 C.F.R. § 328.3(b). The Corps shares jurisdiction over discharges into wetlands with the EPA
EPA Regulations contain an identical definition of ”wetlands.” 40 C.F.R. g 232.2(r); see 53 Fed. Reg. 20,70+
(1988) (preamble to EPA regulations).

33 C.F.R g 328.4(c).

u/ Ld g 323.6.

blqY @ U.S. Fish and Wildlife Serv., Envt’I. Protection Agency, Dep’t of Army & Soil Conservation Serv.,
Federal Manual for Identifying and Delineating Jurisdictional Wetlands (Jan. 1989). In fact, as a result of
controversy about the January 1989 Wetlands Manual, the Corps and EPA recently agreed to stop using it
to identify wetlands, and instead have reverted to use of the Corps’ 1987 version of the Wetlands Manual.

51v See, e.g., U.S. Dep’t of Interior, Fish and Wildlife Serv., Nat?I Wetlands Inventory Map, Des Moines,
Wash. (198/).

23J See King County, Washington, Sensitive Areas Map Folio (Dec. 1990) at 4.5; City of Des Moines,
Comprehensive Plan (Update), Ordinance 861 - Wetlands Map attachment (Oct. 14, 1992); City of SeaTac,
Map of Wetland & Stream Classifications (1991).
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of wetlands permits are available: preauthorized general permits, known as nationwide

permits,w/ and individual permits.w
1. Nationwide Punit 26

To qualify for Nationwide Permit 26, "[t]he discharge, including all attendant

features, both temporary and permanent, . . . [must be] part of a single and complete

project.'©v Discharges into all other waters of the United States, unless covered by

another nationwide permit, must receive individual permits. If a project affects at least one

acre but fewer than ten acres of wetlands, the regulations concerning Nationwide Permit

26 require that the Corps be notified before any discharge or fill activity takes place but

do not require an individual application for a permit.w Even if an activity may fall

within the activities permissible under Nationwide Permit 26, however, the Corps has the

discretion to determine that the specific activity requires the greater scrutiny that

accompanies an individual permit.@

Although the wetlands to be affected or destroyed by the Port’s proposed

constnrction of a third runway likely could be characterized as headwater wetlands, it is

extremely unlikely that the Port’s activities would qualify for a nationwide permit. More

than ten acres of wetlands likely would be affected, principally those wetlands in the Miller

Creek drainage that are located east of Des Moines Memorial Drive between State Route

509 and State Route 518. A smaller area of wetlands west of Des Moines Memorial Drive

between S. W. 152nd Street and State Route 518, and within the City of Burien, also may

be affected by the Port’s proposed actions. Consequently, the Port would be required to

©v 33 C.F.k Part 330. Nationwide permits are available for a variety of actions affecting wetlands.
The most commonly used nationwide permit is Nationwide Permit 26, which is used for actions that affect
headwater or isolated wetllands of less than ten acres. a § 330 app. A B(26) (hereinafter ”Nationwide
Permit 26-). Headwaters are defined at a g 330.2(d), while isolated waters are defined at a § 330.2(e).

'’'1 Id. Parts 320. 325
a=••HnnB

vv a Part 330 app. A B(26)(c).

$ltY a Part 330 app. A C(13).

a/ a Part 330 app. 4 C(13) (d) (1).
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obtMr ar individud permit from the Corps before undertaking any actions affecting these

wetlands.

Individual Wetlands Pamits

& Corps Regulations for the Issuance of Pamits

To receive an individual wetlands permit, the Port would have to submit an

application to the Corps that contains a complete and detailed description of its proposed

activities. w/ The Corps would have jurisdiction to determine whether the Port would

be allowed to fill wetlands as part of its runway construction proposal. Runway

construction could not proceed until a wetlands permit was issued. The FAA would be

required to withhold federal funds from the Port unless it could show that no practicable

alternatives to the third runway project are found that would avoid destruction or

alteration of wetlands, and that the Port would undertake all practicable measures to

minimize wetlands impacts. @’

The most important step in the individual permitting process is the '’public interest

review" which the Corps must conduct to determine whether to grant an individual section

404 permit. Corps regulations presume that a permit is in the public interest, unless the

District Engineer concludes otherwise: "[A] permit will be granted unless the district

engineer determines that it would be contrary to the public interest." w'

The public interest review requires the Corps’ District Engineer to evaluate all

probable impacts of the proposed activity, including cumulative impacts. The factors to be

considered include

conservation, economics, aesthetics, general environmental concerns,
wetlands, historic properties, fish and wildlife values, flood hazards,
floodplain values, land use, navigation, shore erosion and accretion,
recreation, water supply and conservation, water quality, energy needs,

2.

gW The application must include drawings and plans; the locations, purpose and need for the proposed
activity; scheduling of the activity; a list of authorizations required by other federal, interstate, state, or local
agencies for the work, including all approvals received or denials already made; the names and addresses
of adjoining property owners; and the location and dimensions of adjacent structures. a g 325.1 (d).

asi Exec. Order No. 11,990 (1977), reprinted in 42 U.S.C. § 4321. See also Order 5050.4A q 47e.

33 C.F.R. S 320.4(a) (1).
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sdety, food mId hber producdon, mineral needs, considerations of property
ownership and, in general, the needs and welfare of the people. w

Other factors to be considered include the need for the project, the practicabihty of using

other alternatives and the extent of permanent damage to the environment from the

project . B/

Any person may request that a public hearing be held on the permit application.

Requests for a hearing must be granted unless ’'the issues raised are insubstantial or there

is otherwise no valid interest to be served by a hearing.'@'

Ultimately, the District Engineer must balance " [t]he benefits which reasonably may

be expected to accrue from the proposal . . . against its reasonably foreseeable

dealments.' w/ The outcome of this balancing test determines whether the permit is

approved.

b.. EPA Guidelinu on Issuance of Wetlands Pamits

In addition to complying with the Corps regulations, the District Engineer must

apply EPA standards for issuance of a wetlands permit.z“ These EPA rules are

commonly referred to as Section 4(A(b)(1) Guidelines. w

Notwithstanding Corps administrative control over the application process, EPA may

veto any permit approved by the Corps if the project "will have an unacceptable adverse

effect on municipal water supplies, shellfish beds and fishery areas (including spawning and

breeding areas), wildlife, or recreational areas.' w/ Although the EPA’s veto authority

681/•

Id. g 327.4(b).

Id. g 320.4(a) (1).

Id. g 320.4(b) (4).

40 C.F.R. g 230.10.

W/ 33 U.S.C. S 1344(c).
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is very rarely used, this statutory power affords EPA substantial influence and leverage over

the wetlands permitting process. w/

EPA’s most important power is not, however, its veto authority but its authority to

demand evaluation of alternatives to the issuance of a wetlands permit. EPA Regulations

prohibit the issuance of a wetlands permit if there exists a ’'practicable" alternative to the

proposal. a/ "An alternative is practicable if it is available and capable of being done

after taking into consideration cost, eAting tec)urology, and logistics h fight of overall

project purposes.' w/ A permit application also must be denied if the proposed discharge

would violate state water quality standards, jeopardize an endangered species, or

contribute to signifIcant degradation of the waters of the United States. w/ The EPA

Guidelines require that where non-water dependent activities are involved (i.e., ul ahport

runway clearly is non-water dependent), the Corps must detenrane whether a "practicable"

alternative site eHsts which would cause less environmental harm to wetlands.@/ The

EPA Guidelines further provide that, if a project is not water dependent, practicable

alternatives are (1) "]marBted to be available" and (2) ’'2KSBgLed to have less adverse

impact on the aquatic ecosystem."a'

c. Mitigation

Following years of dispute between the Corps and EPA over appropriate mitigation

for individual Section 404 permits, the two agencies entered into a memorandum, effective

ZN @ @ w©£aueJjb 715 F.2d 897 (confirming that EPA has ultimate authority
over defining wetlands jwisdiction).

@/ 40 C.P.R g 230.10(a).

Id. g 230.10(a) (2).

W/ Ac g 230.10(b).(c).

Id. g 230.10(a).

Id. § 230.10(a) (3) (emphasis added).
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February 7, 1990, on required nadgation.w The agreement is binding on all Corps and

EPA personnel and "must be adhered to" when considering mitigation requirements for

individual permits.w

The Memorandum describes the required process for review of an individual permit,I
I
I

also known as sequencing:

[1]nformation on all facets of a project, including potential mitigation, is
typically gathered and reviewed at the same time. The Corps, except as
indicated below, first makes a determination that potential impacts have been
avoided to are madnun extent practicable; remaining unavoidable impacts
wU eren be natigated to the extent appropriate and practicable by requiring
steps to minimize impacts and, finally, compensate for aquatic resource
vdues. . . . It may be appropriate to deviate from the sequence when EPA
ard are Corps agree the proposed discharge . . . can reasonably be expected
to result h enviroIunenta1 gain or insigniflcant environmental losses. w

I
I
I

llle Memoraldun estabHshes "no net loss" of available wetlands habitat as a

principal poHcy objecdve.M/ Nevertheless, the Memorandum provides that the policy is

a nationwide goal which on a case-by-case basis still may allow individual projects to cause

a loss of wetlands. w/ Such loss may occur, however, only in instances where the Corps

and EPA determine that mitigation measures necessary to maintain no-net-loss of wetlandsI
I ’'are not feasible, not practicable, or would accomplish only inconsequential reductions in

impacts.' w/

I
I
I
I

W/ Memorardun of &Teement Between the Environmental Protection Agency and the Department of
the Army Concerning the Determination of Mitigation Under the Clean Water Act Section 4CH(b) (1)
Guidelines (Feb. 6, 1990) (”Memorandum”) .

nv Id. at 1.
a•••H•ll•B

tw Id. at 3. The duee.part sequencing process establishes a prioritization of effort by the Corps,
whereunder avoidance of wetlands impacts is to be the first priority, and only after all such impacts have
been avoided may mitigation, and then compensation, for wetlands impacts be considered.

I
I
I
I

WV Id. at 2
u•H•Ingle

699/n==BIB
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Application of the Section 404 PIIX:us to the PH)posed Third
Runway at SEA

The construction of a third runway at SEA clearly would affect and likely destroy

in excess of ten acres of wetlands along the airport’s existing western boundary.

Consequently, the Port would be required to obtain a section 404 wetlands penlat from the

Corps prior to initiating runway construction. The ACC may participate in the Corps’

consideration and public interest review of a permit application, through submittal of

comments and interaction with appropriate Corps officials. The most effective argument

against a permit would be that practicable alternatives are available, (e.g., constructing a

supplemental airport elsewhere) that would not require the destruction of wetlands.
4. State and local Wetlands PIDtection Measuru

A 1990 executive order issued by former Governor Booth Gardner directs all

Washington state agencies to enforce rigorously their existing authorities to assure

wetlands protection.m/ The Department of Ecology currently has under consideration

the adoption of water quality criteria designed for the protection of wetlands.m/

Additionally, the Department of Ecology recommends that where wetlands would be

affected or destroyed by construction activities, such wetlands must be replaced. The

state’s recommended wetlands replacement ratios range hom one acre replaced for each

acre destroyed (1:1) for open water habitats to 3:1 for forested wetland systems. The state

also seeks to protect wetlands by requiring buffer areas around wetlands ralghg from 25

to 300 feet depending on the quality of the wetlands affected. m”

The Growth Management Act provides supplemental protection to wetlands by

requiring cities and counties to designate critical areas -- including wetlands -- and to issue

development regulations to protect these designated areas. w/ The GMA and its

3.

mY See Flight Plan EIS 4-95.

alf Washington State Dep’t of Ecology, 1992 Statewide Water Quality Assessment, Section 305(b) Report
(1992) (-305(b) Report”) at 114.

EU Flight Plan EIS at 4-105.

BY RCW 36.70A170, 36.70A060(1); WAC 365-190-040. See also discussion in section IV.A4.b. infra
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regtaations requhe cities aId counties to exercise control over changes in land uses, new

activities, or development that potentially adversely affect critical areas, prohibiting clearly

inappropriate activities and restricting, allowing or conditioning other activities as

appropriate. w

The cities of Normandy Park and Des Moines have adopted ordinances dealing with

environmentally sensitive areas which regulate and restrict development activities in these

areas. w Each of these ordinances includes wetlands in the definition of environmentally

sensitive areas.w Both cities restrict development in areas where "signiflcant and

important wetlands and their buffers" are located.m The cities also require that where

development is allowed, buffers of 100 feet and 35 feet must be maintained for signifrcant

and important wetlands, respectively. w' A similar regulatory regime is found in

Tukwila’s Sensitive Area Overlay Zone. w

Given the purpose of the cities’ designation of wetlands as critical areas -- to ensure

the long-term conservation of such lands and to preclude land uses and developments

which are incompatible with critical areasw/ -- the cities may choose to enforce their

land use designations wherever possible with respect to the Port’s proposed acquisition and

use of land for construction of a third runway. w

I
I
I
I
I
I
I
I
I
I
I
I
I

av WAC 365.19G020.

Kby Normandy Park Wash., Mun. Code Chapter 13.16 NPMC; Des Moines, Wash., Mun. Code Chapter
18.86 ("DMMC').

LW NPMC 13.16.030(14); DMMC 18.86.252.

EL/ Signaleant and important wetlands are defined in the NPMC 13.16.030(52)(A), (B) and DMMC
18.Q4.663(1), (2). NPMC 13.16.(no(a)(1); DMMC 18.86.060(a).

m/ NPMC 13.16.070(a)(2)(A), (B); DMMC 18.86.070(2)(A), (B).

KB/ be Tukwila, Wash., Mun. Code Chapter 18.45 (TMC-).

W/ WAC 365.190-020.

71 1/I
I
1
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D. Section 4(f)

Section 4(f) of the Department of Transportation Act prohibits the FAA from

approving any transportation project (including an airport improvement project like new

runway construction) which requires the "use of publicly owned land of a public park

recreation area, or wildlife and waterfowl refuge of national, State, or local signiflcance,

or land of an historic site of national, State, or local significance" unless two conditions are

satisfied.a/ First, there must be "no prudent and feasible alternative to using that land."

Second, if no such alternative eHsts, the proposed project must "include[] all possible

planning to minimize harm to the park, recreation area, wildlife and waterfowl refuge, or

historic site resulting from the use.''L“ Only if both conditions are met may the FAA

approve airport projects that would destroy or "use" protected property.

The Supreme Court has held that the enactment of section 4(f) ’'indicates that

protection of [section 4(f) lands] was to be given paramount importance."w' Property

which comes under the protection of section 4(f) often is called section 4(C) property.

The proposed construction of a third runway at SEA may require the Port to acquire

one or two historic sites -- the Vacca Farm and the Pepplow property -- each of wIach may

qualify as section 4(f) properties.w in addition, aircraft using a third runway at SEA

are likely to cause considerable increases in the noise level exposure at numerous parks

near the airport, including Saltwater State Park, Zenith Park and Des Moines Creek County

Park. w' When dxposed to sufficiently high noise levels, a park arguably is "used" wittan

the meaning of section 4(f). Thus, the FAA would have to make the required section 4(f)

findings before it could provide funding for or approve the Port’s runway project.

EII 49 U.S.C. g 303(c). The Airport and Airway Improvement Act of 1982 (”MIA”), 49 U.S.C. app. g
2201 B wb contains similar protections for the same types of properties. @ a §2208(b) (5).

ny 49 U.S.C. g 303(c).

a/ Citizens to Preserve Overton Park, Inc. (Overton Park) v. Volpe, 401 U.S. 402, 412.13 (1971).

U/ See discussion in section II.F.5, supra.

W/ See discussion in section II.F.1, supra.
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1. Necessary Elmmts for Section 4(f) Applicability

Each of the terms in section 4(f) has been subject to considerable judicial

interpretation. First, for section 4(f) to be applicable, the subject property must be "used."

The term "use" in section 4(f) has been construed broadly and has not been limited only

to a physical taking of property.w Activities not literally occurring on section 4(f) land,

but which nonetheless "impair substantially the value of the site in terms of its
environmental, ecological, or historical signiflcance" constitute "use" of the land.u' For

example, increased noise levels on section 4(f) land, resulting from activities in a proposed

project, may constitute "use" of protected land.w/ The effects of a proposed project on

the utility or value of the section 4(f) land -- not merely the distance between the proposed

project and the protected land -- are determinative. w/ Whether a particular project uses

section 4(f) land is a question of law to be determined by the court in the first
instance.a/

Second, the property must be locally signiflcant. Whether or not a park is "of locd

signi6cance," and thus triggers the requirements of section 4(f) before it can be "used," is

to be "detennined by the Federal, State, or local officials having jurisdiction over the park,

1985); Adler v. l2wis, 675 F.2d 1085, I092 (9th Cir. 1982); Louisiana Envtl. Soc’y v. Coleman, 537 F.2d 79,
M.85 (Sth Cir. 1976).

U/ I.CARE, 770 F.2d at 441; see also Adler, 675 F.2d at 1092.

724 y 835 F.2d 803, 810 (11th Cir. 1988); Louisiura
Envtl. Soc’y, 537 F.2d at 85.

Big @ 675 F.2d at I091.92; o ,r b 835 F.2d at 810 (”[T]he
proper test is whether the proposed [project] ’substantially impairs’ the public utility or historicd
significance of the property in question.-).

ZZ!/ See Brooks v. Volpe, 460 F.2d 1193, 1194 (9th Cir. 19/2) (consauing identical language in
analogous statute).
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area, refuge, or site . . . :'’IY There is some conflict as to whether a federal agency must

make a section 4(f) determination in the absence of a local finding of significance. w

A finding by local officials that a park is of no local signifrcance will be given little,

if any, weight by a reviewing court in determining whether a federal agency conducted a

proper section 4(f) review. w On the other hand, where local officials have determined

that a park is signifrcant, courts are likely to require greater deference by the federal

agency.w it is clear, however, that a determination by appropriate jurisdictional

oflicials that a parkland is of national, state, or local signiflcance "is reviewable and

reversible by the Secretary of Transportation."@

If a locally signifrcant property is used, the next determination is whether there are

alternatives to that use. The Supreme Court has held that the Secretary of Transportation

(and hence the FAA) can make "only a small range of choices" with respect to section 4(f)

land. w Section 4(f) "requires a finding of no feasible or prudent alternatives to the use

of parklands and historic sites before the Secretary can approve the use of such

property. . . .'@' An alternative is "feasible" if it can be built as a matter of sound

a/ 49 U.S.C. g 303(c).

UV anna 4r]bUtMaWruLLr3_WhL_ypJ2B 458 F.2d 1323 (4th Cir.) (presumption that a

public park is -significant- unless explicitly determined otherwise by relevant federal or local oHlcials), cert.
denied, 44B U.S. 1(XX) (1972) with Harrisburg Coalition Against Ruining Env’t v. Volpe, 330 F. Supp. 918,
929 (M.D. Pa. 1971) (Section 4(f) -requires a finding of significance, either affirmative or negative, by the
officials having jurisdiction- over the parkland) .

m/ Named Individual Members of San Antonio Conservation Soc’y v. Texas Hjghway Dep’t, 'q6 F.2d
1013, 102627 (5th Cir. 1971), cert. denied, 406 U.S. 933 (1972) (citing Overton Park. Inc., 401 U.S. at
408)

HI EW 330 F. Supp. at 929 (holding that federal agency may
engage only in narrow review of local finding of significance).

369 (5th Cir.), cert. denied, 429 U.S. 9/9 (19/6).

m/ Overton Park. 401 U.S. at 416.

TW National Wildlife Fed’n v. Coleman, 529 F.2d 359a••lnllnIB

mI Druid Hills Civic Ass’n v. Federal Hjghway Admin., 772 F.2d 700, 715 (11th Cir. 1985), cert. denied,
488 U.S. 819 (1988).
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engbleerhlg.@/ An dternative is "prudent" unless there are "tnrly unusual factors present

in a particular case or the cost or community disruption resulting from alternative[s] . . .

reach[] extraordinary magnitudes[,]" or the other alternatives themselves "present unique

problems.'aY

2. Applicability of Section 4(f) to the Port?s Proposed 1:hba Runway
PIDject

Section 4(f) may prove to be a signiflcant limitation on the ability of the Port to

construct a third runway at SEA. The Port’s preliminary plans for a new runway appear

to require the acquisition and demolition of two historic sites -- the Vacca Farm and the

Pepplow property. In addition, a new runway clearly would cause increases in the noise

exposure at a number of parks located near the airport. Although it appears that the Port

will not need to acquire any parks as part of the runway project, increased noise levels, if

demonstrated to be sigrdflcantly }dgh, could trigger section 4(f) compliance. Accordingly,

federal funding for the Port’s runway proposal would not be available unless the FAA could

demonstrate that there are no other feasible or prudent alternatives to the project.

& Section 1(B of the National Historic Preservation Act

The National Historic Preservation Act provides that every federal agency, prior to

approving the expenditure of any federal funds on an airport project must "take into

accouH the effect of the undertaking on any district, site, building, structure or object that

is included in or eligible for inclusion in the National Register’' of historic sites.n/

Property which is "eligible for inclusion'’ is not limited to property that officially has been

determined to be eligible for inclusion in the National Register of Historic Places.m/ The

FAA must consider the impacts which a project may have on both eligible and listed

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

m/ Overton Park 401 U.S. at 411; see also, Druid Hills, 772 F.2d at 715.

Overton Park, 401 U.S. at 413.

nY 16 U.S.C. g 470f. This provision was enacted as section I06 of the National Historic Preservation
Act, and thus is commonly referred to as ”Section I06.”

HP Boyd v. Roland, /89 F.2d 34/, 349 (5th Cir. 1986).
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historic sites, and must engage in consultation with the appropriate state historic

preservation officer prior to the attempt to avoid or mitigate such impacts.w/

The purpose of section 106 is to encourage federal agencies to avoid funding

projects that would harm or destIny historic properties. In practice it tends to operate

primarily as a procedural statute, and often will be inadequate to prevent the destruction

of historic and archaeological sites. Nonetheless, section 106 would present procedural and

logistical hurdles to the Port and the FAA if they were to agree that the third runway

should be built at SEA.

Washington law designates the Office of Archaeology and Historic Preservation,

within the Department of Community Development, as the state office with principal

responsibility for protecting the state’s historic and archaeological properties.w An

employee of that oflice is the designated "preservation officer’' for the State.w The

Office of Archaeology and Historic Preservation is charged with responsibility for

implementing state policy "to designate, preserve, protect, enhance, and perpetuate those

structures, sites, districts, buildings, and objects which reflect outstanding elements of the

state’s historic, archaeological, architectural, or cultural heritage."@

As noted in Section 11 of this report, there are several historic sites that are located

in the vicinity of SEA which may be affected by the airport expansion proposal. w

Additional properties of historic or archaeological signifrcance also may be affected by the

Port’s proposed project, and thus a thorough review of appropriate historic registries and

eligible properties should be conducted.

The Archeological and Historic Data Preservation Act of 1974 provides for

preservatiodof '%storical and archeological data . . . which might otherwise be irreparably

36 C.F.R g 8(X).9; Order S050.4A q 47e(8) (b) (2).

RCW 27.34.21G.220.

av Id. 27.34.210I

Id. 27.34.200.•

ELI See discussion in section II.F.5, supra.
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lost or desuoyed as Me result of . . . any . . . federally licensed activity or program."a''

The law requires federd agencies to notify the Secretary of Interior of such possible loss

or destrucdon ard authorizes the use of funds appropriated for the project for the survey,

recovery, protection and preservation of such data. w/ This Act requires the FAA to

hwestigate dre sigIdhcance of any uaisted archaeological and historic sites and evaluate

their importance before they are destroyed.

If the FAA concludes that the five historic properties (and any other yet-to-be

identified sites) would be affected adversely by the Port’s proposed construction of a third

runway, it would be required to consult with the Secretary of the Interior, acting through

the National Park Service, to minimize the loss of items or information of signiflcant

historical value before the runway could be constructed. Moreover, pursuant to Executive

Order 11,593, the FAA would be obligated to locate the sites, structures and objects of

historic, architectural or archaeological signihcance which may be affected by the runway

project and to evaluate the impacts which the proposal would have on these sites. w/

Finally, the FAA would have to consult with the state historic preservation oflicer to

develop a strategy for avoiding or mitigating impacts to }dstoric and archaeologjcal

proper:tres.

F. HazaIdous Waste Requirments

Both federal and Washington law establish a number of regulatory requirements

associated with the handling, treatment, storage, and disposal of hazardous wastes.m/

To the extent that hazardous or toxic wastes would be disturbed or disposed of during the

Port?s proposed third runway project, the Port would be required to comply with all

applicable federal and state requirements pertaining to those wastes.

16 U.S.C. g 469.

739/IB

1w Exec. Order 11,593, 36 Fed. Reg. 8921 (1971), reprinted in 16 U.S.C. § 470.

U/ See. e.g., 42 U.S.C. gg 6901.92k (federal Resource Conservation and Recovery Act (”RCRA”));
Chapter 70.95 RCW (Washington Solid Waste Management Act) .
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No known hazardous or todc waste sites have been identified in the vicinity of the

Port’s proposed location for a third runway at SEA. Nevertheless, residential and/or any

commercial properties to be acquired by the Port for its project may contain hazardous

substances that would require the Port to engage in hazardous waste compliance activities

prior to commencing runway construction. Additionally, the Weyerhauser corporate hangar

likely would have to be demolished to make way for a third runway. Underground storage

tanks and other facilities associated with aircraft fueling and maintenance likely are found

at the Weyerhauser hangar and removal of those structures also may necessitate

compliance with federal and state hazardous waste regulations.

Moreover, the Port has identi6ed the presence of underground storage tanks and on-

site soil contamination as presenting existing problems at SEA. w/ By the end of 1994,

the Port plans to remove nine underground tanks and replace ave, as well as to clean-up

contaminated soil and groundwater, as necessary. w/ Although these projects may be

completed prior to runway construction, similar contamination problems may arise and

require the Port’s attention as a consequence of preparing property for siting a new

Iunway.

If signifrcant contamination is discovered, proper waste management and the

remediation of environmental contamination would place signifrcant financial burdens on

the Port and other current and former owners and operators of contaminated sites. The

application of remediation requirements to property on and around SEA dso would

signiflcantly delay the implementation of the proposed runway project.

1. RCRA ReguhdonofHazadous Waste

The federal Solid Waste Disposal Act, as amended by the Resource Conservation and

Recovery Act ("RCRA")a“ and the 1984 Hazardous and Solid Waste Amendments

I
I
I
I
I
I
I
I
I
I
I
I

W/ @ Port Commission of the Port of Seattle, Proposed Minutes of the Regular Meeting a''eb. 23,
1993) at I(Fll.

a/ Id. at 11
==n=B

a/ 42 U.S.C. g 6901 @ UL The Solid Waste Disposal Act was completely revised and reorganized by
RCRA Thus, RCRA is used generally to refer to the Solid Waste Disposal Act as amended.
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I
I ("HSWA"), w established a comprehensive framework regulating the handling, treatment,

I
I
I
I

storage, disposal and transportation of "solid waste"u“ and "hazardous waste."w/

Congress’ purposes in enacting RCRA was to reduce the generation of hazardous waste and

to encollrage the development of advanced techniques for its treatment, storage, and

disposal. By strictly regulating each facet of hazardous waste handling from generation to

disposal, RCRA seeks to reduce the threat to human health and the environment posed by

hazardous waste .a'

The RCRA regulatory regime has several important implications for the proposed

development of a new runway at SEA panicularly with respect to the likelihood that prior

I
I
I
I

to construction, contaminated soils, contaminated groundwater and underground storage

IAY Pub. L. No. 98-616, 98 Stat. 3224 (1984).

HI RCRA defines the term -solid waste” to mean:

[A]ny garbage, refuse, sludge from a waste treatment plant, water supply treatment plant,
or air pollution control facility and other discarded material, including solid, liquid,
semisolid, or contained gaseous material resulting from industrial, coaunercial, mhlhlg, ald
agricultural operations, and from community activities, but does not include solid or
dissolved material in domestic sewage, or solid or dissolved materials in irrigation return
flows or industrial discharges which are point sources subject to permits under Section [402
of the Federal Water Pollution Control Act, as amended] . . . .I

I
42 U.S.C. § 6903(27).

1+1/ ”Hamrdous waste- is by definition a subset of ”solid waste.” RCRA defines the term to mean:

I [A] solid waste, or combination of solid wastes, which because of its quantity,
concentration, or physical, chemical, or infectious characteristics may..

I
I

(A) cause, or significantly contribute to an increase in mortality or an increase in
serious irreversible, or incapacitating reversible, illness; or

(B) pose a substantial present or potential hazard to human health or the
environment when improperly treated, stored, transported, or disposed of, or
otherwise managed.

I
I
I
I

g 6903(5).

aw See generaljy a gg 6%)1.02. EPA has certified Washington’s Hazardous Waste Management Act,
Chapter 70.10S RCW, and the regulations promulgated thereunder, Chapter 173-303 WAC , as establishing
an authorized state hazardous waste program. 52 Fed. Reg. 35,556 (1987). The Washington Department
of Ecology is charged with implementing and enforcing the state’s progrun.
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taUs all wotad have to be adequately remediated. Under RCRA’s regulations, a solid waste

is regdated as a hazardous waste if it is "listed'w/ by the EPA or if it demonstrates any

one of four "characteristics" -- ignitability, corrosivity, reactivity, or toxicity.w/ The

former are referred to as "listed wastes", while the latter are referred to as "characteristic

wastes."

2. R(:RA Regulation of Soil or Groundwater Contaminated with
Hazalrlous Waste

EPA has developed rules which often result in the characterization of contaminated

soil and groundwater as regulated hazardous waste. EPA’s "mixture nlle" provides that "a
mixture of solid waste and one or more hazardous wastes listed" itself becomes hazardous

waste.u/ Thus, listed hazardous wastes that are mixed with other substances transfonn

the entire composite into a hazardous waste. EPA also has promulgated a "derived-from

nde" which provides that "any solid waste generated from the treatment, storage, or

disposal of a hazardous waste, . . . is a hazardous waste."w' Thus, once a substance has

been charactedzed as a listed hazardous waste, it remains so even after treatment.w

The RCRA hazardous waste management program does not impose upon the

owner/operator of a site containing soil or groundwater contaminated with listed

hazardous waste an affirmative duty to remove or remediate such soil or groundwater,

unless obligations are imposed in the context of aRCRA corrective action. Once a person

excavates soil or withdraws groundwater containing listed hazardous waste or exhibiting

a hazardous waste characteristic and seeks to dispose of the materials, however, the person

W/ 40 C.F.R. Part 261, Subpart D. EPA has promulgated three hazardous waste lists: i) hazardous
wastes aom nonspecific sources, Uc g 261.31; ii) hazardous wastes from specific sources, ac g 261.32; and
iii) discarded commercial chemical products, off.specification species, containers, and spill residues thereof,
id. g 261.33.

W/ 4D C.F.R Part 261, Subpart C.

751/ Id. g 261.3(a)(2)(iv).

W/ Id. § 261.3(c)(2)(i).

Hg See, e.g., 53 Fed. Reg. 31,138, 31,142 (1988); 54 Fed. Reg. 48,372, 48,462 (1989); 55 Fed. Reg.
22,520, 22,623 (1990). This interpretation has been upheld by the United States Court of Appeals for the
D.C. Circuit. See Chemical Waste Management, Inc. v. EPA 869 F.2d 1526, 1539.40 (’D.C. Cir. 1989).
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becomes a generator of hazardous waste and must comply fully with the RCRA hazardous

waste regulatory regime.

It is likely that the construction of a new runway at SEA would cause the removal

and/or disturbance of soils contaminated with a mixture of hazardous waste and solid

waste, consequently resulting in the generation of hazardous waste. The airport site

historically is reported to have experienced a number of fuel and chemical spills that have

contaminated soils and groundwater at SEA.

If hazardous waste is located during construction activities, the subsequent disposal

of soil or groundwater excavated or withdrawn would be problematic. Under the land

disposal restdction provisions of RCR4 the "land disposal" of hazardous waste is prohibited

unless the waste is first treated by prescribed treatment methods or meets established

constituent concentration standards.a/ Further, the land disposal restrictions also

prohibit the storage of land disposal-restricted hazardous waste except where such storage

is "solely for the purpose of the accumulation of such quantities of hazardous waste as are

necessary to facilitate proper recovery, treatment or disposal."u/ The application of the

land disposal restrictions to the disposition of excavated soil or withdrawn groundwater

potentidly could add siglaflcant environmental restoration costs to the total expense of

developing a third runway at SEA.

3. Federal and State Regulation of Underground Storage Tanks

In addition to contaminated soils and groundwater at the airport, there exist a

number of active and inactive underground storage tanks ("USTs’') on the Port’s property

at SEA. Many of these usrs may be leaking currently or may have leaked in the past. The

Port recent19 has approved implementation of a two-year program under which some of

these USTs, but likely not all, will be removed and/or replaced.n“ Construction of a

new runway could requhe the removal of additional USTs, necessitating Port compliance

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

a/ See generaljy 40 C.F.R. Part 268.

UV 42 U.S.C. g 6924G).

Et/ Port Commission of the Port of Seattle, Proposed Minutes of the Regular Meeting (Feb. 23, 1993)
at 11.
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with appHcable federd urd state laws and regulations. Compliance with these

requhements would add sigxHlcaltly to the cost of the runway construction project and

delay the initiation of construction activities.

In the 1984, Congress added provisions to RCRA governing the remediation of

envhorunental harm caused by leaking USTs. w RCRA defines an underground storage

tank as:

[A]ny one or combination of tanks (including underground pipes connected
thereto) which is used to contain an accumulation of regulated substances,
and the volume of which (including the volume of the underground pipes
connected thereto) is IO per centum or more beneath the surface of the
ground.a'

RCRA authorizes EPA or an authorized state, to undertake corrective action with respect

to a release of a regulated substance from an UST or to order the owner/operator to

undertake the required corrective action itself "when the Administrator (or the State)

determines that such corrective action will be done properly and promptly by the owner

or operator. . . .'w/

When the owner or operator of a UST desires to terminate its operations, federal

and state regulations require that all liquids and accumulated sludge first be removed from

the UST, and then that the UST itself be removed from the ground or filled with inert solid

material.m" The owner/operator also must conduct an assessment of the UST site. If

"contaminated soils, contaminated ground water, or free product as a liquid or vapor," are

discovered, the owner/operator must commence corrective action.w if there is evidence

7s1/ 42 U.S.C. g 6991. Washington has adopted a comparable statute and implementing regulations to
regulate USTs. See RCW 90.76; WAC 1/3-360. Washington’s program has been approved as an authorized
state UST program.

a/ Ld § 6991(1)

1:n/ a §6991b(b) (1) (A). The term -regulated substance” includes substances defined pursuant to the
Comprehensive Environmental Response, Compensation and Liability Act (”CE:RCIA”), 42 U.S.C. 9601(14)
§9601 et seq., as -hazardous substances,- a g 6991 (2) (A), and petroleum.

w 40 C.F.R. g 280.71(b); WAC 173.360-385(4).

76v 40 C.F.R g 280.72(b); WAC 173.360.390(4).
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that the release has affected groundwater wells, that free product needs recovery, or that

contaminated soil may be in contact with groundwater, owners and operators must

investigate the release, the release site, and potentially-affected areas surrounding the site

to determine the extent of soil contamination and the presence of the product in

groundwater.w

The Port would be required to comply with the foregoing regulatory requirements

for each and every UST or release from a UST that is discovered as it undertakes

construction of a third runway at SEA. Although the Port’s recently-announced UST

removal program conceivably could address all potential UST contamination at the airport

property, it nonetheless is likely that additional USTs would be discovered in the course

of constructing a third runway. Consequently, the Port would have to comply with federal

and state requirements for UST closure, removal and monitoring, and would incur

considerable expense as a result.

I
I
I
I
I
I
I

I
I
I
I
I
I
I
I

isu 40 C.F.R g 280.65(a); WAC 173.360-370.
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MEMORANDUM

TO :

FROM :

City of Normandy Park

Cutler & Stanfield

I
DATE :

Rb E1 :

February 8 , 1993

Analysis and Recommendations Concerning !Ji+ig4tion tO
Challenge the Flight Plan Project Final Environmental
Impact StatementI

I
I

1. SUWARY AND RECO}niENDATiONS

Cutler and Stanfield has been asked to recommend whether the

City of Normandy Park (the 'lCity'1) 1/ should file a lawsuit

I
I
I
I
I

pursuant to the Port of Seattle's (I'Port") Nove=lber 6 , 1993

"Notice of Action. " This memorandum discusses and analyzes

relevant legal, practical and strategic issues pertaining to a

Y This memorandum has been drafted for the
Normandy Park; we recomnend that the memorandum be
the other affected cities once they enter into the
interloca1 agreenent.

City of
shared with
proposed
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potential lawsuit against the Port, and recommends that the City

file suit in response to the Port 's Notice of Action.g/

We do not believe that the Port is either the best (or even

the legally proper) party to sue over the adequacy of the

environmental impact statement which has been prepared.

Nevertheless, certain procedural limitations under Washington law

raise the possibility that failure to file suit at this time rnay

prevent the City from ever challenging the environmental impact

statement. Our conclusion , therefore , arises from an abundance

of caution designed to ensure that the City does not lose forever

its opportunity to challenge that document .

As discussed below, from a litigation perspective, the

decision of whether to bring an action against the Port is an

extremely close legal question. When one adds practical and

political concerns to the equation, however, it becomes clearer

that a judicial challenge to the Port is necessary to protect the

City's future legal options .

We believe that the Puget Sound Regional Council ('lPSRC" ) is

a necessary defendant in litigation challenging the environmental

impact statement, even though the PSRC has yet to take any formal

action. We therefore recoauaend that the CIty participate fully

in future proceedings before the PSRC and the PSRC' s

g This memorandum .does not address the larger strategic
issues which the City faces. Because of the impending deadline
for a decision on litigation, this menorandum addresses
litigation against the Port in Isolation. Our strategy report
will place the present decision in the context of the entire
matter .

2
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Transportation Policy Board ('ITPBI' ) , for the purpose of creating
an administratIve record which demonstrates that regional air

transportation plans should properly not include the construction

of a third runway or other capacity expansion measures at
Seattle-Tacoma International Airport ("Sea'-Tacl' )

11. FACTUAL BACKGROUNdv

In May 1989 , the Puget Sound Council of Governments

(11PSCOGI' ) and the Port executed an interagency agreement I'to

establish a joint planning process between the Port and PSCOG for

developing a regional air carrier system plan for the Puget Sound

region. 111' The agreement was later modified to include the

preparration of a draft EIS and Final Environmental Impact

Statement (I'FEISI') in accordance with the State of Washington 1 S

Envir:onmenta1 Policy Act of 1971 ("SEPA" ) . Y

PSCOG and the Port created a Regional Airport Planning Task

Force '-- subsequently called the Puget Sound Air Transportation

Committee ("PSATCI' ) -'- tO develop and evaluate alternatives and

to present reconmendations to the two agencies for meeting the

g Although the matters described in this section of the
memorandun nay be familiar to the City, a brief discussion of the
factual background is essential to understand the context in
which the City is evaluating whether to initiate litigation
against the Port.

Y Port of Seattle _and Puget Sound Council of Governments
Interagency Agreement for Long Term Air Carrier System Planning
("Interagency Agreement") (May 23 , 1989) $ 1.

g Bg Interagency Agreement $ 3.1.1 (araended 1991) ;
Chapter 43 .21c R. c. w.

3
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region's long-term air transportation needs .:' The agreement

contemplated that the PSATC 's recommendations would be considered

by the Port and the PSCOG in accordance with each agency's

statutory role with respect to long-term air transportation needs

in the Puget Sound region

The Part of Seattle

The Port of Seattle was organized and operates under the

authority of the laws of the State of Washington. p Although

ports generally are prohIbited from operating outside of their
districts ( in this case , King County) , !’ ports may build and

operate airports outside of theIr own boundaries and may acquire

the property necessary to do so by purchase or condemnation. Y

However, a port may not acquire or take over an airport owned or
controlled by another municipality without that municipality 's

consent.B/ The Port presently is responsible for operating Sea.-

Tac

8/

g Interagency Agreement S

Y Title 53 R.C. W.

g &e_e ReC. W. S 53.04.OIO ; see also State v. Port of
PeninsulaB 575 P. 2d 713 , 715 , 89 Wash. 2d 764 (1978) (holding
that the language of R. C. W. g 53.04 , 010 describing activities
which port distr:icts are organized to undertake "within the
district, " limits the exercise of port district powers specified
under Chapter 53.08 R.C. W. to the district's boundaries)

g See ReCeWe 14e08e030

Idla/
Mann

4
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The PSCOG -'- made up of King, Pierce , Snohomish and Kit:sap

Counties and their incorporated cities --' was the designated

Metropolitan Planning Organization for transportation planning in

the Puget Sound region.u/ in that capacity, the PSCOG was

responsible for the development of the Regional Transportation

Plan. It also was required to certIfy that the transportation

elements of local comprehensive plans conformed to requIrements

of state law, that they were consistent with the Regional

Transportation Plan , and that all transportation projects within

the region having a significant impact on regional facilities or

services were consistent with the Regional Transportation

Plan.B/ The Regional Airport System Plan ("RASP'1 ) , adopted by

PSCOG in September 1988 ,B/ is one element of the Regional

Transportation Plan.

On September 30 , 1991, PSCOG was dissolved and on October 1,

1991, the PSRC was formed in its place .u/ The PSRC was

designated as the Metropolitan Planning Organization and the

'*1 PSCOG was designated by both the U. S . Department of
Transportation and the office of the Governor of the State of
Washington as the agency responsible for ensuring that
transportation planning is conducted through a continuous
cooperative and conprehensive process.

I

B/ See R.C. w. 47.80.030 ; see also Interlocal Agreement for
Regional Planning of the Central Puget Sound Area ("Interlocal
Agreement") (1991) S VIIA{4) (c)

L& Interagency Agreement at

a Puget Sound Regional Council Res, A-91'-01 (Mare 13 ,
1991)

5
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Regional Transportation Planning Organization for the central
Puget Sound region. D/ it thereafter assumed PSCOG 's role in the

Interagency Agreement with the Port . In addition, under the

recently enacted State of Washington Growth Management Act

("GMA'1 ) ,L~ the PSRC, as the designated Metropolitan and Regional

Transportation Planning OrganIzation, must certify that

transportation elements of local comprehensive plans are

consistent with the Regional Transportation Plan (known as Vision

2020) , that they conform to the comprehensive planning provisions
of state law, and that transportation projects in the region that
have an impact on regional faciIIties or services are consistent

with the regional transportation plan. E/

In addition, pursuant to the GMA, the PSRC is responsible

for assuring that the comprehensive plans of each county, city

and port district within the region are coordinated and

consistent with the county, city and town compre: - plans and
+

with state transportation plans .=/

\N
Id. at 2 ; Interlocal Agreement SS IV(15) , (21)

w See R. C. W. ChapEer 36.70A.

U See R.CeW+ SS 47.809030(1) (b) , 47.80.030(2) ,
36•70A•070 ; see also FEIS at B-1 ; Interlocal Agreement S

L~ See R.C. W. SS 36.70A. IOO, 47.80.020

6
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C. The PSATC Recommendations

On January 7 , 1992 , the PSATC issued its Draft Final Report

and Technical Appendices .B/ This document included a

programmatic draft EIS assessing a range of alternatives at the

system planning level for providing sufficient airport capacity

in the Puget Sound region beyond the year 2020 and recommended a

preferred alternative: a phased, multiple airport system

including a new dependent runway at Sea-Tac, scheduled airline

service at Paine Field in Snohomish County by the year 2000 and

the identification of a site for a third commercial airport in

central Pierce County (most likely at McChord Air Force Base or

at Fort Lewis) or in Thurston County to be developed by 2010 .a/

On June 17 , 1992 , PSATC' formally recommended that the Port

and the PSRC adopt the phased, three-'airport system

recommendation.a/ On October 6 , 1992 , the Port and the PSRC

released their rEIS presenting and comparing system-'leve1

alternatives for meeting forecasted air travel needs . There was

no agency-'preferred alternative in this non--project FEIS .3/ The

absence of a preferred alternative is important because, without
such a recommendation, any future action based upon the non'-

I
I
I
I
I
I
I

w Puget Sound AIr Transportation Committee, Draft Final
Report and TechnIcal Appendices (including Draft Progr:anmatic
Environmental Impact Statement) (1992) .

a Draft Programmatic Environmental Impact Statement
("Draft EIS") at i, 2-1 through 2-2

a/ FE:IS at A-2

a Id. at 1-7
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pro Iect EIS cannot assert that the three-aIrport system was

endorsed by the FEIS

The Port Action

It is important to note what the Port has , and has not ,

approved. Most importantly, the Port has not approved the three

airport system recommendation. The Port 's action was very
1 imited

On November 3 , 1992 , the Port adopted Resolution No. 3125 ,

adopting the LoQLgttg of the PSATC 's June 17 recommendations

tlthat directly pertain to adding a dependent runway at Sea-

Tac . . .I'£Y The resolution also I'call [ ed] for the remainder of

the regional solution to include a reconsideration" of high-speed

rail links to Portland, Oregon and Vancouver, British Columbia,

the diversion of all-'cargo air carriers to an alternative airport

site and the multiple airport system recommended by the PSATC.a'

In addition, the resolution directed the Port staff to 1) conduct

studies and ptepare plans for constructing a dependent air

carrier runway at Sea-Tac ; 2 ) begin preparing a site-specific EIS

pursuant to SEPA and NEPA to consider the potential environmental

impacts of the developnent of a third runway at Sea--Tac ; 3 ) "work

cooperatively" with the PSRC and state and local jurisdictions in

an effort arrive at a facility plan consistent with other

regional and local plans in accordance with the GMA; and 4) to

develop and implenent a plan for insulating up to 5 , OOO eligible

24/
==W

Port of Seattle Res. No

Id .

3125 S 1 (a) (NoV. 3 , 1992)
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single family homes in the existing noise remedy program.=’

Finally, the resolution states that the Port 's action is taken

with the full expectation that prior to Comrnrssron
authorization for construction of a new dependent air
carrier runway other public and private entities in the
Puget Sound region will take actions toward providing
the additional facilities and service needed to meet
the region's long-term air transportation demand. .

Without these other entities ' action and support the
Port shall reconsider this decision.a

Three days later, the Port issued a Notice of Action, which,

under SEPA,Z/ opens a ninety-day window for instituting a

lawsuit challenging the Port ' s actions and the adequacy of the

FEIS upon which they are based . a

E . PSRC Consideration of Amendments to the RASP

Subsequently, the PSRC held a series of workshops , open

houses and information meetings as part of its process for

considering amendments to the RASP to incorporate regional air

transportation proposals, a variety of which are discussed in the

FEIS . The RASP can be amended only with the approval of the

PSRC 's full General Assembly.2/ Amendments to the RASP must be

reviewed by the PSRC 's TPB and approved by the PSRC 's Executive

Board before the General AssexUoly acts. According to the PSRC 's

present schedule, the TPB should complete its deliberations by

IAI

IBf

27/

al

2&r

a $ 1 (b) ( i ) 1 ( ii ) 1 ( iii ) / ( C )

Id. S 2 (c) .

Port of Seattle .SEPA Notice of Action (NOV. 6 , 1992) .

See ReC eWe 43 e 2 lee 0806

See Bylaws of the Puget Sound Regional Council Art. V S
4.
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early March. The Executive Committee will then decide on

amending the RASP by mid-April, and the General Assembly will act

on the Executive Cornmittee 1 s recommendation on April 29 .

III. LEGAL ANALYSIS

SEPA Law Generally

The rEIS published by the PSRC and the Port was pr:epared

pIll:suant to the statutory requirements of SEPA.W Under SEPA,

governmental agencies within the State of Washington must prepare

a 11detailed statement" ( commonly known as an environmental impact

statement) analyzing, among other things , the environmental

impacts of recommendations , proposals and other major actions

"significantly affecting the quality of the environment. I'=/

This requirement is applicable not only to state agencies , but

also to municipalities , counties , port districts and other

political subdivisions of the State.B/ Furthermore, all state

and local agencies are required to adopt their own regulations

implementing SEPA 's requirements . s/

4B•

Chapter 43.21 C: R. C. W. The State Council on
La/

Environmental Policy has promulgated rules which elaborate on
SEPA 's requirenents, See Chapter 197-11 W. A. C.

u' See R.C. W. 43.21c. 030 (c)

a Id. at 43.21C. 030 (2) .

w These agency regulations must be consistent with the
state-adopted SEPA Rules found at Chapter 197'-11 W. A.C. See
W. A.C. S 197-11-'020 (1) . The PSRC and the Port each have adopted
regulations satisfying this requiremente

10
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SEPA imposes both procedural and substantive obligations on

state and local agencies . Not only must an agency comply with
SEPA 's procedural requirements, such as soliciting and responding

to public comments on draft E:ISs , and undertaking adequate

analysis of environmental Impacts of proposed actions, but it

also may be required to comply substantlively with SEPA by

requiring and undertaking mitigation for proposed actions .z'

Proqrarnmatic or NonE)roI ect EISs

SEPA allows for the preparation of EISs on specific projects
as well as on broader programs which do not contemplate a

specific government action. The FEIS at issue here is a

11programmatic or 11nonproject" EIS . B/ Nonproject EISs are

prepared pursuant to "phased review, '1 under which " [b]roader

environmental documents may be followed by narrower documents

. . . that incorporate prior general discussion by reference and

concentrate solely on the issues specific to that part of the
proposal . I'W

W See WeAeCe $ 197-.11-660

w gQ!@3££ W. A.C. S 197.-11.-.774 ("'Nonproject' means
actions which are different or broader than a single site
specific project, such as. plans, policies, and programs .") with
W. A. C. S 197-11-704 (2) (a) ( "A project action involves a decision
on a specific project, such as a construction or management
activity located in a defined geographic area. '')

a W© AeC+ $ 197.-11..060(5) (b)

11



I
I
I

By definition, the level and detail of analysis required for

a nonproject EIS is less than that for a project-specific EIS . z/

I
I
I

A nonproject EIS is required to analyze the environmental impacts

of 11alternative means of accompIIshing a stated objective , I' with

such analysis being ’'limited to a general discussion of the

impacts of alternate proposals ."£~ The limited content and

analytical requirements imposed on nonproject EISs help explain

I
I
I
I

why judicial challenges to those types of EISs appear to be more

difficult to win. B/

Although it generally is not advisable to challenge the

adecpacy of a programmatic or nonproj ect EIS , such an EIS does

provide the basis for, and will limit the scope of , any

subsecpent site-specific EIS . The SEPA rules address this

specific point :

I
I

When a project . . . is consistent with the approved
nonproject action, the EIS on such a project shall focus on
the inpacts and alternatives including mitIgation measures
specific to the subsequent project and not analyzed in tt}p

I a @ WeA. C. S 197..11-442 (specifying content
requirements for nonproject EISs) . In preparing nonproject EISs ,
an agency "shall have more flexibility . . . because there is
normally less detailed information available on [a program or
poIicY 's] environnental inpacts and on any subsequent project
proposals . " Id ,

I
I
I
I
I
I

L&r

IL at $ 197'-11-442 (2) , (4)

v. Snohollli.Sh COUilty, 12 Envtl, L, Rep, (Envt1, L, Inst, ) 20 , 167 ,
20, 169 , (Washe SUpe Ct, Oct. 8 , 1981) (finding to be adequate an
EIS which identified the potential impacts of proposed rezoning
amendment and provided a franework for further EIS preparation)

U
W+AeCo $ 197--11'-443 (2) .
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Since a site-specific EIS may rely upon the scope of

alternatives which has been examined in the prior nonpro j ect EIS ,

any challenge to the range of alternatives under consideration
should best be brought against the nonproject EIS .

In the present sItuation, the foregoing principle is

particularly important. The nonproject rEIS exanines alternative
ways of meeting the Puget Sound region 1 s air transportation
needs. One of the conclusions of that document is that a third

dependent runway could be built at Sea-Tac to accommodate

regional demand in the short term. Because the FEIS purports to

examine alternative ways of meeting regional demand, the Port

will argue that its own site-specific EIS on a third runway at

Sea-'Tac perraissibly may be limited to the question of how best to
site a third runway at Sea''Tac. It is reasonable to expect that

the Port 's EIS will not examine alternative ways of meeting

short-term aviation demand, and will cite the conclusions of the

nonproject FEIS as having raised, and resolved, that question.

For that reason, if the City ever hopes to challenge the working

assunptlion that a third runway is needed at Sea-Tac, it would be

necessary to challenge the conclusion in the instant FEIS that a

third runway could provide valuable assistance to the regional

air transportation capacIty problen

The Washington Legislature has authorized judicial review of

EISs prepared pursuant to SEPA, and in so doing has imposed

13
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certain timing requIrements for obtaIning review.=’ if a

governmental agency has issued a "Notice of Action, " and the

underlying agency action is not subject to its own statute of

limitations, then a party must file its appeal within either

thirty or ninety days of the last publication date of the Notice
of Action . B/

The failure to challenge a governmental action, and an EIS

prepared in support thereof , within the time specified by SEPA

precludes all later attempts to overturn that action on SEPA

Furthermore , SEPA challenges to subsequent

governmental actions on the same proposal are prohibited, unless

(a) the proposal changes substantially between the date of the

first governmental action and the later action, or (b) the EIS

analyzing the first governmental action specifies that the action
will require further environmental evaluation.s'

grounds .

U 1, R.C.W. SS 43.21C.075, 43.21Co080; WeAe
$ 197-11'-680.

9 @ ReC.W. SS 43.21C. 080 (2) (a) , 43.21C. 075 (5)
Judicial review pursuant a Notice of Action by governmental
agencies concerning private proposals are subject to a thirty day
appeal period. A lawsuit _challenging a project to be performed
by a governnental agency must be filed within ninety days

a la,' S 43.21c. 080 (2) (a)

laxUl
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D. ODPortunities to Contest Governmental Actions Related to
Regional Air TransPortation Needs

1. Litigation Challengjng the Port 's Actions

I
I

By issuing its Notice of Action, the Port invoked SEPA 's
a

ninety-day time limit for judicial review. w Because the

ninety'-day period expires on February 15 , 1993 , w a federal and

I
I
I
I
I

state holiday , the deadline for filing suit is Tuesday, February

16 .

A lawsuit filed challenging the Port 1 s Notice of Action

would be required to contest one or more of the five actions

which were undertaken by the Port , and which are subject to the

ninety'-day limit on judicial challenge :z/

(a) The adoption of I'portions" of the PSATC 1 s June 17 , 1992
recommendations, particularly the recommendation to
construct a dependent third runway at Sea-Tac and the
recommendation to develop a multiple airport systen;

(b) The direction to Port Staff , in cooperation with the
Federal Aviation Administration, to conduct necessary
studies and prepare plans for constructing a dependent
third runway at Sea-Tac;I (C) The direction to Port Staff to prepare a site-specific
EIS pursuant to the National Environmental Policy Act
(I'NEPA") for constructing a dependent third runway at
Sea-'Tac ;I

I
I

(d) The direction to Port Staff to work cooperatively with
the PSRC and state and local jurisdictions to develop
an acceptable facility plan; and

I
I
I
I

CS/

L&r

47/

Not:i<=e of Action; see also R. C. W. S 43.21C.080 (2) (a)

See Notice of Action.

See ReCoWe SS 43e21C.075(1) , (6) (c) ; 43,21C.080 (2) (a)
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The direction to Port Staff to develop and implement a
noise insulation program for single-family
residences . ='

If a lawsuit challenging one or more these actions is not

filed by February 16 , 1993 , the opportunity to contest the Port 's
actions would be lost.

In the present context, the Port 's five actions are not

themselves particularly significant, either legally or

strategically. None of the actions provides particularly fertile

ground for a judicial challenge or presents egregious violations

of SEPA or other potentially applicable statutes . In isolation,

therefore, there would appear to be little basis for initiating a

challenge to the Port, particularly if it were possible later to
bring suit against the PSRC when --' as we expect --- it approves

the amendment to the RASP incorporating the three-airport
recornmendat ion .

Notwithstanding the relative Insignificance of the Port 's

actions, a provision of the State SEPA rules could be interpreted

this time even though the PSRC has yet to take any action or
otherwise approve the entire FEIS. The applicable SEPA rule

appears to require a single lawsuit challenging an EIS , even if

more than one governnent agency may take actions based upon the

document :

[i] f the 219Lo_s31 requIres more than one governnental
decision that will be supported by the sane SEPA' documents ,

then Raw 43.21C, 080 still only allows one judicial appeal of

(e)

w See Res. No. 3125 S 1 ; Notice of Action.
16



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

procedural compliance with SEPA, which must be coztmenced
within thq applicable time to appeal the first governmental
decision . =’

Conceivably, because the Port has relied, and the PSRC is

expected to rely, on the same FEIS in support of their

actions, w the foregoing rule could be read as requiring that

suits contesting the adequacy of the FEIS must be brought within
the ninety-day period triggered by the Port 's Notice of Action.

Because the language of this rule has not been subjected to
judicial scrutiny, however, it is difficult to predict with any

certainty the reach of its prohibition on multiple lawsuits
against the same EIS .

It is apparent that one of the key terms in the rule is the

word "proposal. " The SEPA rules define "proposal" as meaning a

"pl:::oposed action, " and as including "both actions and regulatory
decisions of agencies. "=/

As stated in the FEIS , the ''proposed action" of the PSRC and

the Port "is to comprehensively address and resolve the

commercial air transportation capacity issues. 'IB/ Stated

W W© AeC. S 197-11-680 (4) (e) (emphasis added) . This
provision has been incorporated by reference in both the Port 's
and the PSRC' s SEPA regulations. See PSRC Res. No. EB-92-OI
$ 16 ; Port Res, No. 3028 S 18 .

w The Port relied on the rEIS as a basis for the 5
actions identified in its Notice of Action and Resolution No.
3125. The PSRC likewise is expected to use the rEIS to satisfy
the SEPA obligations that -would be triggered by amending the
RASP .

51/

sar

W+AeCo $ 197.-11-784.

FEIS at 1-5.
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somewhat differently, the 'lproposal" that iS anaIYzed in the FEIS

is the development of a regional solution to the centrral Puget

Sound region's current and future air transportation needs .=/

This proposal would appear most clearly linked to the actions

which will be taken by the PSRC when it adopts revisions to the

RASP, which will establish formal plans addressing the region's

air transportation needs .

In contrast, one could argue that the "proposal" that is the

subject of the Port 's Notice of Action relates only to the

consideration of building a third dependent runway at Sea'-Tac ,

and the development of a noise insulation program.z' These

actions are distinct from (although they may form a part of ) the

regjonal solution to the Puget Sound area's commercial air

transportation needs.

Although we believe that the "proposal" which the Port

adopted in Resolution 3125 is different from the "pr:oposal" which

the PSRC is cdnsidering in connection with the amendment to the

RASP, we cannot with any certainty predict that a court would

agree with this interpretation of the SEPA rules. A strong

argument could be made that both the PSRC and the Port are

working fron the sane PSATC proposal to develop the three-airport

w See id. at 1-.2 ("The purpose of the Flight Plan Project
is to plan for the future air transportation needs of the central
Puget Sound region through the year 2020 and beyond. ") .

w There exists sone question whether the Port 's scy-called
"actlions" even require conpliance with SEPA, None of the
"actions" appear to involve an irretrievable commitment of
resources or to cause significant inpacts to the environnent.
R.C.W. S 43.21C.030(c) ; W.A.C. g 197-'rr--330(1) , (3)
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system. Under this interpretation of what constitutes the

'lproposal" for SEPA purposes , the SEPA rule would prohibit the

City from contesting any actIon by the PSRC based upon the FEIS

if it fails to file a timely suit against the PoI:t.

A cautious litigation strategy dictates that the City not

forego its opportunity to bring any challenge to the FEIS and to
the scope of alternatives which was examined in that document,

even though we believe that such a challenge may be premature.

As a matter of good litigation strategy, it always is better to
be premature ( i . e. , to bring suit too early) than to lose the

opportunity to sue by being too late. The anbiguity of the SEPA

rule quoted above presents the City with the difficult decision
of whether to sue the Port at this time over actions which we

believe are relatively innocuous, and thereby protect its abIlity

eventually to challenge the PRSC 's reliance on the FEIS , or

whether to forego such litigation now, relying upon the argument

that the FRSC action would be on a proposal which is distinct

from that considered by the Port. We believe that the prudent

course of action is to bring suit at this time.

Because the FEIS contains numerous references to the need

for additional sIte-specific analysis of future project

it is apparent that the City will not be precludedactions , a

w L, FEIS at 4-.40 (surface transportation
impacts) , 4-56 (land use impacts) , 4-83 (effects on public
services and utilities) , 4-'95 (wetlands, water quality, plants
and aninal impacts) , 4'-'107 (soil and construction impacts) .
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from pursuing a SEPA challenge to future site'-specific or

project-specific actions taken by the PSRC or the Port which

relate to regional air transportation needs , includIng Port

actions involving construction of a third runway at Sea–Tac .B/

As explained above , however, it is probable that the scope of the

EIS on a third runway will be limited to examining alternative

ways of buIlding a runway at Sea-Tac and will not address

alternatives to that runway. We believe that the City's case

would be strengthened significantly if it is in a position to

challenge first the scope of alternatives (which appear in the

nonproject FEIS) before challenging the analysis of the specific

impacts of a third runway.

If the City does not file suit against the Port by February

16 , 1993 , it may have the opportunity to bring suit after the

PSRC adopts amendments to the RASP. The City 1 s judicial

challenge to such action by the PSRC likely could include a claim

premised on SEPA ( i . e. , that the FEIS provided inadequate support

for the RASP amendments) , although a contrary interpretation of
the law is possible.

While a challenge to the PSRC 's reliance on the FEIS would

be distinct from a challenge to the Port 's Notice of Action, the

I
I
I
I
I
I
I
I

w See R.C. W. S 43,21C. 080 (2) (a) . As indicated in the
discussion above at section III. c, R.C. w. 43 .21c. 080 (2) (a)
contains a provision which authorizes parties to challenge
subsecNent actions of governmental agencies if an EIS on an
earlier action specified that the action being challenged would
recpire additional environnental analysis.
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SEPA rule discussed earlier suggests that the CIty can fIle one

and only one -- lawsuit challenging the nonpro j ect EIS . That

suit must be filed by February 16 . Because it is unclear whether

a later suit could be brought against the PSRC, it would be

advisable to include the PSRC as a named party in litigation
agaInst the Port

IV. STRATEGIC ANALYSIS

From a purely strategic perspective , there are two reasons

WhY the City would be best advised not to challenge the Port 1 s

recent actions on the basis of the FEIS

First, the PSRC -- not the Port -'- appears to be the

appropriate defendant in a lawsuit contesting regional
transportation planning matters . A suit against the PSRC would

draw together in one action claims that the PSRC improperly

exercised its statutory regional planning authority, and claims

that the FEIS (as a document evaluating the environmental effects

of wMa air transportation solutions) failed to comply with

SEPA. The PSRC, in point of fact, is the agency responsible for

approving regional transportation plans and actions , not the
Port

Second, the administrative record which has been assenbled

for the Port 1 S action (which we beIIeve will not include the

material which the Regional Commission on Airport Affairs

presented to the PSRC during its workshops) is not particularly

helpful to the City. In order to be successful in litigation

I
I
I
I
I
I
I
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over an environmental impact statement , it generally is desirable

to have placed in the administratIve record technical material
which demonstrates that the agency 1 s decisionmaking iS flawed and

which shows ( for example) that the agency improperly analyzed the

alternative ways of meetIng regional air transportation need.

The City's probability of success would be considerably greater

if it had placed in the record its own alternative for meeting

regional needs .

We beIIeve that it is unlikely that the City will have an

opportunity to supplement the administrative record supporting

the Port 1 s decision. It is somewhat more likely that the City

would be able to supplement the administrative record which will

be compiled for the PSRC decision in April. For that reason, we

will shortly be recommending that the City retain consultants to

prepare an analysis of alternatives and proffer an alternative to

construction of a third runway at Sea-Tac .z/

Notwithstanding these apparently strong reasons not to sue

the Port, we beIIeve that there are compelling reasons which make

such litigation a strategic necessity.

First, and most importantly, the unsettled state of the law

would make it extremely risky to delay filing suit on the basis

that the City would later be able to sue the PSRC when it

completes its action on the RASP. Although we believe that such

a

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

z/ Our recommendation on this point, along with other
strategic recommendations not directly related to the February 16
litigation deadline, will be detailed in a conprehensive strategy
menorandula which we will prepare over the course of the next
eight to ten weeks .
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litigation would be permissible, the down-side risk of being

mistaken on that point would be a complete Ioss of the CitY's

ability to challenge the FEIS . We believe that that risk is too

great to be worth taking
Second, we believe that it is important to preserve the

City's right to challenge the rEIS because the scope of

alternatives examined in the Port 's EIS on the third runway will

be determined by the scope of this FEIS . If the CitY does not

challenge the rEIS , its litigation over the third runwaY EIS maY

be limited to issues related to the impacts of the runwaY, rather

than the more fundamental issue of alternatives to the third

runway

Third, we believe that there are relatively few risks in

initiating litigation at this time. Both the Port and the public

fully expect that the City will file suIt and the failure to do

so may present an unwanted appearance of weakness . If the Port

adheres to its pubIIc position that it voluntarily will stay the

litigation untII the PSRC acts , even the rIsk of litigating with

a poor administrative record would be reduced

We believe that the risks of not fIling suit outweigh the

cost and strategic disadvantage of challenging the Port 's action

without the best possible adninistrative record. Because failure

to file suit nay preclude a challenge to the EEIS altogether and

because that eventuality would be strategically undesirable, we

recommend filing suit by the February 16 deadline

I
I
I
I
I
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CHRONOLOGY OF PLANNING PROCESS FOR E)@ANSION
OF SEATrLE-TACOMA INTERNATIONAL AIRPORT

DATE PORT OF SEATILE
PUGET SOUND

COG/PUGET SOUND
REGIONAL COUNCIL

ePSRC)

STATE OF
WASFHNGTON

7/12/88 Port Commission reviews
recommendations of
Airspace Study Update
calling for work program
to increase utilization of
Sea'Tac’s existing capacity

7/26/88 Staff is authorized to
negotrate an rnteragency
agreement with PSCOG to
establish planning process
to develop an air carrier
system plan for the Puget
Sound region

9/29/88 PSCOG Assembly adopts
Regional Airport System
Plan identifying need for air
carrier capacity in Puget
Sound region and
recommends PSCOSG work
with Port to evaluate and
select long term regional air
carrier system alternative

5/23/89 Port and PSCOG enter into interagency agreement to
establish joint planning process to develop regional air
carrier system plan for Puget Sound region. PSATC
appointed.

9/23/91 Port and PSCOG amend interagency agreement to include
preparation of programmatic DEIIS and FEllS. Port and
PSCOG to be co-lead agencies with PSCOG as nominal
lead agency.

9/30/91

10/1/91

PSCOG is dissolved.

PSROC is established.

1/92 Transportation Policy Board
mB) is formed.

1/7/92 Draft EIS is issued by PSATC recommending 3rd runway
at Sea.TAC, initiation of commercial service at Paine Field
by 2000 and the location of a third airport in Pierce
County by 2010.



I
I
I

PUGET SOUND
COG/PUGET SOUND
REGIONAL COUNCIL

eSRC)

DATE 1 PORT OF SEATILE STATE OF
WAS}nNGTON

I
I

1/7/92-3/V92 1 Comment period on Draft
EIS

4/12/92 Governor approves
SHB # 2609
preventurg
construction of a

new Iunway at Sea-
Tac until Air
Transportation
Commission
(AIRTRAC) submits
final report.

I
I
I

6/17/92 PSATC recommends third runway at Sea-Tac and future
Paine Field and Pierce County Airports

10/6/92

11/3/92

Final programmatic EIS (Flight Plan) is issued

Port adopts PSAT C7s

6/17/92 recommendation
re: 3rd runway at Sea.Tac
CResolution No. 3125)

11/6/92 Port issues notice of action

adopting Resolution 3125
and sets down nday
period to file suitI

I
I
I

12/1/92 AIRTRAC to submit
rnterun reports to
legislative
transportatron
committee

1/14, 1/21,
1/28, Z/4/93

Transportation Policy,
Board ("'rPB) workshops on
adoption of Flight Plan

2/15/93 Deadline to sue on Port?s

adoption of Resolution
3125I

I
I

Z/16/93 Suit is filed in King County Superior Court, £Ly,a
Normandy Park. et al. v. Port of Seattle, et al.

2/25/93 TPB holds decision meeting
#1 on incorporating Flight
Plan into Regional Air
System Plan (RASP)



DATE
PUGET SOUND

COG/PUGET SOUND
REGIONAL COUNCIL

(PSRC)

PORT OF SEATILE STATE OF
WAS}nNGTON

3/4/93 TPB passes resolution
endorsing major
supplemental airport and
third runway at Sea-Tac by
1996 if Airport adopts
demand and system
management programs and
noise reduction
performance objectives are
achieved, unless EIS shows
feasibility of supplemental
site eliminating need for
Pa'Tac expansion

3/11/93 Revises Interlocal
Agreement to include Ports
of Seattle, Tacoma and
Everett and state agencies
as ”statutory members”

3/24/93

4/1/93

Public hearing on TPB’s
resolution

PSR(?s Executive Board

holds decision meeting #1
on incorporating Flight Plan
into RASP

4/8/93 Executive Board passes
resolution endorsing major
supplemental airport and
third runway at Sea.Tac by
1996 if Airport adopts
demand and system
management and noise
reduction performance
objectives are achieved,
unless environmental
assessment (including
financial and market
feasibility studies) shows
supplemental site is feasible
and eliminates need for

third Iunway



I
I
I

DATE PORT OF SEATrLE
PUGET SOUND

COG/PUGET SOUND
REGIONAL COUNCIL

ePSRC)

STATE OF
WASFnNGTON

I
I
I
I
I

4/29/93 PSR(?s General Assembly
decision Meeting on
incorporating Flight Plan
into RASP

5/1/93 Expiration of stay of litigation, £LyaMaLa£lg!£a£L_@
al. v. Port of Seattle. et al.

Undetermined Adopts multicounty
planning policies under
Growth Management Act

Undetermined I Site.specific Draft EIS is
issued for third runway

12/1/94 Legislative
Transportation
Committee submits

final reports

I
I

4/1/96 Adopts amendment to RASP
authorizing either third
runway or supplemental
arrport

I
I
I
I
I




